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Interstate Ozone Transport: Response to Court
Deci sions on the NOx SIP Call, NOx SIP Call
Techni cal Amendnents, and Section 126 Rul es
AGENCY: Envi ronment al Protection Agency (EPA).

ACTI ON: Fi nal rul e.

SUMMARY: |In today’'s action, EPA is establishing the final

full nitrogen oxides (NOx) budgets for States subject to
the NOx State inplenentation plan (SIP) Call. This final
rule requires States that submtted SIPs to neet the
Phase | NOx SIP Call budgets to submt Phase Il SIP
revisions as needed to achieve the necessary increnental
reductions of NOx. It also requires CGeorgia and M ssour
to submt SIP revisions neeting the full NOx SIP Call
budgets since they were not required to submt Phase |
SIPs. These SIPS are necessary to prohibit specified

ampounts of em ssions of NOx — one of the precursors to



ozone (snog) pollution — for the purposes of reduci ng NOx
and ozone transport across State boundaries in the
eastern half of the United States.

In today’s action, we are anending two rel ated final
rules we issued under sections 110 and 126 of the Clean
Air Act (CAA) related to interstate transport of NOx. W
are responding to the March 3, 2000 decision of the
United States Court of Appeals for the District of
Columbia Circuit (D.C. Circuit) in which the Court
| argely upheld the NOx SIP Call, but remanded four narrow
issues to us for further rul enmaking action; the rel ated
decision by the D.C. Circuit on June 8, 2001, concerning
t he rul emaki ngs providing technical anendnents to the NOx
SIP Call in which the Court, anong other things, vacated
and remanded an issue for further rul emaking; the
decision by the D.C. Circuit on May 15, 2001, concerning
the related Section 126 rul emaking in which the Court,
anong ot her things, vacated and remanded an issue for
further rul emaki ng; and the rel ated decision by the D.C.
Circuit on August 24, 2001, concerning the Section 126
Rul e, in which the Court remanded an issue.

We are also taking final action on nodifications



t hat were proposed on June 13, 2001 to the Appeal
Procedures and to the Federal NOx Budget Tradi ng Program
Today’s final rule conpletes action on the June 13, 2001
proposed rul e revisions for sources subject to the
Federal NOx Budget Trading Program under the Section 126
final rule.

The specific issues addressed in this action are
descri bed bel ow under SUPPLEMENTARY | NFORMATI ON
DATES: This rule is effective [insert date 60 days after
publ i cation].
FOR FURTHER | NFORMATI ON CONTACT: General questions
concerning today's action should be addressed to Jan
King, Ofice of Air Quality Planning and Standards, Air
Quality Strategies and Standards Division, C539-02,

Research Triangle Park, NC, 27711, tel ephone (919) 541-

5665, e-mail Kking.jan@pa.gov. Technical questions
concerning electric generating units (EGUs) shoul d be
directed to Kevin Culligan, Ofice of Atnospheric
Prograns, Clean Air Markets Division, (6204M, 1200
Pennsyl vani a Ave., NW Washi ngton, DC 20460, tel ephone

(202) 564-9172, e-mail culligan. kevin@pa.gov; technical

gquestions concerning stationary internal conbustion (IC)



engi nes should be directed to Doug Grano, O fice of Air
Quality Planni ng and Standards, C539-02, Research
Triangl e Park, North Carolina 27711, tel ephone (919)541-

3292, e-mail grano.doug@pa.gov; |egal questions shoul d

be directed to Wnifred Okoye, O fice of General Counsel,
(2344A), 1200 Pennsylvania Ave., NW Washi ngton, DC
20460, tel ephone (202) 564-5446, e-nmail

okove. wi ni fred@pa. gov.

SUPPLEMENTARY | NFORMATI ON:
|. General Information
A. Today’'s action addresses the issues remanded or

vacated by the D.C. Circuit in Mchigan v. EPA, 213 F.3d

663 (D.C. Cir., 2000), cert. denied, 121 S. Ct. 1225, 149

L. ED. 135 (2001), which concerned the NOx SIP Call (the

“SIP Call case”); Appal achian Power v. EPA, 251 F.3d 1026
(D.C. Cr. 2001), which concerned the techni cal
amendnment s rul emakings for the NOx SIP Call (the

“Techni cal Amendnents case”); and Appal achi an Power V.

EPA, 249 F.3d 1042 (D.C. Cir. 2001).

Today’ s action establishes the second phase or Phase

Il of the NOx SIP Call by:

(1) finalizing the definition of EGU as applied to



certain small cogeneration units,
(2) setting the control levels for stationary IC
engi nes,
(3) excluding portions of Georgia, Mssouri, Alabama and
M chigan fromthe NOx SIP Call,
(4) revising statew de em ssions budgets in the NOx SIP
Call to reflect the disposition of the first three
i ssues above,
(5) setting a SIP submttal date,
(6) setting the conpliance date for inplementation of
control neasures, and
(7) excluding Wsconsin fromNOx SIP Call requirenments.
For nore detail ed discussions of the issues
addressed in this action, see section Il bel ow
Ground-| evel ozone has | ong been recognized to
affect public health. Ozone induces health effects,
i ncludi ng decreased lung function (primarily in children
active outdoors), increased respiratory synptons
(particularly in highly sensitive individuals), increased
hospital adm ssions and emergency roomvisits for
respiratory causes (among children and adults with pre-

existing respiratory disease such as asthma), increased



i nflammation of the lungs, and possi ble | ong-term damge
to the lungs. Each year, ground-level ozone is also
responsi ble for crop yield | osses. Ozone al so causes
noti ceable foliar damage in many crops, trees, and
ornamental plants (i.e., grass, flowers, shrubs, and
trees) and causes reduced growth in plants. Studies
indicate that current anbient |evels of ozone are
responsi ble for damage to forests and ecosystens

(i ncluding habitat for native ani mal species).

B. How Can | Get Copies of Related Information?

1. Docket. EPA has established an official public
docket for this action under Docket | D No. OAR-2001-0008;
it has also been incorporated by reference in the docket
for the Section 126 Rul e under Docket |ID No. OAR-2001-
0009. The official public docket consists of the
docunments specifically referenced in this action, any
public comrents received, and other information rel ated
to this action. Although a part of the official docket,
t he public docket does not include Confidential Business
| nformation (CBI) or other information whose disclosure
is restricted by statute. Docunents in the official

public docket are listed in the index |list in EPAs



el ectroni c public docket and coment system EDOCKET.
Docunments may be available either electronically or in
hard copy. Electronic docunents may be viewed through
EDOCKET. Hard copy docunments may be viewed at the Air
Docket in the EPA Docket Center, (EPA/DC) EPA West, Room
B102, 1301 Constitution Ave., NW Wishi ngton, DC. The
EPA Docket Center Public Reading Roomis open from 8: 30
a.m to 4:30 p.m, Mnday through Friday, excluding |egal
hol i days. The tel ephone nunber for the Public Reading
Roomis (202) 566-1744, and the tel ephone nunmber for the
Air Docket is (202) 566-1742; fax (202) 566-1741. A
reasonabl e fee may be charged for copying.

2. Electronic Access. You may access this Federal
Regi st er docunent electronically through the EPA Internet
under the “Federal Register” |istings at

http://ww. epa. gov/fedrgstr/ or the federal w de

eRul emaki ng

site at wwv. requl ati ons. gov.

An el ectronic version of the public docket is
avai | abl e through EDOCKET. You may use EDOCKET at

http://ww. epa. gov/ edocket/ to view public coments,

access the index listing of the contents of the official



public docket, and to access those docunents in the
public docket that are avail able electronically.
Publicly avail abl e docket materials that are not
avai l abl e electronically my be viewed at the docket
facility identified in Unit 1.B. Once in the system
sel ect “search,” then key in the appropriate docket
i dentification nunber.
Publ i c Heari ng

We held a public hearing in Washington D.C. on March
15, 2002. Four people presented coments at the hearing.
The public also had an opportunity to submt witten
testinony within approximtely 45 days after the hearing
dat e.
Qutline

| . Backgr ound

A. What WAs Contained in the NOx SIP Call?

B. What Were the Court Decisions on the NOx SIP Call?

1 What WaAs the Decision of the Court on the 8-hour

Ozone NAAQS?

What Effect Did The Court Decision Have on the 8-

Hour Portion of the NOx SIP Call?

3. What Was the D.C. Circuit Decision on the Stay of
the SIP Subm ttal Schedule for the NOx SIP Call?

4, What WAs the Court’s Decision on the NOx SIP Call?

5. How Did the Court Respond to Our Request to Lift the

Stay of the 1-Hour SIP Subm ssion Schedul e?

What Was the Court’s Order for the Conpliance Date?

What WAs Contained in the Section 126 Rul e?

What Was the D.C. Circuit Decision on the Section

126 Rul e?
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VWhat Were the Technical Anmendnments Rul emaki ngs?
What WAas the D.C. Circuit Decision on the Technical
Anendnment s?

What is the Overview of D.C. Circuit

Remands/ Vacat ur s?

What is Our Process for Addressing the

Remands/ Vacat ur s?

VWhat is the Scope of this Action?

How Do We Treat Cogeneration Units and Non-Acid Rain
Units?

What is the Historical Definition of Utility Unit?
VWhat Was the NOx SIP Call Definition of EGU?

What is the Rationale for the Final Rule’ s Treatnent
of Cogeneration Units?

What Revi sions Are Being Made to the Definition of
EGU in the NOx SIP Call and the Section 126 Rul e?
What is the Effect on Cogeneration Unit

Cl assification of Applying “One-Third Potenti al

El ectrical Qutput Capacity/25 MAé Sales” Criteria,
Rat her Than the Sane Met hodol ogy as Used for O her
Units?

What Are the Control Levels and Budget Cal cul ations
for Stationary Reciprocating Internal Conmbustion
Engi nes (1 C Engi nes)?

Determ nation of Highly Cost-Effective Reductions
and Budgets

What Are the Key Comments We Received Regarding IC
Engi nes?

What is Our Response to the Court Decision on
CGeorgia and M ssouri ?

What Are We Finalizing for Alabanma and M chigan in
Li ght of the Court Decision on Georgia and M ssouri ?
What Mbdifications Are Being Made to the NOx

Em ssi ons Budgets?

How W1l the Conpliance Suppl ement Pools Be Handl ed?
W Il the EGU Budget Changes Affect the States

I ncluded in the Three-State Menorandum of
Under st andi ng?

How Does the Term “Budget” Relate to Conformty
Budget s?

How Wl 1l Partial-State Tradi ng Be Adm ni stered?

How W1l Flow Control Be Handl ed for CGeorgia and

M ssouri ?



What |Is the Phase Il SIP Submttal Date?
What Are the Phase Il Conpliance Dates?
How Are We Handl i ng Non-Acid Rain EGUs and Any
Cogeneration Units That Were Previously Classified
as EGUs, and Whose Cl assification Changed to Non-
EGUs Under Today’s Rul e?
2. What Conpliance Date Are We Finalizing for IC
Engi nes and What is the Technical Feasibility of
Thi s Dat e?
3. What Conpliance Date Are We Finalizing for Georgia
and M ssouri ?
What Action Are We Taki ng on W sconsin?
How Are the 8-hour Ozone NAAQS Rul es Affected by
This Action?
N. What Modi fications Are Being Made to Parts 51, 78,
and 977
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Statutory and Executive Order Reviews

> —

Executive Order 12866: Regul atory Pl anni ng and
Revi ew

B. Paperwor k Reducti on Act

C. Regul atory Flexibility Act (RFA)

D. Unfunded Mandat es Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation and Coordi nation
with Indian Tribal Governnents

G Executive Order 13045: Protection of Children from
Envi ronment al Heal th and Safety Ri sks

H. Executive Order 13211: Actions That Significantly
Af fect Energy Supply, Distribution, or Use

| . Nat i onal Technol ogy Transfer Advancenment Act

J. Executive Order 12898: Federal Actions to Address
Envi ronmental Justice in Mnority Popul ati ons and
Low- I nconme Popul ations

K. Congr essi onal Revi ew Act

| . BACKGROUND
A. What Was Contained in the NOx SIP Call?
By notice dated October 27, 1998 (63 FR 57356), we

took final action to prohibit specified anmobunts of

10



em ssions of one of the main precursors of ground-|evel
ozone, NOx, in order to reduce ozone transport across

St ate boundaries in the eastern half of the United
States. Based on extensive air quality nodeling and

anal yses, we found that sources in 22 States and the
District of Colunbia (D.C.) (23 States) emt NOx in
amounts that significantly contribute to nonattai nnment of
the 1-hour ozone national anbient air quality standards
(NAAQS) in downwi nd States. We set forth requirenents
for each of the affected upwind States to submt SIP
revisions prohibiting those amunts of NOx em ssions

whi ch significantly contribute to downw nd air quality
probl ens. We established statewi de NOx em ssions budgets
for the affected States. The budgets were cal cul ated by
assum ng the em ssions reductions that woul d be achi eved
by applying avail able, highly cost-effective controls to
source categories of NOx. States have the flexibility to
adopt the appropriate m x of controls for their State to
meet the NOx em ssions reductions requirenents of the NOx
SIP Call. A nunber of parties, including certain States
as well as industry and | abor groups, chall enged our NOx

SIP Call Rule.
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| ndependently, we also found that sources and
emtting activities in 22 States and the District of
Colunmbia emit NOx in anounts that significantly
contribute to nonattai nnment of the 8-hour ozone NAAQS.
In response to the court decisions, on Septenber 18, 2000
(65 FR 56245), we stayed the findings in the NOx SIP Call
based on the 8-hour ozone NAAQS. However, we are
eval uating the process for lifting the stay in |ight of
recent EPA actions on the 8-hour ozone standard.
B. What Were the Court Decisions on the NOx SIP Call?
1. What Was the Decision of the Court on the 8-hour Ozone
NAAQS?

On May 14, 1999, the D.C. Circuit issued an opinion
which, in relevant parts, questioned the
constitutionality of the CAA as applied by EPAin its

1997 revision of the ozone NAAQS. See Anerican Trucking

Ass’'n v. EPA, 175 F.3d 1027 (D.C. Cir., 1999). The

Court’s ruling curtailed our ability to require States to
conply with a nore stringent ozone NAAQS.

On COctober 29, 1999, the D.C. Circuit granted in
part and denied in part our rehearing request. Anerican

Trucking Ass’n v. EPA, 194 F.3d 4 (D.C. Cir. 1999). 1In

12



May 2000, the Suprene Court granted our petition and
certain petitioners’ cross-petitions of certiorari. On
February 27, 2001, the Suprene Court handed down its

decision in Whitman v. Anerican Trucking Association, 531

U.S. 457 (2001). 1In vacating the D.C. Circuit’s hol ding

on the point, the Supreme Court held that the CAA was not
unconstitutional in its delegation of authority for us to
promul gate a revised ozone NAAQS. The case was renmanded

to the DC. Circuit to consider challenges to the revised
ozone NAAQS on ot her grounds.

2. \What Effect Did the Court Decision Have on the 8-hour
Portion of the NOx SIP Call?

The litigation created uncertainty with respect to
our ability to rely upon the 8-hour ozone standards as an
alternative basis for the NOx SIP Call. As a result, we
stayed indefinitely the findings of significant
contribution based on the 8-hour standard, pending
further devel opnents in the NAAQS litigation (65 FR
56245, Septenber 18, 2000). Because the NOx SIP Cal
Rul e was based i ndependently on the 1-hour standards, a
stay of the findings based on the 8-hour standards had no

effect on the renmedy required by the 1998 NOx SIP Call.

13



That is, the stay does not affect our findings based on
t he 1-hour standards.
3. VWhat Was the D.C. Circuit Decision on the Stay of the
SIP Submttal Schedule for the NOx SIP Call?

The NOx SIP Call Rule required States to submt SIP
revi sions by Septenber 30, 1999. State petitioners
chall enging the NOx SIP Call filed a notion requesting
the Court to stay the subm ssion schedule until April 27,
2000. In response, the D.C. Circuit issued a stay of the
SI P subm ssi on deadline pending further order of the

Court. Mchigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000)

(May 25, 1999 order granting stay in part).
4. What Was the Court’s Decision on the NOx SIP Call?

On March 3, 2000, the D.C. Circuit issued its
decision on the NOx SIP Call, ruling in our favor on the
i ssues that affected the rul enaking as a whol e, but
ruling agai nst us on several issues. Mchigan v. EPA
213 F.3d 663 (D.C. Cir. 2000). The Court’s decision in
M chigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000) concerns
only the 1-hour basis for the NOx SIP Call, and not the
8- hour basis. The requirenents of the NOx SIP Call

i ncluding the findings of significant contribution by the

14



23 States, the em ssions reductions that nust be

achi eved, and the requirenent for States to submt SIPs
meeting statewi de NOx em ssions reductions requirenents,
are fully and i ndependently supported by our findings

under the 1-hour NAAQS al one. The Court denied

petitioners’ requests for rehearing or rehearing en banc
on July 22, 2000. Specifically, the Court found in our
favor on the follow ng clains:

(1) we could call for the SIP revisions wthout
convening a transport conm ssi on;

(2) we undertook a sufficiently State-specific
determ nati on of ozone contri bution;

(3) we did not unlawfully override past precedent
regarding "significant” contribution;

(4) our consideration of the cost of NOx eni ssions
reductions as part of the determ nation of
significant contribution is consistent with the
statute and judicial precedent;

(5) our schenme of uniform em ssions reductions
requi rements i s reasonabl e;

(6) our interpretation of CAA section

110(a)(2)(D)(i) (1) does not violate the

15



(7)

(8)

(9)

nondel egati on doctri ne;

we did not intrude on the statutory rights of

States to fashion their SIPs;

we properly included South Carolina in the NOx
SIP Call; and

we did not violate the Regulatory Flexibility

Act (RFA).

However, the Court ruled against us on four specific

i ssues.

(1)

(2)

(3)

Specifically, the Court:

remanded and vacated the inclusion of Wsconsin
because em ssions from Wsconsin did not show a
significant contribution to downw nd

nonattai nnent of the NAAQS;

remanded and vacated the inclusion of Ceorgia
and M ssouri in light of the Ozone Transport
Assessnment Group (OTAG concl usions that

em ssions fromcoarse grid portions did not
merit controls;

held that we failed to provide adequate notice
of the change in the definition of EGU as
applied to cogeneration units that supply

electricity to a utility power distribution

16



system for sale in ambunts of either one-third
or less of their potential electrical output
capacity or 25 nmegawatts or | ess per year (snall
cogeneration units); and

(4) held that we failed to provide adequate notice

of the change in control |evel assuned for I|arge
stationary | C engines.
The Court remanded the |ast two matters for further
rul emaki ng.
5. How Did the Court Respond to OQur Request to Lift the
Stay of the 1-Hour SIP Subm ssion Schedul e?

On April 11, 2000, we filed a motion with the Court
tolift the stay of the SIP subm ssion date. W
requested that the Court lift the stay as of April 27,
2000. We recogni zed, however, that at the tine the stay
was issued, States had approximately 4 nonths (128 days)
remai ning to submt SIPs. Therefore, our notion to lift
the stay indicated that we would allow States unti
Septenber 1, 2000 to submt SIPs addressing the NOx SIP
Call and provided that States could submt only those
portions of the NOx SIP Call upheld by the Court (Phase |

SIPs). The existing record in the NOx SIP Cal

17



rul emaki ng provi des a breakdown of the data on which the
ori gi nal budgets were devel oped sufficient to allow
States to develop Phase | SIPs. However, we reviewed the
record and for the convenience of the States and in
letters to the State Governors and State Air Directors,
dated April 11, 2000, we identified an adjusted Phase |
NOx budget for each State for which the NOx SIP Cal
applies.

On June 22, 2000, the Court granted our request in
part. The Court ordered that we allow the States 128
days fromthe June 22, 2000 date of the order to submt
their SIPs. Therefore, SIPs in response to the NOx SIP
Call were due October 30, 2000.1

In our notion to lift the stay, we infornmed the
Court that the Agency asked 19 States and the District of
Colunbia, in letters to the Governors dated April 11
2000, to submt SIPs subject to the Court’s response to
our nmotion to |ift the stay. The 19 States are:

Al abama, Connecticut, Delaware, Illinois, Indiana,

Kent ucky, Massachusetts, Maryland, M chigan, North

1 October 30, 2000 was the first business day foll ow ng
the expiration of the 128-day peri od.
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Carolina, New Jersey, New York, O©hio, Pennsylvania, Rhode
| sl and, South Carolina, Tennessee, Virginia and West
Virginia. Rather than submt a SIP that fully met the
NOx SIP Call, we allowed these 19 States and the District
of Columbia to submt SIPs that cover all of the NOx SIP
Call requirenments except for a small part of the EGU
portion and |arge I C engine portions of the budget. W
refer to these partial plans that addressed the portion
of the rule unaffected by the Court’s remand as the
“Phase |” SIPs.? Because the NOx SIP Call was vacated
with respect to Georgia, Mssouri, and Wsconsin, those
States were not obligated to submt any SIPs by October
30, 2000. The SIPs that cover the portion of the rule
affected by the Court decision — and the subject of
today’ s action — are ternmed, the “Phase 11" SIPs.
6. What Was the Court’s Order for the Conpliance Date?
In response to a notion filed by the industry/l abor
petitioners, on August 30, 2000, the D.C. Circuit ordered
that the court order filed on June 22, 2000 be anmended to

extend the deadline for full inplenmentation of the NOx

2 The Phase | em ssions reductions should achieve
approxi mately 90 percent of the total em ssions
reductions called for by the NOx SIP Call.
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SIP Call from May 1, 2003 to May 31, 2004. This
extension was calculated in the same manner used by the
Court in extending the deadline for SIP subm ssions, so
t hat sources in States subject to the NOx SIP Call would
have 1, 309 days for inplenmenting the SIP as provided in
the original NOx SIP Call.

C. VWhat Was Contained in the Section 126 Rul e?

We have al so addressed interstate NOx transport in a
final rule (Section 126 Rule) that responds to petitions
submtted by eight Northeast States under section 126 of
the CAA (65 FR 2674, January 18, 2000)(the Section 126
Rule). In this rule, we made findings that 392 sources
in 12 States and the District of Colunbia are
significantly contributing to 1-hour ozone nonattai nment
problens in the petitioning States of Connecti cut,
Massachusetts, New York, and Pennsylvania. The upw nd
States with sources affected by the Section 126 Rule are:
Del awar e, |ndiana, Kentucky, Maryland, M chigan, North
Carolina, New Jersey, New York, Ohio, Pennsylvania,

Virginia, West Virginia, and the District of Col unbia.?3

8 For Indiana, Kentucky, M chigan, and New York, only
sources in portions of the State are affected by that
rul e.
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The types of sources affected are | arge EGUs* and | arge
i ndustrial boilers and turbines (non-EGUs). The rule
establ i shed Federal NOx em ssions l[imts for the
af fected sources and set a May 1, 2003 conpliance date.®
We promul gated a NOx cap and trade program as the contro
remedy. All of the sources affected by this Section 126
Rule are located in States that are subject to the NOx
SIP Call.

The Section 126 Rule includes a provision to
coordi nate the Section 126 Rule with State actions under
the NOx SIP Call. This provision automatically w thdraws
the Section 126 findings and control requirenents for
sources in a State if the State submts, and we give
final approval to, a SIP revision neeting the full NOx
SIP Call requirenents, including the originally
promul gated May 1, 2003 conpliance deadline [40 CFR

52.34(i)]. The Court changed the NOx SIP Call conpliance

4 The Section 126 Rul e uses the sane definition of EGUs
that we are finalizing for the NOx SIP Call in today’s
acti on.

> As discussed in the next section, on August 24, 2001,
the D.C. Circuit suspended the conpliance date for EGUs
while we resolved a remanded issue related to EGU growt h
factors. We published our response to the growh factor
issue on May 1, 2002 (67 FR 21868).
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deadline to May 31, 2004 after we had pronul gated and
justified the automati c wi thdrawal provision based on
approval of a SIPwith a May 1, 2003 conpliance date (64
FR 28274-76, May 25, 1999; 65 FR 2679-2684, January 18,
2000). As described below, as the result of a court
deci sion, the Section 126 Rul e was delayed. On April 30,
2002, we published, “Section 126 Rul e: Revi sed Deadl i nes;
Final Rule,” (67 FR 21522) which reset the conpliance
date and other related dates, such as the nonitoring
certification date. The new conpliance date is May 31
2004. This action harnonized the dates in the Section
126 Rule with those in the NOx SIP Call

On April 30, 2002, we published a proposal to revise
the Section 126 Rule wi thdrawal provision so that it
woul d continue to function based on the new conpliance
dates and on a Phase | SIP (67 FR 21522).
1. What Was the D.C. Circuit Decision on the Section 126
Rul e?

On May 15, 2001, a panel of the D.C. Circuit largely

uphel d the Section 126 Rule in Appal achi an Power v. EPA,

249 F.3d 1032 (2001). (Appalachian Power—Section 126).

However, the Court remanded the nethod for determ ning
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gromh to the year 2007 in heat input utilization by
EGUs. This calculation is inportant for determ ning the
requi rements for EGUs. In addition, the Court vacated
and remanded to us the portion of the rule classifying as
EGUs smal | cogeneration units. Although in the M chigan
deci sion (concerning the NOx SIP Call rul emaking), the
D.C. Circuit remanded this issue on the procedural ground

of inadequate notice, in the Appal achi an Power—Secti on

126 decision, the Court vacated and remanded on grounds
that we did not justify our classification of small
cogeneration units as EGUs. In an order dated August 24,

2001, the D.C. Circuit, in Appalachian Power-Section 126

Case, remanded the Section 126 Rule with regard to the
classification of any cogeneration units as EGUs and
toll ed (suspended) the date for EGUs to inplenent
controls pending our resolution of the EGU growh factor
remand.

During the course of the litigation on the Section
126 Rul e, individual sources or groups of sources
chall enged the rule on grounds that our allocations of
al | owmances were inproper. W resolved these cases with

several of those sources with our agreenent to propose a
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rul emaki ng revising the allocations.
D. VWhat Were the Technical Anmendnments Rul emaki ngs?

When we pronul gated the NOx SIP Call Rule, we
decided to reopen public comment on the source-specific
data used to establish each State’s 2007 EGU budget (63
FR 57427, COctober 28, 1998). W extended this coment
period by notice dated Decenmber 24, 1998 (63 FR 71220).
We indicated that we would entertain requests to correct
the 2007 EGU budgets to take into account errors or
updates in sone of the underlying em ssions inventory and
certain other specified data.

Fol | owi ng our review of the comments received, we
publ i shed a rul emaki ng providi ng Technical Amendnents to,
anong ot her things, the 2007 EGU budgets (64 FR 26298,
May 14, 1999). In response to additional comrents
recei ved, we published a second rul emaki ng, nmaking
addi ti onal Technical Amendnents to the 2007 EGU budgets
(65 FR 11222, March 2, 2000). (These two rul emaki ngs may
be referred to, together, as the Technical Amendnents
Rule.) In pronmulgating the Technical Anmendnents Rule, we
kept intact our method for determ ning the budgets,

i ncluding the nmethods for determning growth to 2007. W
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sinply nmade adjustnents for particul ar sources concerning
whet her they were | arge EGUs or non-EGUs, and adj ustnents
in the appropriate baselines for those sources.
1. What Was the D.C. Circuit Decision on the Technical
Amendnment s?

On June 8, 2001, the D.C. Circuit issued its opinion
in a case involving the Technical Amendnents.

Appal achi an Power v. EPA, 251 F.3d 1026 (D.C. Cir. 2001).

(Appal achi an Power —Techni cal Amendnents). Although

| argely uphol ding the Technical Amendnents, the court, as

in the Appal achi an Power—-Section 126 case, remanded the

EGU growt h factors and vacated and renmanded the portion
of the rule classifying small cogeneration units as EGUs.

In addition, in the Appal achi an Power-Techni cal

Amendnents deci sion, the Court remanded and vacated the

budget under the Techni cal Amendnents Rule for M ssouri
under both the 1-hour and 8-hour ozone NAAQS.

E. What is the Overview of D.C. Circuit

Remands/ Vacaturs? In sunmary, the D.C. Circuit decisions
descri bed above revised or remanded/vacated portions of
the NOx SIP Call, Section 126, and Technical Anmendnents

rul emaki ngs as follows:
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(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

remanded the portion of the NOx SIP Cal

requi renents based on the assuned control |evel for
stationary | C engi nes;

del ayed the NOx SIP Call SIP submttal date to

Oct ober 30, 2000. M chi gan;

del ayed the date for inplenentation of the NOx SIP
Call reductions to May 31, 2004. M chigan;
remanded and vacated the inclusion of Wsconsin.

M chi gan;

remanded and vacated the NOx SIP Call budgets for
Georgia and M ssouri under the 1-hour ozone NAAQS.
M chi gan;

remanded and vacated the NOx SIP Call budget, as
revised by the Technical Amendnents, for M ssouri,
under the 1-hour and 8-hour ozone NAAQS.

Appal achi an Power—-Techni cal Amendnents;

remanded the EGU growth formula. Appal achi an

Power —Section 126, Appal achi an Power—-Techni cal

Amendnent s;

remanded, or remanded and vacated, the
classification of small cogeneration units as EGUS.

M chi gan, Appal achi an Power - Section 126, Appal achi an
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Power —Techni cal Anendnents; and

(9) remanded the classification of any cogeneration

units as EGUs. Appal achi an Power-Section 126.

F. What is OQur Process for Addressing the Remands/
Vacat urs?

To date, we have responded to these deci sions as
detail ed bel ow

In letters dated April 11, 2000, to the Governors of
the affected States, we advised that the States may
submt by October 30, 2000 Phase |I SIPs that include a
budget allow ng nore eni ssions than under the NOx SIP
Call Rule. This budget need not include any reductions
froma set of EGUs that we believe includes all of the
smal | cogeneration units or reductions fromstationary |IC
engines. In addition, we advised Wsconsin that it need
not submt a NOx SIP Call SIP revision. Further, we
advi sed Georgia and M ssouri that they did not have to
submt NOx SIP Call SIPs at this tinme. W advised
Al abama and M chi gan that although the Court upheld the
NOx SIP Call for their entire States, the reasoning of
the Court’s opinion concerning Georgia and M ssouri

supported excluding em ssions fromthe coarse-grid
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portion of their States. W also stated that if they
wanted the coarse-grid portion of their States excluded,
they could submt a Phase | budget addressing sources in
only the fine-grid portion of the State. All States were
further advised that the remanded issues woul d be
addressed in a future rul emaking.

Many States did not officially submt conplete SIPs
as required by October 30, 2000. By notice dated
Decenber 26, 2000 (65 FR 81366), we issued findings of
failure to submt.® AlIl required States have now
subm tted conplete Phase | SIPs and the sanctions cl ocks
have effectively been turned off.

On February 22, 2002, we proposed our response to
the court decisions described above, except for the EGU
growth remand. Today’' s action finalizes the second phase
or Phase Il of the NOx SIP Call by addressing the
remanded and vacated issues as described above. In
addition, we are nodifying the budgets for Al abama and

M chi gan based on inclusion of only the fine grid portion

6 All required States have submitted final SIPs. W have
publ i shed final approval for 16 States and the District
of Col unmbia. W have published final conditiona
approvals for two States.
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of those States. Further, we are excluding Wsconsin
fromthe 1-hour basis of the NOx SIP Call.

Any additional em ssions reductions required as a
result of this rulemking are reflected in the Phase 11
portion of the State’s em ssions budget. The em ssions
reductions required in Phase Il are relatively small,
representing |l ess than 10 percent of total reductions
required by the NOx SIP Call. Partial State budgets for
CGeorgia and M ssouri and the due date for the SIPs
meeting the resulting State em ssions budgets (“Phase |17
SI Ps) are discussed below in sections Il.E and I1.J,
respectively.

Today’ s rul emaki ng does not address the EGU growth
remand. We responded to that issue in an action
entitled, "Response to Court Remand on NOx SIP Call and
Section 126 Rule,” which was published in the FEederal
Regi ster on May 1, 2002 (67 FR 21868). Qur response to
the gromth remand was challenged in the D.C. Circuit.
Al'l parties filed briefs in May 2003 and oral argunent
was held on Septenmber 15, 2003. The Agency expects a
deci sion by the Court in the January to March 2004

ti mefrane.
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Today’ s rul emaki ng does not address NOx SIP Call or
Section 126 Rule issues related to the 8-hour ozone
NAAQS. Although we stayed the findings on the NOx SIP
Cal| based on the 8-hour ozone standard to address a
prior remand of the standard by the D.C. Circuit (65 FR
56245, Septenber 18, 2000), we are now evaluating lifting
the stay in light of our recent response to the Court
remand. In the meantime, on June 2, 2003 we published a
proposed rul emaki ng for inplenentation of the 8-hour
ozone NAAQS (68 FR 32801).

1. WHAT IS THE SCOPE OF THI S ACTI ON?

In this action, we are finalizing specific changes
in response to the Court’s rulings on the NOx SIP Call,
Section 126, and Techni cal Amendnments rul emaki ngs.
Specifically, we are finalizing the foll ow ng:

(1) Certain aspects of the definitions of EGU and non-
EGU. W are addressing the definition of EGU as
applied to cogeneration units by finalizing an EGQU
definition that excludes certain small cogeneration
units for purposes of the NOx SIP Call and Section
126 rul emaki ngs. W are also finalizing a non-EGU

definition that includes such cogeneration units.
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(2)

(3)

(4)

(5)

[ Note that a cogeneration unit nmay be owned by a
utility or a non-utility and is a unit that uses
energy sequentially to produce both useful thermal
energy (heat or steam used for industrial,
commercial, or heating or cooling purposes; and
electricity.]

The control |evel assunmed for large stationary IC
engines in the NOx SIP Call. W proposed a range of
possi bl e control levels (82 percent to 91 percent)
to the 1 C engine portion of the budget. W are
setting the control limt for |arge natural gas-
fired stationary 1C engines in the NOx SIP Call at
82 percent, and for diesel and dual fuel stationary
| C engi nes at 90 percent.

Partial State budgets for Georgia, M ssouri

Al abama, and M chigan in the NOx SIP Call.

Changes to the statewi de NOx budgets in the NOx SIP
Call to reflect the appropriate increnments of

enm ssions reductions that States should be required
to achieve with respect to the three remanded issues
(di scussed above in nunmbers 1, 2, 3).

The SIP submttal dates for the required States to
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address the Phase Il portion of the budget, and for
Georgia and Mssouri to submt full SIPs neeting the
NOx SIP Call. W proposed a range of dates 6 nonths
t hrough 1 year from pronul gation of this rule, but
no later than April 1, 2003. Based on coments and
the delay in finalizing this rule, we are setting a
SIP submttal date 1 year from signature of this
rule.

(6) The conpliance date for all covered sources to neet
Phase Il of the NOx SIP Call. W proposed a
conpliance date of May 31, 2004 (or, if later, the
date on which the source conmences operation) for
all sources except those in Georgia and M ssouri .

We proposed May 1, 2005 for sources in those States.
We are setting the conpliance date as May 1, 2007
(or, if later, the date on which the source
conmmences operation) for sources States choose to
control under Phase |1, including IC engines and
sources in CGeorgia and M ssouri. Sources already
controlled in an approved Phase | SIP are required
to neet the conpliance date stipulated in that SIP,

i ncludi ng non-Acid Rain EGUs and any cogeneration
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units that were previously classified as EGUs and,
whose cl assification changed to non- EGUs under
today’ s rul e.
(7) The exclusion of Wsconsin fromthe NOx SIP Call.
A. How Do We Treat Cogeneration Units and Non-Acid Rain
Units?
By way of background, in |light of the M chigan
deci sion concerning the NOx SIP Call, we adopted the view
that the States should proceed with devel opi ng and
submtting SIPs (termed “Phase |” SIPs) reflecting the
| evel of required reductions that was not affected by the
Court’s ruling. Accordingly, we determ ned that the
Phase | SIPs, under the Court’s ruling, by October 30,
2000, should reflect all reductions required under the
NOx SIP Call, except those reductions attributable to
parts of the rule that the Court remanded or vacat ed,
such as reductions by small cogeneration units.
At the tinme, we were uncertain as to which specific
units were small cogeneration units and what total
em ssions were attributable to small cogeneration units.
Even so, we were aware that, although nost of the EGUs

that were subject to the NOx SIP Call were al so subject
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to the Acid Rain Program none of the small cogeneration
units were subject to the Acid Rain Program

Accordingly, we erred on the side of caution by
authorizing States, in their Phase I SIPs, toexclude the
required reductions fromall non-Acid Rain units.

In the February 22, 2002 proposal, as applied to
smal | cogeneration units, we proposed to retain the EGU
definition in the Section 126 Rule and to retain the
basic EGU definition used in the NOx SIP Call Rule with
m nor, technical revisions to nake it consistent with the
definition in the Section 126 Rule. 1In today’'s action,
we are finalizing an EGU definition that excludes certain
smal | cogeneration units. All other cogeneration units
and other non-Acid Rain units are EGUs if the other
criteria in the EGU definition are net. Further, we are
finalizing a non-EGU definition that includes certain
smal | cogeneration units. As a result, we are setting
Phase Il budgets that include reductions from small
cogeneration units and non-Acid Rain EGUs.

However, our review of the SIPs submtted in
response to the NOx SIP Call indicates that the States

al ready included the non-Acid Rain units in their Phase |
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SIPs as EGUs or non-EGUs.” In addition, for today’'s final
rule, with the possible exception of one source, we have
not identified any specific small cogeneration units that
were originally treated by EPA, and by States in their
Phase | SIPs, as EGUs and which now are defined as non-
EGUs because, in general, comenters did not provide
specific information identifying any such units. The
only exception involves one commenter that clainmed that
its units (located at the Tobaccoville facility)
classified as EGQUs should be classified as non- EGUs.
However, the commenter did not provide sufficient
information (e.g., informtion supporting the maxi num
desi gn heat input asserted by the commenter) for us to
make a final determ nation regarding the proper
classification of the units. Therefore, today’s change
does not result in any change to the originally finalized
SIP Call budgets (which included reductions from both
Phase | and Phase |1 units).

Nevertheless, it is still possible that sone

" This is based on both a review of the applicability
provisions in the NOx SIP Call SIPs and the budget
denonstrations for those SIPs. For nore detail ed

di scussion, see section K 1 of today’ s preanble.
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cogeneration units that we classified as EGUs are snal |
cogeneration units that should actually be treated as
non- EGUs. To the extent any such units are subsequently
identified to EPA, we will make any further revisions to
t he budgets of particular States during the SIP approval
process. Simlarly, we will consider, during the SIP
approval process, the proper classification of the four
units at the Tobaccoville facility identified by the
comment er di scussed above. Because we anticipate that
few, If any, existing units treated as EGUs qualify as

smal | cogeneration units, we expect few, if any, such

revisions to the budgets will be necessary and that any
such revisions that are necessary will be relatively
small and will not affect npbst States.

We are also finalizing certain technical changes to
the EGU definition in the NOx SIP Call to make it
consistent with aspects of the definition of EGU used in
the Section 126 Rule. In addition, since the EGU
definition establishes the dividing |ine between the EGU
and non- EGU categories, the changes to the EGU definition
result in corresponding changes to the non-EGU definition

in the NOx SIP Call. 1In the process of correcting the
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EGU and non-EGU definitions, we are also finalizing sone
m nor changes to the term nol ogy, and m nor corrections
of awkward or inconsistent wording and grammatical errors
in the applicability provisions.

To begin, we provide a discussion of what preceded
today's final decision on the treatnment of cogeneration
units. Under the NOx SIP Call, the anpunt of a State’s
significant contribution to nonattainment in another
State included the amount of highly cost-effective
reductions that could be achieved for |large EGUs (i.e.
EGUs serving generators with nanmepl ate capacity exceedi ng
25 M) and | arge non-EGUs (non-EGUs with maxi num desi gn
heat i nput capacity exceeding 250 mmBtu/hr) in the State.
No reductions for small EGUs or small non-EGUs were
included. We determ ned that reductions by large EGUs to
0.15 I b NOx/mBtu and by | arge non-EGUs to 60 percent of
uncontrolled em ssions are highly cost effective. In
devel oping the States’ budgets, we applied definitions of
EGU and non- EGU and determ ned whi ch sources were | arge
EGUs or | arge non- EGUs.

In its Mchigan decision, the D.C. Circuit upheld

t hi s approach, but determ ned that we did not provide
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sufficient notice and opportunity to comment for one
aspect of our definition of EGU and remanded the rule to
us for further consideration. Specifically, a petitioner
claimed, and the Court agreed, that “EPA did not provide
sufficient notice and opportunity for comment on [the]
revision” of the EGU definition to renove the excl usion,
fromthe EGUJ category, of cogeneration units that supply
one-third or less of their potential electrical output
capacity, or 25 negawatts (MAe) or less, to any utility

power distribution systemfor sale. Mchigan v. EPA, 213

F.3d at 691-92. (These thresholds are herein referred to
as the “one-third potential electrical output capacity/25
MAé criteria;” cogeneration units that neet such criteria
are herein referred to as “small cogeneration units.”)
According to the Court, “two nonths after the

promul gation of the [NOx SIP Call] rule, EPA redefined an
EGU as a unit that serves a ‘large’ generator (greater
than 25 MAé) that sells electricity.” 1d. Application
of the exclusion for cogeneration units fromthe
definition of EGU would result in treating as non- EGUs

t hose cogeneration units neeting the “one-third potenti al

el ectrical output capacity/25 MAM” criteria and treating
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as EGUs those cogeneration units not neeting these
criteria. See Brief of Petitioner Council of Industrial
Boiler Omers (CIBO) at 4 (submtted in Mchigan).

The petitioner argued that, under the NOx SIP Call,
we shoul d apply these criteria for excluding cogeneration
units fromtreatnment as EGUs. According to the
petitioner, the <criteria had been established under the
regul ati ons i nplenenting new source performnce standards
(NSPS) and under title IV of the CAA and the regul ations
i npl ementing the Acid Rain Program under title IV. The
petitioner also stated that section 112 of the CAA
defines “electricity steam generating unit” to excl ude
cogeneration units neeting the same threshol ds.

The Court found that, in failing to apply the “one-
third potential electrical output capacity/25 MAe”
criteria for cogeneration units, EPA “was departing from
the definition of EGUs as used in prior regulatory
contexts” and “was not explicit about the departure from
the prior practice until two nonths after the rule was
promul gated.” M chigan, 213 F.3d at 692. Further, the
Court found that:

it is an exaggeration to state that sonme genera
“theme” of the regul atory consequences of
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deregul ation of the utility industry throughout

rul emaki ng meant that EPA s |ast-m nute revision

of the definition of EGQU should have been

anticipated by industrial boilers as a “logical

outgrowt h” of EPA's earlier statenents.
ld. The Court therefore remanded the rul emaking to us
for further consideration of this issue.

In its decisions on the Section 126 Rule and the
Techni cal Amendnents Rul emakings, the D.C. Circuit, after
considering the nerits of the issue, vacated and remanded

our classification of small cogeneration units as EGUs.

Appal achi an Power - Section 126 and Appal achi an Power -

Techni cal Anmendnents. The Court held that we had fail ed

to justify this classification and to base it on adequate
record support conparing the NOx reduction costs of
cogeneration units to those of other EGUs or
denonstrating that there is no rel evant physical or
t echnol ogi cal difference between small cogeneration units
and other units treated as EGUs. The Court al so remanded
our classification of any cogeneration units as EGUs.

In response to the Court’s decisions, we addressed
the cogeneration unit issue in the February 22, 2002
proposed rule. In the proposed rule, we noted that, in

prior regulatory prograns, we sought to distinguish
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between utilities (regul ated nonopolies in the business
of producing and selling electricity) and non-utilities
(e.g., independent power producers and industri al
conpanies). In order to nmake this distinction, we
applied the “one third potential electrical output
capacity/25 MAé sales” criteria. These criteria were not
al ways applied only to cogeneration units and did not
uniformy result in less stringent regulation for units
nmeeting the criteria. In the proposed rule, we stated
that, with the devel opment of conpetitive nmarkets for
electricity generation and sale, we believed that these
criteria no | onger distinguish between units in the
busi ness of producing and selling electricity (i.e.,
EGUs) and non-EGUs. |In addition, we explained that there
are no relevant differences between the way cogeneration
units and non-cogeneration units are built and operated
that justify continuing to use these criteria or that
af fect the general ability of cogeneration units to
control NOx.

In response to the February 22, 2002 proposed rul e,
nost commenters again argued that, under the NOx SIP

Call, we should apply the “one third potential electrical

41



out put capacity/ 25 MM sales” criteria to exclude
cogeneration units fromtreatnent as EGUs. The comments
i ncluded argunments that: classification of snmall
cogeneration units reverses EPA precedent, contradicts
Congressional intent, and wi |l discourage new i ndustri al
cogeneration; and it is technically and econonically nore
difficult to control NOx em ssions fromnon-utility
units. A few commenters supported treatnent of snal
cogeneration units as EGUs.

Under today's final rul emaking, we are finalizing an
EGU definition that excludes certain small cogeneration
units and a correspondi ng non- EGU definition that
i ncludes these units. We still maintain that, with the
devel opnent of conpetitive markets for electricity
generation and sale, the “one third potential electrical
out put capacity/ 25 MM sales” criteria no |onger
di stingui shes between units in the business of producing
and selling electricity (i.e., EGUs) and non-EGUs. W
al so continue to believe that there are no rel evant
di fferences between the way cogeneration units and non-
cogeneration units are built and operated that justify

continuing to use these criteria or that affect the
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general ability of cogeneration units to control NOX.
However, at this time, we do not believe we have adequate
record information conparing the NOx reduction costs of
all types of industrial cogeneration units to those of
other units that are treated as EGUs.

Qur di scussion bel ow begins with sone background on
the historical definition of utility unit and the
definition of EQU in the NOx SIP Call and the Section 126
rul emaki ng. We then discuss today’s final rule,

i ncludi ng our final decision on the treatnment of
cogeneration units and the specific revisions to the
definition of EGQU and corresponding revisions to the
definition of non-EGU.

1. What is the Historical Definition of Utility Unit?

As discussed in the February 22, 2002 proposed rule
(67 FR 8402-3), in prior regulatory programs, we have
used variations of the “one-third potential electrical
out put capacity/25 MM sales” criteria to distinguish
between utilities and non-utilities. The Agency began
using these criteria in 1978, in 40 CFR part 60, subpart
Da. Subpart Da established NSPS for “electric utility

st eam generating units” capable of conbusting nore than
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250 mmBt u/ hr of fossil fuel. “Electric utility steam
generating unit” was defined as a unit “constructed for

t he purpose of supplying nore than one-third of its
potential electric output capacity and nore than 25 M\
el ectrical output to any utility power distribution
system for sale” (40 CFR 60.41a). In that case, the
criteria were not used to exenpt units entirely from
NSPS. Rather, the criteria were used to classify units
capabl e of conbusting nore than 250 mBt u/ hr of fossil
fuel as either “electric utility steam generating units”
subject to the requirenments under subpart Da or to
classify themas non-utility “steam generating units”

t hat, depending on the date of construction, continued to
be subject to the requirenments for “Fossil-Fuel-Fired

St eam Generators” under subpart D or subsequently becane
subject to the requirenments for “lIndustrial - Conmerci al -

I nstitutional Steam Generating Units” under subpart Db.
See 40 CFR 60.41a (definitions of “steam generating unit”
and “electric utility steam generating unit”), 860.40b(a)
(stating that subpart Db applies to “steam generating
units” with heat input capacity of nore than 100

mBt u/ hr), and 860.40b(e) (stating that “electric steam
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generating units” subject to subpart Da are not subject
to subpart Db). Depending on the specific circunstances
(e.g., type of equipnent and fuel) of the unit involved,
sone of the em ssion limts in subpart Db may be the sane
as or nore stringent than those in subpart D or Da.

We expl ained that we were distinguishing, in subpart
Da, between “electric utility steam generating units” and
“industrial boilers” because “there are significant
di fferences between the econom c structure of utilities
and the industrial sector” (44 FR 33580, 33589, June 11,
1979). The “one-third potential electrical output
capacity/ 25 MAé sales” criteria were used as a proxy for
utility vs. industrial/comrercial/institutional (i.e.,
non-utility) ownership of the units; utility-owned units
were covered by subpart Da, while non-utility-owned units
were covered by subpart D or Db.

A simlar type of distinction between utility and
non-utility units (using the “one-third potenti al
el ectrical output capacity/25 MM sales” criteria)
conti nued under the CAA Anmendnents of 1990, in both title
|V and section 112 of title I, but was applied only to

cogeneration units. Title IV established the Acid Rain
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Program whose requirenents apply to “utility units.”
Section 402(17)(C) excludes a cogeneration unit fromthe
definition of “utility unit” unless the unit “is
constructed for the purpose of supplying, or commences
construction after the date of enactnent of [title IV]
and supplies, nore than one-third of its potenti al

el ectric output capacity and nore than 25 MAé el ectri cal
output to any utility power distribution system for
sale.” 42 U.S.C. 7651a(17)(C). See also 40 CFR
72.6(b)(4). Section 112 of the CAA, which addresses
hazardous air pollutants, excludes fromthe definition of
“electric utility steam generating unit” cogeneration
units (but not non-cogeneration units) that neet the
“one-third potential electrical output capacity/25 MAe
sales” criteria [42 U S.C. 7412(a)(8)]. Under section
112, em ssion linmts established by the Adm nistrator for
the pollutants listed in section 112(b) apply generally
to stationary sources but apply to “electric utility
steam generating units” only if the Adm nistrator makes a
specific finding. The Adm nistrator must conduct a study
of the “hazards to public health reasonably anticipated

to occur” fromem ssions from such units and determ ne if
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regul ation of “electric utility steam generating units”
is “appropriate and necessary.” 42 U S.C. 7412(n)(1)(A).
I n summary, the above-described provisions vary as to
both: (1) the application of the “one-third potenti al

el ectrical output capacity/25 MM sales” criteria, which
apply to all units in sone provisions and only to
cogeneration units in other provisions; and (2) the
consequences of a unit neeting the criteria, which
results in the unit being subject to nore stringent

regul ati on under sone provisions and | ess stringent or

| ater regul ation under other provisions.

2. VWhat Was the NOx SIP Call Definition of EGU?

In the NOx SIP Call rul emaki ng, we continued the
general approach, described above, of distinguishing
between units in the electric generation business (here,
EGUs) and units in the industrial sector (here, non-
EGUs). However, we adopted a different nethod of
defining which units are in the electric generation
busi ness by changing the definition of EGU. W defined
EGU by applying to all fossil fuel-fired units the
met hodol ogy described in detail below and did not apply

to cogeneration units the “one-third potential electrical
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out put/25 MA¢ sales” criteria. Under the nethodol ogy
applied to all units, after determ ning the date on which
a unit comenced operation (i.e., comenced conbusting
fuel), we determ ned whether the unit should be
classified as an EGU or a non-EGU by applying the
appropriate criteria depending on the commencenent of
operation date. Then we classified the unit as a | arge
or small EGU or a large or small non- EGU.
Specifically, we noted in a Decenber 24, 1998
suppl enmental action that the NOx SIP Call used the
foll ow ng net hodol ogy for classifying all units
(i ncludi ng cogeneration units) in the States subject to
the NOx SIP Call as EGUs or non-EGUs (63 FR 71220,
71223). We applied this nmethodol ogy to cogeneration
units and not the “one-third potential electrical output
capacity/ 25M\¢ sales” criteria. 1d.
(a)(i) For units comrencing operation before
January 1, 1996, we classified as an EGU any unit
serving a generator producing any electricity for
sal e under firmcontract to the electric grid. In
t he Decenber 24, 1998 suppl enental action, we did

not define the term“electricity for sale under firm
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contract to the electric grid.”®

(ii1) For units commenci ng operation before January
1, 1996, we classified as a non-EGU any unit not
serving a generator producing electricity for sale
under firmcontract to the grid.

(iii) For units comrenci ng operation on or after
January 1, 1996, we classified as an EGU any unit
serving a generator producing any anount of
electricity for sale, except as provided in

par agraph (a)(iv) bel ow.

(iv) For units comrencing operation on or after

January 1, 1996, we classified as non-EGUs the

8 For purposes of the January 18, 2000 Section 126 fi nal
rule, we defined "electricity for sale under firm
contract to the electric grid" as where "the capacity
involved is intended to be available at all times during
t he period covered by the guaranteed commitnent to
deliver, even under adverse conditions" (65 FR 2694 and
2731). In the February 22, 2002 proposed rule, we
proposed to adopt the definition for the term provided in
the January 18, 2000 Section 126 final rule. This
definition was based on | anguage fromthe d ossary of
Electric Uility Terms, Edison Electric Institute,
Publ i cation No. 70-40 (definition of "firm power).
CGenerally, capacity "under firmcontract to the
electricity grid" is included on Energy Information

Adm ni stration (EIA) form 860A (called EIA form 860
before 1998) or is reported as capacity projected for
sunmer or wi nter peak periods on EIA form411l (ltem 2.1
or 2.2, line 10).
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follow ng: any unit not serving a generator
producing electricity for sale; or any unit serving
a generator with a naneplate capacity equal to or

| ess than 25 MM, producing electricity for sale,
and with the potential to use 50 percent or |ess of
t he usable energy of the unit. |In the Decenber 24,
1998 suppl enental action, we did not define the term
“usabl e energy.”?®

(b)(i) For a unit classified as an EGU under
paragraph (a)(i) or (a)(iii) above, we then
classified it as a small or large EGU. An EQU
serving a generator with a nanepl ate capacity
greater than 25 MAé is a large EGU. An EGQU serving
a generator with a naneplate capacity equal to or

l ess than 25 MM is a small EGU. In the Decenber

® For purposes of the January 18, 2000 Section 126 fi nal
rule, we used the nore famliar term “potenti al

el ectrical output capacity,” rather than the term “usable
energy.” We defined “potential electrical output” using
the | ong-standing definition of the latter termas “33
percent of a unit’s maxi mum design heat input” (65 FR
2694 and 2731). In the February 22, 2002 proposed rul e,
we proposed to adopt the sane term and definition used in
t he January 18, 2000 Section 126 final rule. “Potenti al

el ectrical output capacity” is used, and defined in this
way, in part 72 of the Acid Rain Programregulations (40
CFR 72.2 and 40 CFR part 72, appendix D) and in the new
source performance standards (40 CFR 60.41a).
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24, 1998 suppl enmental action, we did not expressly
define the term “nanmepl ate capacity.”?0

(ii) For a unit classified as a non-EGU under
paragraph (a)(ii) or (a)(iv) above, we then
classified it as a small or |arge non-EGUJ. A non-
EGU with a maxi mum desi gn heat input greater than
250 mmBt u/ hour is a large non-EGU. A non-EGQU with a
maxi mum desi gn heat input equal to or |ess than 250
mBt u/ hour is a small non-EGU. But see 63 FR 71224
(expl ai ni ng procedures used if data on boiler heat

i nput capacity were not available). In the Decenber
24, 1998 suppl emrental action, we did not expressly

define the term “maxi mum desi gn heat input.”' The

10 1n the part 96 nmodel rule in the NOx SIP Call (63 FR
57356, 57514-38, COctober 27, 1998), and subsequently for
pur poses of the January 18, 2000 Section 126 final rule
(65 FR 2729 and 2731), we adopted the | ong-standing
definition of “nameplate capacity” as “the maxi num

el ectrical generating output (in MAe) that a generator
can sustain over a specified period of tine when not
restricted by seasonal or other deratings as neasured in
accordance with the United States Departnment of Energy
standards.” In the February 22, 2002 proposed rule, we
proposed to adopt the sane definition used in the January
18, 2000 Section 126 final rule. The termis defined in
this way in part 72 of the Acid Rain Program regul ations
(40 CFR 72.2).

1 1n the part 96 nodel rule in the NOx SIP Call (63 FR
57516) and subsequently for purposes of the January 18,
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termis analogous to the term "nanepl ate capacity”

in that it uses the manufacturer's specifications to

categorize the size of the equi pnment (the generator,
in the case of an EGU or the boiler or turbine or
conmbi ned-cycle system in the case of non-EGQ). ?

As stated previously, we defined the term“EGJ by
applying to all units, including cogeneration units, the
met hodol ogy in paragraphs (a)(i) and (a)(iii) above and
used the met hodol ogy in paragraphs (a)(ii) and (a)(iv)
above to define units as non-EGUs. W did not use, for

cogeneration units, the “one-third potential electrical

2000 Section 126 final rule (65 FR 2729), we defined
“maxi num desi gn heat input” as “the ability of a unit to
conbust a stated maxi mrum amount of fuel per hour (in
mBt u/ hr) on a steady state basis, as determ ned by the
physi cal design and physical characteristics of the
unit.” In the February 22, 2002 proposed rule, we
proposed to adopt the sane definition used in the January
18, 2000 Section 126 final rule.

2 For exanple, in establishing the State budgets for

| arge EGUs and | arge non-EGUs, we identified existing
units as being large or small based on nanmepl ate capacity
(for EGUs) or maxi num design heat input (for non-EGUs),
determ ned each unit’s baseline heat input (using 1995 or
1996) and, after calculating total heat input for |arge
EGUs and for |arge non-EGUs, grew the total anounts out
to 2007 using heat input growth rates to account for new
units and increased utilization. There was no provision
for nodi fying the budgets to renove a unit initially
qualifying as a large EGU or large non-EGU if the unit
changed its generating or heat input capacity.
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out put capacity/25 MM sales” criteria in the
cogeneration exclusion. It was the fact that we did not
apply these criteria to cogeneration units that
petitioners challenged in Mchigan. As discussed further
bel ow, we are adopting essentially these criteria in
today's final rule.

3. VWhat is the Rationale for the Final Rule’ s Treatnent
of Cogeneration Units?

a. Di stinction between units in the electric

generation business and units in the industrial sector.

Di sti ngui shi ng between units producing electricity for
sale and units producing electricity for internal use or
produci ng steamis a |l ong-standing approach in setting
emssion limts. In the NOx SIP Call, the Section 126
Rul e, and today’'s final rule, we continue to take this
gener al approach by setting different emssion limts for
units producing electricity for sale (EGUs) and units
t hat do not produce electricity for sale (non-EGUs).

We are retaining this general approach for several
reasons. First, this is a |ong-standi ng approach, and
few, if any, commenters in the NOx SIP Call and Section

126 rul emaki ngs supported abandoni ng the distinction
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between units in the electric generation business and
units in the industrial sector. Second, after organi zing
the units into these two categories, we found that there
was sonme difference in the average conpliance costs of
the two groups. See 65 FR 2677, January 18, 2000
(estimating average | arge EGU control costs as $1, 432 per
ton in 1990 dollars in 1997 and average | arge non- EGU
costs as $1,589 per ton). Third, this approach tends to
result in units that directly conpete in the electric
generati on business having to neet the sanme en ssion
limt, and that result seenms reasonabl e.

In the May 15, 2001 decision in the Section 126
case, the D.C. Circuit expressed concern that, under the
Section 126 Rule, a cogenerator that produces electricity
for sale may be treated as an EGU, a cogenerator that
produces electricity for internal use only may be treated
as a non-EGU, and thus two units that are “identical
physically” may be subject to different em ssion

reduction requirenents. Appal achian Power, 249 F.3d at

1062. We note that this issue is not unique to
cogeneration units and is inherent in any regul atory

program t hat distinguishes between units in the electric

54



generation business and units that are in the industrial
sector and sets different emssion [imts for the two
groups.® As previously discussed, we are continuing to
use the general approach of distinguishing between units
in the electric generation business and units in the

i ndustrial sector in the NOx SIP Call and Section 126
Rule. We recognize that this may result in units that
are physically identical being regulated differently
based on whether or not electricity -- particularly
electricity for sale -- is produced by the unit.

However, before abandoni ng the |ong-standing approach of
di stingui shing between units on this basis -- an action
that few, if any, commenters in the NOx SIP Call and
Section 126 rul emaki ngs have advocated -- we believe that
it is prudent to gain experience in operating the trading

program under the NOx SIP Call and Section 126 Rule. W

B |In fact, use of the “one-third potential electrical
out put capacity/ 25 MA¢ sal es” criteria for cogeneration
units distinguishes between EGU cogeneration units and
non- EGU cogeneration units based on the cogenerator’s
amount of electricity sales and raises the sane issue.
Under these criteria, two physically identical
cogeneration units could have different emssion limts
sinmply because one produces and sells the requisite
amount of electricity and the other produces nore
electricity for internal use and does not sell the
requi site anount.

55



note that we have al ready begun the process of treating
these units simlarly because EGUs and non-EGUs w | |
participate in one trading programand will trade the
sanme NOx al |l owances. After we have gai ned experience
with the NOx SIP Call and Section 126 tradi ng program we
intend to consider whether to treat as the same all |arge
boi | ers, whether they produce electricity or not.

b. Effect of electricity conpetition and electric

power restructuring on distinction between utilities and

non-utilities. As discussed in the February 22, 2002

proposed rule (see 67 FR 8405-06), the increasingly
conpetitive nature of the electric power industry and the
significant and increasing participation of non-utilities
(e.g., an independent power producer or an industrial
conpany) in conpetitive electricity markets support
simlar treatnent of utilities and non-utilities. In the
proposed rule, we stated that, with these changes in the
el ectric power industry and electricity markets, there is
no longer a factual basis for excluding cogeneration
units fromtreatnent as EGUs by using the “one-third
potential electrical output capacity/25 MM sal es”

criteri a.
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Many i ndustry commenters argued that EGU should be
defined to exclude a cogeneration unit neeting the “one-
third potential electrical output capacity/25 MAé sal es”
criteria. They raised several issues in support of their
argunment of not including small cogeneration units in the
definition of EGQU. First, commenters argued that the
classification of cogeneration units as EGUs reversed our
precedent in previous regul ations and contradicts
Congressional intent underlying the CAA. They al so
argued that new industrial cogeneration, and the
potential em ssions and energy efficiency benefits that
could result, would be discouraged. In addition,
comenters mai ntained that the costs of any NOx controls
for these units would be reflected in the market for the
products produced by the industrial conpany that uses
energy fromthe cogeneration unit and not in the
electricity market. Comenters maintained that a
manuf act uri ng conpany can engage in sales of electricity
wi t hout being in the business of selling electricity.
Soneti nmes such a conpany exports electricity to the |oca
utility, even though it remains a net inporter of

electricity over the long-term Furthernore, comenters
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argued that we justified our definition on deregul ation
and have failed to consider the halt on deregul ati on
efforts that California s electricity crisis spurred in
ot her States.

c. Differences between the design and operation of

cogeneration units and non-cogeneration units. In the

February 22, 2002 proposed rule, we stated that there
appear to be no physical, operational, or technol ogical

di fferences between cogeneration units producing
electricity for sale and non-cogeneration units producing
electricity for sale that would prevent cogeneration
units classified as EGUs from achi eving average NOx
reductions, and incurring average reduction costs,

simlar to those achi eved by non-cogeneration units. W
concluded in the proposed rule that there appear to be no
such differences that would justify using the “one-third
potential electrical output capacity/25 MM sal es”
criteria for classifying cogeneration units as EGUs or
non- EGUs, rather than the classification nmethodol ogy used
for all other units. W still believe that there are no
rel evant differences between the way cogeneration units

and non-cogeneration units are built and operated that
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af fect the general ability of cogeneration units to
control NOx. However, at this tinme, we do not believe we
have adequate record support conparing the NOx reduction
costs of all types of industrial cogeneration units to

t hose of other units that are treated as EGUs.

As discussed in the February 22, 2002 proposed rule,
cogeneration units under the NOx SIP Call or the Section
126 Rul e operate in two basic configurations.* The first
is a boiler followed by a steam turbine-generator. In
this configuration, steamis generated by a boiler. The
steamis first used to power a steam turbine-generator
while the remaining steamis used for an industri al
application or for heating and cooling. The boiler that

generates the steamused in this manner is designed and

14 These two configurations are for cogeneration units in
t oppi ng cycle cogeneration facilities, where energy is
used sequentially, first to produce electricity and then
to produce thermal energy for process use or heating and
cooling. In bottom ng cycle cogeneration facilities,
energy is used sequentially first to produce thermal
energy and then to produce electricity. (See
Cogeneration Applications Considerations, R W Fisk and
R. L. VanHousen, GE Power Systens, 1996, Docket No. OAR-
2001- 0008, Item No. Xl I1-L-04 at 1-2.) The cogeneration
units subject to the NOx SIP Call and the Section 126
Rul e are boilers, turbines, or conbined cycle systens and
so are likely to operate in topping cycle cogeneration
facilities.
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operated in essentially the sane way as a boiler that
generates steam used only to power a steam turbine-
generator. Therefore, any controls that could be used on
a boiler used to produce only electricity could also be
used on a boiler used for cogeneration. |[In each case,
the boiler emts the same ampunt of NOX.

The second typical configuration for a cogeneration
unit is a gas-fired conbined cycle system Conbi ned
cycle system plant refers to a system conposed of a gas
turbi ne, heat recovery steam generator, and a steam
turbi ne. Conbined cycle units that cogenerate are
desi gned and operated in essentially the sanme way as
conbi ned cycle units that generate only electricity. The
waste heat fromthe gas turbine serves as the heat input
(possi bly suppl emented by a duct burner) to the heat
recovery steam generator that is used to power the steam
turbine. Both the gas turbine and the steam turbine are
connected to generators to produce electricity. The gas
turbi ne generator and the heat recovery steam generator
portions can be adapted to supply process steam as wel |l
as electricity. These units typically emt at NOx | evels

wel | below 0.15 | bs/ mMmBtu even wi thout the use of post-
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conbustion controls. Furthernore, selective catalytic
reduction (SCR) has been used extensively on conbi ned
cycle units that are used for cogeneration and those used
for generation of electricity only and results in NOx

em ssions at |levels well below 0.15 | b/mBtu. (See GE

Conbi ned-Cycl e Product Line and Performnce, GE Power

Systens, October 2000, Docket No. OAR-2001-0008, Item No
XIl-L-04 at 10-11.)

Bot h cogeneration configurations identified above
are used at utility and non-utility facilities that
produce electricity for sale. The steam generated at
these facilities is divided between powering a steam
turbine and serving process uses or heating and cooli ng.
The cogeneration units with the same configuration at
these facilities are alnost identical in design, except
that a non-utility facility may use nore of the steamfor
process uses or heating and cooling and | ess for
el ectricity generation.

Further, in conparison to a non-cogeneration system
t hat generates electricity for sale, either type of
cogeneration system | ooks essentially the sane as such a

non- cogenerati on system except for the addition of valves
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and piping to send the steam for process use or heating
and cooling. In both the cogeneration and non-
cogeneration systens that generate electricity for sale,
all the flue gas (containing the NOx em ssions) exiting

t he conmbustion process can be directed through the

pol lution control devices and then through a stack.
Because the cogeneration and non-cogeneration systenms are
of essentially the sane design and the flue gas exits the
systenms in the same manner, the control of NOx em ssions
can be achieved in the same manner. Any post-conbustion
pol lution control device used for NOx control in either
systemis located in the sanme place and operated in the
same manner.'> As discussed in the February 22, 2002

proposed rule and the techni cal support docunent, !® post-

5 For exanpl es and di scussi on of how post-conbustion
controls apply to cogeneration units, see Docket No. OAR-
2001- 0008 (Legacy Docket No. A-96-56), Item Nos. XII-L-
02; XIl1-L-03; and Xl I-L-05 at 10-11 and 13 (Figure 15).
In fact, this is also true for boilers that do not serve
any generator. Boilers with or without a generator and
with or without the capability to cogenerate are of
essentially the sane design, and the flue gas exits the
systens in the same manner. Any post-conbustion

pol lution control device used for NOx control in either
systemis |ocated in the sane place and operated in the
same manner

6 “Lack of Rel evant Physical or Technol ogical Differences
Bet ween Cogeneration Units and Uility Electricity
CGenerating Units,” Septenber 25, 2000, Docket No. OAR-

62



conmbusti on NOx control technologies, i.e., selective non-

catalytic reduction (SNCR) and SCR, are avail able for use

on both non-cogeneration and cogeneration units producing
electricity for sale. The technical support docunent and

t he ot her docunents cited in the proposed rul e support

the follow ng concl usions:

(1) Selective non-catalytic reduction is a fully
commerci al technol ogy that uses reagent injected
into the boiler above the conbustion zone to reduce
NOx to elenental nitrogen and water. Because the
NOx reduction takes place above the conbustion zone,
boil er type has an insignificant inpact on the
ability to use SNCR. Selective non-catalytic
reduction has been denonstrated on a w de range of
boi l er types and sizes (including cogeneration
units) and on a wi de range of fuels (including bio-
mass, wood, or conbinations of fuels such as bark,
paper sludge, and fiber waste). Selective non-
catalytic reduction has been used at a w de range of
tenperatures (e.g., from 1250 degrees F to 2600

degrees F) and has been designed to handle a w de

2001- 0008, Item No. XlII-K-47.
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range of load variation (e.g., 33 percent to 100

percent of a unit’s maxi mum conti nuous rating).

(2) Selective catalytic reduction is a fully commerci al

technol ogy that uses both ammonia injected after the

flue gases exit the boiler or the conbustion turbine

and catalyst in a reactor to reduce NOx to el enental

nitrogen and water. Because the NOx reduction takes

pl ace in a reactor outside the conbustion and heat

transfer zones, boiler type has an insignificant

i npact on the ability to use SCR. The SCR has been

denonstrated on a wi de range of boiler types and
sizes and on conbi ned cycle systens. The SCR has

been used at a wi de range of tenperatures (e.g.,

degrees F to 1100 degrees F) and has been designed

to handl e a wi de range of | oad variation.

In the February 22, 2002 proposed rul emaki ng, we

requested comment on, and specific informtion supporting

or contradicting, our conclusions that there are no
rel evant physical, operational, or technol ogical
differences and no significant difference in average
control retrofit cost for cogeneration versus non-

cogeneration units producing electricity for sale. 1In
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response to the proposed rule, commenters raised concerns
that it is technically and economcally more difficult to
control NOx in industrial cogeneration units than in non-
utility units because they are smaller sized than utility
boilers, fire multiple fuels and often co-fire two or
nore fuels, operate in a |oad-follow ng node, have | ower
annual operating |oad or capacity factor, and have boiler
tenperature profiles and other factors that affect

pol lution control devices. A few comenters supplied
data or indicated the cost of control for certain units.
One commenter stated that reasonably avail able control
technol ogy (RACT) analysis for an unidentified, 350
mllion British thermal units(mmBtus)/hr coal-fired
stoker boiler indicated that the only technically

feasi ble NOx control identified by boiler and NOx control
experts was conversion to fluidized bed conbustion at a
cost of over $11,000/ton based on year-round operation
and over $26,000/ton considering only the ozone season.
Anot her comrenter cited EPA's “Alternative Control

Techni ques Docunent: NOx Em ssions from

| ndustrial/Comrercial/lnstitutional Boilers” (March

1994) (1994 ACT), indicating cost effectiveness of SCR for
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a 400 mmBt u/ hr pul veri zed coal boiler of $3,400-

$4, 200/ ton and cost effectiveness of SNCR for a 470 mBtu
pul veri zed coal boiler (with |ow NOx burners and a 50
percent |oad factor) of nore than $1,800/ton. An

addi tional commenter indicated costs in excess of $2,500
per seasonal ton at the Tobaccoville facility (in 1990
dol l ars).

In light of the limted control cost data provided
by commenters, we conclude that at this tine we |ack
sufficient cost data to show whether there is a
significant difference in the average cost of controlling
NOx em ssions from cogeneration units, as conpared to
non- cogeneration units. The 1994 ACT costs cited by one
comrenter are not relevant because the boilers invol ved
were not cogeneration units. In addition, the cited
costs were early estimtes by the Agency on the cost of
SCR and SNCR and have been superceded by |ater data and
docunments. Further, the commenters’ indicated that costs
at the coal-fired stoker and at the Tobaccoville facility
do not necessarily support the claimthat average costs
of controlling NOx at cogeneration units are higher than
such costs at non-cogeneration units. Due to econonies
of scale, smaller units, |ike sonme industrial
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cogeneration units and smaller utility units, may have
costs that are higher than the average costs. W

acknowl edge that the actual cost inpacts will vary from
unit to unit, with the costs being |ower for sonme and

hi gher for others. |In our analysis, we presented average
costs of control and understood that some units may have
hi gher costs than the average. W note that units may
participate in a trading programthat allows for the
buyi ng of allowances for units that have nore difficulty
controlling NOx em ssions.

Furthernore, we note that we have cost information
on one other cogeneration unit. In our cost analysis of
EGUs, we used an average capital cost of $69.70 to $71.80
per kilowatt for SCR on a 200 MM coal -fired EGU. See
“Anal yzing Electric Power Generation Under the CAAA "

U S. EPA, March 1998, Docket No. OAR-2001-0008, I|tem No.
V-C-03 at A5-7 (Table A5-5). The record shows a capital
cost of $58 per kilowatt for SCR on a new coal -fired
cogeneration unit. See “Status Report on NOx Contr ol
Technol ogi es and Cost Effectiveness for Utility Boilers,”
Nort heast States for Coordinated Air Use Managenent and

M d- Atl anti c Regi onal Air Managenent Associ ation, June
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1998, Docket No. OAR-2001-0008, Item No. VI-B-05 at 151-
53. We mmintain that this cost is reasonably consi stent
with the average cost that we determ ned for all EGUs.?'’
However, as comrenters noted, industrial cogeneration
units cover a wide range of firing types and fire a w de
range of fuels. Since the cogeneration unit used as part
of the basis for the control costs for EGUs was a nmedi um
size, pulverized coal plant very simlar to many coal -
fired utility boilers, it is not necessarily
representative of other types of boilers used for

i ndustrial cogeneration units such as stoker boilers
firing a conmbination of fuels. Since we have limted
control cost data for such other types of industrial
cogeneration units, we believe that we do not have a
sufficient record at this time to show whether there is a
significant difference in the average cost of controlling
NOx em ssions fromthese units.

4. VWhat Revisions Are Being Made to the Definition of EQU

7 W& al so note that the dollar per ton cost for this
installation is $2,800 to $3,000 per ton of NOx renpved.
This is higher than the average cost for EGUs because the
unit started at a low NOx rate (0.16 | b/ mBtu) and
controls down to 0.07-0.08 I b/mBtu, not because the unit
is a cogenerator. |If the unit only generated electricity
and had the sanme starting NOx rate, the cost would be the
samne.
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in the NOx SIP Call and the Section 126 Rul e?

In today’s final rule, we are addressing three
aspects of the EGU definition. First, for purposes of
the NOx SIP Call and the Section 126 Rule and in a change
fromthe February 22, 2002 proposed rule (see 67 FR 8401-
8410), we are finalizing an EGU definition that applies
to cogeneration units the “one-third potential electrical
out put/25 MAé sales” criteria in classifying the units as
EGUs or non-EGUs. For all other units, we are continuing
to apply the basic approach used in the NOx SIP Cal
Rul e, described in the Decenber 24, 1998 suppl enent al
action (63 FR 71233), and the approach in the Section 126
Rul e for such classification. Second, we are finalizing
sonme m nor changes to the categorization (based on dates
of commencenent of operation) of units under the NOx SIP
Call definition of EGQU (set forth in section Il.A 2
above) for purposes of applying the firmcontract
criterion used to classify units as EGUs. VWhile the NOx
SIP Call categorizes units as those commenci ng operation
before January 1, 1996 and those commenci ng operation on
or after January 1, 1996, today’ s final rule categorizes
units as those commenci ng operation before January 1,
1997, those commenci ng operation in 1997 or 1998, and
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t hose commenci ng operation on or after January 1, 1999.
These new cat egories based on comencenent of unit
operation are the sane as the categories adopted in the
January 18, 2000 Section 126 final rule, under which
units commenci ng operation before 1999 and generating
electricity for sale, but not for sale under a firm
contract to the grid (i.e., not under a guaranteed
commtnment to provide the electricity), were classified
as non-EGUs and units commenci ng operation in 1999 or
thereafter and generating any electricity for sale were
generally classified as EGUs. Today’'s final rule uses
this same approach to classify units as EGUs or non- EGUs,
except for the application to cogeneration units of the
“one-third potential electrical output/25 MM sal es”
criteria. Third, we are also finalizing sone m nor
changes to the term nol ogy, and m nor corrections of
awkward or inconsistent wording and grammatical errors in
the applicability provisions. For exanple, we are
adopting the term “potential electrical output capacity”
and the definitions of the terms “electricity for sale
under firmcontract to the electric grid,” “potenti al

el ectrical output capacity,” “naneplate capacity,” and
“maxi num desi gn heat input” used in the January 18, 2000
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Section 126 Rul e.

a. Application of the “one-third potenti al

el ectrical output/25MMe sales” criteria, in lieu of the

firmcontract criterion, to cogeneration units. As

explained in the NOx SIP Call Rule, described in the
Decenmber 24, 1998 suppl enental action (63 FR 71233), and
the Section 126 Rule, we adopted the approach of using
the firmcontract criterion for units (non-cogeneration
and cogeneration units) that commenced operation before
1999. We stated that the criterion provides a reasonable
transitional neans of making the EGU non- EGU
classification since, for units conmmenci ng operation in
1999 or thereafter, a unit that generates any electricity
for sale is classified as an EGU. W explained that the
firmcontract criterion provides a reasonable way of

i dentifying which cogeneration units have been
significantly enough involved in the business of
generating electricity for sale that their owners have
provi ded guaranteed comm tnents to provide electricity
fromthe units to one or nore custoners. W also stated
that the historical information necessary to apply the
firmcontract criterion to cogeneration units (and ot her
units) is already available to us. Capacity involved in
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sales of electricity "under firmcontract to the
electricity grid" has been generally included on EIA form
860A (called EIA form 860 before 1998) or reported to EIA
as capacity projected for sumer or w nter peak periods
on EIA form411 (Item 2.1 or 2.2, line 10). The

hi storical information fromthese fornms is publicly
avai | abl e.

Nevertheless, in today’'s final rule, we are adopting
the “one-third potential electrical output/25M\é sal es”
criteria for classifying cogeneration units as EGUs or
non- EGUs. The reasons for this approach are discussed
below in I1.A 4. Regardless of when a cogeneration unit
commenced or comences operation, a cogeneration unit
supplying nore than one-third of its potential electrical
out put and nore than 25 MAe to a utility power
di stribution systemfor sale during any year in the
rel evant period is classified as an EGU, and a
cogeneration unit that does not neet these criteriais
classified as a non-EGU. As stated above, criteria are
used in order to determ ne whether a cogeneration unit is
exenpt fromthe Acid Rain Program under section
402(17)(C) of the CAA, as inplenented under 872.4(b)(4)
of the Acid Rain regulations. See 40 CFR 72.4(b)(4); and
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58 FR 15634, 15636-38 (1993). Consequently, in

i mpl emrenting the use of the “one-third” potenti al

el ectrical output/25 MAé sales” criteria for classifying
cogeneration units in the NOx SIP Call and in the Section
126 Rule, today’s final rule references 872.4(b)(4).

Thus, in general, a cogeneration unit that neets the
criteria for an unaffected unit in the Acid Rain Program
under 872.4(b)(4) for the relevant time period is defined
as a non-EGU, while a cogeneration unit that fails to
nmeet the criteria for such exenption for the rel evant
time period is defined as an EGU. Moreover, for
cogeneration units comrenci ng operation before January 1,
1997, the relevant period is 1995-1996; for cogeneration
units comenci ng operation during 1997-1998 the rel evant
period is 1997-1998; and for units comenci ng operation
on or after January 1, 1999, the relevant period is 1999
and thereafter. These sane periods or categories are
used in classifying non-cogeneration units as EGUs or non
EGUs. We are adopting the categories so that a

consi stent set of categories applies to all units (either
cogenerati on or non-cogeneration units), which wl|l

sinmplify and facilitate the categorization of units by
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EPA, States, and others.!'® As discussed below, we are
continuing to apply the firmcontract criterion (for
units commenci ng operation before 1999) or the
electricity sales criterion (for units conmencing
operation in or after 1999) for classifying non-
cogeneration units as EGUs or non-EGUs.

b. Application of the firmcontract criterion to

non- cogeneration units. As noted above, in the NOx SIP

Call Rule [as described in the Decenber 24, 1998
suppl enmental action (63 FR 71233)] and the Section 126

Rul e, we adopted the approach of using the firmcontract

18 While we wish to be as consistent as possible in the
definitions used in the NOx SIP Call and the definitions
used in the Section 126 Rule, there is an inportant
difference in the reason for categorizing units in the
two rulemakings. In the NOx SIP Call, the definitions
are used to set the State budgets and therefore need to
focus on 1995 and 1996, the base years used for

devel opi ng budgets. State-specific gromth rates were
used to take into account units conmenci ng operation
after the base years. The NOx SIP Call model rule (in
part 96) did not use these definitions in the
applicability and all owance all ocati on provisions, and
St ates adopted their own applicability and all owance
all ocation provisions in their SIPs. Thus, the portion
of the definitions that affects the NOx SIP Call is the
portion pertaining to units in operation before January
1, 1997. In the Section 126 Rule, the definitions are
used for purposes of determ ning applicability and

al l ocating all owances. Thus, in the Section 126 Rul e,
the definitions must address units conmmenci ng operation
after 1996, as well as those operating in 1995 and 1996.
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criterion for non-cogeneration units (as well as for
cogeneration units) that comrenced operation before 1999.
In the February 22, 2002 proposed rule, we did not
reconsi der that general approach for non-cogeneration
units, but only for cogeneration units. However, we did
propose m nor changes in the categorization of non-
cogeneration units based on their date of commencenent of
operation. We proposed to adopt commencenent of
operation before 1999 or on or after January 1, 1999 as
the dividing line between units to which the firm
contract criterion are applied and those to which the
electricity sales criterion are applied. Further, for
application of the firmcontract criterion, we proposed
to distinguish between units conmenci ng operation before
1997 and those commenci ng operation in 1997 or 1998.
Sone commenters on the proposed rule argued for the
keeping of the “firmcontract” |anguage for units
comrenci ng operation in 1999 or later, especially if we
woul d continue with our proposed definition of EGUs with
regard to cogeneration units.

In today’s final rule, we are finalizing, for non-
cogeneration units, the categorization of units under the
NOx SIP Call as those units comenci ng operation before
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January 1, 1997, those commenci ng operation in 1997 or
1998, and those comrenci ng operation on or after January
1, 1999.

The firmcontract criterion is not applied to non-
cogeneration units comenci ng operation on or after
January 1, 1999. The classification of units conmencing
operation on or after January 1, 1999 will be based on
whet her the unit produces any electricity for sale. 1In
general, any non-cogeneration unit that produces
electricity for sale will be an EGU, except that the non-
EGU classification will apply to a unit serving a
generator that has a nanmeplate capacity equal to or |ess
than 25 MAé, fromwhich any electricity is sold, and that
has the potential (determ ned based on nanepl ate
capacity) to use 50 percent or |ess of the potential
el ectrical output capacity of the unit.

As discussed in the February 22, 2002 proposed rul e,
for several reasons, we are establishing January 1, 1999
as the cutoff date for applying EGU and non- EGU
definitions based on electricity sales under firm
contract to the grid and the start date for applying EGU
and non-EGU definitions based on electricity sales.
First, information is available to us on electricity
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sal es on a cal endar year basis only. Consequently, the
classification of units based on whether the generators
that they serve are involved in firmcontract electricity
sal es nust be namde on a cal endar year basis, and any
cutoff nmust start on January 1. Second, use of the
January 1, 1999 cutoff date for the NOx SIP Call is
consistent with the use of that same cutoff date in the
Section 126 Rule. Third, the January 1, 1999 cutoff date
wll Ilimt the ability of owners or operators of new
units that m ght otherwi se qualify as |large non-EGUs from
obtaining small EQGU classification for the units and

t hereby avoiding all em ssion reduction requirenents.

For exanple, since the cutoff date and the rel evant
period for determ ning electricity sales are past, the
owner of a large new unit that would otherw se not serve
a generator will not be able to obtain small EGU
classification sinply by adding a very small generator
(e.g., 1 M) to the unit and selling a small anount of
electricity under firmcontract to the grid.

c. Application of Section 126 terns and definitions

and correction of awkward or inconsistent wordi ng and

grammatical errors. W also are finalizing for use in

the NOx SIP Call the sanme term “potential electrical
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out put capacity,” and the sane definitions of the terns
“electricity for sale under firmcontract to the electric

grid,” “potential electrical output capacity,” “nanmeplate
capacity,” and “maxi mum desi gn heat input,” adopted in

t he January 18, 2000 Section 126 final rule and used in
the EGQU definition in the regulations (i.e., part 97)

i npl enenting the Section 126 program The basis for
these ternms and definitions is set forth above.

I n addition, we are correcting sonme awkward or
i nconsi stent wordi ng and granmatical errors w thout
maki ng any substantive change in the EGU and non- EGU
definitions. For exanple, instead of referring to units
commenci ng operation “on or after January 1, 1997 and
before January 1, 1999" as in the February 22, 2002
proposed rule, the final regulations refer to units
conmenci ng operation “in 1997 or 1998."

By further exanple, with regard to units classified
as EGQUs, the proposed rule refers to a unit conmmenci ng
operation before January 1, 1997 or in 1997 or 1998 that
“had” a nanepl ate capacity greater than 25 MAé and refers
to a unit commenci ng operation on or after January 1,
1999 “with” the requisite nanmeplate capacity. Wth
regard to units classified as non-EGUs, the proposed rule
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refers to a unit commenci ng operation before January 1,
1997 or in 1997 or 1998 that “has” a maxi mum desi gn heat
i nput greater than 250 nmmBtu/ hr and refers to a unit
conmenci ng operation on or after January 1, 1999 “with”
t he requisite maxi mum design heat input. This
i nconsi stent wordi ng concerning nanepl ate capacity and
maxi mum desi gn heat input, where sonetines the past
tense, sonetines the present tense, and sonetines no
tense are used for units that had al ready comenced
commercial operation in the past, is confusing. The
final regulations consistently reference nanepl ate
capacity and maxi nrum desi gn heat w thout using past or
present tense. The regulations refer to generators
“With” the requisite nameplate capacity and units “w th”
t he requisite maxi mum desi gn heat input.

By further exanple, the proposed rule refers to EGUs
t hat “commenced operation” before January 1, 1997 or in
1997 or 1998 serving a generator that “produced
electricity for sale” and to EGUs that “commence
operation” on or after January 1, 1999 that serve a
generator that “produces electricity for sale.” The
proposed rule also refers to non-EGUs that “comenced
operation” before January 1, 1997 or in 1997 or 1998 that
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“did not serve” a generator “producing electricity for
sale” and to non-EGUs that “commence operation” on or
after January 1, 1999 that “at no tinme serves” or “at any
time serves” a generator “producing electricity for
sale.” This inconsistent wording and use of past and
present tenses is also confusing. For exanple, sone
units in the category of 1999 or |ater commencenent of
operation have already comenced operation while others
wi ||l comence operation in the future. Yet, the present
tense is used in reference to all such units. The final
regul ati ons consistently reference commencenent of
operation and production of electricity w thout using
past or present tense.

d. Fi nal EGU and non-EGU definitions. For the reasons

di scussed above, we are adopting the foll ow ng
definitions of EGU and non-EGQGU for the NOx SIP Call and

t he proposed definitions discussed above (in footnotes 9,
10, 11, and 12) for the terns “electricity for sale under
firmcontract to the electric grid,” “potenti al

el ectrical output capacity,” “naneplate capacity,” and
“maxi num desi gn heat input” used in the EGU and non- EGU
definitions. (The EGU and non-EGU definitions, and
definitions for related terns, adopted today for the
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Section 126 Rule are set forth belowin the revised rule

| anguage acconpanying this preanble.)

(a) The following units are classified as EGUs:

(1)

(2)

For non-cogeneration units--

(A) For units conmmenci ng operation before
January 1, 1997, a unit serving during 1995
or 1966 a generator producing electricity
for sale under a firmcontract to the
electric grid.

(B) For units commencing operation in 1997
or 1998, a unit, serving during 1997 or
1998 a generator producing electricity for
sale under a firmcontract to the electric
grid.

(G For units comenci ng operation on or
after January 1, 1999, a unit serving at
any time a generator producing electricity
for sale.

For cogeneration units--

(A) For units commenci ng operation before
January 1, 1997, a unit that fails to

qualify as an unaffected unit under 40 CFR
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72.6(b)(4) for 1995 or 1996 under the Acid
Rai n Program

(B) For units conmmencing operation in 1997
or 1998, a unit that fails to qualify as an
unaf fected unit under 40 CFR 72.6(b)(4) for
1997 or 1998 under the Acid Rain Program
(C) For units conmenci ng operation on or
after January 1, 1999, a unit that fails to
qualify as an unaffected unit under 40 CFR
72.6(b)(4) for any year under the Acid Rain

Program

(b) The following units are classified as non- EGUs:

(1)

For non-cogeneration units--

(A) For units conmmencing operation before
January 1, 1997, a unit not serving during
1995 or 1996 a generator producing
electricity for sale under a firm contract
to the electric grid.

(B) For units commencing operation in 1997
or 1998, a unit not serving during 1997 or
1998 a generator producing electricity for

sale under a firmcontract to the electric
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(2)

grid.
(C) For units commenci ng operation on or
after January 1, 1999, a unit:
(i) At no tinme serving a generator
produci ng electricity for sale; or
(ii) At any tinme serving a generator
with a nanepl ate capacity of 25 MAé or
| ess producing electricity for sale,
and with the potential to use no nore
than 50 percent of the potenti al
el ectrical output capacity of the
unit.
For cogeneration units--
(A) For units conmmencing operation before
January 1, 1997, a unit that qualifies as
an unaffected unit under 40 CFR 72.6(b) (4)
for 1995 and 1996 under the Acid Rain
Program
(B) For units conmmencing operation in 1997
or 1998, a unit that qualifies as an
unaf fected unit under 40 CFR 72.6(b)(4) for
1997 and 1998 under the Acid Rain Program
(C) For units commencing on or after
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January 1, 1999, a unit that qualifies as
an unaffected unit under 40 CFR 72.6(b) (4)
for each year under the Acid Rain Program
(c) Units classified as EGUs or non-EGUs under
paragraphs (a) and (b) are classified as | arge or
smal | as foll ows:
(1) A unit under paragraph (a) serving a
generator with a nanepl ate capacity greater than
25 MA¢ is a |arge EGU
(2) A unit under paragraph (a) serving a
generator with a naneplate capacity equal to or
| ess than 25 MA¢ is a small EGU.
(3) A unit under paragraph (b) with a maxi mum
desi gn heat input greater than 250 mmBtu/ hour is
a |l arge non- EGU.
(4) A unit under paragraph (b) with a maxi num
desi gn heat input equal to or |less than 250
mBt u/ hour is a small non- EGU.
5. What is the Effect on Cogeneration Unit
Cl assification of Applying “One-Third Potenti al
El ectrical Qutput Capacity/25 M\ Sales” Criteria, Rather

Than the Same Met hodol ogy as Used for Other Units?
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The petitioner in Mchigan who successfully
chal l enged the | ack of application of the “one-third
potential electrical output capacity/25 MAé sal es”
criteria to cogeneration units clainmed that the failure
to apply such criteria would result in “sweeping
previ ously unaffected non-EGUs into the EGU category.”
Brief of Petitioner CIBO at 4 (submtted in Mchigan).
The petitioner further suggested that, w thout the
application of these criteria, “any sale of electricity
will make a non-EGU a nore stringently regul ated EGU.”
Reply Brief of Petitioner CIBO at 1 (submtted in
M chi gan) .

As di scussed above, |arge EGUs and | arge non- EGUs
are included in the determ nation of the ampbunt of a
State’s significant contribution to nonattainnent in
another State. No reductions by small EGUs or small non-
EGUs are included in that determ nation.

Neither the petitioner nor any party that commented
in the NOx SIP Call or the Section 126 rul emaki ngs
identified any specific, existing cogeneration units
that, without the application of the “one-third potential
el ectrical output capacity/25 MM sales” criteria, would
be classified as large EGUs but that, with the
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application of such criteria, would be classified as
either large or small non-EGUs. |In fact, one commenter
supporting the “one-third potential electrical output
capacity/ 25 MA¢” sales criteria stated that applying the
criteria to the NOx SIP Call “would not alter the
Agency’ s baseline em ssions inventory, since cogeneration
units were, for the nost part, classified correctly as
non- EGUs in EPA's current data base.” See Responses to
t he 2007 Basel i ne Sub-Inventory Information and
Significant Conments for the Final NOx SIP Call (63 FR
57356, October 27, 1998), May 1999 at 9. In our proposed
rule in response to the Court’s decision, we again asked
commenters to identify any specific, existing
cogeneration units that, w thout the application of the
“one-third potential electrical output capacity/25 M\
sales” criteria, would be classified as | arge EGUs but
that, with the application of such criteria, would be
classified as either large or small non-EGUs. One
commenter stated that up to 16 cogeneration units in the
paper and pulp industry units would be affected by the
change in EGU definition. However, the comenter not
only failed to provide the nanmes of any specific units
but also stated that it |acked sufficient information to

86



determ ne whet her any of the units were selling
electricity under firmcontract to the grid. 1In short,
the commenter did not really know whether the 16 units
woul d actually be treated as EGUs if the “one-third
potential electrical output capacity/25 MAé sal es”
criteria were not applied.

For today’s final rule, in light of the |lack of such
specific information in the comments, we were unable to
identify any small cogeneration units whose
classification as EGUs or non-EGUs will change in |ight
of the changes in the EGU and non- EGU definitions adopted
in the final rule. The only exception nmay be for units
at the Tobaccoville facility, which are addressed above.
However, for the reasons di scussed above, we w ||
consider reclassification of these units during the SIP
revision approval process. Further, it is conceivable
that there are other small cogeneration units that need
to be reclassified fromEGUs to non- EGUs and that,

t herefore, further adjustnments to the budgets of
particul ar States may be necessary. We will also nake
such further adjustnents during the SIP approval process
when we receive the information necessary to support such
reclassifications of small cogeneration units. Because

87



we anticipate that few, if any, units currently treated
in the budgets as EGQUs qualify as small cogeneration
units, we expect few, if any, revisions to the budgets
resulting fromtoday's final rule, and if any revisions
do result, we anticipate that they will be very small and
wi Il not affect nobst States.

In order to facilitate the SIP approval process, we
request participants in the process of devel oping SIP
revisions in response to today’s final rule to identify
by name, location, and plant and point identification any
cogeneration unit that they believe should be classified
as a large or small non-EGU under the nethodol ogy in
today’s final rule and that woul d have been cl assified
differently as a large or small EGU under the nethodol ogy
in the proposed rule. W also request identification by
name, |ocation, and plant and point identification of any
cogeneration unit that should be classified as a | arge or
smal | EGU under today’s final rule nethodol ogy and that
woul d have been classified as a |arge or small non- EGU
under the proposed nethodology. In addition, we request
i nformati on supporting any claimed EGU, non-EGU, | arge,
or small classification of each identified unit.

Persons that identify units as cogeneration units or
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smal | cogeneration units (under the “one-third potenti al
el ectrical output capacity/25 MM sales” criteria) should
submt the following information to confirmtheir
identification:

(1) A description of the facility to denonstrate
that the facility neets the definition of a “cogeneration
unit” under 40 CFR 72. 2.

(2) Data describing the annual electricity sales
fromthe unit for every year fromthe unit’s commencenent
of operation through the present. To provide this
i nformati on, persons should submt the sane form as they
used to report the information to the EIA, or if they
have not reported the information to EIA provide the
sane information on annual electricity sales as was or
woul d have been required to be reported to ElA

(3) Information stating and supporting the val ue of

the unit’s maxi num desi gn heat i nput.
B. What Are the Control Levels and Budget Cal cul ati ons
for Stationary Reciprocating Internal Conmbustion Engi nes
(1 C Engi nes) ?

In the February 22, 2002 action, we proposed that

hi ghly cost-effective controls are avail able for
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stationary | C engines. W proposed to assign a 90
percent em ssions decrease on average for |arge natural
gas-fired rich-burn, diesel, and dual fuel 1C engines.
For large natural gas-fired |ean-burn IC engi nes, we
proposed to assign a percent reduction fromw thin the
range of 82 to 91 percent. Based on avail able data
regardi ng denonstrated costs, effectiveness,
availability, and feasibility of | ow em ssion conmbustion
(LEC) technol ogy, and consideration of comments received
in response to the proposal, we stated that we woul d
determ ne a percent reduction number to use in
cal culating this portion of the NOx SIP Call budget
decr ease.

Today, we are recalculating the budgets to reflect a
control |evel of 82 percent for the natural gas-fired
| ean-burn 1 C engines. Because the vast mpjority of |arge
natural gas-fired IC engines are | ean burn, we are
applying the 82 percent reduction to all |arge natural
gas-fired I C engines for the purpose of setting this
portion of the budget. For the other IC engine
subcat egori es (diesel and dual fuel) we are using 90

percent control, as proposed.
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1. Det erm nati on of Highly Cost-Effective Reductions

and Budgets.

As described in the NOx SIP Call final rule, after
determ ning the degree to which NOx em ssions, as a whol e
fromthe particular upwind States, contribute to downw nd
nonattai nment or mai ntenance problens, we determ ned
whet her any anounts of the NOx em ssions may be
elimnated through controls that, on a cost-per-ton
basis, may be considered to be highly cost effective. By
exam ning the cost effectiveness of NOx controls, we
determ ned that an average of approxi mately $2,000 per
ton removed is highly cost effective. W first projected
the total amount of NOx em ssions that sources in each
covered State would emt, accounting for their projected
growt h and nmeasures required under the CAA, in 2007. W
then projected the total anmpbunt of NOx em ssions that
each of those States would emt in 2007 if each State
applied the highly-cost effective nmeasures (the State’s
budget). The difference between the 2007 base inventory
and the budget for each State is that State’s
“significant contribution” to downw nd nonattai nnment.

For a nore detail ed di scussion of the determ nation of
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cost-effective reductions and budgets, see the October
27, 1998 NOx SIP Call (63 FR 57399-57403 and 57405,
respectively).

2. What Are the Key Comments We Received Regarding IC
Engi nes?

The follow ng describes key comments regarding IC
engi nes and provi des our responses. Additional coments
and responses are contained in the Response to Comments
(RTC) docunent associated with this rul emaking. Related
information is also contained in the Technical Support
Docunent (TSD) (revised version) associated with this
rul emaki ng.

a. Level of NOx control.

(1) NOx uncontrolled em ssion rate.
Comment: Several commenters suggested that we should
rely on the July 2000 AP-42 em ssion factor docunents
(Docket No. OAR-2001-0008, Item Nos. Xl 1-D-09 and XII-D-
10) for the average uncontrolled em ssion rates [11.7
g/ bhp-hr (granms per brake horsepower-hour) for 2-stroke
engi nes and 15.1 g/ bhp-hr for 4-stroke engines]. The

commenters object to our use of a higher value (16.8
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g/ bhp-hr) as the uncontrolled level.?® The conmenters

state that the July 2000 AP-42 factors are best because:
. t hey are based on actual engine em ssion tests;
. the engines tested are simlar to “large” NOx

SIP call engines;

. they are not based on horsepower categories;
. they tested both 2- and 4-stroke engines; and
. t hey have docunented quality control.

Response: We reviewed the data used to update AP-42. In
order to focus on the |l arge engi nes addressed in the NOx
SIP Call, as suggested by commenters, we exam ned test
data fromthose engi nes greater than 2,000 horsepower
(hp) operating at greater than 90 percent |oad. The

| arge engines in this data base cover only 2 engine
model s and 8 tests; both nodels are 4-stroke engines.
According to comments fromthe Interstate Natural Gas
Associ ation of Anerica (|1 NGAA), about 85 percent of the

| arge engines in the NOx SIP Call area are 2-stroke.

Furthernmore, as described in the July 2000 AP-42

19 Note: Use of a higher uncontrolled value would result
in a higher overall percentage control value. For
exanpl e, assum ng a control |evel of 3.0 g/bhp-hr the
percent age control value would be 82 percent using 16.8
g/ bhp-hr as the uncontrolled | evel and 75 percent using
12.0 as the uncontrolled Ievel.
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docunment, the data presented do not differentiate between
uncontroll ed | ean-burn engi nes and engi nes that may be

t urbocharged. ?®° Thus, the average “uncontroll ed”

em ssions reported may include some engines with | ower
NOx em ssions due to the turbocharging. W conclude that
this data base is hel pful but too limted to stand by
itself considering the | arge anmount of data avail able
fromother sources. |Instead, the AP-42 data nust be
reviewed along with other data as descri bed bel ow.
Coment: Commenters state that our 16.8 g/ bhp-hr average
is derived from*“nostly” new engine nodels in 1991, not
the entire, current popul ation of existing engines.
According to commenters, the 1994 ACT docunent nunbers
are not representative of older NOx SIP Call type

engi nes, the details of the data are unavail able, and the
16. 8 val ue cannot be replicated. The comenters indicate
t hat our wei ghted average approach does not correspond to
engi ne nodels in the NOx SIP Call population, that the
NOx 1994 ACT reflects 1991 manufacturer’s letters for

new, 4-stroke engines, and that we need to make these

|l etters avail abl e.

20 See footnotes “(a)” to Tables 3.2-1 and 3.2-2 in the
July 2000 AP-42 docunent.

94



Response: W have exam ned data from the pipeline
i ndustry, data recently collected by the Agency, and data
fromthe 1994 ACT docunent (see RTC or TSD for details).
These include data from |l arge engi nes covered by the NOx
SIP Call as suggested by sone comenters. W believe the
data support the 16.8 val ue proposed, as descri bed bel ow.
Em ssions data conpiled by three pipeline industry
conpani es provi de support to the 16.8 g/ bhp-hr val ue
proposed by us or a slightly higher value. Test data are
contained in two letters to the Ozone Transport
Commi ssion (OTC) in Novenmber 2000. Based on a survey of
LEC retrofit installation in NOx SIP Call States, two
pi pel i ne conpanies in a Novenmber 20, 2000 letter to the
OTC, 2! presented data on pre-LEC and post-LEC em ssions
for 86 engines in NOx SIP Call States. Most of the
engines are relatively large, at 2000 hp or greater.
Table 1 of the letter summarizes the data and states that
t he average uncontrolled NOx em ssions |evel for these 86
engines is 16.8 g/ bhp-hr, identical to the level we

proposed. Considering only those engi nes greater than or

2L The |l etter addressed concerns regarding the OTC s
devel opnent of a set of nodel NOx rules, including rules
for stationary |IC engines.
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equal to 2,000 hp, there are 66 engines with an average
uncontrolled em ssions rate of 18.2 g/ hp-hr (see RTC or
TSD for details). Additional data in the sanme letter
provi de pre-LEC and post-LEC data for 20 engines. The
letter states that the average uncontroll ed NOx em ssions
for the 20 engines is 14.1 g/ bhp-hr. Another ngjor
pi pel i ne conmpany also sent a letter (Novenber 22, 2000)
to the OTC presenting uncontroll ed and RACT em ssion
rates for 62 engines retrofit with LEC (see RTC or TSD
for details). The average uncontrolled em ssion rate,
considering all 62 engines fromthis data set, is 17.6
g/ bhp-hr. The wei ghted average of these three data sets
is 17.5 g/ bhp-hr.??

In response to coments, we collected additional
test data to better determ ne controlled and uncontrolled
em ssion |levels fromthe current popul ati on of | arge
engines in the NOx SIP Call area. Forty-two data points
were collected (see RTC or TSD for details). The average
uncontrolled NOx level fromthis data is 16.7 g/ bhp-hr,
nearly identical to the proposed |evel of 16.8 g/ bhp-hr.

As suggested by comenters, we al so exam ned the

22 The wei ghted average was cal cul ated as follows: (66 Xx
18.2 + 14 x 14.1 + 62 x 17.6) divide sumby 142 = 17.5.
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avail abl e data separately for 2- and 4-stroke engi nes.
The test data for the large IC engines in the NOx SIP
Call area indicate uncontrolled I evels of 16.4 and 18.9,
respectively, for the 2- and 4-stroke engines. Using
information fromthe pipeline industry that about 85
percent of the engines in the NOx SIP Call area are 2-
stroke, the weighted average of the 16.4 and 18.9 val ues
is 16.8, identical to our proposed val ue. 23

As described in the 1994 ACT docunent for stationary
| C engi nes, uncontrolled em ssion |evels were provided to
us by several engine manufacturers. Moist manufacturers
provi ded em ssion data only for current production
engi nes, but sonme included ol der engine lines as well.
The manufacturers’ letters were placed in the docket.
These em ssion | evels were tabul ated and averaged for
engines with simlar power ratings. For engines greater
t han 2000 hp, the average

uncontroll ed em ssion rate from 55 engines is

23 For large lean-burn IC engines in the NOx SIP Cal

St ates, 2-stroke engines represent 83 percent of the
total |arge engines and 85 percent of the total |arge
engi ne horsepower. (From I NGAA's April 22, 2002 comments,
pages 2 and 10.) (Docket No. OAR-2001-0008, Item No. XlI-
D-09).
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approximately 16.8 g/ bhp-hr. As noted in the TSD, there
are several reasons to use the 1994 ACT docunent data.
Usi ng the applicable 1994 ACT docunent is consistent with
how we treated ot her non-EGU source categories in the NOx
SIP Call rulemaking. The 1994 ACT docunent provides a
conprehensive | ook at the I C engine class and has the
advant age of using a consistent data set for uncontrolled
em ssions, costs, and controls. The 1994 ACT docunent
uses a |large data set fromwhich to draw concl usi ons.

The 1994 ACT docunent test data are available in several
hor sepower size categories which is inportant since we
chose not to cal cul ate em ssions reductions fromthe
smal l er I C engi nes.

In summary, based on the 1994 ACT docunment data, the
data contained in the industry letters to OTC and data we
recently collected, there is considerable agreement with
the 16.8 g/ bhp-hr uncontrolled em ssion rate val ue that
we proposed. The data do not support commenters
suggestion for a |ower value, namely 11.7 g/ bhp-hr for 2-
stroke engines and 15.1 g/ bhp-hr for 4-stroke engines.
Therefore, we conclude that use of the 16.8 g/ bhp-hr
| evel is appropriate to represent average, uncontrolled
em ssi ons.
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(2) NOx controlled em ssion rate with LEC
t echnol ogy.
Comment: Appendix B to INGAA's April 22, 2002 coment
letter lists 226 | ean-burn |arge and small 1C engines in
the NOx SIP Call States that are retrofit with LEC
technol ogy and for which they could obtain State NOx
permit limts. The average post-control NOx permtt
| evel s for 2-stroke and 4-stroke engines are reported to
be 5.0 and 3.7, respectively. The |INGAA states that NOx
permt limts are appropriate for use in calculating the
average post-control em ssion rate for |ean-burn engines
in the NOx SIP Call area for the follow ng reasons:

. t hese engines are located in the NOx SIP Cal
States, and represent the same makes and nodel s
as the large NOx SIP Call engines,

. t hese engi nes operate under State permt limts
that reflect the em ssion control achieved by
LEC on actual and identified individual engines,

. the em ssion control limts were established as
the result of a formal regulatory process
conducted by the State permtting agencies, and

. the LEC retrofits are consistent with the
t echnol ogy and costs identified by our NOx SIP
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Cal | TSDs.
Response: We disagree that permt limts are appropriate
for determ ning the post-control em ssion rate. Permt
limts generally do not reflect the actual em ssion rate
and, thus, are not appropriate to determ ne the em ssion
rates to be expected frominstallation of LEC technol ogy.
For exanple, State records indicate permt limts of 18
and 8 even though LEC technology is in place and the
target em ssion rate in the State RACT plan is 3 for both
engi nes.? I n another case, the permt level is 3.0, but
the actual rate is reported as 1.7.%° The permt limts
for six engines at a station in one State are 3.0 g/ bhp-
hr while the test data show em ssions at less than 1.1
g/ bhp-hr for each engine.? W agree with the conment
that LEC retrofits are consistent with the costs
identified by our NOx SIP Call TSDs.

Further, if we were to use permt rates, it nmakes no

24 See docket for e-mail from John Patton dated May 30,
2002 and attachments. (Docket No. OAR-2001-0008, Item
No. 0917).

25 See Docket No. OAR-2001-0008, Item No. XIl-MO01 for
Novenmber 20, 2000 letter, appendices A & B.

26 See Docket No. OAR-2001-0008, Item No. 0921 for June 5,
2002 fax from Randy Ham |t on.
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sense to ignore permt limts set in areas outside the
NOx SIP Call region. California and Texas permts, for
exanpl e, have very low em ssion rates for |C engines.?’
The permt |evels suggested by commenters are Iimted
because the permts generally reflect RACT requirenents.
However, highly cost-effective controls under the NOx SIP
Call are not limted to RACT-|evel stringency and should
take into account inmprovenents in control efficiency and
cost effectiveness that have occurred over the | ast
several years since the RACT generation of controls.
Coment: Commenters state that data we used to support
t he proposed controlled | evel s?® are for new or rebuilt

engi nes--not retrofits--and therefore, cannot be relied

27 Ventura County Rule 74.9 (in effect September 1989 to
Decenber 1993) applied to engines greater than or equal
to 100 hp and required 125 ppm (1.7 g/ bhp-hr) or 80
percent control. Current Ventura County Rule 74.9
requires 45 ppmv (0.6 g/ bhp-hr) or 94 percent control.
For best available retrofit control technol ogy,
California Air Resources Board sel ected for engines
greater than or equal to 100 hp 65 ppm (0.9 g/ bhp-hr) or
90 percent control, based on Sacramento Air Quality
Managenent Division Rule 412. In Texas, requirenents
applicable in Houston are 0.5- 0.6 g/bhp-hr for |ean-burn
engi nes.

28 W& proposed to select a value within the range of 82 to
91 percent control (1.5-3.0 g/bhp-hr controlled |eve
assum ng 16.8 uncontrolled |l evel) based primarily on
information in the 1994 ACT docunent.
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upon. They suggest we should use NOx limts for engines
retrofit with LECin State permts and that the permts
suggest no nore than a 70 percent reduction.? Severa
commenters indicate it is inportant to exam ne the
specific engines in the NOx SIP Call States to determ ne
whet her the reductions we assuned are achi evabl e.
Comment s suggest that industry experience through RACT
retrofits, has denonstrated that the stringent em ssion
rates of 1.5 to 3.0 g/bhp-hr are not achi evabl e on many
engi nes and the average em ssion reduction to be expected
for LEC retrofits is 70 percent. Coments fromthe New
Hanpshi re Departnent of Environnmental Services expressed
support for a 90 percent control |evel.

Response: The comrenters and EPA agree that LEC
technology is a proven technol ogy for natural gas-fired

| ean-burn engines.® There is not agreenent, however, on

t he appropriate |level of control to assunme from

29 This equates to a 5.0 g/bhp-hr limt, assum ng an
uncontrolled | evel of 16.8 g/ bhp-hr.

30 For exanple, Novenber 30, 1998 letter from | NGAA to EPA
(Docket No. OAR-2001-0008, Item No. 0919), February 16,
1999 nmeno from I NGAA to Tom Hel ns, EPA (Docket No. OAR-
2001- 0008, Item No. XI1-K-38), and April 26, 2002 comment
|l etter from Ki nder Morgan (Natural Gas Pi peline Conpany
of America)(Docket No. OAR-2001-0008, Item No. XII-D 24).
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installation of the LEC technology. In response to
comrents, we collected additional test data, including
data representative of em ssions fromlarge engines in
the NOx SIP Call area. To determ ne the appropriate

| evel of control, we exam ned all avail abl e dat a,
including data from State permts and test data on new,
rebuilt, and retrofit engines with LEC technol ogy. These
data were placed in the docket. A summary of the data is
provi ded bel ow. As suggested by commenters, the data
have been organized to show LEC retrofit test data for

| arge engine nodels found in the NOx SIP Call area.

The INGAA in their April 22, 2002 comments,
identified the nost conmmon nodels of |arge natural gas
transm ssion engines in the NOx SIP Call area. In
addition, INGAA identified engines that had been retrofit
with LECin the NOx SIP Call area. 1In response to these
comments, we contacted the various EPA Regional Ofices
to obtain information on specific large | ean-burn engines
used by the gas pipeline industry that have been retrofit
with LECin the NOx SIP Call area. Data fromthe EPA
Regi onal O fices and other em ssion test results were
obtained. The results for large engines in the NOx SIP
Call area show that 43 of the 58 tests have NOx em ssion
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| evel s at or below 3.0 g/ bhp-hr (see RTC or TSD for
details). The LEC technology retrofit on these |arge
engi nes achi eved, on average, an em ssion rate of 2.3
g/ bhp- hr.

As suggested by comenters, we al so exam ned the
avai |l abl e data separately for 2- and 4-stroke engines
(see TSD for details). Test data for the large IC
engines in the NOx SIP Call area indicate controlled
levels of 2.3 and 2.5, respectively, for the 2- and 4-
stroke engines. Assum ng 85 percent of the engines in
the NOx SIP Call area are 2-stroke, the weighted average
of the 2.3 and 2.5 values is 2.3.

As described in the TSD, |ooking at a broader set of
data yields simlar results. That is, considering data
fromlarge engi nes both inside and outside the NOx SIP
Call area shows that 60 of the 79 tests have NOx em ssion
| evel s at or below 3.0 g/bhp-hr (see TSD for details).
The LEC technology retrofit on these |arge engines

achi eved, on average, an eni ssion rate of 2.2 g/bhp-hr.

Considering the simlarity of the resulting average
controlled em ssion rates and the anple set of data for

| arge engines in the NOx SIP Call area, we agree with
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comenters that it is reasonable to focus on the set of
data for large engines in the NOx SIP Call area.

The set of data for large engines in the NOx SIP
Call area cover 80 percent of the engine nodels in the
NOx SIP Call area. However, em ssion rates for sone of
t he engi ne nodels for which test data are not avail able
are likely to be higher than the 2.3 average value. For
exanpl e, Worthington and Nordberg engi nes are known to be
difficult to retrofit. One vendor reported achieving a
| evel of 6 g/bhp-hr for certain Wrthington engines.3 As
noted in the TSD, a Wrthington UTC 165 in New York
reduced NOx emissions to 4.4 g/ hp-hr. A pipeline conmpany
comment ed that they operate six Wbrthington engi nes and
that 4.0 g/ bhp-hr is their targeted em ssion reduction
| evel , based on vendor projections.® Thus, it appears
that a 4.0 to 6.0 g/ bhp-hr level is achievable on these
difficult to retrofit Worthington engines. At this tine,
we believe that 5.0 g/bhp-hr is a reasonable em ssion

rate, on average, for engines known to be difficult to

31 “Stationary Reciprocating Internal Conbustion Engi nes:
Updat ed I nformati on on NOx Em ssions and Control

Techni ques,” EC/R Incorporated, Septenber 1, 2000, page
4-5 (Docket No. OAR-2001-0008, Item No. XlII-K-43).

32 Docket No. OAR-2001-0008, Item No. XII-D- 24.
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retrofit. Although not all of the 20 percent of engine
nodel s for which test data are not available are likely
to be difficult to retrofit, we believe it is reasonable
to treat these engines as one group and to conservatively
assunme that this group of engines would achieve a 5.0

| evel , on average.

I n summary, based on the avail able test data, we
believe it is reasonable to assunme about 80 percent of
the large engines in the NOx SIP Call area are able to
nmeet a 2.3 level, on average, and that 20 percent are
able to neet a 5.0 level, on average with LEC technol ogy.
Thus, calculating the weighted average for installation
of LEC technology retrofit on all of these large IC
engines results in a 2.8 g/bhp-hr limt.

Coment: In their letter of October 25, 2002, | NGAA
comented that the additional data we coll ected includes
data on 27 | ean-burn engines and the data indicate that
the average retrofit LEC technology level is 2.7 g/bhp-hr
for 2-stroke engines, which represent the bul k of the
engi ne horsepower in the NOx SIP Call area. |In addition,
| NGAA comment ed that the data reported on the I C engines
retrofit with LEC have a nunber of problens, including
scarcity of before-and-after tests on the sane engine,
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and the absence of data on | oad or other operating
conditions of the tested engines. The |INGAA al so
commented that the vendor references we cited indicate
that the retrofit LEC technology is intended to result in
em ssions to neet a 3 g/bhp-hr Iimt.

Response: W agree that test data cited by I NGAA and the
vendor estimates indicate that the average retrofit LEC
technology level is in the 2.7 to 3.0 g/bhp-hr range. W
al so note that these comments are fairly consistent with
a Novenmber 20, 2000 letter to the OIC fromtwo pipeline
conpani es which recommended a limt of no less than 3.0
g/ bhp-hr, with an alternative standard of no nore than 80
percent reduction. This range is also consistent with
the available test data for large engines in the NOx SIP
Call area which indicates an average value of 2.8 g/bhp-
hr .

As | NGAA points out, there is sone uncertainty in
the test data due, for exanple, to lack of data on
operating load in sonme cases. |In addition, there is sone
uncertainty because of the |lack of data for all engine
model s. Due to this uncertainty, we believe it is
appropriate to consider a mnor adjustnent to the control
| evel suggested by the test data. The difference between
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selecting a 2.8 value (suggested primarily by the test
data) or a 3.0 value (suggested by sonme pipeline
conpani es and vendor comments) for the controlled
em ssion rate is very small, only a 1 percent difference.
That is, the two values result in either an 82 percent or
83 percent control level, assum ng a 16.8 g/ bhp-hr
uncontrol l ed value. Thus, while our analysis of the test
data indicates a 2.8 value is reasonable, in view of the
recommended 3.0 level fromsone industry and vendor
comments, and considering the uncertainties in the data
and the small difference in the resultant control |evel,
we believe it is appropriate to select the upper range of
the control |evels proposed, nanely 3.0 g/bhp-hr.

(3) Level of NOx control to assunme for budget
cal cul ati on.
Comrent: In the proposed rule we invited comment on how
many of the large natural gas-fired IC engines are from
| ean- burn operation and how many are fromrich-burn. The
| NGAA comment ed that 156 of the 168 | arge engines |isted
in the NOx SIP Call Inventory that have Standard
| ndustrial Classification codes associated with the
natural gas transm ssion industry are |ean-burn nodels,
wi th one exception. For the purposes of calculating the
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| C engine portion of the NOx SIP Call State budgets,

| NGAA recomended that we should assune that all the

| arge natural gas-fired stationary engines in the
inventory are |ean burn. Coments fromthe State of

| ndi ana indicated there are no large, rich-burn engi nes
in the State.

Response: As pointed out by the commenters, the vast

maj ority of large IC engines in the NOx SIP Cal

inventory are natural gas-fired |ean-burn engines.
Furthernmore, the em ssion inventory does not contain
sufficient detail to determ ne exactly which engines are
| ean burn and which are not. For these reasons, we agree
with the comment that it is reasonable to assune that al
the | arge natural gas stationary engines in the inventory
are lean burn for the purposes of calculating the IC
engi ne portion of the NOx SIP Call State budgets.

Coment: As discussed above, we received comments on the
uncontrolled and controlled |evels for natural gas-fired
engi nes. Several comenters recomended no nore than 70
percent reduction, based primarily on permt data. One
State recommended 90 percent reduction.

Response: The percent reduction determ nation is based
primarily on two factors — the uncontroll ed and
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controlled |l evels — which are discussed above. W
reviewed information submtted by comenters and
collected additional data in response to concerns raised
by commenters. Considering all of the avail able data, we
have determ ned that the appropriate uncontrolled and
controll ed values are 16.8 and 3.0, respectively. As a
result, we believe that application of highly cost-
effective controls on |arge natural gas-fired |IC engines
wi || achieve, on average, an 82 percent reduction.
Therefore, 82 percent is used for purposes of cal culating
this portion of the NOx SIP Call budget.

b. Flexibility/Averaging.
Comment: Several commenters noted that the response of
| C engines to retrofit NOx controls is highly variable
and that the average NOx reduction used to calcul ate the
NOx SIP Call budgets is not necessarily the |evel that
all large engines can achi eve. Because of this
variability, these commenters suggest that State air
agenci es should assign NOx reductions to the owners or
operators of |IC engines, but not attenpt a uniform
definition of the required control technol ogy, or
specification of a single conpliance Ilimt. The
comment ers suggest that we include | anguage in the final
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rule stating that we recommend, and will approve, SIPs
whi ch provide that owners or operators of |arge engines
in the NOx SIP Call inventory devel op conpany-specific
conpliance plans to denonstrate achi evenment of NOx
reductions. In addition to describing the standards for
em ssions reductions averaging in the final rule,
comment ers suggested that we issue a guidance letter to
the States urging themto provide flexibility for IC
engi nes and explaining how to do that. The industry
lists a nunber of advantages to the conpany conpliance
pl an approach to neeting the engine NOx reductions in the
NOx SIP Call Rule:

. Engi ne owners and operators woul d accept
enforceabl e and verifiable neasures to control
engi nes to neet assigned NOx SIP Cal
reducti ons.

. Based on the conmpany conpliance plans, States
woul d be able to clearly denonstrate to us their
conpliance with Phase Il of the NOx SIP Call.

. The EPA, States, and regul ated conpani es woul d
not have to work through the technical confusion
of definitions of |ean-burn and rich-burn
engi nes, and whet her individual engines could in
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fact achieve certain control levels with a
prescribed control technol ogy.

. Conmpliance with NOx SIP Call requirenments coul d
be achieved with m ni mum inpacts on cost,
natural gas capacity, and operational
reliability.

One pipeline conpany stated that we shoul d encourage
States inplenmenting the engine portion of the NOx SIP
Call to focus primarily on the popul ation of |arge
engi nes which emtted nore than 1 ton per day during the
1995 ozone season and which formed the basis for our
cal cul ati on of the desired em ssions reductions.
Retrofitting this population of engines is nore feasible
and is the nost cost-effective nethod for achieving
reducti ons due to econom es achi eved by controlling
| ar ger sources.

Response: W addressed this issue in a guidance
menor andum dat ed August 22, 2002. As discussed in the
reference nenorandum 22 where States choose to regul ate

| arge 1 C engi nes, we encourage the States to all ow owners

33 August 22, 2002 nmeno from Lydia Wegman to EPA Regi ona
Air Directors providing guidance on issues related to
stationary 1 C engines and the NOx SIP Call (Docket No.
OAR- 2001- 0008, Item No. Xl I-C-115).
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and operators of large IC engines the flexibility to
achi eve the NOx tons/season reductions by selecting from
anong a variety of technol ogies or a conbination of
technol ogi es applied to various sizes and types of IC
engines. Flexibility would be hel pful as conpani es take
into account that individual engines or engine nodels may
respond differently to control equipnent. That is, while
certain controls are known to have a specific average
control effectiveness for an engi ne popul ati on, sone
i ndi vidual engines that install the controls would be
expected to be above and sone bel ow that average control
| evel, sinply because it is an average. Although the
issue of flexibility does not affect the setting of the
NOx SIP Call budget, it is an inportant issue as States
take steps to neet their NOx SIP Call requirenents.
During the SIP devel opnent process, the States may
establish a NOx tons/season em ssions decrease target for
i ndi vi dual conpani es and then provide the conpanies with
t he opportunity to develop a plan that would achi eve the
needed em ssi ons reductions. The conpani es nay sel ect
froma variety of control nmeasures to apply at their
various emi ssion units in the State, or portion of the
State, affected under the NOx SIP Call. These control
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measures woul d be adopted as part of the SIP and nust
yi el d enforceabl e and denonstrabl e reductions equal to
t he NOx tons/season reductions required by the State.
What is inportant from our perspective is that the State,
t hrough a SIP revision, denonstrate that all the control
measures contained in the SIP are collectively adequate
to provide for conpliance with the State’s NOx budget
during the 2007 ozone season.

c. New Source Review (NSR) Excl usion.
Comment: Sonme commenters stated that the final rule
shoul d provide an exenption from NSR regul ations for |IC
engi nes that install NOx controls for conpliance with the
NOx SIP Call. According to the commenters, installation
of the required em ssion controls will likely result in
i ncreases in em ssions of carbon nonoxi de (CO) and/or
vol atil e organic conmpounds (VOC); the resulting em ssion
i ncreases coul d exceed the “significant” |evels for CO or
VOC, thereby subjecting those facilities to either
prevention of significant deterioration (PSD) or
nonattai nment NSR permt requirenents; and, this would
i ncrease the conpliance costs. Pipeline industry
comments request that we expressly state in our final
remand response that installing controls on I C engines to
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meet NOx SIP Call requirenents will not trigger NSR for
NOx under the “actual-to-potential” test. Comenters

al so request that we state that installing retrofit
controls is an “environnentally beneficial” action that
qualifies for a NSR exclusion for any coll ateral
increases of other criteria pollutants.

Response: As discussed in the earlier referenced

menor andum 34 where sources choose to install conbustion
modi fication technol ogy to reduce em ssions of NOx at
natural gas-fired |ean-burn I C engines, we believe this
action should be considered by permtting authorities for
exclusion frommjor NSR as a pollution control project.
Further, the nmeno indicates that, unless informtion
regarding a specific case indicates otherw se,
installation of conmbustion nodification technology for

t he purpose of reducing NOx em ssions at natural gas-
fired | ean-burn | C engi nes can be presunmed, by its
nature, to be environnmentally beneficial. W recently

stated our intent to nmodify the “actual to potential”

34 August 22, 2002 nmeno from Lydia Wegman to EPA Regi ona
Air Directors providing guidance on issues related to
stationary 1 C engines and the NOx SIP Call (Docket No.
OAR- 2001- 0008, Item No. Xl I-C-115).
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test.3 |In nost cases, we believe that LEC retrofit
technology will not increase em ssions of COor VOCto
the extent that NSR is triggered; in many cases,
em ssions of CO and VOC will decrease with the
installation of LEC technol ogy (see RTC docunent for
details). Thus, we believe that the permt process wll
not hanper efforts to install controls.

d. Early Reductions.
Coments: Industry comments recommend that we provide
specific guidance in the final rule that directs States
to recogni ze em ssions reductions that conpani es have
made since 1995 and that conpani es should be all owed
credit for em ssions reductions achieved since 1995 for
determ ni ng conpliance with their portion of the States’

em ssions reductions required to neet the em ssions

budget s.

3% In the Federal Register on Decenber 31, 2002, EPA
codified/finalized the Pollution Prevention Project
exclusion. In Table 2, Environnental |y Benefici al
Pol l ution Control Projects, LEC for IC engines is

menti oned. However, for the present tine, the regul atory
changes generally only affect States with del egation
authority to inplenment the Federal PSD program which
became effective on March 3, 2003. For States continuing
to inplenment their existing progranms for another 2 to 3
years, the August 22, 2002 gui dance neno nentioned above,
IS appropriate.
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Response: W addressed this issue in the above nentioned
gui dance menorandum As discussed in the nmeno, we agree
that creditable reductions with respect to the NOx SIP
Call may include em ssion controls in place during or
prior to 1995, as well as after 1995 for the |arge
engines. In addition, States generally nmay use em ssions
reducti ons achieved after 1995 at the small er engines as
part of their NOx SIP Call budget denonstration.

e. Presunptive Technol ogy.
Comment: Because of the variability of gas pipeline
engines in the NOx SIP Call area, industry commenters
suggest that State air agencies should assign NOx
reductions to the owners or operators of |IC engines, but
not attenpt a uniformdefinition of the required control
t echnol ogy, or specification of a single conpliance
limt. There is significant variability both in the pre-
controlled em ssion | evels of |ean-burn engines and in
the response of any particular engine to the retrofit
installation of LEC technol ogy.
Response: As suggested, we have dropped fromthe final
rul emaking the definition of LEC retrofit technol ogy and
the presunption of NOx reduction effectiveness. The
definition and presunption are not necessary to establish
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t he NOx budget. Nevertheless, we believe that, on
average, LEC technol ogy achi eves an 82 percent reduction
fromuncontrol |l ed em ssi ons.

f. Monitoring.
Comment: Industry comments recomended that we should
specify in the final rule the types of nonitoring that
wi ||l be acceptable.
Response: We addressed this issue in the August 22, 2002
gui dance nenorandum As discussed in the neno,
acceptable nonitoring is not limted to those nonitoring
met hods such as continuous or predictive em ssions
measur enent systens that rely on automated data
collection frominstrunments. Non-automated nonitoring
may provide a reasonabl e assurance of conpliance for IC
engi nes provided such periodic nonitoring is sufficient
to yield reliable data for the relevant tine periods
determ ned by the em ssion standard.

g. Em ssion Factors for 2- and 4-Stroke Engi nes.
Comment: Sone commenters asked us to use separate
em ssion factors for 2- and 4-stroke engines.
Response: As descri bed above, we exam ned “uncontroll ed”
em ssions from 2- and 4-stroke engines separately and
concl uded that the data support the 16.8 val ue we
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proposed. We al so exam ned the available “controlled”
data separately for 2- and 4-stroke engines. Test data
for the large IC engines in the NOx SIP Call area
indicate controlled levels of 2.3 and 2.5, respectively,
for the 2- and 4-stroke engines. Assum ng 85 percent of
the engines in the NOx SIP Call area are 2-stroke, the
wei ght ed average of the 2.3 and 2.5 values is 2.3. Thus,
because the 2-stroke engi nes dom nate the NOx SIP Cal
inventory and the controlled value for the 4-stroke
engines is nearly identical, there is no benefit from
usi ng separate em ssion factors. Furthernore, our

em ssion inventory is not detailed enough to identify
whi ch engines are 2- or 4-stroke engines; thus, we need
to use an average value to represent the conbined

popul ati on of large, |ean-burn engines. W believe the
di fference between the two values is relatively small,
there is a great deal of overlap, sone key industry
reports also use a single value, the avail able data for
2- and 4-stroke engi nes support the value we proposed,
control techniques are the sane, and we have al ready
subdi vi ded the category of IC engines. For these
reasons, we have chosen not to further subdivide the IC
engi nes category.
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C. MVWhat is Qur Response to the Court Decision on Georgia
and M ssouri ?

In today’s final action, we are finalizing our
inclusion of only certain portions of Georgia and
M ssouri in the NOx SIP Call and revising their
st at ewi de budgets to reflect our inclusion of only
sources in the fine grid parts of both States.

As stated in the final NOx SIP Call Rule, air
pol lution travels across county and State lines and it is
essential for State governments and air pollution contro
agencies to cooperate to solve the problem Ozone
transport is a regional problemand we believe that NOx
en ssions reductions across the region in amunts
achi evabl e by cost-effective controls is a reasonable
step to take to mtigate ozone nonattai nnent in downw nd
States (63 FR 57362). These em ssions reductions, in
combi nation with other measures, will enable attainment
and mai ntenance of the 1-hour ozone NAAQ in the OTAG
region.® Since the problemis a regional one, we believe
that all States in the NOx SIP Call area nmust cooperate

to solve the problem

36 OTAG Policy Paper approved by the Policy G oup on
Decenmber 4, 1995.
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By way of background, we took final action on

Oct ober 27, 1998, in the NOx SIP Call Rule, to prohibit

t hose ampbunts of NOx em ssions which significantly

contribute to downw nd nonattainnent. See, NOx SIP Call

Rul e, 63 FR 57356. W determ ned the ampunt of emi ssions

that significantly contribute to downw nd nonattai nnent

by eval uati ng:

(1) the overall nature of the ozone problem (i.e
“collective contribution”); (2) the extent of the
downwi nd nonattai nnent problens to which the upw nd
State’s em ssions are linked, including the anbient
i npact of controls required under the CAA or
ot herwi se inplenmented in the downw nd areas; (3) the
anbi ent inpact of the em ssions fromthe upw nd
State’s sources on the downw nd nonattai nnment
probl ems; and (4) the availability of highly cost-
effective control neasures for upwi nd em ssions. (63
FR 57376, October 27, 1998).

As part of our analyses of the air quality factors we

consi dered the OTAG nodeling and our State-specific

nodeling. 1d. at 57384.

In its nmodeling, OTAG used grids drawn across nost
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of the eastern half of the United States. The “fine
grid” has grid cells of approximately 12 kil oneters on
each side (144 square kilometers). The “coarse grid”
ext ends beyond the perimeter of the fine grid and has
cells with 36 kiloneter resolution. The fine grid

i ncludes the area enconpassed by a box with the foll ow ng
geogr aphi ¢ coordi nates as shown in Figure 1, bel ow

Sout hwest Corner: 92 degrees West |ongitude, 32 degrees
North | atitude; Northeast Corner: 69.5 degrees West

| ongi tude, 44 degrees North |atitude (OTAG Fi nal Report,
chapter 2). The OTAG could not include the entire
Eastern U.S. within the fine grid because of conputer
har dwar e constraints.

It is inportant to note that there were three key
factors directly related to air quality which OTAG
considered in determning the |ocation of the fine grid-
coarse grid line.3 (OTAG Techni cal Supporting Docunent,
chapter 2, pg. 6; also available at the follow ng

websi t e:

3 In addition to these three factors, OTAG consi dered
three other factors in establishing the geographic

resol ution, overall size, and the extent of the fine
grid. These other factors dealt with the conputer
limtations and the resolution of avail abl e nodel inputs.
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WWW. epa. gov/ttn/ naags/ ozone/rto/otag/finalrpt/).

Specifically, the fine grid-coarse grid |ine was drawn
to: (1) include within the fine grid as many of the 1-
hour ozone nonattai nment probl em areas as possi ble and
still stay within the conputer and nodel run tine
constraints, (2) avoid dividing any individual major
urban area between the fine grid and coarse grid, and (3)
be | ocated along an area of relatively | ow em ssions
density. As a result, the fine grid-coarse grid line did
not track State boundaries, and M ssouri and Georgia were
anong several States that were split between the fine and
coarse grids. Eastern Mssouri and northern Georgia were
in the fine grid while western M ssouri and southern
Georgia were in the coarse grid.

The anal ysis OTAG conducted found that the em ssion
controls they exam ned, when nodeled in the entire coarse
grid (i.e., all States and portions of States in the OTAG
region that are in the coarse grid) had little inmpact on
hi gh 1-hour ozone levels in the downwi nd ozone probl em

areas of the fine grid.3® The OTAG al so concl uded from

38 The OTAG recommendati on on Major Modeling/Air Quality
Concl usi ons approved by the Policy G oup, June 3, 1997
(62 FR 60318, appendi x B, Novenber 7, 1997).
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its modeling that the closer an upwind area is to the
downwi nd area, the greater the benefits in the downw nd
area fromcontrols in the upw nd area.

Exam ni ng the 2007 Base Case3® NOx em ssions for
CGeorgia indicates that the ampbunt of NOx em ssions per
square mle in the fine grid portion of the State is over
60 percent greater than in the coarse grid part. 1In
M ssouri, the ampunt of NOx em ssions per square mle in
the fine grid portion of the State is nore than 100
percent greater (i.e., nore than double) than in the
coarse grid part.

A nunber of parties, including certain States as
wel |l as industry and | abor groups chall enged the NOx SIP
Call Rule. Specifically, Georgia and M ssouri industry
petitioners claimed that our record supported inclusion
of only eastern M ssouri and northern CGeorgia as
contributing significantly to downw nd nonattai nment.
The D.C. Circuit Court upheld our finding of significant
contribution for alnost all jurisdictions covered by the

NOx SIP Call, but vacated and remanded our i nclusion of

39 The 2007 Base Case includes all control neasures
requi red by the CAA.
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Georgia and Mssouri. Mchigan v. EPA, 213 F. 3d 663

(D.C. Cr. 2000), cert. denied, 121 S. C. 1225
(2001) (M chigan). The Court found that the NOx budgets
for these States “not only enconpass the whole state but
are calcul ated on the basis of hypothesized cutbacks from
areas that have not been shown to have made significant
contributions.” Id. at 684 (enphasis in original). The
Court also found that “EPA nust first establish that
there is a nmeasurable contribution” fromthe coarse grid
portion of the State before holding the coarse grid
portion of the State responsible for the significant
contribution of downw nd ozone nonattainment in another
state. |1d. at 683-84 (enphasis in original).
Subsequently, we made revisions to the NOx SIP Cal
Rul e em ssions budgets in the Technical Anmendnents
Rul emaki ngs (64 FR 26298, May 14, 1999); (65 FR 11222,
March 2, 2000). A group of Mssouri Uilities and the
City of Independence, M ssouri chall enged our budget for
the State of M ssouri and requested the Court to vacate
the entire budget under both the 1-hour and 8-hour ozone
standards. In its decision, the Court found “it prudent

to vacate and remand the TAs [technical anendnments]
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i nsofar as they include[d] a budget for M ssouri under

any ozone standard.” Appal achian Power Conpany v. EPA,

251 F. 3d 1026, 1041 (2001). The Court also found that
“[w] here the agency’s own data incul pate part of a state
and not another, EPA should honor the resulting
findings.” 1d. at 1040.

In response to the Court’s decisions, we issued the
February 22, 2002 rule proposing to include only fine
grid parts of Georgia and M ssouri in the NOx SIP Call
We expl ained that the Court in Mchigan did not call into
guestion our “proposition that the fine grid portion of
each State should be considered to nake a significant
contri bution downw nd.” (67 FR 8413).

We stated that based on OTAG s nodeling and
recommendati ons, the technical support docunments for the
NOx SIP Call rul emaking, and em ssions data, we believed
that em ssions in the fine grid parts of Georgia and
M ssouri conprise a nmeasurable or material portion of the
entire State’'s significant contribution to downw nd
nonattai nment. In addition, we explained that we had
perfornmed State-by-State nodeling for Georgia and

M ssouri as part of the final NOx SIP Call rul emaking.
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The results of this nodeling showed that enissions in
both CGeorgia and M ssouri make a significant contribution
to nonattainment in other States. Moreover, we expl ained
that the Court pointed out that the fine grid portion of
each State lies closer to downw nd nonattai nnent areas.

M chigan v. EPA, 213 F. 3d at 683.

We further explained that for purposes of
determ ni ng budgets for the fine grid portion, we
bel i eved that OTAG nodel i ng should be used with an
adj ustnment for counties that straddle the |ine separating
the fine grid and coarse grid. W also explained that we
woul d base our overall NOx em ssions budgets on al
counties which lie wholly contained in the fine grid, as
a result of the difficulties and uncertainties associ ated
with accurately dividing the fine and coarse grid for
i ndi vi dual counties. Counties that straddle the fine
grid-coarse grid line or which are conpletely within the
coarse grid would be excluded fromthe budget
cal cul ations for Georgia and Mssouri. As a result, we
proposed to revise the NOx budgets for Georgia and
M ssouri to include only the fine grid portions of these
St at es.

In response to our proposal, several comenters
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asserted that our inclusion of the fine grid portions of
the States of Georgia and M ssouri was not supported by
reliable data in light of the Court’s ruling in Mchigan
and requested additional air quality nodeling for these
portions. A couple of comenters submtted air quality
nodel i ng and one comrent er requested reconsi deration of
our inclusion of sources that lie “just inside the fine
grid.” O her comenters argued that no NOx SIP Call
exists for the States of Georgia and M ssouri in |ight of

the Court’s holdings in Mchigan and Appal achi an Power

(Techni cal Anmendnments Case). They further argued that
t he Agency nust nmake i ndependent findings of significant
contribution for both eastern M ssouri and northern
Ceorgia, respectively. One comenter also contended that
we coul d not base our findings on existing data but nust
consi der new circunstances and any changes in air quality
since promul gation of the NOx SIP Call Rule. Another
comment er requested that we not exclude sources in any
county that partially lies within the coarse grid area in
the affected States.

Under today's final rul emaking, we are finalizing

our proposal to include the fine grid portions of Georgia
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and M ssouri as contributing significantly to downw nd
nonattai nment. We believe this is consistent with the
Court’s pronouncenents in Mchigan. Specifically, the
Court found that “[t]he fine grid nodeling of parts of
M ssouri and Georgia showed em ssions in the aggregate
nmeeting the EPA's threshold ‘contribution’ criteria.”
M chi gan, 213 F.3d at 683 (enphasis in original). The
Court also found that it was “no nere techno-fortuity
that the fine grid included enough of M ssouri to include
the city of St. Louis and enough of Georgia to include
Atlanta: [because] the fine grid portions of both states
are closest to other nonattai nnent areas, such as Chicago
and Bi rm ngham and generally higher ozone density.” Id.
We see no reason to revise the existing
determ nation that sources in the fine grid parts of
Georgia and M ssouri contribute significantly to downw nd
nonattai nnment. As explained in our proposal, the basis
for our determ nation continues to be: (1) the results of
our State-by-State nodeling; (2) the relatively high
amount of NOx em ssions per square mle in the fine grid
portions of each State; and (3) the closeness of the fine

grid portions of each State to downw nd nonattai nnment
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areas conpared to the coarse grid portions (67 FR 8414).
Addi tionally, we note that Ceorgia and M ssouri
i ndustry petitioners maintai ned, as we believe, that
there was record support for inclusion of em ssions from
the eastern half of M ssouri and the northern-two thirds
of Georgia as contributing to downw nd ozone probl ens.
As the Court stated, “[a]ccordingly, they say the NOx
Budget for M ssouri and CGeorgia should be based solely on
those em ssions.” Mchigan 213 F.3d at 684. W have al so
eval uated the nodeling submtted by one comenter and we
find that this nodeling does not refute our concl usion
that sources in the fine grid portions of Georgia and
M ssouri contribute significantly to downw nd
nonattai nment, as discussed bel ow.
Accordingly, consistent with the Court’s finding in
M chi gan, we have revised the NOx em ssions budgets for
CGeorgia and M ssouri to include only the fine grid
portions of these States. The counties that are included
in the calculation of NOx budgets for each of these

States are listed in Table 1.

Table 1. Fine Gid Counties in Georgia and M ssouri
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Ceorgi a
Bal dwi n Co
Banks Co
Barrow Co
Bart ow Co
Bi bb Co

Bl eckl ey Co
Bul | och Co
Bur ke Co
Butts Co
Candl er Co
Carroll Co
Cat oosa Co

Chat t ahoochee Co

Chat t ooga Co
Cher okee Co
G arke Co
Cl ayton Co
Cobb Co

Col unbi a Co
Cowet a Co
Crawford Co
Dade Co
Dawson Co
De Kalb Co
Dooly Co
Dougl as Co

M ssouri
Bol I i nger Co
Butl er Co

Cape Grardeau Co

Carter Co
Cark Co
Crawford Co
Dent Co
Dunklin Co
Franklin Co
Gasconade Co

Ef fi ngham Co
El bert Co
Emanuel Co
Evans Co
Fannin Co
Fayette Co
Fl oyd Co
Forsyth Co
Franklin Co
Ful ton Co
Glmer Co
G ascock Co
Gordon Co
G eene Co
Gn nnett Co
Haber sham Co
Hal |l Co
Hancock Co
Har al son Co
Harris Co
Hart Co
Heard Co
Henry Co
Houst on Co
Jackson Co
Jasper Co

Iron Co
Jefferson Co
Lewi s Co

Li ncol n Co
Madi son Co
Marion Co

M ssi ssi ppi Co
Mont gonery Co
New Madrid Co

Jefferson Co
Jenkins Co
Johnson Co
Jones Co
Lamar Co
Laurens Co
Li ncol n Co
Lunpki n Co
McDuffie Co
Macon Co
Madi son Co
Marion Co
Meri wet her Co
Monr oe Co
Mor gan Co
Murray Co
Miscogee Co
Newt on Co
Cconee Co
Qgl et hor pe Co
Paul di ng Co
Peach Co

Pi ckens Co
Pi ke Co

Pol k Co

Pul aski Co

Oregon Co
Pem scot Co
Perry Co

Pi ke Co
Rall's Co
Reynol ds Co
Ri pl ey Co

St. Charles Co
St. CGenevieve Co

Put nam Co
Rabun Co

Ri chnond Co
Rockdal e Co
Schl ey Co
Screven Co
Spal di ng Co
St ephens Co
Tal bot Co
Taliaferro Co
Tayl or Co
Towns Co
Treutlen Co
Troup Co

Twi ggs Co
Uni on Co
Upson Co

Wal ker Co
Wal ton Co
VWarren Co
Washi ngt on Co
Wiite Co
Wiitfield Co
W1 kes Co
W ki nson Co

St. Francois Co
St. Louis Co
St. Louis Aty
Scott Co
Shannon Co

St oddard Co
VWarren Co

Washi ngt on Co
Wayne Co

We are not
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sources in the coarse grid portions of Georgia and/or

M ssouri make a neasurable or material part of the
significant contribution of each of these States,
respectively. In addition, apart from our findings
relating to the NOx SIP Call, a State may, of course,
assess the in-State inpacts of NOx em ssions fromits
coarse grid area, and inpose additional NOx reductions,
beyond the NOx SIP Call requirenents in the fine grid, as
necessary to denonstrate attai nment or nmi ntenance of the
ozone NAAQS in the State.

Comrent: Several comrenters supported our inclusion of
the fine grid portions of Mssouri and Ceorgia. One
comment er requested that we not exclude sources within
any county that partially lies within the coarse grid
area in the affected States.

Response: Today's action is in response to the court’s
deci sion that vacated our inclusion of the entire States

of Georgia and Mssouri. Mchigan v. EPA, 213 F.3d 663.

(D.C. Cir. 2000), cert. denied, 121 S. Ct. 1225

(2001) (M chigan). “EPA nust first establish that there
is a measurable contribution” fromthe coarse grid

portion of the State before holding the coarse grid
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portion responsible for the significant contribution of
downwi nd ozone nonattainment in another state. 1d. At
683-84 (enphasis in original).

As expl ained in our February 22, 2002 proposal,
“because of difficulties and uncertainties with
accurately dividing em ssions between the fine and coarse
grid of individual counties for the purpose of setting
overall NOx em ssions budgets, we believe that the
cal cul ati on of the em ssions budgets should be based on
all counties which are wholly contained within the fine
grid.” (67 FR 8415). W believe this is consistent with
the Court’s ruling. Thus, we are finalizing the budgets
for Georgia and M ssouri to include only those counties
that lie wholly within the fine grid portions of both
States as descri bed above.

Comrent: One commenter requested the reconsideration of
our inclusion of sources that are “just inside the fine
grid.” This comenter based its request on nodeling
showi ng that sources in Georgia south of 32.67 degrees

| atitude do not significantly contribute to nonattai nnment
ozone areas in downw nd States.

Response: We have evaluated the nodeling submtted by
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this commenter and found that the nopdeling does not
refute the overall conclusions we have drawn concerni ng
the inmpacts of NOx enmi ssions in the rel evant geographic
areas. The comenter quantified the contribution from

t hose em ssions in Georgia south of 32.67 degrees
latitude (i.e., southern Georgia) by nodeling the four
OTAG epi sodes with em ssions in southern Georgia renoved
(i.e., zero-out). The results of this nodeling, as
presented by the comenter, suggest that em ssions in
sout hern CGeorgia contribute |less than 2 parts per billion
(ppb) to the peak daily 1-hour ozone in 1-hour

nonattai nnent areas outside of Georgia in each of the
four episodes. In view of these results, the comenter
contends that the contribution from southern Georgia to
all downwi nd nonattai nment areas is not significant since
the contribution is less than the 2 ppb screening
criteria used by EPA in the NOx SIP Call to identify

t hose upwi nd St ate-to-downw nd nonattainnment area

| i nkages that were clearly not significant. However, the
commenter msinterpreted the definition of EPA's 2 ppb
screening criteria by limting the anal ysis of
contribution to just the epi sode peak concentration in

t he downwi nd areas. By doing so, the contractor did not
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consi der or present any data to evaluate the contribution
from southern Georgia to other ozone exceedances (i.e.,

| ess than the peak val ue but exceedi ng t he NAAQS)
predicted in each downw nd area. For exanple, southern
Georgia may not inpact the predicted episode peak for the
1- hour ozone standard in Birm ngham by 2 ppb, but

sout hern Georgia could have contributed at |least 2 ppb to
one or nore of the other 88 exceedances in Birm ngham
Unfortunately, the commenter did not provide any data to
permt an exam nation of the contribution of em ssions
from southern Georgia to all exceedances in downw nd
nonattai nment areas. Thus, the coment that southern
CGeorgi a does not significantly contribute to downw nd
nonattai nnment because they did not exam ne al
contributions above 2 ppb.

Thus, to the extent that the sources are nodel ed by
the comenter in a county that falls within the fine grid
part of Ceorgia, we do not believe we should reconsider
its inclusion in the NOx SIP Call.

Comment: Several commenters stated that our inclusion of
portions of the State of Georgia was not supported by
reliable data and sound science especially in Iight of
M chi gan, “that remanded and vacated in its entirety [the
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i nclusion of whole states of Georgia and M ssouri],” due
to “EPA s unsupportable determ nation of significant
contribution.” Several comenters also stated that we

had failed to provide data to support the inclusion of
portions of the State of Georgia that are within the fine
grid. Another commenter argued that we had failed to
provide information to support inclusion of affected
sources in Georgia.

Response: In Mchigan, the D.C. Circuit Court held that
“[t]he fine grid nodeling of parts of M ssouri and
Georgi a showed em ssions in the aggregate neeting the
EPA's threshold contribution criteria.” Mchigan, 213
F.3d at 683 (enphasis in original). The Court noted that
“EPA’ s expl anation and techni que make cl ear that

em ssions fromthe fine grid areas may have been the sole
source of the finding.” Id.

The Court also found that it was “no nere techno-
fortuity that the fine grid included enough of M ssouri
to include the city of St. Louis and enough of Georgia to
include Atlanta: the[se] fine grid portions of both
states are closest to other nonattai nment areas, such as

Chi cago and Bi rm ngham and generally higher ozone
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density.” 1d. However, the Court vacated and remanded
the NOx SIP Call budgets for the States of Georgia and

M ssouri finding that the budgets “not only enconpass the
whol e state but are cal culated on the basis of

hypot hesi zed cut backs from areas that have not been shown
to have nmade significant contributions.” |Id at 684.
(enmphasis in original). The Court further held that “EPA
must first establish that there is a measurable
contribution” fromthe coarse grid portion of the State
before holding the coarse grid portion of the State
responsi ble for the significant contribution of downw nd
ozone nonattai nnment in another State. 1d. 1In

Appal achi an Power Conpany v. EPA, 251 F. 3d 1026, 1040-1

(2001), the Court found that “insofar as the TAs
[techni cal amendnents] include a statew de M ssouri
em ssi on budget they are unlawful under M chigan.”

Thus, the Court did not call into question the
proposition that the fine grid portions of CGeorgia and
M ssouri shoul d be considered as naking a significant
contribution to downw nd nonattainnent. W also note
that Georgia and M ssouri industry petitioners maintained

that, as we believe, there was record support for
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i nclusion of em ssions fromthe eastern half of M ssouri
and the northern-two thirds of Georgia as contributing to
downwi nd ozone problenms. M chigan, 213 F. 3d at 681.

In addition, in the NOx SIP Call Rule, we found that
“[s]ources that are closer to the nonattai nment area tend
to have nuch |l arger effects on the air quality than
sources that are far away.” (63 FR 25919.) Further,
OTAG s technical findings and recommendati ons concl uded
that areas located in the fine grid should receive
addi tional controls because they contribute to ozone in
ot her areas within the fine grid.

Today’ s rul emaki ng finalizes our revision of the
budgets for Georgia and M ssouri to reflect the Court’s
pronouncenents in Mchigan. This is also consistent with
OTAG s recommendati ons and findings. W have revised
neit her our existing determ nation nor our bases for the
determ nation that sources in the fine grid portion of
CGeorgia and M ssouri are contributing significantly to
downwi nd nonattai nnent. We are revising the NOx budgets
for Georgia and Mssouri to reflect the inclusion of only
the sources that are within the fine grid portions of
both States. Accordingly, we also continue to rely on
t he Techni cal Support Docunent and Notice of Data
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Avai l ability which are the underlying docunents for the
NOx SIP Call Rule.

Comrent: One commenter argued that the Court vacated our
determ nation of significant contribution for all of

M ssouri in Mchigan, and therefore, we no | onger have a
basis for including any portion of Mssouri in the NOx
SIP Call. The commenter al so argued that we nade no
significant contribution finding for eastern M ssouri but
rat her based our findings on em ssions fromthe whol e
State.

Response: W disagree with the coment. As stated

el sewhere in this rule, with respect to the fine grid
parts of Georgia and M ssouri, the Court found that “the
fine grid nodeling of parts of Mssouri and Ceorgia
showed em ssions in the aggregate neeting the EPA' s

t hreshold contribution criteria.” Mchigan, 213 F.3d. At
683. We also note that Georgia and M ssouri industry
petitioners maintained that there was record support for
i nclusion of em ssions fromthe eastern half of M ssour
and the northern-two thirds of Georgia as contributing to
downwi nd ozone problens. 1d., at 681. The OTAG s

recomendati ons and findi ngs concluded that areas | ocated
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in the fine grid should receive additional controls
because they contribute to ozone in other areas within
the fine grid. |In addition, our nodeling showed that
em ssions in both Georgia and M ssouri make a significant
contribution to nonattai nment in other areas. Therefore,
we believe there is record support for inclusion of
eastern M ssouri
Coment: One commenter argued that as a result of the
vacatur in Mchigan, we have to justify the inclusion of
eastern Mssouri in the NOx SIP Call taking into
consideration facts in existence at the time of our
pr oposal
Response: We disagree. As stated earlier, the Court
found that the nodeling showed that em ssions fromthe
fine grid portions of the States of Georgia and M ssour
met EPA's “threshold ‘contribution’ criteria.” The Court
al so let stand OTAG s nobdel i ng anal yses (except with
respect to Wsconsin). Thus, the inclusion of eastern
M ssouri accords with the Court pronouncenments on the
fine grid/coarse grid.

I n today’s rul enaki ng, we see no reason to revise
the existing determ nation that sources in the fine grid
parts of M ssouri contribute significantly to
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nonattai nment downwi nd. The basis for this determ nation
continues to be: (1) the results of our State-by-State
nodel ing; (2) the relatively high amount of NOx em ssions
per square mle in the fine grid portions of the State;
and (3) the closeness of the fine grid portions of the
State to downw nd nonattai nnment areas conpared to the
coarse grid part.
Comment: One commenter stated that it was erroneous to
continue using data that was 4 years old as our basis for
the inclusion of eastern Mssouri in the NOx SIP Call in
i ght of data showi ng that areas receiving nmeasurable
contributions from M ssouri sources are now in attai nment
of the 1-hour ozone standards.
Response: We disagree with the coment that downw nd
ozone nonattai nnment areas have achi eved attai nment of the
1- hour ozone standards. More specifically, Chicago has
not yet attained the 1-hour ozone standard. Chicago’' s
attai nment denonstration relies, in part, on
i npl ementati on of Mssouri’s statew de NOx rul e, approved
by EPA into the SIP. The NOX SIP Call reductions in
M ssouri are needed for Chicago to attain/maintain the 1-
hour standard.

Al t hough the attai nment plan was approved, we
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believe it is inmportant to point out that there are

i nherent uncertainties in the plan, including hourly
eni ssion estinmates and en ssions growth projections.
Further, without the NOx SIP Call, M ssouri may conme
under increased pressure to relax the existing State
rul e, which could jeopardize attainment in Chicago.
Additionally, the SIP- approved State rule has not yet
been i npl emrented and was, in fact, recently revised by
the State.

The reductions are highly cost effective and woul d
al so help offset em ssions froma nunmber of |arge sources
| ocating upwi nd of St. Louis and avoid very costly | ocal
controls in the future.

We di sagree that a new em ssions inventory is
necessary that takes into account M ssouri’s statew de
NOx rul e and other post-1998 CAA rules. Because SIPs are
constantly changing, it is inpractical to revise em ssion
i nventories and nodeling anal yses each tine changes are
made. For exanple, the NOx |imts the comenter cites
have since been revised by the State and are yet to be
approved by EPA.

Further, conpleting the NOx SIP Call in Mssouri is
an equitable approach. It would be inequitable to use
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2003 air quality analysis for Mssouri but to hold other
NOx SIP Call States to the 1998 analysis. It should also
be noted that we intend to review the NOx SIP Call Rule
and will make adjustnments if necessary (63 FR 57428).
This programis the single nost inportant neasure to
reduce interstate pollution in the short term
Reducti ons of NOx em ssions fromthe programw || enhance
the protection of public health for over 100 mllion
people in the eastern half of the United States --
i ncludi ng people in Mssouri. It is a centerpiece of the
clean air plans for many cities, including the Chicago
ar ea.
Comments: Anot her comrenter stated that the current
State of M ssouri control regul ati ons woul d achi eve
greater NOx eni ssions and greater inprovenents than the
NOx SIP Call.
Response: We disagree. M ssouri adopted and, in
Decenber 2000, we approved a statew de NOx rul e which
requires em ssions reductions in the eastern third of the
State and | esser reductions in the remainder of the State
for large EGUs. VWhile we approved this rule because it
hel ped address the ozone nonattai nnment issue in St Louis,
we did not find that this rule addressed the significant
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transport of NOx to other areas that we had identified in
the NOx SIP Call. Revisions to the statew de NOx rul e
wer e adopted on April 24, 2003 and were submtted as a
SIP revision on Septenmber 18, 2003.

Both the SIP-approved statew de NOx rule and the
revisions to the rule submtted to EPA woul d achi eve | ess
NOx emi ssions reductions than inplenmentation of the NOx
SIP Call. Mssouri’s current and proposed revised NOx
rules are less stringent than the NOx SIP Cal
requi renents. The em ssions reductions under the NOx SIP

Call are greater by about 20 percent statew de and 40

percent in the fine grid conpared to the SIP-approved
M ssouri rule. The NOx SIP Call also offers the
advant ages of a cap and trade program i ncl uding
certainty of em ssions reductions; the State rul es have
no em ssions cap. Wile the current State rule and the
SIP revisions may acconplish reductions simlar to those
under the NOx SIP Call in the short-term wthout an
enm ssions cap there is no assurance that the required
reductions will continue in the long-term

Reductions are nore effective in preventing

interstate transport to key downw nd areas under the NOx
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SIP Call
M ssouri
western M ssouri
requi rement for
State. Thus,

t he geographi cal

The NOx SIP Call
em ssions from | arge cenent
and stationary | C engines.

f ewer em ssions statew de,

Tabl e 2.

NOx SI P Cal

as they nust occur

EGUs.

NOx reducti ons

area of

The M ssouri

i nterest.

in the eastern part of

and trading is not allowed between eastern and
rul es spread the

t hr oughout the entire

the em ssions reducti ons are not focused in

budget al so includes reductions in

kil ns,

i ndustri al

The NOx SIP Call

boil ers,

woul d al | ow

as shown in Table 2 bel ow

Conpari son of Ozone Reductions in the

and the M ssouri Statew de Rul e

EGU Em ssi ons Fine Gid St at ew de
(tons per ozone
season)
Actual 2001 30, 872 60, 102
Em ssi ons
NOx SIP Call 13,400 cap 37,6002 in 2001b

MO current Sl P-
approved rul e

23,100 in 2001°

46,900 in 2001c¢

MO revised rule

19,100 in 2001dec

49,600 in 2001c¢

a. Assuming Mssouri’s current SIP-approved rule remins
effective in the coarse grid (reductions fromrule are

included in the attai nnment

and Chi cago).

b. The table only conpares EQJ eni ssi ons;
requires 2,900 tons additiona

on cenent, industrial
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c. Estimated em ssions based on actual 2001 heat input;
em ssions after 2001 woul d be higher as the State rule has no
cap.

Further, we inforned the State of some problem areas
in their recent rule revisions. 1In addition to the
i ssues above, there are other SIP-approvability concerns
with the Mssouri statew de rule which make it likely
that the rule would have to undergo further revision.

These include concerns about the credibility of early

reduction credits which appear not to be actual surplus.

D. What Are We Finalizing for Alabama and M chigan in
Li ght of the Court Decision on Georgia and M ssouri?

We cal cul ated Al abanma’s and M chigan’s budgets in
t he same manner as we did for Georgia and M ssouri, as
descri bed above. Vhile no petitioners raised any issues
concerning the inclusion of only parts of Al abama and
M chigan in the NOx SIP Call, the Court’s reasoning
regardi ng Georgia and M ssouri applies equally to Al abama
and M chigan. Based on the information in the record, we
revised the NOx budgets for Al abama and M chigan to

reflect reductions only in the fine grid portions of
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these States.* Again, |like Georgia and M ssouri, we see
no reason to disturb the determ nation that sources in
the fine grid contribute significantly to nonattai nnment
downwi nd; the fine grid portions of both Al abama and

M chi gan are closer to downw nd 1-hour ozone

nonattai nnment areas than the coarse grid parts of these
States. Also, the amount of NOx eni ssions per square
mle in the fine grid portion of Al abama is nearly 60
percent greater than in the coarse grid part; and in

M chigan the fine grid NOx em ssions per square mle are
nore than 500 percent greater than em ssions per square
mle in the coarse grid portion of the State. Counties
in Mchigan and Al abama which straddle the fine grid-
coarse grid are excluded fromthe budget cal cul ati ons as
descri bed above for Georgia and M ssouri. W believe
this approach is consistent with the holding in M chigan
concerning Georgia and M ssouri and is justified as

provi ded above. 4!

40 Both Georgia and M ssouri submtted Phase | SIPs which
included only the fine grid portion of the States.

41 Pursuant to the court’s order lifting the stay of the
SI P subm ssion obligation, the 20 States, including

Al abama, M chigan, and the District of Colunbia, were
required to submt SIPs in response to the NOx SIP Call
by October 30, 2000. As discussed above, in letters
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The counties in Al abama and M chigan that are
included in the cal cul ation of NOx budgets for each of
these States are listed in Table 3.

Table 3. Fine Gid Counties in Al abama and M chi gan
Al abama
Aut auga Co Col bert Co G eene Co Macon Co St. dair Co
Bi bb Co Coosa Co Hal e Co Madi son Co Shel by Co
Bl ount Co Qul I man Co Jackson Co Marion Co Sunter Co
Cal houn Co Dal | as Co Jefferson Co Mar shal | Co Tal | adega Co
Chanbers Co De Kalb Co Lamar Co Mor gan Co Tal | apoosa Co
Cher okee Co El more Co Lauderdal e Co Perry Co Tuscal oosa Co
Chilton Co Et owah Co Law ence Co Pi ckens Co Val ker Co
Cay Co Fayette Co Lee Co Randol ph Co W nston Co
Cl eburne Co Franklin Co Li nest one Co Russel | Co
M chi gan
Al | egan Co Eat on Co Kal amazoo Co Monr oe Co St. dair Co
Barry Co Genesee Co Kent Co Mont cal m Co St. Joseph Co
Bay Co Gatiot Co Lapeer Co Muskegon Co Sani |l ac Co
Berrien Co Hllsdale Co Lenawee Co Newaygo Co Shi awassee Co
Branch Co I ngham Co Li vi ngston Co Gakl and Co Tuscol a Co
Cal houn Co I onia Co Maconb Co Cceana Co Van Buren Co
Cass Co | sabel | a Co Mecosta Co Gtawa Co Washt enaw Co
Cinton Co Jackson Co M dl and Co Sagi naw Co Wayne Co
E. What Modifications Are Being Made to the NOx

Em ssi ons Budgets?

In today’s final

proposed rul e,

11,

acti on,

2000 to State Governors, we

we are excluding certain small

in a change fromthe

i nfornmed the

dat ed Apri
States that remained subject to the NOx SIP Call that
they could choose to submt SIPs neeting only the Phase |
enm ssions budget for each State. Wth respect to Al abama
and M chi gan, we al so provided that they could choose to
submt SIPs that address em ssions only in the fine grid
portion of the State. Al abama and M chi gan submtted
Phase | SIPs which included only the fine grid portion of
t he States.
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cogeneration units fromthe definition of EGJ. All other
cogeneration units and other non-acid rain units wll
remain as EGUs. As a result, it nmakes sense to require
States to include in their Phase Il SIPs the antici pated
em ssions reductions fromnon-Acid Rain units. However,
since, as discussed below, States seemto have already

i ncluded non-Acid Rain units in the Phase | SIPs, today’'s
action concerning the EGU definition will have little or
no effect on State budgets and required reductions.

We are also finalizing technical changes to the EGU
definition in the NOx SIP Call to nake it consistent with
the definition of EGQU used in the Section 126 Rul e.

Since the EGU definition establishes the dividing |ine
bet ween the EGU and non- EGU categories, the changes to
the EGU definition result in corresponding changes to the
non- EGU definition in the NOx SIP Call, which make it
consistent with the non-EGU definition in the Section 126
Rul e. Today’s action concerning these definitions does
not result in any specific revisions to the budgets
establ i shed under the final NOx SIP Call and the
Techni cal Amendnents.

We are recal culating the budgets to reflect a
control |evel of 82 percent for the natural gas-fired
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| ean-burn 1 C engines. For the other |IC engine
subcategories (diesel and dual fuel) we are using 90
percent control, as proposed.

We are calculating the budgets for Georgia,

M ssouri, Al abama, and M chi gan assum ng controls in all
counties that are fully located in the fine grid, as

di scussed in sections I1.C. and Il1.D. The partial State
budgets for Georgia, Mssouri, Alabam, and M chigan in
today’ s action are cal cul ated using I C engine control, as
wel |l as the definition of EGUs as described above.

Qur budgets are shown in Tables 4 and 5. For States
that are required to submt Phase | SIPs, Table 6 shows
the Phase | and final budgets and the increnental
di fference between the two budgets. We are requiring
States that have submtted SIPs that nmeet only the Phase
| budget to supplenent their control plans with rules
that will meet the Phase Il increnent.

The budget nunbers in Tables 4 and 5 are based on
the NOx SIP Call em ssion inventory as revised in the
“Techni cal Amendnent to the Finding of Significant
Contri bution and Rul emaki ng for Certain States for
Pur poses of Reduci ng Regional Transport of Ozone,” which
was published on March 2, 2000. The EPA first published
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m nor changes to the NOx SIP Call em ssion inventory in a
Techni cal Amendnent published May 14, 1999, in response
to coments on the 2007 baseline sub-inventory in the NOx
SIP Call published Cctober 27, 1998. After the first
Techni cal Amendnent was published, EPA received further
coments stating that the baseline sub-inventory
contained errors. |In response to these coments, EPA
publ i shed the second Techni cal Amendment on March 2,

2000, in which changes were nmade to the baseline

i nventory and budgets for the NOx SIP Call for submtted
data which was determ ned to be technically justified.

In some cases, States have made minor corrections to
their NOx SIP Call em ssion inventory as part of their
response to the NOx SIP Call requirenents. States nmaking
corrections include, for exanple, Kentucky, Illinois, and
I ndi ana. The EPA has eval uated these corrected em ssion
inventories on a case-by-case basis and, as appropriate,
approved the corrections as part of the rul emaking on the
State’s NOx SIP Call submittal. Today’s rul enaking on
the Phase Il NOx SIP Call requirenments is based on the
corrections to the NOx SIP Call em ssion inventory
publ i shed March 2, 2000 and does not take into account
t hese corrections nmade in the individual State rul emaking
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actions. Furthernore, additional corrections nmay be made
in the future to certain State em ssion inventories due,
for exanple, to the change in the definition of EGU. As
stated in the NOx SIP Call, “[t]he control neasures that
the State chooses to require will beconme the enforceabl e
mechani sm under the NOx SIP Call” (63 FR 57426, Cctober
27, 1998). The reader should refer to both this final
rul e and individual rul emaking actions on each State’'s
SIP revision in response to the NOx SIP Call for nore

i nformation.

I n cases where the Phase | budget in a State’s
approved SIP revision differs fromthe EPA budget, due to
changes in sources approved by EPA, the State is required
to achieve the increnmental Phase |l reductions shown in
Table 6 in order to neet the full NOx SIP Call. In cases
where the State has voluntarily submtted, and EPA has
approved Phase | SIPs with budgets nore stringent than
requi red by EPA, the State is required to achieve the

final budgets shown in Table 6.

Table 4. State Em ssions Budgets and
Percent Reduction
(tons/ season)
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State Fi nal Fi nal Tons Per cent
Base Budget Reduced | Reducti on

Connecti cut 46, 015 42, 850 3, 165 7%
Del awar e 23, 797 22,862 935 4%
District of 6,471 6, 657 - 186 -3%
Col unbi a

I11inois 368, 870 271,091 97,779 27%

| ndi ana 340, 654 230, 381 110, 273 32%
Kent ucky 237,413 162,519 74, 894 32%
Mar yl and 103, 476 81, 947 21,529 21%
Massachusetts 87,095 84, 848 2,247 3%
New Jer sey 105, 489 96, 876 8,613 8%
New Yor k 255, 658 240, 322 15, 336 6%
North 224, 696 165, 306 59, 390 26%
Carol i na

Chi o 373,222 249, 541 123,681 33%
Pennsyl vani a 345, 203 257, 928 87,275 25%
Rhode | sl and 9, 463 9, 378 85 1%
Sout h 152, 805 123, 496 29, 309 19%
Carol i na

Tennessee 256, 765 198, 286 58, 479 23%
Virginia 210, 786 180, 521 30, 265 14%
West Virginia 176, 699 83,921 92,778 53%

Table 5. Partial State Em ssions Budgets
and Percent Reduction
(tons/ season)
State Fi nal Fi nal Tons Per cent
Base Budget Reduced Reducti on

Ceorgi a 209,914 150, 656 59, 258 28%
M ssour 92, 697 61, 406 31, 291 34%

i

Al abama 169, 156 119, 827 49, 329 29%
M chi ga 245, 929 190, 908 55,021 22%
n
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Tabl e 6. Conparison of Phase |
State NOx Budgets Conpari son

(tons/ season)

and Phase |1

State Phase | Fi nal Phase |1
Budget Budget I ncr enent al
Di fference
Al abanma 124, 795 119, 827 4,968
Connecti cut 42,891 42, 850 41
Del awar e 23,522 22,862 660
District of 6, 658 6, 657 1
Col unbi a
I11inois 278, 146 271,091 7, 055
| ndi ana 234, 625 230, 381 4,244
Kent ucky 165, 075 162,519 2,556
Mar yl and 82,727 81, 947 780
Massachusetts 85, 871 84, 848 1,023
M chi gan 191, 941 190, 908 1,033
New Jer sey 95, 882 96, 876 - 994
New Yor k 241, 981 240, 322 1, 659
North 171, 332 165, 306 6, 026
Carol i na
Chi o 252, 282 249, 541 2,741
Pennsyl vani a 268, 158 257,928 10, 230
Rhode | sl and 9,570 9, 378 192
Sout h 127, 756 123, 496 4, 260
Carol i na
Tennessee 201,163 198, 286 2,877
Virginia 186, 689 180, 521 6, 168
West Virginia 85, 045 83,921 1,124
F. How WII the Conpliance Suppl enent Pools be Handl ed?
The conpliance suppl enent pool (CSP) is a pool of

al l owances that can be used in the beginning of the

programto provide affected sources additional
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flexibility. The CSP was created to address concerns

rai sed by commenters on the NOx SIP Call proposal
regarding electric reliability during the initial years
of the program In the NOx SIP Call Rule, the CSP may be
used in the years 2003 and 2004 (see 63 FR 57428-57430,
Oct ober 27, 1998, for further discussion of the CSP). In
M chigan, the D.C. Circuit Court ruled that May 31, 2004,
rather than May 1, 2003 is the date by which sources nust
install controls to conply with the NOx SIP Call
Consequently, to be consistent with the original 2-year

wi ndow specified in the NOx SIP Call in which we allowed
the CSP al | owances to be used, we are finalizing an
extension of the tinme that allowances fromthe CSP can be
used from Septenber 30, 2004 to Septenber 30, 2005 for
sources with a May 31, 2004 conpliance date, and to

Sept enber 30, 2008 for sources with a May 1, 2007
conpliance date. W are also including CSPs for Georgia
and M ssouri. As under the original NOx SIP Call,
CGeorgia and M ssouri may distribute the allowances in
their respective pools either based on early reductions,
directly to sources based on a denonstrated need, or by
some conbination of the two nethods. (For a nore

conpl ete di scussion of how CSP al |l owances may be
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di stributed under the NOx SIP Call, see 63 FR 57429.)
The al |l owances from Georgia s and M ssouri’s CSPs may be
used to account for em ssions during the 2007 and 2008
ozone seasons, the first 2 years’ ozone seasons that
sources in those States are required to conply.

We are not changing the individual State CSP val ues
that were finalized in the March 2, 2000 technica
corrections to the em ssion budgets (65 FR 11222) with
t he exception of Al abama, Georgia, M chigan, M ssouri,
and W sconsin. Changing the State CSPs to reflect the
St at e budget changes made in this action would result in
m ni mal inpacts on the size of any State’s CSP
Therefore, we have decided to maintain the CSPs at the
| evel s determined in the March 2, 2000 technical
anmendrment (with the exception of Al abama, Georgi a,

M chi gan, M ssouri, and W sconsin).

Si nce required reductions in Georgia, Mssouri,

Al abama, and M chigan finalized under today' s final rule
are less than the required reductions of the October 27,
1998 NOx SIP Call reflecting full State em ssions
budgets, we are maki ng correspondi ng decreases to the
CSPs for the portion of each State that is still subject
to the NOx SIP Call. W have cal cul ated the partial -
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State CSPs by prorating the size of the full-State CSP by
the ratio of the reductions that we are finalizing for
the partial State to the reductions that we required in
the March 2, 2000 Techni cal Amendnent (65 FR 11222).
However, even though we are finalizing an 82 percent
reduction requirenent fromlarge natural gas-fired IC
engi nes, to be consistent with the way the CSP was
calculated in the other States, we assunmed a 90 percent
reduction fromall large |IC engines for purposes of
calculating the CSP. 1In addition, since Wsconsin is not
being required to nake reductions at this tinme, Wsconsin
is no longer receiving a share of the CSP. (Wsconsin's
original CSP was 6,920 tons.) For these reasons, the
total CSP is now |l ess than 200,000 tons. The revised
CSPs for CGeorgia, Mssouri, Al abama, and M chigan are
shown in Table 7.

Table 7. Conpliance Suppl ement Pools (CSP)

Full State Partial State Full State |Partial State
Tons Reduced Tons Reduced CSP CSP Wth 90
(from March Wth 90 percent |C
2, 2000 FR) percent |C Engi ne
Engi ne Contr ol Contr ol
GA 63, 582 57,623 11, 440 10, 728
MO 62, 242 31, 291 11, 199 5,630
AL 64, 954 49, 806 11, 687 8,962
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M 63,118 55, 064 11, 356 9, 907

One commenter (EL Paso Corporation, OAR-2001-0008,
Xll-D-10), commented that | C engines should be allowed to
recei ve reductions fromthe CSP. The conmenter asserts
that we have failed to recognize that the CSP contains
NOx al |l ocati ons generated by I C engines. The commenter
al so clainms that because IC engines will also have to be
retrofitted to conply with the NOx SIP Call they coul d
al so have reliability problens and, therefore, should be
able to receive all owances fromthe CSP

Under the NOx SIP Call, the CSP is limted to use by
the |l arge boilers and turbines that are in the NOx Budget
Tradi ng Program Because I C engines are not in the NOx
Budget Tradi ng Program they are not eligible to receive
al |l owmances fromthe CSP. States have two options for
maki ng the pool available to sources in the trading
program One option is to distribute sone or all of the
pool to sources that generate early reductions during
ozone seasons prior to May 1, 2003. The second option is
to run a public process to provide tons to sources that

denonstrate a need for a conpliance extension. The pool
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was created to help that group of sources neet conpliance
deadl i nes wi thout jeopardizing electric reliability. It
was not created to address reliability problems in other
sectors.

G WIIl the EGU Budget Changes Affect the States

I ncluded in the Three-State Menorandum of Under st andi ng?

I n February 1999, Connecticut, Massachusetts, Rhode
| sl and, and EPA signed a Menorandum of Understanding (the
three-State MOU). The three-State MOU redistri buted
Connecticut, Massachusetts, and Rhode Island s EQU
enm ssions budgets to mnim ze the size differential
bet ween their EGU budgets under the NOx SIP Call and
Phase 111 of the OTIC NOx Budget program It also
real l ocated the three States’ CSPs.

Under the three-State MOU, Connecti cut,
Massachusetts, and Rhode |Island would collectively be
meeting their NOx SIP Call reduction responsibilities
because the budget redistribution did not result in a
hi gher conbi ned overall EGU budget for the three States.
We took action to inplenment the three-State MOU and

concurrently published proposed and direct final rules
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on Septenber 15, 1999 (64 FR 50036 and 49987). W
subsequently withdrew the direct final rule on Novenber
1, 1999 due to the recei pt of adverse coment (64 FR
58792). The EGU budgets in today’'s action wll not

af fect the EGU budgets for Connecticut, Massachusetts,
and Rhode | sland that we proposed in response to the
three-State MOU. We did not finalize the proposal to act
on the three State MOU. Instead, we proposed to approve
the three States NOx SIP Call SIP submittals, with
budgets that reflected the three-State MOU, as

coll ectively neeting their NOx SIP Call budgets. W did
not receive any coments on the proposed approval of
these three State’s SIPs and finalized approval of them
on Decenber 27, 2000.

H.  How Does the Term “Budget” Relate to Conformty

Budgets? We wish to clarify that the use of the term

“budget” in this action does not refer to the
transportation conformty rule’'s use of the term “notor
vehi cl e em ssions budget,” defined at 40 CFR 93.101. The
budgets finalized today do not set budgets for specific
ozone nonattai nment areas for the purposes of

transportation conformty. Transportation conformty
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budgets cannot be tied directly to the NOx SIP Call
budgets because the latter are for all or a |large part of
the State and the fornmer are nonattai nment-area-specific.
For nonattai nment or maintenance areas in a State covered
by the NOx SIP Call, transportation conformty budgets
must reflect the nobile source controls assumed in the
NOx SIP Call budgets to the extent that the attainnent
SIP ultimately relies upon those controls.
. How WII Partial-State Tradi ng be Adm ni stered?

In the final NOx SIP Call, we offered to adm nister
a nmulti-State NOx Budget Tradi ng Program for States
affected by the NOx SIP Call. In today' s action, we are
including only partial State budgets for Al abama,
Georgia, Mchigan, and M ssouri. Therefore, we wll
adm nister a trading program for the NOx SIP Call region
that, for these four States, includes only the portion of
the States we are including in the NOx SIP Call. In the
final NOx SIP Call, as well as the January 18, 2000 fi nal
rul emaki ng on the original eight Section 126 petitions,
we aut horized sources in States affected by either the
NOx SIP Call or the Section 126 rulemaking to trade with
each ot her through the nechani snms of the NOx Budget
Tradi ng Program provided certain criteria were net.
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These criteria included that States nust be subject to
the NOx SIP Call and that States nust neet the em ssion
control |evel under the final rule for the NOx SIP Call.
The justification for allow ng trading across States is
the test of significant contribution which underlies both
the Section 126 rul emaking and the NOx SIP Call.
Therefore, at this tinme, only sources in the portions of
the States for which a finding of significant
contri bution has been made and budgets have been
established are allowed to participate in trading with
sources in States which are subject to either the NOx SIP
Call or the Section 126 rul emaki ng.
1. How W Il Flow Control Be Handl ed for Ceorgia and
M ssouri ?

The NOx SIP Call (63 FR 57356) includes a limtation
(referred to as “flow control”) on the use of banked
al | owmances for conpliance with the requirenment to hold
al | owances covering em ssions fromaffected units.* In

the NOx SIP Call, we noted that banking of allowances my

2 Banked al | owances are those all owances that are not used
in the ozone season for which they are all ocated and t hat
are therefore carried into the next ozone season.

Al | owances fromthe CSP are consi dered banked at the

start of the second year of the program See 40 CFR
51.121(b)(2)(ii) (D)
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inhibit or prohibit achi evenent of the desired em ssions
budget in a given [ozone] season since the use of banked
al | owmances for conpliance for a specific ozone season my
result in total em ssions for affected units exceeding

t he tradi ng budget for that ozone season (63 FR 25902,
25935; May 11, 1998). The trading budget reflects the
en ssions reductions mandated, and found to be highly
cost effective, under the NOx SIP Call in order to
prevent significant contribution to nonattainnent in
downwi nd States. Flow control addresses the potenti al
probl em caused by banking by continuing to all ow
unlimted banking of unused all owances but di scouragi ng
t he “excessive use” of banked all owances for conpliance.
ld.; see also 63 FR 57473.

FI ow control discourages the excessive use of banked
al | owmances by discounting the use of banked al |l owances
for conpliance over a specified threshold. This
threshold was set at 10 percent in the NOx SIP Call and
applies to the entire NOx SIP Call region. The nunber of
banked al | owances held in all allowance tracking system
(ATS) accounts under the trading programis tabul ated

when each ozone season is conpleted to determ ne what
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per cent age banked al | owances conprise of the total nulti-
State trading budget for the next ozone season. |If this
percentage is greater than 10 percent, flow control is
triggered, and a withdrawal ratio is established for that
next ozone season. The withdrawal ratio is cal cul ated by
dividing 10 percent of the total nulti-state trading
program budget for that next ozone season by the total
nunber of banked al |l owances at the end of the conpleted
ozone season. The ratio is then applied to each ATS
conpliance account that holds banked all owances at the
end of that next ozone season. A unit can use banked
al l owances for conpliance without restriction (i.e., on a
one- al | owance-to-one ton basis) in an anmpbunt not
exceeding the amobunt in the unit’s conpliance account
tinmes the withdrawal ratio. Banked all owances used for
conpliance in an anmpbunt exceedi ng that determ ned using
the withdrawal ratio nmust be used on a two-all owances-
for-one ton basis.

The NOx SIP Call provided that flow control
provi sions apply starting in the second year of the NOx
SIP Call program (The first ozone season in which flow
control applies and can be triggered is referred to as
the “flow control date.”) Specifically, the NOx SIP Cal
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establi shed May 1, 2003 as the commencenent date for the
NOx SIP Call program and required the fl ow control
provisions to apply starting in the second year (i.e.,
2004). See 40 CFR 51.121(b)(1)(ii) and (b)(2)(ii)(E).
Subsequent to the initial NOx SIP Call rul emaking, the
D.C. Circuit delayed the commencenent date for the NOx
SIP Call programto May 31, 2004, and so the second year
of the program-- and the required flow control date --
for State programs beginning in 2004 becane 2005. While
the regul ations (851.121 and part 96) were not revised,
we have inplenmented the new flow control date through the
noti ce and comment rul emaki ngs for approval of the SIPs.
We have approved rul es under the NOx SIP Call for 17
States and the District of Colunbia. The approved rules

provide for a flow control date of 2004 or 2005, * and, as

% 1n approving trading programrules for Connecticut,

Del aware, District of Colunbia, Maryland, Massachusetts,
New Jersey, New York, and Rhode Island, we approved flow
control dates of 2004 based on the initial NOx SIP Cal
Rul e, under which the program started May 1, 2003. (W
note that we erroneously approved 2005 as the fl ow
control date for Pennsylvania, whose program al so begins
in 2003.) After the Court established May 31, 2004 as

t he commencenent date for the NOx SIP Call program we
approved 2005 as the flow control date for States (i.e.,
Al abama, Illinois, Indiana, Kentucky, North Carolina,
Sout h Carolina, Tennessee, and West Virginia) whose
prograns begin in 2004. W al so approved NOx SIP Cal
rules for two States (Ohio and Virginia) on the condition
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a practical matter the earliest date that flow control
can be triggered in any of these States and the District
of Colunmbia is 2005. 4

It is our general intent to treat affected units in
Georgia and M ssouri in essentially the same manner as
affected units under Phase | of the NOx SIP Call. Once
Georgia and M ssouri submt SIPs in accordance with
today's rule, we will review these SIPs in light of our
general intent. As we did in the case of the SIPs
submtted by States under Phase | of the NOx SIP Call, we
will address, in the context of review ng Georgia s and

M ssouri’s SIPs, such issues as the flow control

that a 2005 fl ow control date be adopted.

“ Al 't hough we approved several State prograns with a
2004 flow control date (see footnote nunmber 43), 2005 is
the earliest year that flow control is likely to be
triggered for those States. For 2004, the calcul ation
for triggering flow control is the total nunber of banked
al | owmances in accounts as of Decenber 1, 2003 (i.e., only
t he unused all owances all ocated for 2003 plus the CSP
al | owmances for those States with programs beginning in
2003) divided by the total trading budgets for the States
with prograns in effect in 2004 (i.e., virtually all
States in the NOx SIP Call region). Because, for this
cal cul ation for 2004, the nunber of States reflected in
the nunerator is so nuch smaller than the nunber of
States reflected in the denom nator, 2005 is effectively
the flow control date for all States whose progranms begin
in 2003.

166



provi sions and the flow control date and are not revising
the flow control date in 851.121 and part 96.

However, we note that if the flow control provisions
inthe initial NOx SIP Call Rule were applied to Georgia
and M ssouri, potential problens could arise because the
units in those States would have a flow control date,
i.e., the second year (2008) of those States’ prograns,
that is 3 years later than the effective 2005 fl ow
control date for units in States in Phase | of the NOx
SIP Call. We will consider and resolve these potenti al
probl ens when we review Georgia s and M ssouri’s SIPs
rather than in today’'s rule. |In order to provide
gui dance to Georgia and M ssouri in the devel opnent of
their SIPs, we are discussing below these potenti al
pr obl ens.

The potential problens in applying the flow control
provision in 851.121 and part 96 to Georgia and M ssour
are as follows. Allowing 2008 to be the flow contro
date in Georgia (or Mssouri) could result in an unfair
advantage for units in that State over units in other
States with an effective 2005 flow control date.
Specifically, for the 2007 ozone season when the Georgia
(or M ssouri) programs begin, banked all owances held for
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Georgia (or Mssouri) units or by Georgia (or Mssouri)
conpani es as of November 30, 2006 could be a contributing
factor for triggering flow control in 2007 for all other
States with prograns that are in effect. |If CGeorgia (or
M ssouri) units were to help trigger flow control in 2007
but woul d not be subject to the flow control limtation
on use of banked all owances in 2007, this would give
Georgia (or Mssouri) units an unfair advantage over
units in the other States.

Further, should a 2008 flow control date be approved
for Georgia (or Mssouri), this would allow sone
conpanies to circunvent the earlier flow control dates
establi shed by other States. A conpany with affected
units in both Georgia (or Mssouri) and a State with an
effective 2005 flow control date would be particularly
advantaged in this regard. Such a conpany could
circunvent the earlier flow control date by exchangi ng
banked al | owances held for its units in the State with
t he 2005 fl ow control date for 2007 all owances held for
its units in Georgia (or Mssouri). All of these banked
al | owmances could be used in Georgia (or Mssouri) in 2007
wi t hout application of flow control. Moreover, a conpany
with only units in States with earlier flow control dates
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could also circunvent, to sone extent, the flow control
provi sions of those States. To the extent that the
| atter conpany coul d purchase 2007 all owances and sel
banked al |l owances, it could also avoid the application of
the flow control limtation in 2007. |In short, allow ng
a 2008 flow control date for Georgia (or Mssouri) would
all ow erosion of the effectiveness of flow control for
States with an effective 2005 fl ow control date and would
give an unfair advantage to sone conpani es.

We believe these potential problenms m ght be avoi ded
i f, under Georgia' s and M ssouri’s SIPs, flow control is
effective starting in the first year (2007) of their
prograns while CSP all owances for those States continue
to be treated as banked all owances starting in the second
year (2008) of their programs. This approach would
appear to prevent conpanies from being able to circunvent
the effective 2005 flow control dates in other States’
programs since banked all owances -- whether held by units
or conpanies in Georgia or Mssouri or in other States --
woul d be subject to flow control in 2007. Transferring
banked al | owances to Georgia or M ssouri units or
conpani es would not avoid flow control if it is
triggered.
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It al so appears that applying flow control in the
first year of the programin Georgia and M ssouri would
not di sadvantage units and conpanies in Georgia and
M ssouri with regard to their CSP all owances. The NOx
SIP Call established that the CSP could be used in the
first 2 years of a State’s trading programw thout the
application of flow control to the CSP all owances in the
first year. Under the approach discussed above, the
al | owmances from Georgia’s and M ssouri’s CSPs (like the
CSPs for other States) would be available for use in the
first and second years (2007 and 2008 for Georgia and
M ssouri). Because the CSP all owances woul d not be
consi dered banked until 2008, these all owances could be
used in the first year of the program (2007) w thout
bei ng affected by flow control. Thus, the Georgia and
M ssouri CSP al | owances could be used in 2007 w thout
limt regardl ess of whether flow control is triggered at
the end of the 2006 ozone season and could not trigger
flow control at the end of 2007.

As noted above, today’'s rule does not establish a
flow control date for Georgia and M ssouri. |Instead, we
are indicating how we intend to address this issue when
we review the Georgia and M ssouri SIPs, and we wi |

170



consider, in conducting those reviews, the approach

di scussed above and any other approach that is proposed
for addressing the issue.

J. VWat |Is the Phase Il SIP Submttal Date?

In today’s action, we are setting a date for States
to submt SIPs neeting the Phase Il NOx budgets and the
partial State budgets for Georgia and M ssouri. W
bel i eve that an adequate timeframe for SIP submttal is
12 months from signature date of this rul emaking. W
believe that this schedule will allow adequate tinme for
States to pronulgate rules, and for sources affected by a
State’s Phase Il NOx strategy and by Georgia and
M ssouri’s NOx strategy to conply with the regul ations by
the dates in this action. Please see section K, bel ow,
for a discussion of the conpliance dates.

Comment: Several commenters contend that the range of
proposed SIP submttal dates (i.e., 6 nonths to a year
fromfinal promulgation of this rul emaking, but no later
than April 1, 2003) does not allow enough time for States
to develop a SIP. They noted that this is due to the
fact that the proposal was published on February 22, 2002
and the comment period was scheduled to end on April 15,
2002, and that the final rule would not be pronulgated in
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time to allow adequate tine for States to conplete their
rul emaki ng processes. These comenters fell into several
cat egori es based on their recomendation for a SIP

subm ttal date: (1) EPA is not allow ng enough tinme for
SIP submttal; (2) EPA should set a SIP submittal date 12
nmont hs fromthe date of final promulgation of this rule;
(3) EPA should allow nmore than 12 nonths for States to
submt SIPs; and (4) EPA should allow 18 nonths for SIP
subm ttal as authorized in section 110(k)(5).

Response: After considering these comments, we are
requiring that SIP revisions be submtted within 12
nmont hs after the date of signature of this final rule.

We believe this is adequate tine for States to submt SIP
revisions reflecting the reductions required by this
phase of the NOx SIP Call. In response to the court

decision in Mchigan v. EPA, 213 F.3d 663 (D.C. Cir

2000), cert. denied, 121 S. Ct. 1225 (2001), we divided

the NOx SIP Call into two phases — Phase | which
accounted for 90 percent of the total reductions required
by the NOx SIP Call, and Phase Il which will achieve
approxi mately 10 percent of the total reductions required
by the NOx SIP Call. Thus, because Phase Il of the NOx
SIP Call requires relatively smaller NOx em ssions
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reducti ons and because it applies to a nmuch snaller
subset of sources, we believe that 12 nonths is adequate
time for States to devel op and submt the required SIP
revisions. In addition, as earlier stated, this action
is being taken under section 110(k)(5) which requires SIP
revisions within a specified period but “not to exceed 18
nmont hs” after a finding of inadequacy by the Agency.
Initially we had all owed States 12 nonths for
submttal of SIPs neeting the full NOx SIP Call, with
Septenber 30, 1999 as the subm ssion date. On My 25,
1999, in response to a request by States chall enging the
NOx SIP Call, the D.C. Circuit issued a stay of the SIP
subm ssi on deadline pending further order of the Court.

M chigan, 213 F. 3d 663 (D.C. Cir. 2000), cert. denied,

121 S. Ct. 1225 (2001) (May 25, 1999 order granting stay
in part). Subsequently, we filed a nmotion on April 11,
2000, requesting the court to |lift the stay of the SIP
subm ssi on date and on June 22, 2000, the court lifted
the stay and established October 30, 2000, as the new SIP
subm ssion date. Thus, by setting this subm ssion date,
the Court recognized the 12-nmonth subm ssion schedul e
required in the NOx SIP Call.

In setting this timeframe, we al so recognize that
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t he proposed NOx SIP submttal date of 6 nmonths to 1 year
fromfinal promulgation of this rul emaking, but no later
than April 1, 2003, is no | onger appropriate due to the
February 22, 2002 publication date of the proposed rule.
We are also aware that sone States have |engthy
rul emaki ng processes that may require | onger than 12
mont hs for full adoption of regulations. However, States
have the ability to set their rul emaki ng procedures and
can provi de adequate nmechani sns to adopt regulations to
address interstate transport. Many States already have
energency or other shortened procedures in place in order
to bypass regul ar rul emaki ng procedures in certain
circunstances. W also note that some States have
al ready adopted SIPs that conply fully with the NOx SIP
Cal | .

Moreover, we note that States that fail to submt
SIPs within 12 nonths are not precluded from submtting
pl ans after that date. Areas wll not be subject to
mandat ory sanctions under section 179 of the CAA until 18
nonths after we find that the State failed to submt a
plan in response to the NOx SIP Call. Furthernore, if
the State makes a | ate subm ssion, our approval of that
program woul d serve to replace any Federal plan that may
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have taken effect in the interim W note that States
can submt draft plans (i.e., plans that have not
conpleted the final steps in the State adm nistrative
process) for parallel processing. See 47 FR 2703 (June
23, 1982). While this type of subm ssion may not
preclude a finding of failure to submt, it can help
ensure that the State programis approved as a SIP
revision and as a replacenent for any pronul gated Feder al
i npl enmentation plan in the nost expeditious nanner.
Al'so, as we did for the Phase | NOx SIP submttals, the
EPA Regional O fices and Headquarters will work cl osely
with the States to ensure that approvability issues are
qui ckly resolved in order to allow SIPs to be submtted
as expeditiously as possible.*
(Section 11.J, OAR-2001-0008, comments XIl-D 28, XlI-D
29).
K. What Are the Phase Il Conpliance Dates?

We are setting a Phase |l conpliance date of May 1,

2007. This date is 24 nonths after the SIP submtta

4 Techni cal Support Docunent, “Responses to Significant
Comrents on the Proposed Finding of Significant

Contri bution and Rul emaking for Certain States in the
OTAG Regi on for Purposes of Reduci ng Regi onal Transport

of Ozone,” Docket No. A-96-56, Item No. VI-C-o01, Septenber
1998.
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date plus the days until the next ozone season begins.
However, sources already controlled in an approved Phase
| SIP are required to neet the conpliance date stipul at ed
in that SIP, including non-Acid Rain EGUs and any
cogeneration units that were previously classified as
EGUs and whose cl assification changed to non- EGUs under
today’ s rul e.

In this section, it is inmportant to note that
al t hough conpliance dates are discussed for certain EGUs,
non- EGUs, and | C engines, States may choose to control
ot her sources. As stated in the original NOx SIP Call:

“States are not constrained to adopt neasures

that mrror the measures EPA used in calcul ating

t he budgets. In fact, EPA believes that nany

control neasures not on the list relied upon to

devel op EPA' s proposed budgets are

reasonabl e—especially those, |ike enhanced

vehi cl e inspecti on and mai nt enance prograns,

that yield both NOx and VOC em ssions

reductions. Thus, one State nmay choose to

primarily achi eve em ssions reductions from

stationary sources while another State may focus

em ssion reductions fromthe nobile source

sector.” (63 FR 57378, October 27, 1998).
1. How Are We Handl i ng Non-Acid Rain EGUs and Any
Cogeneration Units That Were Previously Classified as
EGUs and Whose Cl assification Changed to Non- EGUs Under
Today’ s Rul e?

We proposed a conpliance date of May 31, 2004 (or,
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if later, the date on which the source comrences
operation)for all Phase Il EGUs and non-EGUs in Al abama,
Connecticut, District of Colunbia, Delaware, Illinois,

| ndi ana, Kentucky, Massachusetts, Maryland, M chi gan,
North Carolina, New Jersey, New York, Ohio, Pennsylvani a,
Rhode Isl and, South Carolina, Tennessee, Virginia, and
West Virginia. W also proposed a conpliance date of My
1, 2005 (or, if later, the date on which the source
commences operation) for all sources in Georgia and

M ssouri. The conpliance dates mark the begi nning of the
periods during which units in the trading program nust
hol d at | east enough NOx all owances to cover their ozone
season NOx em ssions.

The proposed conpliance date of May 31, 2004 (or, if
| ater, the date on which the source commences operation)
was designed to provide Phase Il EGUs and non- EGUs a
little over 12 nonths after the deadline for State
subm ssion of Phase Il SIPs covering such units to
install any necessary enmi ssion controls. 1In today’'s
rule, we are finalizing a deadline of [insert date 12
mont hs after signature] for subm ssion of Phase Il SIPs.

However, we believe that for all of the States (except
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Georgia and M ssouri, which are addressed separately

bel ow), non-Acid Rain EGUs and any cogeneration units
that were previously classified as EGUs and whose
classification changed to non-EGUs under today’'s rule
were included in the Phase | SIPs that were already
submi tted. 4 Several States (i.e., Connecticut, District
of Col unbi a, Del aware, Massachusetts, Maryl and, New
Jersey, New York, Pennsylvania, and Rhode Island) have
submtted SIPs that cover non-Acid Rain EGUs and any
cogeneration units whose classification changed from EGUs
to non- EGUs under today’ s rule, as well as Phase | EGUs
and non-EGUs, and require conpliance with the all owance
hol di ng requirement starting May 1, 2003 (or, if later,
the date on which the source commences operation). The
remai ni ng States other than Georgia and M ssouri (i.e.,
Al abama, Illinois, Indiana, Kentucky, M chigan, North

Carolina, Ohio, South Carolina, Tennessee, Virginia, and

46 We note that the non-EGQU cl assification of those
cogeneration units that have been consistently treated as
non-EGUs in the NOx SIP Call and the Section 126 Rul e was
not remanded and vacated by the Court, and we maintain
that the May 31, 2004 conpliance date for such units is
not at issue in today’s rul enaking. However, even
assum ng arguendo that their conpliance date were at

i ssue, there would be no basis for establishing a |ater
conpliance date since these units (like, e.g., the non-
Acid Rain EGUs) are already subject to the May 31, 2004
date under the Phase | SIPs.
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West Virginia) have submtted SIPs that cover non-Acid
Rai n EGUs and any cogeneration units whose classification
changed from EGUs to non- EGUs under today’'s rule, as well
as Phase | EGUs and non-EGUs and require conpliance
starting May 31, 2004 (or, if later, the date on which

t he source commences operation). The coverage of non-
Acid Rain EGJUs and any cogeneration units whose
classification changed from EGUs to non- EGUs under
today’s rule is reflected both in the applicability

provi sions in the various SIPs — which provisions cover
EGUs and non- EGUs wit hout assum ng any non-Acid Rain
units or any cogeneration units — and in the State budget
denmonstrations and all owance all ocations — which list the
affected units including the non-Acid Rain EGUs and any
cogeneration units whose classification changed from EGUs
to non- EGUs under today’ s rule. Although, elsewhere in
today’s final rule, we are revising the definition of EGQU
and non-EGU, we believe that these revisions will require
the reclassification of few, if any, units as EGUs and
non- EGUs and will not make any additional units subject

to the NOx SIP Call. See section Il.A. 4 of this
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pr eanbl e. 47

Since all Phase Il non-Acid Rain EGUs and any
cogeneration units whose classification changed from EGUs
to non-EGUs under today's rule in these States are
al ready subject to a conpliance date of May 1, 2003 or
May 31, 2004 (or, if later, the date on which the source
conmences operation), we see no basis for extending the
NOx SIP Call conpliance deadline beyond the date
stipulated in the Phase |I SIPs under which these units
are covered. The CAA rests on an “overarching” principle
t hat the NAAQS be achi eved as expeditiously as possible
(63 FR 57356, 57449, Cctober 27, 1998). For exanpl e,
under section 181 of the CAA, the “primary standard
attai nment date for ozone shall be as expeditiously as
practicable but not later than [certain statutorily
prescribed attai nnent dates].” 42 U. S.C. 7511; see also
42 U.S.C. 7502(a)(2)(A). The State trading budgets under
the NOx SIP Call reflect the em ssions reductions
mandat ed under the NOx SIP Call in order to prevent

significant contribution to nonattainment in downw nd

47 To the extent that the revisions of the EGU and non- EGU
definitions have such an inpact on any specific units, we
will address the matter in connection with our review of
the relevant State Phase Il SIP provisions.
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States. Under these circunstances, we believe that the
CAA s overarching objective of expeditious as practicable
attai nment applies to these units.

A nunber of commenters (including several States
t hat have adopted SIPs with May 31, 2004 conpliance dates
for non-Acid Rain EGUs and any cogeneration units whose
classification changed from EGUs to non- EGUs under
today’ s rule) suggested that a conpliance date of May 31,
2004 did not provide sources enough tinme to install
em ssion controls. Some comrenters suggested that units
shoul d be given 2 years after submttal of SIPs to
conply. Several other comenters suggested that a
conpliance deadline should be set 1,309 days after the
required SIP submttal date to be consistent with the
D.C. Circuit’s August 30, 2000 order related to
conpliance dates under the NOx SIP Call. As expl ained
above, we do not believe it is necessary or appropriate
to extend the conpliance date beyond May 31, 2004 because
the States involved have al ready adopted rules requiring
non- Acid Rain EGUs and any cogeneration units whose
classification changed from EGUs to non- EGUs under
today’s rule to conply by that date or earlier. It
shoul d al so be noted that, even if the units had not
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al ready been included in the State’s Phase | SIPs, the

1, 309-day period used for setting the May 31, 2004
conpliance date for Phase | SIPs would not be appropriate
for those units. The Court’s decision to provide units
1,309 days after submttal of SIPs was based on the
anmount of tinme that we provided units to conmply with the
original NOx SIP Call, which had a conpliance deadline of
May 1, 2003. The original NOx SIP Call required States
to nmake significantly nore em ssions reductions (i.e.,

all the reductions that were subsequently designated as
ei ther Phase | or Phase Il reductions in response to the
Court’s decision) than the reductions (i.e., only the
Phase Il reductions for non-Acid Rain EGUs and any
cogeneration units whose classification changed from EGUs
to non- EGUs under today’s rule) addressed here. Geater
em ssions reductions require the installation of nore

enmi ssion controls, which in turn requires nore resources
such as boiler-mkers and cranes. The analysis that we
perfornmed for the proposed Phase Il rule shows that |ess
time is required to install em ssion controls for the
smal | er number of Phase Il units than the significantly

| arger nunber of Phase |I units in the trading program

2. \What Conpliance Date Are We Finalizing for |IC Engines
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and What is the Technical Feasibility of This Date?

We are setting a conpliance date for |IC engines of
May 1, 2007 (or, if later, the date on which the source
commences operation). This date is 24 nonths after the
SIP submttal date plus the days until the next ozone
season begi ns.
Comrent: Several comrenters fromthe pipeline industry
suggest the need to stagger or phase-in the conpliance
activities over several years. Additional coments from
the pipeline industry state that we ignore tinme needed to
get permts; that we assune 160 engi nes would be off-1line
in the same winter heating season; and that we failed to
consi der the problem of having nmultiple engines at one
facility subject to retrofit requirenents during the sane
short conpliance tinmefrane.

Comrents from 22 citizen groups recomend the My
2004 and May 2005 dates (or, if later, the date on which
the source commences operation), as proposed. One State
supports the May 2005 conpliance deadline proposed. All
ot her commenters request that we provide nore tinme than
was proposed. Another State believes that a m ni num of
24 months fromthe date of final SIP submttals is needed
for sources to conplete the necessary construction and
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installation of controls to conply with the Phase 11
provisions. A third State recomends the conpliance date
be 1,309 days after the SIP submttal date. Pipeline

i ndustry comments generally recomend May 2007 or 36 to
43 months from SIP submttal. These comenters refer to
the 1998 NOx SIP Call Rule which gave 43 nonths from SIP
submttal. Uility group comments al so recomrend we
shoul d apply the sanme 1, 309-day conpliance period for the
Phase Il NOx SIP Call requirements that applies to
sources for the Phase | conpliance pursuant to the
original NOx SIP Call Rule schedule.

Response: The pipeline industry has considerable
experience with the installation of LEC technol ogy.

VWil e there is sone evidence that installation of
controls on a few engines within 1 year is reasonabl e,
installing controls on nmany engines in a narrow tineframe
is nore problematic. As discussed bel ow, we believe that
t he proposed tinmefrane of about 13 nonths should be
extended to a m nimum of 24 nonths fromthe SIP submttal
date and the initial conpliance date should occur within
t he ozone season.

We obtained additional information regarding this
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i ssue. One manufacturer estimated the tinme between
request for cost proposal and contract to be 2 to 5
nmont hs and typically 3 to 4 nonths. It then takes 4 to 5
mont hs for delivery and an additional 1 nonth to install
and commence operation. This adds up to a total of 7 to
11 nmont hs.* Anot her manufacturer estimated the tine

bet ween cost proposal and contract is 2 to 4 weeks to
obtain bids; 2 to 3 nonths for selection of bids; 12 to
20 weeks for parts delivery to site; and 2 weeks to 1%
nonths for field installation. Another manufacturer
estimated fromrequest for cost bids to shipping of parts
takes 6 to 8 nonths for delivery and an additional 2 to 4
weeks to install and comrence operation. This adds up to
a total of 6 to 9 nmonths.# Information fromthe Ventura
County Air Pollution Control District in California
estimated 2 weeks to 1 nonth to install LEC and the total
time estimated fromrequest for cost proposal and
conmmenci ng operation of LEC was 6 to 9 nonths. A gas

pi peli ne conpany, CMS Energy, stated that a conpliance

schedul e of 11 nonths was easy to neet for one to two

48 See Docket No. OAR-2001-0008, Item No. Xl I1-E-01

49 See Docket No. OAR-2001-0008, Item No. XII-E-02.
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engi nes but would put a stress on the system for 200

engi nes. Colunbia Gas Transm ssion Corporation installed
controls on two engines in Bedford County, Pennsylvania
in 3 days, neeting the 3.0 g/bhp-hr standard set by the
State.® Thus, there is sonme agreenent that the necessary
conpliance period for installation of controls on a small
nunmber of engines is less than 1 year.

We disagree with the coment that 160 engi nes woul d
be off-line at the same time. W expect sonme conpani es
to choose to phase-in installation of the contro
equi prent over a 2-year period (or longer if the
conpani es begin retrofit activities sooner) and that
installation activities would occur primarily in the
summer along with normally schedul ed mai nt enance
activities. Further, as noted below, not all of the
potentially affected 1 C engi nes should be expected to
need LEC retrofits and not in the sane tinmefrane.

In response to Phase Il of the NOx SIP Call, sone
States may seek eni ssions reductions from source
categories other than I1C engines. Ot her States have

al ready net their NOx budgets and do not need to further

%0 See http://ww. di esel supply.conm/dscartic.htmfor
reprint of article from May 1998 of “Anerican Ol & Gas
Reporter.”
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control I C engines for purposes of the NOx SIP Call.

Still other States have net at |east a portion of the
Phase Il NOx SIP Call reductions due to em ssions
reductions affecting other source categories contained in
their 1-hour ozone nonattai nment area plans. This
reduces the need to retrofit IC engines in those States.

I n many cases, conpani es nay use “early reductions”
achi eved at 1C engines due to other requirenents, such as
RACT. %' For exanple, many | C engi nes were previously
controlled to neet RACT requirenments in many of the NOx
SIP Call States. These em ssions reductions help States
meet their NOx budgets and, thus, decrease the anmount of
addi ti onal reductions needed. According to information
subm tted by I NGAA, a 1996-97 survey determ ned that 245
| ean burn engines in the NOx SIP Call area have LEC. %2
Many engines in the NOx SIP Call area already have

decreased NOx em ssions at rich-burn engines through non-

51 Menp from Lydi a Wegnman, Director, Air Quality
Strategies and Standards Division, US. EPAto Air
Division Directors, U S. EPA Regions I-V, VII (August 22,
2002), providing guidance on issues related to stationary
| C engines and the NOx SIP Call.

52 “1 C Engi ne OTAG Questions” docunent prepared by | NGAA,

February 17, 2000. Many of these engines are smaller
than the “large” engines identified in the NOx SIP Call.
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sel ective catalytic reducti on(NSCR).5% States may choose
to credit these reductions instead of requiring new
reductions at other engines in order to neet the SIP
budget. Many nore NOx reductions are likely to result
from future maxi mum achi evabl e control technol ogy
(MACT) controls at |IC engines.> These factors also reduce
the need to retrofit IC engines in sone States.

We agree with industry comments that pipeline
conpanies will phase-in the control equipnent over a
mul ti-year tinmefrane. Some conpani es may choose to
stagger installation of the controls, beginning even
before conpl eti on of our rul emaking.> Stretching out the
installation timeframe in this manner would hel p the
conpani es achieve the results on tine. Further,
conpani es m ght choose to install controls early in some
of their engines in a tinmefranme that coincides with the

engi ne rebuild cycle.® |n another case, installation of

53 Al pha Gamma neno of June 19, 2002 (Docket No. OAR-2001-
0008, Item No. 0917).

54 See proposed rule at 67 FR 77845.

55 I NGAA letter of July 16, 2002 (Docket No. OAR-2001-
0008, Item No. 0918).

56 A top-end overhaul is generally recommended between
8,000 and 30,000 hours of operation that entails a
cylinder head and turbocharger rebuild (see Table 4 from
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the LEC retrofit kit was estimated to span 3 to 4 weeks
and the installation was not expected to inpact the

normal mai ntenance interval.® These approaches will help
reduce the tinme needed to install the controls.

We believe the industry has denponstrated that
mul ti pl e engi nes at conpressor stations can be
successfully retrofitted over a 24-nonth timefranme. For
exanmpl e, in Kentucky, the Jefferson Town Conpressor
Station’s RACT conpliance plan of April 2000 describes
the installation of LEC using a phased approach over a 2-
year period. Four engines were retrofitted during the
sumrer of 2001 and the remaining five engines were
retrofitted in the summer of 2002. Each engi ne was
expected to be out of service for approximately 6 weeks
and, due to heavy demand during the winter heating
season, all engines were expected to be operable from
October to April. Two additional cases show installation
on nmultiple engines in short tinme periods. Southern

California Gas Conpany conpleted testing of one engine in

“Technol ogy Characterization: Reciprocating Engi nes”
prepared by Energy Nexus G oup for EPA, 2-02).

57 GRI 12-98 report “NOx Control for Two-Cycle Pipeline
Reci procati ng Engi nes,” page 4-11. (Docket No. OAR-2001-
0008, Item No. Xl 1-K-24.)
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1995 and installed precombustion chambers on six engines
inits Mjave Desert operating area. The conversion of
the first unit was conpleted in October 1995 and the
conversion of the sixth unit was conpleted in Novenber
1996. The engines nmet the 2.0 g/bhp-hr standard set by
the Mojave Air District. Furthernore, as cited in a case
study in Vidor, Texas, six engines in the Beaunont/Port
Arthur area were retrofitted in the sumrer of 1999. 58

As shown bel ow, we al so exam ned historic tinmefranes
al l owed by the Congress and various regul atory agencies
to achieve conpliance with NOx requirenments foll ow ng
State/local rule adoption. These tinmefranes generally
illustrate the successful inplenmentation of past
regul atory prograns involving the installation of NOx
control s.

In the 1990 Amendnents to the CAA, Congress added
RACT requirenments for major sources of NOx. All
categories of major NOx sources in certain areas of the
nation were required to install RACT as expeditiously as
practicable or no later than May 31, 1995. Thus,
Congress all owed a maxi nrum of 30 nonths fromthe SIP

subm ttal deadline of Novenber 15, 1992 for a nuch | arger

58 See http://ww. engi nuityinc.com
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nunmber of sources than affected by this rul enaking.
Subsequent to the initial set of NOx RACT SIP
revi sions, we approved NOx RACT SIP submttals in some
areas whi ch had been exenpt fromthe requirenents. For
exanple, in Dallas, SIP rules required RACT as
expedi tiously as practicable or 24 nonths fromthe State
adoption date (rule adopted March 21, 1999). The State
of Texas, on Decenber 31, 1997, inplenmented a requirenent
for all major NOx sources in the Houston area to
i npl ement RACT; the State adopted a conpliance date of
Novenmber 15, 1999 for this program (22.5 nonths). 1In a
recent case, the State of Louisiana allowed up to a 3-
year period in Baton Rouge, coinciding with their
attai nment deadl i ne.
For engines subject to RACT |Iimts, the California
Ai r Resources Board gui dance document on | C engines
recomends final conmpliance within 2 years of district
rul e adoption.% The guidance states that this tine
period should be sufficient to evaluate control options,

pl ace purchase orders, install equipment, and perform

59 “Determ nation of RACT and BARCT for Stationary Spark-
I gnited Internal Conmbustion Engines,” California Air
Resour ces Board, Novenber 2001, pg. |V-15. (Docket No.
OAR- 2001- 0008, Item No. XIl-K-71.)
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conpliance verification testing. The Sacramento Air
District in California required conpliance within 2 years
of rule adoption (June 1995).

Regardi ng the need to obtain permts, we believe
that States will process permts expeditiously,
especially those permts associated with pollution
control projects. W have specifically encouraged States
in a recent neno (see NSR excl usion discussion in section
I1.B.2.c of this final rule) to consider exenpting
pol lution control projects fromcertain permtting
requi renents. Further, by nmoving the conpliance date to
at least 24 nonths after the SIP submttal date, we
believe that the tinme needed to revise permts will not
adversely affect the conpliance schedul e.

Further, the CAA contains an overarching principle
t hat downwi nd areas attain the ozone NAAQS “as
expeditiously as practicable.” [Sections 191(a), 172(a)].
The em ssions reductions fromtoday's rul emaking refl ect
the em ssions reducti ons nmandated under the NOx SIP Call
in order to prevent significant contribution to
nonattai nment in downw nd States. Thus, we are setting
an i nmplenentation date that will assure that the downw nd
States realize the air quality benefits of NOx reductions
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in order to achieve attai nment or reasonable further
progress toward attai nment (63 FR 57449-50).

Al t hough we provided a conpliance date of 1,309 days
for Phase | sources fromthe SIP submttal date, we do
not believe that a simlar conpliance period is needed
for the sources affected by today’ s rulemaking. This is
because today’s rul emaki ng affects a snmall er subset of
sources than Phase | sources, and these sources have been
aware of the applicability of the NOx SIP Call since
1998. In addition, as discussed earlier, States are free
to choose which sources to regulate in conpliance with
the NOx SIP Call requirements. Also, sone States have
al ready adopted SIPs that nmeet the full NOx SIP Call
requi rements.

I n summary, several factors descri bed above wll
serve to mnim ze the nunber of large |IC engines that
woul d need to be scheduled for LEC retrofit. Further,
conpani es that phase-in conpliance activities over
several years would al so reduce the number of | C engines
needing LEC retrofit per year. It is inportant to note
t hat RACT experience shows that conpanies can install LEC
retrofit over a 2-year tinmeframe, even where nultiple
engi nes are |located at the sane conpressor station. In
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recent RACT conpliance time decisions, State/l ocal
regul atory agencies generally specified 24-nonth periods
to install controls. The Congress in its 1990 CAA
Amendments all owed a maxi mrum of 30 nonths for all major
NOx sources across the nation to install RACT; this was a
much | arger task than installation of controls at IC
engines in certain States. As a result, we believe that
a 2-year period after the SIP submttal due date is
adequate for the installation of controls.

Further, because the NOx SIP Call is directed at
enm ssions during the ozone season, we believe that the
initial nmonth where conpliance is required should occur
during the ozone season. Therefore, the conpliance date
is May 1, 2007 (or, if later, the date on which the
source comrences operation).
3. What Conpliance Date Are We Finalizing for Georgia
and M ssouri ?

For all sources in CGeorgia and M ssouri, we proposed
a conmpliance date of May 1, 2005 (or, if later, the date
on which the source comrences operation). This
conpliance date was based on a proposed SIP submtta
deadline of April 1, 2003 and woul d have provi ded sources
25 months after SIP submittal to install controls. Based
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on the [Insert date 12 nonths from signature date] SIP

subm ttal deadline being finalized in today' s final rule,
provi ding sources with 25 nonths to install controls
woul d result in a conpliance deadline of [Insert date 37
nont hs from signature]. Because this would be after the
2006 ozone season, we are finalizing a conpliance
deadl i ne of May 1, 2007 (or, if later, the date on which
t he source commences operation). As we explained in the
NOx SIP Call, we believe a 25-nmonth conpliance tinefrane
i's reasonabl e given the anount of controls that need to
be installed. |If Mssouri and/or Georgia elect to
control |arge EGUs under a trading program we project
that the nost time-consum ng control installation wll
require installation of two SCRs and one SNCR. W al so
project that this can be done in 25 nonths (67 FR 8395).
Several commenters suggested that a May 1, 2005
conpliance date was reasonable for Georgia and M ssouri
if the rule were finalized in tinme to give States 1 year
to develop a regulation and SIPs were due by April 1,
2003. One commenter added that many EGUs w Il be
installing controls before 2005 in order to conply with a

State ozone attainment plan. W agree that the proposed
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conpl i ance deadline was reasonable when it was proposed.
However, we are adopting a May 1, 2007 conpliance
deadline to take into account the delay in finalizing
today’ s rul e.

One commenter suggested that providing units in
Georgia and M ssouri 25 nonths to conply was not enough
time. This commenter provided docunentation from an
engi neering firm suggesting that it would take at | east
36 months to install SCR on one unit. The comrenter
further asserted that it would take even | onger to
install SCR on two units at a single plant and suggested
that M ssouri sources be given at |least 43 nonths to
install controls. W disagree with this commenter. Many
SCR projects have been conpleted in significantly |ess
time. For instance, a SCR was installed on the AES
Sonmerset Plant in New York in 9 nonths from contract
award to conpletion. Reliant Energy conpl eted
construction of two SCRs on two 900 MWunits at their
Keyst one Plant in Pennsylvania in 46 weeks. Even
assum ng that the engineering and permtting took a year
this job was conpleted in less than 24 nonths. It should
al so be noted that this job was conpleted in 2003. This
was part of the peak construction period for SCRs under
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Phase | of the NOx SIP Call. Projects in Georgia and
M ssouri, being constructed after the bul k of the SCRs
for the NOx SIP Call have been installed, should have
much | ess conpetition for resources. The commenter
provi ded no explanation of why this project should take
so | ong when so many ot her projects have been conpl eted
in less time. Furthernore, the NOx SIP Call provides
M ssouri with CSP all owances that M ssouri nmay use to
address situations when installation cannot be conpletely
finished by the conpliance date. It should also be noted
that while we believe that the SCRs can be installed
within 25 nonths, if Mssouri conpletes its SIP by
Decenmber 31, 2005, they will actually have 29 nonths to
install the SCRs. This assunes that the conpany does not
begin any work on the SCRs until after the SIP is
finalized. Since the conpany should have a strong
i ndication as to whether they will need to install the
SCRs before the SIP is conpleted, they will actually have
nore than 29 nonths to install the SCRs.
L. Vhat Action Are We Taking on W sconsin?

In Mchigan, the Wsconsin industry petitioners
argued that the em ssions from Wsconsin do not
contribute significantly to nonattai nment in any other
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State. Section 110(a)(2)(D)(i)(l)requires that a State
“contribute significantly to nonattainnment in ... any
other State” in order to be included in the challenged
NOx SIP Call. 42 U S.C. 7410(a)(2)(D)(i)(1). The Court
hel d that “EPA erroneously included Wsconsin in the NOx
SIP Call because EPA failed to explain how Wsconsin
contributes to nonattainnent in any other State,”
M chi gan, 213 F.3d at 681 (enphasis in original). The
Court noted that the record showed only that em ssions
from Wsconsin contribute to violations of the standard
over Lake M chi gan.

Qur “zero-out” nodeling of Wsconsin em ssions using
UAM V shows that em ssions from W sconsin inpact ozone
| evel s in neighboring States, but not during exceedances
of the 1-hour NAAQS (i.e., these inpacts occur when ozone
| evel s are bel ow the NAAQS). For the OTAG epi sodes we
model ed, the ozone inpacts of Wsconsin on 1-hour
nonattai nnment are predicted in the northwestern part of
Lake M chi gan near the shore line of Wsconsin. 1In the
NOx SIP Call rul emaking, we concluded that inpacts over
the | ake shoul d be considered as contributions to States

bordering the lake (i.e., Mchigan, I|ndiana, and
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I11inois) because of | ake breeze effects (63 FR 57386,
Cct ober 27, 1998). The Court found that we had not
provi ded adequate support for this determ nation and
vacated the rule’s application to Wsconsin for the 1-
hour standard. M chigan, 213 F.3d at 681.

We agree that additional nodeling would be necessary
in order to find that Wsconsin significantly contributes
to downw nd 1-hour nonattainnment in any other State and
to include Wsconsin in the NOx SIP Call at this tine.

We do not currently have the nodeling necessary to take
such action, therefore, we are excluding the entire State
of Wsconsin fromthe requirenments of the 1-hour basis of
the NOx SIP Call to conformto the Court’s decision. In
addition, we received only one comment on excluding

W sconsin fromthe NOx SIP Call and it supported our
proposal to do so.

We are not, however, determ ning that Wsconsin's
em ssions do not contribute significantly to
nonattai nment downwi nd. W have not conpleted the
addi ti onal nodeling analysis for the States that are part
of the OTAG region but were not included in the final NOx
SIP Call. Although we stayed the 8-hour basis of the NOx
SIP Call Rule on Septenber 18, 2000 (65 FR 56245), we are
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in the process of evaluating lifting the stay. Today's
action to exclude Wsconsin fromthe 1-hour basis of the
NOx SIP Call does not address whether Wsconsin should
remain subject to the 8-hour basis of the NOx SIP Call.
We will address that issue at the tine we |ift the stay
as it applies to W sconsin.
M  How Are the 8-hour Ozone NAAQS Rules Affected by This
Action?

As noted above, the revisions to the NOx SIP Call in
today’ s action respond to the Court’s decision in
M chigan. The Court’s decision and today’ s action
concern issues arising under only the 1-hour ozone NAAQS,
and not the 8-
hour ozone NAAQS. Accordingly, none of the actions
finalized today — the definitions of EGU and non- EGU and
the control requirenents for |1C engines, and inplications
for the State budgets; the SIP subm ssion dates;
conpliance dates; the revised em ssions budgets for
Al abama, CGeorgia, M chigan, and M ssouri; and the
excl usi on of Wsconsin — have any effect on any
requirenments of the NOx SIP Call on States under the 8-

hour ozone NAAQS. Because of the litigation concerning
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t he 8-hour ozone NAAQS, we stayed all of the requirenents
of the NOx SIP Call under the 8-hour ozone NAAQS, ranging
fromthe SIP subm ssion dates to the control requirenents
(65 FR 56245, Septenber 18, 2000). Since then, the
Suprenme Court has held that the CAA authorizes EPA to

revise the ozone NAAQS. Whitman v. Anerican Trucking

Ass’'ns., 121 S. Ct. 903 (2001).

At this tine, we are evaluating the process for
[ifting the 8-hour stay. Originally, the NOx SIP Cal
requi rements under the 1-hour and 8-hour standards were
the same. As a result of court actions, sone parts of
the 1-hour NOx SIP Call are being nodified in this rule.

For the Interstate Air Quality Rule (1AQR), which we
proposed on January 30, 2004 (FR 69 4566), we reassessed
the 8-hour transport follow ng the approach used in the
NOx SIP Call, but using an updated nodel and updat ed
i nputs that reflect current requirenents, including the
NOx SIP Call. The I AQR proposes additional control
requi renents for 2010 and 2015 to address the transport
that remains in |later years after the inplenmentation of
the NOx SIP Call. For a nore detailed discussion of how
the NOx SIP Call and the I AQR would interact, see the

| AQR proposal .
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N. What W©Mbdifications Are Being Made to Parts 51, 78,
and 977

Today’ s action nakes certain nodifications to 40 CFR
Part 51, the inplenmenting regulations for the NOx SIP
Call Rule, that were pronul gated on October 28, 1998.
These nodi fications, which include clarifications,
definitions, and m nor changes, are being made in
response to the various court decisions on the NOx SIP

Call, (Mchigan v. EPA, 213 F. 3d 663 (D.C. Cir. 2000),

cert denied, 121 S. Ct. 1225 (2001)), the NOx SIP Cal

Techni cal Amendnents (Appal achian Power v. EPA, 251 F. 3d

1026 (D.C. Cir. 2001)), and the Section 126 Rule

(Appal achi an Power v. EPA, 249 F. 3d 1042 (D.C. Cir.

2001)).

In response to the court decision in Mchigan, the
Agency divided the NOx SIP Call into two phases (Phase |
and Phase I1), thereby enabling the Agency to proceed
with those portions of the NOx SIP Call that were upheld
by the Court. Phase Il addresses issues that were either
remanded or remanded and vacated by the Court. As a
result of the various court chall enges and deci sions
referenced above, nost of the applicable dates are no
| onger correct. States are now conplying or have
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conplied with dates either set by the Court or dates
triggered by the court decisions. Today' s action

nodi fies the applicable provisions to reflect the revised
applicable dates. In nost instances, today’ s revisions
do not include specific dates but rather specify a
timeframe, either during the first or second ozone
season, in relation to when the Phase | and Phase ||
sources are subject to control nmeasures and ot her
appl i cabl e requirenents. New section 51.121(a)(3)
defines “Phase |I” and “Phase I1.”

Section 51.121(b)(1)(ii) is nodified to specify the
new dates for inplenmentation of required control measures
under Phase | and Phase Il. All subsequent sections are
nodified to align with these new inpl enentati on dates.
Section 51.121(b)(2)(ii)(B) is nmodified to reflect the
period during which States may accunul ate early reduction
credits that nmay be subsequently utilized for conpliance
with the NOx SIP Call requirenents. Section
51.121(b)(2)(ii)(C) is also modified to specify the new
period during which States may bank em ssions credits.
Section 51.121(b)(2)(ii)(D) is nmodified to reflect the
new peri od when banked all owances will not be affected by
the limtation on the use of banked em ssions reductions
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credits or em ssions allowances or the flow control

provi sions. Conpliance supplement pool credits are
consi dered banked at the start of the second year of the
NOx SIP Call program and are therefore, subject to the
fl ow control provisions.

Section 51.121(b)(2)(ii)(E) is nmodified to refl ect
t he new period when flow control provisions will be
triggered. The conpliance date for the initial NOx SIP
Call program was May 1, 2003, and the flow control
provi sions were to begin in the second year of the
program i.e., 2004. However, in Mchigan, the Court
ruled that May 31, 2004, rather than May 1, 2003, is the
conpliance date for sources now covered under Phase |
Since then, we have inplenented the new fl ow control
dat es through notice and comrent rul emaki ngs for approval
of State NOx SIP Call SIPs, except for Georgia and
M ssouri. Flow control issues for Georgia and M ssour
wi |l be addressed in the context of reviewing their SIPs,
as discussed in section |I.1. of this rule.

Section 51.121(c), which specifies the States
subject to the NOx SIP Call with respect to the 1-hour
ozone NAAQS, is nodified by adding sections 51.121(c) (1)
and (c)(2). New section 51.121(c)(1) specifies States
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that all areas of the State are subject to the NOx SIP
Call, and section 51.121(c)(2) specifies those States
that only areas of the State that lie within the fine
grid portions are subject to the NOx SIP Call. Section
51.121(c)(2) also defines the fine grid for purposes of
the NOx SIP Call.

Section 51.121(d) is nodified to reflect dates by
which all the States subject to the NOx SIP Call nust
submt required SIP revisions to EPA for Phase | and
Phase Il. This revision reflects the Phase | SIP
subm ttal date of October 30, 2000, which was set by the
Court in Mchigan. Phase Il SIPs are now due by [insert
date 12 nonths after signature].

Section 51.121(e)(2) is renunbered and nmodified to
reflect the revised NOx budgets for each State. Section
51.121(e)(2)(i) contains the nodified table reflecting
changes to the State-by-State NOx budgets. New section
51.121(e)(2)(ii) (A -(D) specifies counties, which lie
within the fine grid, in the States of Al abam, Georgi a,
M chi gan, and M ssouri that are subject to the NOx SIP
Call requirenents.

Section 51.121(e)(3) is being renunbered as section
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51.121(e)(4). A new section 51.121(e)(3)(i) is added to
define the portion of the NOx budget that may be incl uded
in a Phase Il SIP subm ssion for each State.

In section 51.121(e)(4)(i) the period within which
sources may use CSP credits to denonstrate conpliance
with the NOx SIP Call requirenments is modified. This
revision is consistent with the original 2-year w ndow
specified in the NOx SIP Call (63 FR 57428-57430, October
27, 1998). Allowances fromthe CSP nust be used by
Sept enber 30, 2005 and Septenmber 20, 2008, for Phase |
and Phase |l sources, respectively. Section
51.121(e)(4)(ii) is modified by revising the date after
whi ch sources may not use CSP credits. Section
51.121(e)(4)(iii) is nodified to show the revised State-
by-State CSP amounts. Section 51.121(e)(4)(iv)(A) is
nodi fied by revising the period during which sources nust
i npl ement em ssions reductions to receive CSP credits.
Section 51.121(e)(4)(iv)(A) (1) is nodified by revising
the date by which States are to conpl ete issuance of CSP
credits to sources covered by the NOx SIP Call. Section
51.121(e)(4)(iv)(A)(3) is nodified by revising the period

during which em ssions reductions nust occur for sources
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to qualify for CSP credits. Section 51.121(e)(4)(iv)(B)
is nmodified by revising the former control inplenentation
date to reflect the new control inplenmentation dates.
Section 51.121(e)(4)(iv)(B)(1l) is modified to reflect new
dates by which States nust initiate the issuance of CSP
credits. Section 51.121(e)(4)(iv)(B)(2) is nodified by
revising the date by which the States are to conplete

i ssuance of CSP credits. Sections
51.121(e)(4)(iv)(B)(3)(i) and (ii) are modified to
reflect the new control inplenentation dates.

Section 51.121(e)(4) is renunbered as section
51.121(e)(5).

Sections 51.122 (g)(1) and (2) are nodified to
reflect the beginning and frequency of annual and
triennial em ssions reporting by States. A new Table is
inserted. Section 51.122 (h)(1) is modified to specify
t he address for subm ssion of the required reports.

Today’ s action also finalizes nodifications to 40
CFR parts 78 and 97 that were proposed on June 13, 2001.
The nodifications to part 78 were proposed so that
af fected sources under the Federal NOx Budget Trading

Program woul d have the sanme right of admnistrative
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appeal as affected sources under the Acid Rain Program
We received no coments on the revisions to part 78. The
proposed revisions to part 97 were made in order to align
nonitoring and reporting requirements with nodification
to part 75 made after the promul gation of part 97 and to
correct certain granmatical and technical errors. W
received two coments, one supporting a proposed revision
to part 97 and the other suggesting a change that was
addressed in the June 12, 2002 final revisions to part 75
(in 875.19).

We are finalizing the proposed nodifications to
parts 78 and 97 as proposed, with only three exceptions
of any significance.® The final revisions to 897.61(h)
differ fromthe proposed revisions in that the final
revi sions use | anguage consistent with | anguage in the
anal ogous provision in 896.61(b) of the nodel rule for
t he NOx Budget Tradi ng Program under the NOx SIP Call.

In particular, the final revisions refer to “the contro
period to which the NOx all owance transfer deadline

applies,” rather than referencing “the control period in

60 | n addition, the final revisions correct, w thout any
substantive changes, a few m nor, technical errors in the
proposed revisions or that were inadvertently |eft out of
t he proposed revisions.
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the same year as the NOx al |l owance transfer deadline.”
We believe that the | anguage in the final revisions to
897.61(b) is clearer and nore accurate than the |anguage
in the proposed revisions, as well as being anal ogous to
t he | anguage in 896.61(b).

Further, the final revisions to 897.70(b)(5) and (6)
differ fromthe proposed revisions in that the final
revi sions use | anguage consistent with | anguage in the
anal ogous provision in 875.4(e) of the Acid Rain Program
em ssion nonitoring regulations. In particular, the
final revisions add, to the | anguage “a new stack or
flue,” a reference to new “add-on NOx em ssion controls.”
As a result, 897.70(b)(5) and (6) contain the sane
references to new stacks, flues, or add-on NOx em ssion
controls as 8 75.4(e). Simlarly, the final revisions to
8§97.71(c) differ fromthe proposed revisions in that the
final revisions use | anguage consistent with | anguage in
t he anal ogous provision in 875.20(h)(3) of the Acid Rain
Program em ssion nonitoring regulations. In particular,
the final revisions [simlar to 875.20(h)(3)] provide
t hat provisional certification status for the | ow mass
em ssi on excepted nethodology is tied to receipt of a
“conplete” certification application.
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I11. STATUTORY AND EXECUTI VE ORDER REVI EW5
A. Executive Order 12866: Regul atory Pl anni ng and
Revi ew

Under Executive Order 12866 (58 FR 51735, October 4,
1993) the Agency nust determ ne whether the regulatory
action is "significant"” and, therefore, subject to Ofice
of Managenment and Budget (OVB) review and the
requi rements of the Executive Order. The Order defines
"significant regulatory action" as one that is likely to
result in a rule that may:

1. Have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or
safety, or State, local, or Tribal governnents or
communi ti es;

2. Create a serious inconsistency or otherw se
interfere with an action taken or planned by another
agency;

3. Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan progranms or the
ri ghts and obligations of recipients thereof; or

4. Raise novel legal or policy issues arising out
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of | egal mandates, the President's priorities, or the
principles set forth in the Executive Order

This action, which responds to the court decisions
in Mchigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000)(NOx SIP

Call); Appal achian Power v. EPA, 249 F.3d 1032 (D.C. Cir.

2001) (Section 126 Rule), and Appal achian Power v. EPA,

251 F.3d 1026 (D.C. Cir. 2001) (NOx SIP Call Techni cal
Amendnents), is a “significant regulatory action” under
Executive Order 12866 because it raises novel |egal or
policy issues and is, therefore, subject to review by
OVB.

Because this is a “significant regulatory action,” a
Regul atory I npact Analysis (RIA) is required. W are
using the original RIAs prepared for the three actions at
issue in the cases |isted above [“Regul atory I npact

Anal ysis for the NOx SIP Call, FIP, and Section 126
Petitions” (Docket OAR-2001-0008)] and [“Regul atory

| npact Analysis for the Final Section 126 Rule” (Docket
A-97-43)], which contain cost and benefit anal yses and
econom c i npact anal yses reflecting requirenments of those
rules. In addition, for |IC engines, we are using an
update to sone of the information in the final NOx SIP
Call RIA entitled, “NOx Em ssions Control Costs for
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Stationary Reciprocating Internal Combustion Engines in
the NOx SIP Call States” (August 11, 2000) and
“Stationary Reciprocating Internal Conbustion Engi nes:
Updated I nformati on on NOx Em ssions and Control
Techni ques,” (Septenber 1, 2000). This analysis
indicates that there is |l ess cost incurred per engine
t han shown in the original R A which was prepared for the
final NOx SIP Call. These documents are avail able for
public inspection in Docket OAR-2001-0008 which is |isted
in the ADDRESSES section of this preanble. Although the
original RIA estimated costs for controls on I C engines
of $100 million, we now estimate a cost of |ess than $33
mllion due to fewer sources affected, | ower cost per
ton, and a | ower average control |evel ($1990, ozone
season). In addition, we now estimate the costs for
controls in Georgia and M ssouri to be approximtely $136
mllion. Due to today’s action to renmove W sconsin and
portions of Al abama, CGeorgia, M chigan, and M ssouri from
the 1998 NOx SIP Call rule, the costs estimated in the
1998 RI A are | owered by about $146 nillion).
B. Paperwor k Reducti on Act

Today’ s action does not add any information
col l ection requirenents or increase burden under the
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provi sions of the Paperwork Reduction Act (44 U S.C. 3501
et seq.), and therefore is not subject to these

requi renents.

C. Regulatory Flexibility Act (RFA)

The EPA has determned that it is not necessary to
prepare a regulatory flexibility analysis in connection
with this final rule.

For purposes of assessing the inpacts of today's
rule on small entities, small entity is defined as: (1) a
smal | business as defined in the Small Business
Adm ni stration’s (SBA) regul ations at 13 CFR 12.201; (2)
a small governnental jurisdiction that is a governnment of
a city, county, town, school district or special district
with a popul ation of |ess than 50,000; and (3) a small
organi zation that is any not-for-profit enterprise which
is independently owned and operated and is not dom nant
inits field.

After considering the econom c inpacts of today’s
final rule on small entities, EPA has concluded that this
action will not have a significant econom c inpact on a
substanti al nunber of small entities. This final rule
wi Il not inpose any requirenments on small entities. This
final rule responds to the court decisions in Mchigan v.
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EPA, 213 F.3d 663, Appal achian Power v. EPA, 249 F.3d

1032 (D.C. Cir. 2001), and Appal achian Power v. EPA, 251

F.3d 1026 (D.C. Cir. 2001) (decisions on the NOx SIP
Call, Section 126 Rule, and NOx SIP Call Technical
Amendnents, respectively). The RIA for the original
final NOx SIP Call included inpacts to small entities
presum ng the application of the control strategies we
nodel ed as surrogates for what the States would actually
enploy in their NOx SIPs. W also prepared an anal ysis
of inmpacts to small entities affected by the Section 126
Rule. This analysis is sumuarized in the RIA for the
final Section 126 Rule and included in the docket for
that rule. This action does not inpose any requirenments
on small entities nor will there be inpacts on small
entities beyond those, if any, required by or resulting
fromthe NOx SIP Call and the Section 126 Rul es.
D. Unf unded Mandat es Ref orm Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Public Law 104-4, establishes requirenents for
Federal agencies to assess the effects of their
regul atory actions on State, |ocal, and Tri bal
governnments and the private sector. Under section 202 of
the UMRA, 2 U. S.C. 1532, EPA generally nmust prepare a
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written statement, including a cost-benefit analysis, for
any proposed or final rules with “Federal mandates” that
may result in the expenditure by State, |ocal, and Tri bal
governnments, in the aggregate, or by the private sector,
of $100 mllion or nore in any 1 year. A “Federal
mandate” is defined to include a “Federal
i ntergovernnental nmandate” and a “Federal private sector
mandate” [2 U.S.C. 658(6)]. A “Federal intergovernnental
mandate,” in turn, is defined to include a regulation
that “woul d i npose an enforceabl e duty upon State, |ocal
or tribal governments,” [2 U S.C 658(5)(A)(i)], except
for, anmong other things, a duty that is “a condition of
Federal assistance” [2 U S.C. 658(5 (A (l1)]. A “Federal
private sector mandate” includes a regulation that “would
i npose an enforceable duty upon the private sector,” with
certain exceptions [2 U S.C. 658(7)(A)].

The EPA prepared a statenment for the final NOx SIP
Call that would be required by UMRA if its statutory
provi sions applied. Today' s action does not create any
addi ti onal requirenents beyond those of the final NOx SIP
Call, therefore, no further UVRA anal ysis is needed.

An Unfunded Mandates Anal ysis was prepared for the
proposed Section 126 Rul e which was published on May 25,
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1999. The EPA updated this analysis for the final
Section 126 Rule (January 18, 2000). This “Governnent
Entity Analysis for the Final Section 126 Petitions Under
the Clean Air Act Anendnents Title I,” is available for
public inspection in Docket A-97-43 which is listed in
t he ADDRESSES section of this preanble. This analysis
determ ned that the final Section 126 rul emaking
contained no regulatory requirenments that m ght
significantly or uniquely affect small governnents.
Today’ s action inposes no new additional requirenents
above those established in the final Section 126 Rul e.
E. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalisn (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure “neani ngful and tinmely
i nput by State and | ocal officials in the devel opment of
regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” is defined
in the Executive Order to include regulations that have
“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the
States, or on the distribution of power and
responsi bilities anong the various |evels of governnent.”

Under section 6 of Executive Order 13132, EPA may not
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i ssue a regulation that has federalisminplications, that
i nposes substantial direct conpliance costs, and that is
not required by statute, unless the Federal governnent
provi des the funds necessary to pay the direct conpliance
costs incurred by State and | ocal governnents, or EPA
consults with State and | ocal officials early in the
process of devel opi ng the proposed regul ation. The EPA
al so may not issue a regulation that has federalism
inplications and that preenpts State |law, unless the
Agency consults with State and | ocal officials early in

t he process of devel oping the proposed regul ati on.

This action addressing the NOx SIP Call and Section
126 Rul es does not have federalisminplications. It wll
not have substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the
States, or on the distribution of power and
responsi bilities anong the various |evels of governnent,
as specified in Executive Order 13132.

In issuing the NOx SIP Call, EPA acted under section
110(k) (5), which requires the Agency to require a State
to correct a deficiency that EPA has found in the SIP.

In October 1998, EPA issued its final NOx SIP Call Rule
finding that the SIPs for 22 States and the District of

Col unbi a were substantially inadequate because they did
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not regulate em ssions that significantly contribute to
downwi nd nonattai nment in other States. On March 3,
2000, the D.C. Circuit largely upheld that rule but
remanded certain mnor issues and vacated and remanded
ot her m nor issues to the Agency for further
consideration. Mchigan v. EPA, 213 F.3d 663 (D.C. Cir.
2000) (NOx SIP Call). Today, EPA is finalizing action on
t hese remanded and remanded and vacated portions of the
rule. This action also responds to an issue that the
court remanded and vacated in the challenge to the NOx

SIP Call Technical Amendnents. Appal achi an Power v. EPA,

251 F. 3d 1026 (D.C. Cir. 2001)(NOx SIP Call Technical
Amendnent s) .

Wth respect to the action concerning the definition
of EGQU and the |level of control for |IC engines, action
revising the em ssion budgets for Georgia, Mssouri,

Al abama, and M chigan, and the SIP subm ssion and source
conpliance dates, EPA' s action does not inpose any
addi ti onal burdens beyond those inposed by the final NOx
SIP Call. Thus, today’'s action does not alter the

rel ati onship established by the final NOx SIP Call Rule,
which remains in place for 19 States (including Al abama
and M chigan) and the District of Colunmbia. Moreover, no

aspect of this rule changes the established relationship
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bet ween the States and EPA under title | of the CAA
Under title | of the CAA, States have the primary
responsibility to develop plans to attain and nmaintain
the NAAQS. As found by the court, the States have full
di scretion under the NOx SIP Call Rule to choose the
control requirenents necessary to address the transported
em ssions identified by EPA in the NOx SIP Call Rule.

As provided in the final action pronul gating the NOx
SIP Call Rule and the Technical Amendnents, the NOx SIP
Call Rule will not inpose substantial direct conpliance
costs. While the States will incur some costs to devel op
the plan, those costs are not expected to be substantial.
Mor eover, under section 105 of the CAA, the Federal
government supports the States’ SIP devel opnment
activities by providing partial funding of State prograns
for the prevention and control of air pollution. Thus,
the requirements of section 6 of the Executive Order do
not apply to this rule.

Today’ s rule also responds to the Court’s deci sion

in Appal achi an Power v. EPA, 249 F.3d 1032 (D.C. Cir.

2001) (Section 126 Rule). This action inposes no new
requi renments that inpose conpliance burdens beyond those
t hat EPA established under the final Section 126 Rule

(January 18, 2000).
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F. Executive Order 13175: Consultation and Coordi nation
with Indian Tribal Governnents

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnments” (65 FR
67249, Novenber 6, 2000), requires EPA to devel op an
account abl e process to ensure “nmeaningful and tinely
i nput by tribal officials in the devel opnent of
regul atory policies that have tribal inplications.”
“Policies that have tribal inplications” is defined in
t he Executive Order to include regulations that have
“substantial direct effects on one or nore Indian tribes,
on the relationship between the Federal governnment and
the Indian tribes, or on the distribution of power and
responsibilities between the Federal governnment and
I ndi an tribes.”

This rule does not have Tribal inplications. It
wi Il not have substantial direct effects on Tri bal
governnments, on the relationship between the Federal
governnment and I ndian Tribes, or on the distribution of
power and responsibilities between the Federal governnent
and I ndian Tribes, as specified in Executive Oder 13175.
Today's action does not significantly or uniquely affect
the communities of Indian Tribal governments. The EPA

stated in the final NOx SIP Call Rule, the Techni cal
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Amendnents Rule, and the Section 126 Rul e that Executive
Order 13084 did not apply because those final rules do
not significantly or uniquely affect the communities of
I ndi an Tri bal governnments or call on States to regulate
NOx sources |ocated on Tribal lands. The same is true of
today’ s action. Thus, Executive Order 13175 does not
apply to this rule.
G Executive Order 13045: Protection of Children from
Envi ronment al Health and Safety Ri sks

Executive Order 13045: “Protection of Children from
Envi ronmental Health Risks and Safety Risks” (62 FR
19885, April 23, 1997) applies to any rule that (1) is
determned to be “economcally significant” as defined
under Executive Order 12866, and (2) concerns an
environnental health or safety risk that EPA has reason
to believe may have a di sproportionate effect on
children. |If the regulatory action neets both criteria,
t he Agency nust eval uate the environnental health or
safety effects of the planned rule on children, and
expl ain why the planned regulation is preferable to other
potentially effective and reasonably feasible
alternatives considered by the Agency.

The EPA interprets Executive Order 13045 as appl yi ng
only to those regulatory actions that are based on health
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or safety risks, such that the analysis required under
section 5-501 of the Order has the potential to influence
the regulation. This action is not subject to Executive
Order 13045 because it does not concern an environment al
health or safety risk that we have reason to believe may
have a di sproportionate effect on children and it is not
econom cal ly significant under Executive Order 12866.
H. Executive Order 13211: Actions That Significantly
Af fect Energy Supply, Distribution, or Use

This summary of the energy inpact analysis report
dat ed Oct ober 2, 2001 (Docket No. OAR-2001-0008, Item No.
Xll-L-06] estimtes the energy inpacts associated with
the Phase Il portion of the NOx SIP Call, in accordance
with Executive Order 13211. It covers all |arge EGUs
that do not participate in the Acid Rain Trading Program
and large I1C engines in the District of Colunbia and the
21 States of the NOx SIP Call region, as well as all NOx
SIP Call sources (cement kilns, utility boilers,
i ndustrial boilers, conbustion turbines, and I C engi nes)
in the fine grid portions of Georgia and Mssouri. This
anal ysis al so considered inpacts on sources in only the
fine grid portions of Mchigan and Al abama. W
identified applications of control devices appropriate

for this analysis that provide high |evels of NOx
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reduction at relatively |low cost, with an average cost of
| ess than $2,000 (1990 dollars) per ozone season ton of
NOx renoved, anmong them SCR and NSCR, fluid injection
(steam or ammonia - ternmed SNCR), and LEC. Through the
anal ysis, we identified three relevant energy effects
that occur during normal operation of these devices:

i ncreased energy demands required by certain control

devi ces and equi pnment, increased energy use due to
pressure drop and changes in the stoichiometry of the
conbustion process, and energy credits from i nproved
conmbustion. Each of these NOx controls has at |east one
of these energy effects as part of their nornal

oper ati on.

The United States consunmed over 22 quads
(quadrillion Btus) of natural gas in 1999.% Wth respect
to energy sources, the application of LEC technol ogy to
natural gas-driven |IC engines anmounts to a savi ngs of
about 4,000 mmBtus per unit, or about 70 billion Btus for
all affected I C engines (about 70 mllion cubic feet of
gas). This anpunts to about three tenths of one percent
of the nation’s annual consunption. Consequently, the

application of LEC technology |eads to a small savings in

61 Nati onal Energy Foundati on web page:
http://wwv. nefl. org/ea/eastats. htm .

223



nat ural gas use nationw de by affected sources and their
firms, but not a |l arge enough savings to affect the price
or distribution of gas in the United States.

The additional coal necessary to conpensate for the
| oss of efficiency from SCR and SNCR controls amounts to
about 11 mmBtus per affected coal-fired boiler, or 89
mBt us per year per source. For all affected utility and
i ndustrial coal-fired boilers, this translates to
slightly nmore than 70 billion Btus. The United States
al so consuned over 22 quads of coal in 1999. Therefore,
the net increase in coal consunption necessary for
affected boilers to conpensate for their efficiency |oss
ampunts to about three ten-thousandths of one percent of
the nation’s annual demand for coal. The change in

demand for coal caused by NOx control efficiency |oss

wi Il not be of sufficient magnitude to affect coal
prices. In addition, the reduction in electricity output
in response to the requirements of the Phase Il NOx SIP

Call rulemaking is |less than one-half of one percent of
predi cted nati onwi de out put between 2005 and 2010 (to
approxi mate a 2007 projection). Because utilities
constantly adjust their output to match demand, and
because demand fluctuates nmore widely than the predicted

reduction in electricity output fromthe Phase I

224



rul emaki ng, this report indicates there will be no

significant effect on production or the factors of

producti on i nposed by the NOx SIP Call for affected
boi |l ers.

Therefore, we conclude that the rule when
inplemented is not likely to have a significant adverse
effect on the supply, distribution, or use of energy.
For nmore information on the results of this analysis,
pl ease consult the energy inpact analysis report in the
public docket for this rule.

We received four conmments on this admnistrative
requi rement as sunmari zed below (XI1-D-07, TX Gas
Transm ssion Corp.; XII1-D-09, INGAA, XII-D 10, El Paso
Corp.; XIl-F-12, Ni Source, Inc.).

Comrent: Executive Order 13211 requires us to analyze
the effect of its regulations on the Nation s energy
supply, distribution and use. Comenters state that (1)
we failed to anal yze, or even recognize, its deadline's
potential effect on the United States’ natural gas
transm ssion system (Xl 1-F-12),(2) the proposal’s

i npractical conpliance deadline could conprom se nmuch of
the Nation’ s gas transm ssion and storage system yet

t here has been no analysis of this issue, (3) EPA nust

provi de a conpliance period that is adequate to avoid
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t hese problenms, and (4) the Agency nust conduct a study

t hat denonstrates (after notice and opportunity for
comment) that it has fully considered all of the inpacts
on energy supply and distribution. (p. 12 of coment XII-
D-09 and p. 13 of coment XlI-D10.)

Response: We disagree with the coment that we failed to
anal yze the effect of this rule on the Nation’s energy
supply, distribution and use. |In accordance with
Executive Order 13211, we conpleted an energy i npact
analysis of this rule, on Cctober 2, 2001. The analysis
indicated m nimal effects, less than 0.5 percent
nationally, on both energy supply, distribution and
demand, including natural gas.

We note that the nore prevalent LEC retrofit, which
has been in use for alnobst 20 years, is the screwin
preconmbusti on chanber.®% This kind of retrofit is both
| ess costly and tinme-consum ng than other kinds of LEC
retrofit. For exanple, Colunbia Gas Transm ssion

Cor poration, using screwin preconbustion chanbers,

62 St ati onary Reci procating Internal Conmbustion Engi nes
Updat ed I nformati on on NOx Em ssions and Control

Techni ques, Revi sed Final Report, prepared by Ec/R, Inc.
for EPA, p. 4-2, Septenber 1, 2000, available on the

| nt ernet at

http://ww. epa. gov/ttn/ naags/ ozone/rto/fip/datal/rfic_engi
ne. pdf .
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retrofit two I C engines at its Bedford County,
Pennsyl vania, facility within 3 days.® W have al so
found that nmost, if not all, natural gas pipeline
stations are equipped with nmultiple I C engines and that
not all engines are operated at the sanme tine.
Therefore, we believe that LEC retrofits can be phased-in
making it less likely for an entire station to go offline
for a LEC retrofit. Thus, because a phased-in approach
is feasible, we believe that engine stations can continue
operating close to their standard |evel thereby avoiding
service interruptions. W also note that the Decenber
1998 Gas Research Institute report concl uded that
“installation of the [LEC] retrofit kit is not expected
to i npact the normal maintenance interval.”% The energy
i npact analysis also indicated that I C engines retrofit
with LEC will experience, on average, an energy savings
of half a mllion BTUs per hour per engine, and therefore
savings in operating costs.

The comrent that the 11-nmonth conpliance deadline

coul d conprom se the nation’s gas transm ssion and

6 Found in reprint of article in “Anerican Gas & Q|
Reporter,” May 1998, available on the Internet at
http://ww. di esel supply. com dscartic. htm

64 “NOx Control for Two-Cycle Pipeline Reciprocating
Engi nes,” p. 4-11, Decenber 1998.
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storage systemis no |longer an issue because we are
allowi ng nore than 24 nonths from SIP submttal date for
i npl ementation of controls. Qur response to this coment
is fully discussed in section Il.K. 2 of this rule, *“Wat
Conpl i ance Date Are We Finalizing for |1C Engi nes and What
is the Technical Feasibility of This Date?”

Wth the inprovenents in ease of LEC retrofits that
i nclude scheduling retrofits during maintenance cycl es,
t he adequate tinme we believe exists for inplenmentation,
and the flexibility granted to States to neet their NOX
budgets, we do not believe the concerns expressed about
effects on natural gas transm ssion from conpliance with
the Phase Il NOX SIP Call rule are warranted.
| . National Technol ogy Transfer Advancement Act

The National Technol ogy Transfer Advancenment Act of
1997 does not apply because today’s action does not
require the public to performactivities conducive to the
use of voluntary consensus standards under that Act in
the NOX SIP Call, and NOX SIP Call Technical Amendnents.
Today’ s final action also does not inpose additional
requi renents over those in the final Section 126 Rul e.
The EPA's conpliance with these statutes and Executive
Orders for the underlying rules, the final NOX SIP Cal
(63 FR 57477, October 27, 1998), the NOX SIP Cal
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Techni cal Amendnents (64 FR 26298, May 14, 1999; 65 FR
11222, March 2, 2000), and the final Section 126 Rule (65
FR 2674, January 18, 2000) is discussed in nore detail in
the citations shown above.
J. Executive Order 12898: Federal Actions to Address
Envi ronmental Justice in Mnority Popul ati ons and Low
| ncone Popul ati ons

This action does not involve special consideration
of environmental justice related issues as required by
Executive Order 12898 (59 FR 7629, February 16, 1994).
For the final NOx SIP Call and Section 126 Rul es, the
Agency conducted general anal yses of the potenti al
changes in ozone and particulate matter |evels that nay
be experienced by mnority and | owincone popul ati ons as
a result of the requirenments of these rules. These
findings were presented in the RIA for each of these
rules. Today' s action does not affect these anal yses.
K. Congressi onal Revi ew Act

The Congressional Review Act, 5 U S.C. 801 et seq.

as added by the Smal| Busi ness Regul atory Enforcenment

Fai rness Act of 1996, generally provides that before a
rule may take effect, the agency prorulgating the rule
must submt a rule report, which includes a copy of the

rule, to each House of the Congress and to the
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Comptrol |l er General of the United States. The EPA wi ||
submt a report containing this rule and other required
information to the U S. Senate, the U S. House of
Representatives, and the Conptroller General of the

United States prior to publication of the rule in the

Federal Reqgister. A “mjor rule” cannot take effect

until 60 days after it is published in the Federal

Regi ster. This action is a “mjor rule” as defined by 5
U S C 8804(2). This rule will be effective [Insert date

60 days after publication].

Li st of Subjects

40 CFR Part 51

Adm ni strative practice and procedure, Air pollution
control, Environnmental protection, |Intergovernnental
rel ations, Ozone, Reporting and recordkeepi ng

requi renments.

40 CFR Part 78

Air pollution control, Nitrogen oxides, Ozone, Acid Rain
Program Tradi ng budget, Conpliance suppl enment pool.
40 CFR Part 97

Adm ni strative practice and procedure, Air pollution
control, Intergovernnmental relations, N trogen oxides,
Ozone, Reporting and recordkeepi ng requirenents.
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Interstate Ozone Transport: Response to Court Decisions
on the NOx SIP Call, NOx SIP Call Technical Anendnents,
and Section 126 Rul es- Page 209 of 245

Dat ed:

M chael O. Leavitt
Adm ni str at or

For the reasons set out in the preanble, title 40
chapter of the Code of Federal Regul ations is anended as
foll ows:

PART 51 - [ Anended]
1. The Authority citation for part 51 continues to read
as follows:

Aut hority: 23 U.S.C. 101; 42 U S.C. 7401-7671q.

2. Section 51.121 is anended:
a. By addi ng paragraph (a)(3).
b. By revising paragraphs (b)(2)(ii), (b)(2)(ii)(B),

(b)(2)(ii)(Q, (b)(2)(ii)(D), and (b)(2)(ii)(E)

i ntroductory text.
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cC. By revising paragraph (c).

d. By revising paragraph (d)(1).

e. By revising paragraphs (e)(1) and (e)(2).

f. By redesignating paragraphs (e)(3) and (e)(4) as
(e)(4) and (e)(5).

g. By addi ng a new paragraph (e)(3).

h. By revising newy designated paragraphs (e)(4) (i),
(e)(d)(ii), (e)(d)(iii), (e)(4)(iv)(A introductory
text, (e)(4)(iv)(A (1), (e)(4) (iv)(A(3),
(e)(4)(iv)(B) introductory text, (e)(4)(iv)(B)(1),
(e)(4) (iv)(B)(2), (e)(4)(iv)(B)(3)(i),

(e) () (iv)(B)(3)(ii), (e)(4)(iv)(B)(3)(iii).

The revisions and additions read as foll ows:
8§51.121 Findings and requirenents for subm ssion of State
i npl ementation plan revisions relating to em ssions of
oxi des of nitrogen.

(a) * * *

(3)(i) For purposes of this section, the term “Phase
| SIP Subm ssion” neans those SIP revisions submtted by
States on or before October 30, 2000 in conpliance with
paragraph (b)(1)(ii) of this section. A State' s Phase |
SI P subm ssion may include portions of the NOX budget,
under paragraph (e)(3)of this section, that a State is
required to include in a Phase Il SIP subm ssion.

232



(i1) For purposes of this section, the term “Phase
Il SI'P Subm ssion” neans those SIP revisions that nust be
submtted by a State in conpliance with paragraph
(b)(1)(i1t) of this section and which includes portions of
t he NOX budget under paragraph (e)(3) of this section.

(b) * * *

(1) * * *

(ii) Requires full inplenmentation of all such
control neasures by no later than May 31, 2004 for the
sources covered by a Phase | SIP subm ssion and May 1,
2007 for the sources covered by a Phase Il SIP
subm ssi on

(2) * * *

(ii) * * *

(B) Em ssions reductions occurring prior to the
first year in which any sources covered by Phase | or
Phase Il SIP subni ssion are subject to control measures
under paragraph (b)(1)(i) of this section may be used by
a source to denonstrate conpliance with the SIP revision
for the first and second ozone seasons in which any
sources covered by a Phase | or Phase Il SIP subm ssion
are subject to such control measures, provided the SIPs
provi sions regardi ng such use conply with the

requi renents of paragraph (e)(4) of this section.
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(C) Em ssions reductions credits or em ssions
al | owmances held by a source or other person follow ng the
first ozone season in which any sources covered by a
Phase | or Phase Il SIP subm ssion are subject to contro
measur es under paragraph (b)(1)(i) of this section or any
ozone season thereafter that are not required to
denonstrate conpliance with the SIP for the rel evant
ozone season nmay be banked and used to denonstrate
conpliance with the SIP in a subsequent ozone season.

(D) Early reductions created according to the
provi sions in paragraph (b)(2)(ii)(B) of this section and
used in the first ozone season in which any sources
covered by Phase | or Phase Il subm ssions are subject to
t he control measures under paragraph (b)(1)(i) of this
section are not subject to the flow control provisions
set forth in paragraph (b)(2)(ii)(E) of this section.

(E) Starting with the second ozone season in which
any sources covered by a Phase | or Phase Il SIP
subm ssion are subject to control measures under
paragraph (b)(1)(i) of this section, the SIP shal
include provisions to limt the use of banked em ssions
reductions credits or em ssions all owances beyond a
predeterm ned amount as cal cul ated by one of the

foll owi ng approaches:
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(c) The following jurisdictions (hereinafter
referred to as “States”) are subject to the requirenent
of this section:

(1) Wth respect to the 1-hour ozone NAAQS:
Connecticut, Delaware, Illinois, Indiana, Kentucky,

Maryl and, Massachusetts, New Jersey, New York, North
Carol ina, Onhio, Pennsylvania, Rhode Island, South
Carolina, Tennessee, Virginia, West Virginia, and the
Di strict of Col unbi a.

(2) Wth respect to the 1-hour ozone NAAQS, the
portions of M ssouri, M chigan, Al abama, and Georgia
within the fine grid of the OTAG nodeling domain. The
fine grid is the area enconpassed by a box with the
foll owi ng geographi c coordi nates: Sout hwest Corner, 92
degrees West | ongitude and 32 degrees North latitude; and
Nort heast Corner, 69.5 degrees West |ongitude and 44
degrees North | atitude.

(d)y * * *

(1) The SIP subm ssions required under paragraph
(a) of this section nust be submtted to EPA by no | ater
t han Oct ober 30, 2000 for Phase | SIP subm ssions and no
|ater than [insert date 12 nonths after signature] for

Phase Il SIP subni ssi ons.
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(e)(1) Except as provided in paragraph (e)(2)(ii)
of this section, the NOX budget for a State listed in
paragraph (c) of this section is defined as the total
amount of NOX emi ssions fromall sources in that State,
as indicated in paragraph (e)(2)(i) of this section with
respect to that State, which the State nust denonstrate
that it will not exceed in the 2007 ozone season pursuant
to paragraph (g)(1) of this section.

(2)(i) The State-by-State ampunts of the NOX

budget, expressed in tons, are as foll ows:

St ate Fi nal Budget
Al abama . . . . . . . 119, 827
Connecticut . . . . . 42, 850
Del aware . . . . . . 22,862
District of Col unbia 6, 657
Georgia . . . . . . . 150, 656
[1linois . . . . . . 271,091
Indiana . . . . . . . 230, 381
Kentucky . . . . . . 162, 519
Maryland . . . . . . 81, 947
Massachusetts . . . . 84, 848
Mchigan . . . . . . 190, 908
M ssouri . . . . . . 61, 406
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New Jersey . . . . . 96, 876
New York . . . . . . 240, 322
North Carolina . . . 165, 306
Chio . . . . . . . . 249, 541
Pennsylvania . . . . 257, 928
Rhode Island . . . . 9, 378
South Carolina . . . 123, 496
Tennessee . . . . . . 198, 286
Virginia . . . . . . 180, 521
West Virginia . . . . 83,921
Tot al Ce e 3,031, 527

(ii) (A For purposes of paragraph (e)(2)(i) of this
section, in the case of each State |isted in paragraphs
(e)(2)(i1)(B) through (E) of this section, the NOX budget
is defined as the total anmount of NOX em ssions from al
sources in the specified counties in that State, as
i ndicated in paragraph (e)(2)(i) of this section with
respect to the State, which the State nust denonstrate
that it will not exceed in the 2007 ozone season pursuant
to paragraph (g)(1) of this section.

(B) In the case of Al abam, the counties are:

Aut auga, Bi bb, Bl ount, Cal houn, Chanbers, Cherokee,
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Chilton, Clay, Cleburne, Col bert, Coosa, Cullnman, Dallas,
De Kal b, Elnore, Etowah, Fayette, Franklin, Greene, Hale,
Jackson, Jefferson, Lamar, Lauderdal e, Lawrence, Lee,
Li nrest one, Macon, Madi son, Marion, Marshall, Mbrgan
Perry, Pickens, Randol ph, Russell, St. Clair, Shel by,
Sunter, Tall adega, Tall apoosa, Tuscal oosa, Wl ker, and
W nst on.

(C© In the case of Georgia, the counties are:
Bal dwi n, Banks, Barrow, Bartow, Bi bb, Bl eckley, Bulloch
Bur ke, Butts, Candler, Carroll, Catoosa, Chattahoochee,
Chatt ooga, Cherokee, Clarke, Clayton, Cobb, Col unbi a,
Cowet a, Crawford, Dade, Dawson, De Kal b, Dooly, Dougl as,
Ef fi ngham El bert, Emanuel, Evans, Fannin, Fayette,
Fl oyd, Forsyth, Franklin, Fulton, Glmer, d ascock,
Gordon, G eene, G nnett, Habersham Hall, Hancock
Har al son, Harris, Hart, Heard, Henry, Houston, Jackson,
Jasper, Jefferson, Jenkins, Johnson, Jones, Lanar,
Laurens, Lincoln, Lunpkin, MDuffie, Macon, Madison,
Mari on, Meriwether, Monroe, Mrgan, Mirray, Miscogee,
Newt on, Oconee, gl et horpe, Paul di ng, Peach, Pickens,
Pi ke, Pol k, Pul aski, Putnam Rabun, Richnond, Rockdal e,
Schl ey, Screven, Spal ding, Stephens, Tal bot, Taliaferro,
Tayl or, Towns, Treutlen, Troup, Twi ggs, Union, Upson,
Wal ker, Walton, Warren, Washington, VWhite, Whitfield,

W I kes, and W ki nson.
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(D) In the case of M chigan, the counties are:

Al | egan, Barry, Bay, Berrien, Branch, Cal houn, Cass,
Clinton, Eaton, Genesee, Gratiot, Hillsdale, |Ingham

| oni a, |sabella, Jackson, Kalamazoo, Kent, Lapeer,
Lenawee, Livingston, Maconmb, Mecosta, M dl and, Monroe,
Mont cal m Muskegon, Newaygo, Oakl and, Oceana, Ot awa,
Saginaw, St. Clair, St. Joseph, Sanilac, Shiawassee,
Tuscol a, Van Buren, Washtenaw, and \Wayne.

(E) I'n the case of M ssouri, the counties are:
Bollinger, Butler, Cape Grardeau, Carter, Clark
Crawford, Dent, Dunklin, Franklin, Gasconade, I|ron,
Jefferson, Lewis, Lincoln, Madison, Marion, M ssissippi
Mont gonmery, New Madrid, Oregon, Pem scot, Perry, Pike,
Rall s, Reynolds, Ripley, St. Charles, St. Genevieve, St.
Francois, St. Louis, St. Louis City, Scott, Shannon,

St oddard, Warren, Washi ngton, and Wayne.

(3) The State-by-State anmobunts of the portion of the
NOX budget provided in paragraph (e)(1l) of this section,
expressed in tons, that the States may include in a Phase

Il SIP subm ssion are as foll ows:

St at e Phase 11
I ncrenment al
Budget
Al abama . . . . . . . . . 4 968
Connecti cut o 41
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Del awar e . 660
District of Colunbia . 1
[11inois 7, 055
| ndi ana 4, 244
Kent ucky . 2,556
Maryl and . 780
Massachusetts 1, 023
M chi gan . 1, 033
New Jersey . -994
New York . 1, 659
North Carolina . 6, 026
Chi o . 2,741
Pennsyl vani a . 10, 230
Rhode |sl and . 192
Sout h Carolina . 4, 260
Tennessee 2,877
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Virginia . . . . . . . . . 6, 168

West Virginia . . . . . . 1,124

Tot al e 56, 644

(4)(i) Notwithstanding the State’s obligation to
conply with the budgets set forth in paragraph (e)(2) of
this section, a SIP revision may all ow sources required
by the revision to inplement NOX em ssion control
nmeasures to denonstrate conpliance in the first and
second ozone seasons in which any sources covered by a
Phase | or Phase Il SIP subm ssion are subject to contro
measur es under paragraph (b)(1)(i) of this section using
credit issued fromthe State’s conpliance suppl ement
pool, as set forth in paragraph (e)(4)(iii) of this
section.

(i1) A source may not use credit fromthe conpliance
suppl enment pool to denonstrate conpliance after the
second ozone season in which any sources are covered by a
Phase | or Phase Il SIP subm ssion.

(ii1) The State-by-State amounts of the conpliance

suppl enment pool are as follows:
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State

Conpl i ance
suppl ement pool
(tons of NOX)

Al abama
Connecti cut

Del awar e
District of Colunbia
Ceorgia .
I1linois

| ndi ana

Kent ucky
Mar yl and
Massachusetts .
M chi gan

M ssouri

New Jer sey

New Yor k
Nort h Carolina

Ohi o

Pennsyl vani a
Rhode I sl and
Sout h Carolina

Tennessee .

Virginia

West Virginia

Tot al

8,962
569
168

0

10, 728
17, 688
19, 915
13, 520
3, 882
404

9, 907
5, 630
1, 550

2,764
10, 737

22,301
15, 763

15
5, 344
10, 565

5,504
16, 709

182, 625
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(iv) * * *

(A) The State may issue sone or all of the
conpl i ance suppl enment pool to sources that inplenment
em ssions reductions during the ozone season beyond al
applicable requirenents in the first ozone season in
whi ch any sources covered by a Phase | or Phase Il SIP
subm ssion are subject to control measures under
paragraph (b)(1)(i) of this section.

(1) The State shall conplete the issuance process
by no later than the commencenent of the first ozone
season in which any sources covered by a Phase | or Phase
Il SIP subm ssion are subject to control measures under
paragraph (b)(1)(i) of this section.

ok ok k%

(3) The em ssions reductions nmust be verified by the
source as actually having occurred during an ozone season
bet ween Septenber 30, 1999 and the commencenent of the
first ozone season in which any sources covered by a
Phase | or Phase Il SIP subm ssion are subject to contro
measur es under paragraph (b)(1)(i) of this section.

*x * * * *

(5)(B) The State nmay issue sone or all of the

conpl i ance suppl enment pool to sources that denonstrate a

need for an extension of the earliest date on which any
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sources covered by a Phase | or Phase Il SIP subm ssion
are subject to control measures under paragraph (b)(21)(i)
of this section according to the follow ng provisions:

(1) The State shall initiate the issuance process by
the | ater date of Septenber 30 before the first ozone
season in which any sources covered by a Phase | or Phase
Il SIP subm ssion are subject to control neasures under
paragraph (b)(1)(i) of this section or after the State
i ssues credit according to the procedures in paragraph
(e)(4)(iv)(A) of this section.

(2) The State shall conplete the issuance process by
no | ater than the conmmencenent of the first ozone season
in which any sources covered by a Phase | or Phase Il SIP
subm ssion are subject to control measures under
paragraph (b)(1)(i) of this section.

(3) * * *

(i) For a source used to generate electricity,
conpliance with the SIP revision’ s applicable control
nmeasures by the comencenent of the first ozone season in
whi ch any sources covered by a Phase | or Phase Il SIP
subm ssion are subject to control measures under
paragraph (b)(1)(i) of this section, would create undue
risk for the reliability of the electricity supply. This

denonstration nust include a showing that it would not be
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feasible to inport electricity fromother electricity
generation systens during the installation of control
t echnol ogi es necessary to conply with the SIP revision.

(ii) For a source not used to generate electricity,
conpliance with the SIP revision s applicable control
measures by the comencenent of the first ozone season in
whi ch any sources covered by a Phase I or Phase Il SIP
subm ssion are subject to control measures under
paragraph (b)(1)(i) of this section would create undue
risk for the source or its associated industry to a
degree that is conparable to the risk described in
paragraph (e)(4)(iv)(B)(3)(i) of this section.

(iii1) For a source subject to an approved SIP
revision that allows for early reduction credits in
accordance with paragraph (e)(4)(iv)(A) of this section,
it was not possible for the source to conply with
appl i cabl e control neasures by generating early reduction
credits or acquiring early reduction credits from ot her
sour ces.

ok ok k%

3. Section 51.122 is anended by:
a. revising paragraph (g)(1), and (g)(2),
b. renovi ng paragraph (g)(3) and redesignating

paragraph (g)(4) as (9)(3),
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cC. revi sing paragraph (h)(1).
The revisions read as foll ows:
851.122 Emi ssions reporting requirenments for SIP

revisions relating to budgets for NOX em ssions.

*x * * * %

(g) * * %

(1) Data collection is to begin during the ozone
season 1 year prior to the State’s NOX SIP Cal
conpl i ance date.

(2) Reports are to be submtted according to
paragraph (b) of this section and the schedule in Table
1. After 2008, trienniel reports are to be submtted
every third year and annual reports are to be submtted
each year that a trienniel report is not required.

Table 1. Schedule for Submtting Reports

Data Col | ection Type of Report

Requi r ed

Year

2002 Trienni el

2003 Annual

2004 Annual

2005 Trienni el

2006 Annual

2007 Year 2007 Report

2008 Tri enni el
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(h) * * *
(1) States are required to report em ssions data in
an electronic format to one of the locations listed in
this paragraph (h). Several options are avail able for
data reporting. States can obtain information on the
current formats at the followi ng Internet address:

http://ww. epa.gov/ttn/chief, by calling the EPA Info

CHI EF hel p desk at (919)541-1000 or by sending an enmai

to info.chief @pa.gov. Because electronic reporting

technol ogy continually changes, States are to contact the
Em ssion Factor and Inventory Goup (EFIG for the I atest

specific formats.

*x * * * %

Part 78 -- Appeal Procedures for Acid Rain Program
1. The authority citation for part 78 is revised to read
as foll ows:

Aut hority: 42 U. S.C. 7401, 7403, 7410, 7426, 7601,

and 7651, et seq.

2. Section 78.1 is anmended in paragraph (a)(1l) by
renoving the words "parts 72, 73, 74, 75, 76, and 77 of
this chapter” and adding in its place the words "parts
72, 73, 74, 75, 76, or 77 of this chapter or part 97 of
this chapter"”; and adding a new paragraph (b)(6) to read

as foll ows:
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8§78.1 Purpose and scope.

ok ok * %

(b) * * *

(6) Under part 97 of this chapter

(i) The adjustnment of the information in a
conpliance certification or other subm ssion and the
deduction or transfer of NOx all owances based on the
information, as adjusted, under 897.31 of this chapter;

(ii1) The decision on the allocation of NOx
al l owmances to a NOx Budget unit under 897.41(b), (c),
(d), or (e) of this chapter;

(iii) The decision on the allocation of NOx
al |l owmances to a NOx Budget unit fromthe conpliance
suppl ement pool under 897.43 of this chapter;

(iv) The decision on the deduction of NOx all owances
under 897.54 of this chapter;

(v) The decision on the transfer of NOx all owances
under 897.61 of this chapter;

(vi) The decision on a petition for approval of an
alternative nmonitoring system

(vii) The approval or disapproval of a nonitoring
systemcertification or recertification under 897.71 of
this chapter;

(viii) The finalization of control period em ssions

data, including retroactive adjustnent based on audit;
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(i x) The approval or disapproval of a petition under
8§97.75 of this chapter;

(x) The determ nation of the sufficiency of the
nonitoring plan for a NOx Budget opt-in unit;

(xi) The decision on a request for withdrawal of a
NOx Budget opt-in unit fromthe NOx Budget Trading
Program under 897.86 of this chapter;

(xii) The decision on the deduction of NOx
al | owances under 897.87 of this chapter; and

(xiii) The decision on the allocation of NOx
al l owmances to a NOx Budget opt-in unit under 897.88 of
this chapter.

ok ok * %

§ 78.2 [ Anended]

3. Section 78.2 is anended by renpving the words "shal
apply to this part" and adding in its place the words
"shall apply to appeals of any final decision of the
Adm ni strator under parts 72, 73, 74, 75, 76, or 77 of
this chapter.™

4. Section 78.3 is anended:

a. |In paragraph (b)(3)(i) by adding, after the word
"petitioner)", the words "or the NOx authorized account
representative under paragraph (a)(3) of this section
(unl ess the NOx authorized account representative is the
petitioner)";
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b. In paragraph (c)(7) by adding, after the words
"title IV of the Act", the words "or part 97 of this
chapter, as appropriate";

c. Redesignating paragraphs (d)(2) and (d)(3) as
par agraphs (d)(3) and (d)(4) respectively;

d. In newly designated paragraph (d)(3) by adding,

after the words "Acid Rain Program’ the words "or on an
account certificate of representation submtted by a NOx
aut hori zed account representative or an application for a
general account submtted by a NOx authorized account
representative under the NOx Budget Tradi ng Prograni; and

e. Addi ng new paragraphs (a)(3) and (d)(2).
The additions and revisions read as follows:
878.3 Petition for adm nistrative review and request for
evidentiary hearing.

(a) * * =

(3) The follow ng persons may petition for
adm ni strative review of a decision of the Adm nistrator
that i1s made under part 97 of this chapter and that is
appeal abl e under §78.1(a) of this part:

(i) The NOx authorized account representative for
the unit or any NOx Al lowance Tracking System account

covered by the decision; or

(ii1) Any interested person.
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(d) * * =

(2) Any provision or requirenent of part 97 of this
chapter, including the standard requirenments under 897.6
of this chapter and any em ssion nonitoring or reporting
requi rements under part 97 of this chapter
ok k x x

5. Section 78.4 is amended by adding two new
sentences after the third sentence in paragraph (a) to
read as foll ows:

8§78.4 Filings.

(a) * * * Any filings on behalf of owners and
operators of a NOx Budget unit or source shall be signed
by the NOx authorized account representative. Any
filings on behalf of persons with an interest in NOx
al l owmances in a general account shall be signed by the
NOx aut horized account representative. * * *
ok x k%

§78. 12 [ Anended]

6. Section 78.12 is anmended in paragraph (a)(2) by

addi ng, after the words "Acid Rain permt” the words "NOx
Budget permt, or other federally enforceable permt.”

Part 97 -- Federal NOX Budget Trading Program

1. The authority citation for part 97 continues to read
as follows:
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Aut hority: 42 U.S.C 7401, 7403, 7426, and 7601.
2. Section 97.2 is anended by:

a. Revising the definition of "Continuous em ssion
nmonitoring system or CEMS';

b. In the definition of "Fossil fuel fired" by
revising the first occurrence of the word "conbinati on”
in paragraphs (1), (2), and (3)(i) to read "conmbustion";

c. In the definition of "Mst stringent State or
Federal NOx em ssions |imtation" by renoving the words
", with regard to a NOx Budget opt-in unit,";

d. In the third sentence of the definition of "NOx
al l owance" by adding the reference "897.40," after the
word "except";

e. Correcting the al phabetical order of the
definitions so that "NOx all owances held or hold NOx
al | owances" appears i medi ately antecedent to " NOx
Al | owance Tracki ng Systent;

f. In the definition of "NOx Budget unit" by
renoving the words "Tradi ng Prograni;

g. In the definition of "owner" by adding the word
"the" before the final occurrence of the word "NOx" in
par agraph (4) of the definition; and

h. In the definition of "Percent nonitor data
avai lability" by revising the words “894.84(b)” to read

“897.84(b)”, revising the words "3,672 hours per" to read
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"the total nunber of unit operating hours in the", and by
revising the synmbol "% to read "percent".

The revisions and additions read as foll ows:

8§97.2 Definitions.

* * * * *

Conti nuous em ssion monitoring system or CEMS neans t he

equi prent requi red under subpart H of this part to
sanpl e, analyze, neasure, and provide, by neans of

readi ngs taken at | east once every 15 m nutes (using an
automated data acqui sition and handling system (DAHS)), a
per manent record of nitrogen oxides (NOX) em ssions,
stack gas volunmetric flow rate or stack gas noisture
content (as applicable), in a manner consistent with part
75 of this chapter. The followng are the principal
types of continuous em ssion nonitoring systens required
under subpart H of this part:

(1) Aflow nonitoring system consisting of a stack
flow rate nonitor and an automated DAHS. A flow
nonitori ng system provi des a permanent, continuous record
of stack gas volunmetric flowrate, in units of standard
cubi c feet per hour (scfh);

(2) A nitrogen oxides concentration nonitoring
system consisting of a NOx pollutant concentration
noni tor and an automated DAHS. A NOx concentration

nonitori ng system provi des a permanent, continuous record
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of NOx emi ssions in units of parts per mllion (ppm;

(3) A nitrogen oxides em ssion rate (or NOx-dil uent)
nmonitoring system consisting of a NOx poll utant
concentration nonitor, a diluent gas (CO, or O) nonitor,
and an automated DAHS. A NOx concentration nmonitoring
system provi des a permanent, continuous record of: NOx
concentration in units of parts per mllion (ppm,

di l uent gas concentration in units of percent O or CO
(percent O, or CO), and NOx emi ssion rate in units of
pounds per mllion British thermal units (Ib/mBtu); and

(4) A npisture nonitoring system as defined in
875.11(b)(2) of this chapter. A npisture nonitoring
system provi des a permanent, continuous record of the
stack gas noisture content, in units of percent H,O
(percent H,O).
ok x k%

§97. 4 [ Amended]
3. Section 97.4 is anended by:

a. Revising paragraph (a).

b. Revising the first sentence of paragraph (b) (1)
by adding, after the words "federally enforceable permt
that", the words "restricts the unit to conmbusting only
natural gas or fuel oil (as defined in 875.2 of this
chapter) during a control period"; and replacing the
words “and that”, after the words “25 tons or |less”, by
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the words “, and”;

c. |In paragraph (b)(4)(i) by adding, after the
words "with the restriction on", the words "fuel use
and"; and

d. In paragraph (b)(4)(iv) by adding, after both
occurrences of the words "restriction on", the words
"fuel use or";

e. |In paragraph (b)(4)(vi)(A) by adding, after the
words "restriction on", the words "fuel use or";

f. In paragraph (b)(4)(vi)(B) by adding, after the
words "the restriction on", the words "fuel use or".

The revisions and additions read as foll ows:

8§97.4 Applicability.

(a) The following units in a State shall be a NOX
Budget unit, and any source that includes one or nore
such units shall be a NOX Budget source, subject to the
requi renments of this part:

(1) (i) For units other than cogeneration units--

(A) For units commencing operation before January 1,
1997, a unit serving during 1995 or 1996 a generator--

(1) with a nanepl ate capacity greater than 25 M\

and

(2) producing electricity for sale under a firm

contract to the electric grid.
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(B) For units commencing operation in 1997 or 1998,
a unit serving during 1997 or 1998 a generator--

(1) with a nanepl ate capacity greater than 25 M\

and

(2) producing electricity for sale under a firm

contract to the electric grid.

(C) For units commencing operation on or after
January 1, 1999, a unit serving at any tine a generator--

(1) with a nanepl ate capacity greater than 25 M\e

and

(2) producing electricity for sale.

(ii) For cogeneration units--

(A) For units commencing operation before January 1,
1997, a unit serving during 1995 or 1996 a generator with
a namepl ate capacity greater than 25 MM and failing to
qualify as an unaffected unit under 872.6(b)(4) of this
chapter for 1995 or 1996 under the Acid Rain Program

(B) For units commencing operation in 1997 or 1998,
a unit serving during 1997 or 1998 a generator with a
namepl ate capacity grater than 25 MM and failing to
qualify as an unaffected unit under 872.6(b)(4) of this
chapter for 1997 or 1998 under the Acid Rain Program

(C) For units conmencing operation on or after

January 1, 1999, a unit serving at any tinme a generator
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with a naneplate capacity greater than 25 MAé and failing
to qualify as an unaffected unit under 872.6(b)(4) of
this chapter under the Acid Rain Program for any year.
(2) (i) For units other than cogeneration units--
(A) For units commenci ng operation before January 1,
1997, a unit--
(1) with a maxi nrum desi gn heat input greater than
250 mmBt u/ hr and
(2) not serving during 1995 or 1996 a generator
producing electricity for sale under a firm contract
to the electric grid.
(B) For units commencing operation in 1997 or 1998,
aunit--
(1) with a maxi nrum desi gn heat input greater than
250 mmBt u/ hr and
(2) not serving during 1997 or 1998 a generator
producing electricity for sale
under a firmcontract to the electric grid.
(C) For units commencing on or after January 1,
1999, a unit with a maxi mum desi gn heat input greater
t han 250 mBt u/ hr:
(1) At no tine serving a generator producing
electricity for sale; or

(2) At any tinme serving a generator with a nanepl ate
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capacity of 25 MM or |less producing electricity for

sale and with the potential to use no nore than 50

percent of the potential electrical output capacity

of the unit.

(ii1) For cogeneration units--

(A) For units commencing operation before January 1,
1997, a unit with a maxi mum desi gn heat input greater
t han 250 mmBt u/ hr and qualifying as an unaffected unit
under 872.6(b)(4) of this chapter under the Acid Rain
Program for 1995 and 1996.

(B) For units commencing operation in 1997 or 1998,
a unit with a maxi nrum desi gn heat input greater than 250
mBt u/ hr and qualifying as an unaffected unit under
8§72.6(b)(4) under the Acid Rain Programfor 1997 and
1998.

(© For units commencing on or after January 1,
1999, a unit with a maxi mum desi gn heat input greater
t han 250 mmBt u/ hr and qualifying as an unaffected unit
under under 872.6(b)(4) of this chapter under the Acid
Rai n Program for each year

* * * * *

4. Section 97.5 is anmended by:

a. |In paragraph (c)(6)(i) by renmoving the word “or
b. In paragraph (c)(6)(ii) by renmoving the period

and replacing it with “; or”; and
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c. Adding a new paragraph (c)(6)(iii).
Theand addition read as foll ows:
8§97.5 Retired unit exenption.

(c) * * =

(6) * * =

(iii) The date on which the unit resunmes operation
if the unit is not required to submt a NOX permt
appl i cati on.
§97. 40 [ Anmended] .
5. Section 97.40 is anended by removing the word
“progrant.
§97. 42 [ Anended] .
6. Section 97.42 is anended by:

a. |In paragraph (d)(4) by revising the words “a
control period’” to read “the control period”;

b. In paragraph (c)(1) by adding, before the words
0.15 I b/ mBT&’ and “0.17 | b/ mBTU" in the fornmulas, the
words “the | esser of” and by adding, after the words
“0.15 I b/ mBTU" and (0.17 |Ib/mBTU" in the fornulas, the
words “the unit’s nost stringent State or Federal
em ssion limtation.”

c. |In paragraph (e)(2) by revising the words
"paragraph (c)(1)" to read " paragraph (e)(1)".
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§97. 43 [ Anended]

7. Section 97.43 is anmended by renoving paragraph
(c)(8).

8§97.51 [ Arended]

8. Section 97.51 is anmended by revising paragraph
(b)(1)(i)(D) by adding, after the words "with respect
to", the word "NOx".

9. Section 97.54 is anended in paragraph (f)

i ntroductory text by renoving the colon after the words
"as follows" and replacing it with a period and by addi ng
a new sentence to the end of the paragraph to read as
fol | ows:

§97.54 Conpliance.

(f) * * * For each State NOx Budget Trading
Program that is established, and approved and
adm ni stered by the Adm nistrator pursuant to 851. 121 of
this chapter, the terns "conpliance account" or
"“conpliance accounts", "overdraft account"™ or "overdraft
accounts", "general account" or "general accounts",
"States", and "tradi ng program budgets under 897.40" in
par agraphs (f)(1) through (f)(3) of this section shall be
read to include respectively: a conpliance account or
conpliance accounts established under such State NOx

Budget Tradi ng Progrant an overdraft account or overdraft
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accounts established under such State NOx Budget Tradi ng
Program a general account or general accounts

est abl i shed under such State NOx Budget Tradi ng Program
the State or portion of a State covered by such State NOx
Budget Tradi ng Progrant and the tradi ng program budget of
the State or portion of a State covered by such State NOx
Budget Tradi ng Program

§97. 61 [ Anended]

10. Section 97.61 is anended in paragraph (b) by
revising the words "in a prior year or the sane year as

t he NOX al | owance transfer deadline" to read "prior to or
the same as the control period to which the NOx all owance
transfer deadline applies" and by revising the words "the
control period in the sane year as the NOx all owance
transfer deadline” to read "the control period in the
fourth year after the control period to which the NOx

al l owance transfer deadline applies.”

11. Section 97.70 is anended by:

a. |In paragraph (a)(1) by renoving the words
"8875.72 and 8875.76"and adding in its place the words
"8875.71 and 75.72";

b. Revising paragraph (b)(3);

c. Revising paragraph (b)(4);

d. Renoving paragraphs (b)(5) and (b)(6);
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e. Redesignating paragraphs (b)(7), (b)(8) and
(b) (9) as paragraphs (b)(5), (b)(6), and (b)(7),
respectively;

f. Revising newly redesignated paragraphs (b)(5)
and (b)(6); and

g. Revising paragraph (c).

The revisions read as foll ows:
8§97.70 GCeneral Requirenents.
ok k x x

(b)y * * =

(3) For the owner or operator of a NOx Budget unit
under 897.4(a) that commences operation on or after
January 1, 2003 and that reports on an annual basis under
897.74(d) by the foll owi ng dates:

(i) The earlier of 90 unit operating days after the
date on which the unit comrences comrercial operation or
180 cal endar days after the date on which the unit
comrences commercial operation; or

(ii) May 1, 2003, if the conpliance date under
paragraph (b)(3)(i) of this section is before May 1,
2003.

(4) For the owner or operator of a NOx Budget unit
under 897.4(a) that comences operation on or after
January 1, 2003 and that reports on a control period

basis under 897.74(d)(2)(ii), by the foll ow ng dates:
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(i) The earlier of 90 unit operating days or 180
cal endar days after the date on which the unit comences
commercial operation, if this conpliance date is during a
control period; or

(ii) May 1 inmmediately follow ng the conpliance date
under paragraph (b)(4)(i) of this section, if such
conpliance date is not during a control period.

(5) For the owner or operator of a NOx Budget unit
t hat has a new stack or flue or add-on NOx emi ssion
controls for which construction is conpleted after the
appl i cabl e deadl i ne under paragraph (b)(1), (b)(2),
(b)(3), or (b)(4) of this section or under subpart | of
this part and that reports on an annual basis under
897.74(d), by the earlier of 90 unit operating days or
180 cal endar days after the date on which enissions first
exit to the atnosphere through the new stack or flue or
add-on NOx em ssion controls.

(6) For the owner or operator of a NOx Budget unit
that has a new stack or flue or add-on NOx em ssion
controls for which construction is conpleted after the
appl i cabl e deadl i ne under paragraph (b)(1), (b)(2),
(b)(3), or (b)(4) of this section or under subpart | of
this part and that reports on a control period basis
under 897.74(d)(2)(ii), by the foll ow ng dates:

(i) The earlier of 90 unit operating days or 180
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cal endar days after the date on which em ssions first
exit to the atnosphere through the new stack or flue or
add-on NOx enission controls, if this conpliance date is
during a control period; or

(ii) May 1 inmmediately follow ng the conpliance date
under paragraph (b)(6)(i) of this section, if such
conpliance date is not during a control period.

* * * * *

(c) Commencenent of data reporting.

(1) The owner or operator of NOx Budget units under
paragraph (b)(1) or (b)(2) of this section shall
determ ne, record and report NOx nmass em ssions, heat
i nput rate, and any other values required to detern ne
NOx mass emi ssions (e.g., NOx em ssion rate and heat
i nput rate, or NOx concentration and stack flow rate) in
accordance with 875.70(g) of this chapter, beginning on
the first hour of the applicable conpliance deadline in
paragraph (b)(1) or (b)(2) of this section.

(2) The owner or operator of a NOx Budget unit
under paragraph (b)(3) or (b)(4) of this section shal
determ ne, record and report NOx mass em ssions, heat
i nput rate, and any other values required to determ ne
NOx mass eni ssions (e.g., NOx em ssion rate and heat
i nput rate, or NOx concentration and stack flow rate) and

el ectric and thermal output in accordance with 875.70(Q)
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of this chapter, beginning on:

(i) The date and hour on which the unit commences
operation, if the date and hour on which the unit
commences operation is during a control period; or

(ii) The first hour on May 1 of the first control
period after the date and hour on which the unit
conmmences operation, if the date and hour on which the
unit conmences operation is not during a control period.

(3) Notw thstandi ng paragraphs (c)(2)(i) and
(c)(2)(i1) of this section, the owner or operator nmay
begin reporting NOX mass em ssion data and heat i nput
data before the date and hour under paragraph (c)(2)(i)
or (¢)(2)(ii) of this section if the unit reports on an
annual basis and if the required nonitoring systens are
certified before the applicable date and hour under
paragraph (c)(1) or (c)(2) of this section.
ok k x x
12. Section 97.71 is anended by:

a. Revising paragraph (a) introductory text;

b. In paragraphs (b)(1), (b)(2), and (b)(3)(ii) by
addi ng the word "eni ssion" before the words "nonitoring
systenm’ in each occurrence in paragraph (b)(1), in both
occurrences in the first sentence of paragraph (b)(2),
and in the one occurrence in paragraph (b)(3)(ii); and by

revising the word "a" to read "an" after the word
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"installs" in the second sentence of paragraph (b)(1);
c. In paragraphs (b)(3)(iii) and (b)(3)(iv)(C by

renovi ng each occurrence of the words "or conponent
t hereof"; and

d. Revising the second sentence of paragraph (c),
addi ng two new sentences to the end of paragraph (c), and
renmovi ng paragraphs (c)(i) through (iii).

The revisions and additions read as foll ows:
897.71 Initial certification and recertification
procedures.

(a) The owner or operator of a NOx Budget unit that
is subject to an Acid Rain em ssions limtation shal
conply with the initial certification and recertification
procedures of part 75 of this chapter for NOx-dil uent
CEMS, flow nonitors, NOx concentration CEMS, or excepted
nmonitori ng systenms under appendix E of part 75 of this
chapter for NOx, under appendix D for heat input, or
under 875.19 for NOx and heat input, except that:
ok k x x

(c) * * * The owner or operator of such a unit
shall also nmeet the applicable certification and
recertification procedures of paragraph (b) of this
section, except that the excepted nethodol ogy shall be
deenmed provisionally certified for use under the NOx

Budget Tradi ng Program as of the date on which a conplete
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certification application is received by the

Adm ni strator. The met hodol ogy shall be considered to be
certified either upon receipt of a witten notice of
approval fromthe Adm nistrator or, if such notice is not
provi ded, at the end of the Adm nistrator’s 120 day
review period. However, a provisionally certified or
certified | ow mass em ssi ons excepted nmet hodol ogy shal l
not be used to report data under the NOx Budget Trading
Program prior to the applicable comrencenent date
specified in 875.19(a)(1)(ii) of this chapter.

ok k x x

13. Section 97.72 is anended by:

a. |In paragraph (a) by adding the word "em ssion"
before the words "nonitoring systenl and the words
"subpart H," before "appendix D'; and

b. In paragraph (b) by revising the words "a

nmonitoring systenm in the first sentence to read "an

em ssion nmonitoring systenf', by renoving each occurrence

of the words "or conponent” in the paragraph, and by
adding a sentence to the end of the paragraph.

The revisions read as foll ows:

8§97.72 CQut of control periods.

ok k x x

(b) * * * The owner or operator shall followthe

initial certification or recertification procedures in
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8§97.71 for each disapproved system

14. Section 97.74 is anmended by revising paragraphs
(a)(1), (d)(1), and (d)(2)(ii) to read as foll ows:
897.74 Recordkeeping and reporting.

(a) * * =

(1) The NOx authorized account representative shal
conply with all recordkeeping and reporting requirenents
in this section, with the recordkeeping and reporting
requi renments under 875.73 of this chapter, and with the
requi rements of § 97.10(e)(1).
ok k x x

(d) * * =

(1) If aunit is subject to an Acid Rain em ssion
limtation or if the owner or operator of the NOx budget
unit chooses to neet the annual reporting requirenents of
this subpart H, the NOx authorized account representative
shall submt a quarterly report for each cal endar quarter
begi nning w th:

(i) For a unit for which the owner or operator
intends to apply or applies for the early reduction
credits under 8§ 97.43, the cal endar quarter that covers
May 1, 2000 through June 30, 2000. The NOx mass em ssion
data shall be recorded and reported fromthe first hour
on May 1, 2000; or

(ii) For a unit that conmences operation before
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January 1, 2003 and that is not subject to paragraph
(d)(1)(i) of this section, the cal endar quarter covering
May 1, 2003 through June 30, 2003. The NOx nmass em ssion
data shall be recorded and reported fromthe first hour
on May 1, 2003; or

(iii) For a unit that comrences operation on or
after January 1, 2003:

(A) The cal endar quarter in which the unit conmmences
operation, if unit operation comrences during a control
period. The NOx mass em ssion data shall be recorded and
reported fromthe date and hour when the unit comences
operation; or

(B) The cal endar quarter which includes May 1
t hrough June 30 of the first control period follow ng the
date on which the unit comences operation, if the unit
does not commence operation during a control period. The
NOx mass eni ssion data shall be recorded and reported
fromthe first hour on May 1 of that control period; or

(iv) A calendar quarter before the quarter specified
in paragraph (d)(1)(i), (d)(21)(ii), or (d)y(1)(iii)(B) of
this section, if the owner or operator elects to begin
reporting early under 897.70(c)(3).

(2) * * «*

(ii) Submt quarterly reports, docunmenting NOx mass

enm ssions fromthe unit, only for the period from May 1
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t hrough Septenber 30 of each year and including the data
described in 875.74(c)(6) of this chapter. The NOx

aut hori zed account representative shall submt such
quarterly reports, beginning wth:

(A) For a unit for which the owner or operator
intends to apply or applies for the early reduction
credits under 897.43, the cal endar quarter that covers
May 1, 2000 through June 30, 2000. The NOx mass em ssion
data shall be recorded and reported fromthe first hour
on May 1, 2000; or

(B) For a unit that commences operation before
January 1, 2003 and that is not subject to paragraph
(d)(2)(ii1)(A) of this section, the cal endar quarter
covering May 1, 2003 through June 30, 2003. The NOx mmss
enm ssion data shall be recorded and reported fromthe
first hour on May 1, 2003; or

(C) For a unit that commences operation on or after
January 1, 2003 and during a control period, the cal endar
gquarter in which the unit comences operation. The NOx
mass em ssion data shall be recorded and reported from
t he date and hour when the unit comences operation; or

(D) For a unit that commences operation on or after
January 1, 2003 and not during a control period, the
cal endar quarter which includes May 1 through June 30 of

the first control period followi ng the date on which the
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unit commences operation. The NOx mass em ssion data
shall be recorded and reported fromthe first hour on My
1 of that control period.
§97. 87 [ Anended]
15. Section 97.87 is amended in the second sentence of
paragraph (b)(1)(iii)(A) by adding the word "be" after
the words "shall not".
16. Subpart J consisting of 897.90 is added to part 97
to read as foll ows:
Subpart J -- Appeal Procedures
897.90 Appeal Procedures.

The appeal procedures for the NOx Budget Trading

Program are set forth in part 78 of this chapter
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