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ENVI RONVENTAL PROTECTI ON AGENCY
40 CFR Parts 51 and 96
[ FRL- XXXX- X]
Rul emaki ng for Purposes of Reducing Interstate Ozone

Transport: Response to March 3, 2000 Decision of the United
States Court of Appeals for the District of Colunbia Grcuit

ACENCY: Envi ronnmental Protection Agency (EPA).
ACTI ON: Proposed rul e.
SUVMARY: In today’'s action, EPA is proposing to anend a
final rule it issued under section 110 of the Cean Air Act
(CAA) related to interstate transport of nitrogen oxides
(NOx), one of the main precursors to ground-I|evel ozone.
The EPA is responding to the March 3, 2000 decision of the
United States Court of Appeals for the D strict of Col unbia
Circuit (D.C. Grcuit) in which the Court largely upheld the
NOx State Inplenentation Plan Call (NOx SIP Call), but
remanded four narrow i ssues to EPA for further rul emaking
action.

In the final NOx SIP Call, EPA found that em ssions of
NOx from?22 States and the District of Colunbia (23 States)
significantly contribute to doww nd areas’ nonattai nnment of
the 1-hour ozone national anmbient air quality standards

(NAAQS). The EPA established statew de NOx em ssions
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budgets for the affected States. Today’'s action addresses
the i ssues remanded by the Court for notice-and-conment
rul emaki ng and proposes rel ated anendnents.
DATES: Coments nust be postmarked, faxed, or e-mailed by
[ NSERT 45 DAYS FROM PUBLI CATION]. A public hearing wll be
hel d i n Washi ngton, DC on February 13, 2001 begi nni ng at
9: 00 am
ADDRESSES: Comments may be submtted to the Air and
Radi ati on Docket and Information Center (6102), Attention:
Docket No. A-96-56, U. S. Environnental Protection Agency,
1200 Pennsyl vani a Ave., NW Washi ngton, DC 20460, tel ephone
(202) 260-7548. The EPA encourages el ectronic subm ssions
of comments and data follow ng the instructions under
SUPPLEMENTARY | NFORVATI ON of this docunment. No confidential
busi ness information (CBI) should be submtted through
e-mail.

The public hearing will be held at the EPA Auditorium
at 401 M Street, SW Washington D.C., 20460.

Docunents relevant to this action are avail able for
i nspection at the U S. Environnental Protection Agency, 401
M Street, SW Waterside Mall, Room M 1500, Washi ngton, DC
20460, between 8:00 a.m and 5:30 p.m, Monday through
Fri day, excluding | egal holidays. A reasonable fee may be

charged for copying.



FOR FURTHER | NFORMATI ON CONTACT: Questions concer ni ng
today's action should be addressed to Ki nber Scavo, Ofice
of Air Quality Planning and Standards, Air Quality
Strategi es and Standards Division, MD 15, Research Triangle
Park, NC, 27711, tel ephone (919) 541-3354, e-nmil at

scavo. ki mher @pa. gov.

SUPPLEMENTARY | NFORVATI ON:

Today’ s action addresses the issues renanded by the
Court for notice-and-coment rul emaking: (i) the definition
of electric generating units (EGJs) as it relates to
cogeneration units, (ii) the control level for stationary
i nternal conbustion engines, (iii) the revised em ssions
budgets for Georgia and Mssouri; (iv) a range of dates (128
days through 1 year fromfinal pronulgation of this
rul emaki ng but no later than April 1, 2002) by which States
woul d be required to submt a SIP to address the em ssions
reductions reflected by EPA's final action on the
cogeneration unit and internal conbustion engine issues and
for Georgia and Mssouri to submt full SIPs neeting the SIP
Call; (v) the proposed changes to the statew de NOx budgets;
and (vi) the exclusion of Wsconsin fromthe NOx SIP Cal
requirenents. In addition, today’'s action addresses a
related issue: revised em ssions budgets for Al abama and

M chi gan consistent with the Court’s deci sion.



Today’ s action al so provides notice of how EPA' s
proposed revision to the definition of EGJs as it relates to
cogeneration units would affect EPA' s proposed re-allocation
of the SIP Call budgets anong three States — Connecti cut,
Massachusetts, and Rhode Island — in accordance wth a
February 1999 Menorandum of Understandi ng (64 FR 50036,
49987; Septenber 15, 1999).

Finally, today’s action proposes revisions to the NOx
em ssions budgets in the final NOx SIP Call Rule to reflect
the changes EPA is proposing in response to the Court’s
r emand.

G ound-1 evel ozone has | ong been recognized to affect
public health. Ozone induces health effects, including
decreased lung function (primarily in children active
outdoors), increased respiratory synptons (particularly in
hi ghly sensitive individuals), increased hospital adm ssions
and energency roomvisits for respiratory causes (anong
children and adults with pre-existing respiratory di sease
such as asthma), increased inflammtion of the |ung, and
possi bl e | ong-term damage to the | ungs.

Publ i c Hearing

A public hearing will be held in Washi ngton, DC on

February 13, 2001 beginning at 9:00 am The hearing wll be

held at the EPA Auditoriumat 401 M Street, SW WAshi ngton



D.C., 20460. The netro stop is Waterfront, which is on the
green line. |If you wwsh to attend the hearing or wish to
present oral testinony, you should notify, on or before
February 6, 2001, Ms. JoAnn Allman, Ofice of Air Quality

Pl anni ng and Standards, Air Quality Strategies and Standards
Di vision, MD 15, Research Triangle Park, NC 27711, tel ephone

(919) 541-1815, e-muil allnman.|oann@pa.gov. Oal testinony

Wil belimted to 5 mnutes each. The hearing wll be
strictly limted to the subject matter of the proposal, the
scope of which is discussed below. Any nenber of the public
may file a witten statenment by the close of the coment
period. Witten statenents (duplicate copies preferred)
shoul d be submtted to Docket No. A-96-56 at the address
listed above for submtting comments. The hearing schedul e,
including lists of speakers, will be posted on EPA s webpage

at http://ww. epa.gov/ttn/rto/whatsnew. htnd. A verbatim

transcript of the hearing and witten statenments wll be
made avail able for copying during nornmal working hours at
the Air and Radi ati on Docket and Information Center at the
above address listed for inspection of docunents.

El ectronic Availability

El ectronic coments are encouraged and can be sent

directly to EPA at: A-and-R-Docket @pa.gov. Electronic

coments nust be submtted as an ASCII file avoiding the use



of special characters and any formof encryption. Coments
and data will also be accepted on disks in WrdPerfect in
8.0 file format or ASCII file format. All coments and data
in electronic formnust be identified by the docket nunber
A-96-56. Electronic comments on this proposed rule may be
filed online at many Federal Depository Libraries.
Avai l ability of Related Information

The official record for the NOx SIP Call rul emaking, as
well as the public version of the record, has been
est abl i shed under docket nunmber A-96-56 (including coments
and data submtted electronically as described below). The
EPA has added new sections to that docket for purposes of
today’ s proposed rul emaking. The public version of this
record, including printed, paper versions of electronic
coments, which does not include any information clainmed as
CBl, is available for inspection from8:00 a.m to 5:30
p. m, Monday through Friday, excluding | egal holidays. The
rul emaking record is |located at the address in ADDRESSES at
t he begi nning of this docunent. |In addition, the Federal
Reqgi st er rul emaki ngs and associ at ed docunents are | ocated at

http://ww. epa. gov/ttn/rto/
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Stay of SIP Submttal Schedule for the NOx SIP Call
NOx SIP Call Court Decision

Lifting the Stay of the 1-hour SIP Subm ssion Schedul e
Conpl i ance Date Court Order

Rel ati onship to Section 126 Petitions

Pr oposal

Definitions of EGJ and non- EGU

Hi storical Definition of Utility Unit

NOx SIP Call Definition of EGU

The “Cogeneration Exclusion” Criteria and M nor
Revisions to NOx SIP Call Definition of EGU

Ef fect on Cogeneration Unit C assification of Applying
t he Same Met hodol ogy as Used for OQther Units, Rather
than the One-Third Potential Electrical Qutput
Capacity/ 25 MM Sales Criteria

Stationary Reciprocating Internal Conbustion Engi nes
NOx SIP Call

March 3, 2000 Court Deci sion

Em ssions from | C Engi nes

Avai | abl e Control Technol ogi es for | C Engi nes

Nat ural Gas-fired Lean-burn I C Engi nes/ SCR

Nat ural Gas-fired Lean-burn | C Engi nes/ LEC Technol ogy
Proposed NOx SIP Call Budget Cal cul ations

CGeorgia and M ssouri

Al abama and M chi gan

Modi fications to NOx Em ssions Budgets

Conpl i ance Suppl ement Pool s

Thr ee- St at e Menorandum of Under st andi ng

Conformty
Partial - State Tradi ng
Dat es

SIP Submttal Due Date for Phase Il NOx Budgets

Conpl i ance Date

W sconsin

Stay of the 8-hour NAAQS Rul es

Adm ni strative Requirenments

Executive Order 12866: Regulatory |npact Analysis
Unfunded Mandat es Ref orm Act

Executive Order 13132: Federalism

Executive Order 13084: Consultation and Coordi nation
with Indian Tribal Governnments

Executive Order 12898: Environnmental Justice

Regul atory Flexibility Act (RFA), as anended by the
Smal | Busi ness Regul atory Enforcenent Fairness Act of
1996 (SBREFA), 5 USC 601 et. seq.

Executive Order 13045: Protection of Children from
Envi ronmental Health Ri sks and Safety R sks

Nat i onal Technol ogy Transfer and Advancenent Act
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Paperwor k Reduction Act

| . Background
A.  Septenber 24, 1998 NOx SIP Cal

On Septenber 24, 1998 (63 FR 57356, Cctober 27, 1998),
EPA took final action to prohibit specified amunts of
em ssions of one of the main precursors of ground-|evel
ozone, NOx, in order to reduce ozone transport across State
boundaries in the eastern half of the United States. Based
on extensive air quality nodeling and anal yses, EPA found
that sources in 23 States emt NOx in anounts that
significantly contribute to nonattai nnment of the 1-hour
ozone NAAQS. The EPA set forth requirenents for each of the
affected upw nd States to submt SIP revisions prohibiting
t hose anmounts of NOx em ssions which significantly
contribute to downwind air quality problens. The EPA
establ i shed statew de NOx em ssions budgets for the affected
States. The budgets were cal cul ated by assum ng the
em ssions reductions that would be achieved by applying
avai l able, highly cost-effective controls to source
categories of NOx. States have the flexibility to adopt the
appropriate mx of controls for their State to neet the NOx
em ssions reduction requirenents of the SIP Call. A nunber
of parties, including certain States as well as industry and

| abor groups, challenged EPA's NOx SIP Call Rule.



| ndependent |y, EPA al so found that sources and emtting
activities in 23 States emit NOx in anounts that
significantly contribute to nonattai nment of the 8-hour
ozone NAAQS. However, EPA has indefinitely stayed the NOx
SIP Call as it applies for the purposes of the 8-hour NAAQS
(65 FR 56245, Septenber 18, 2000).
B. Court Deci sions
1. 8-Hour NAAQS and Stay of the 8-hour Portion of the SIP
Cal |

On May 14, 1999, the D.C. Crcuit issued an opinion
guestioning the constitutionality of the CAA as applied by
EPA in its 1997 revision of the ozone and particulate matter

NAAQS. See Anerican Trucking Ass’ns v. EPA, 175 F. 3d 1027

(D.C. Gr., 1999). The Court’s ruling curtailed EPA s
ability to require States to conply with a nore stringent
ozone NAAQS. On Cctober 29, 1999, the D.C. Crcuit granted
in part and denied in part EPA s rehearing request.

Anerican Trucking Ass’ns v. EPA 194 F.3d 4 (D.C. G

1999). On January 27, 2000, the Adm nistration filed a
petition of certiorari with the Supreme Court seeking review
of this opinion. Several of the parties who chall enged the
NAAQS filed conditional cross-petitions for certiorari on
the i ssue of whether the CAA precludes the consideration of

costs in establishing NAAQS. I n May, the Suprene Court



granted EPA's petition and the petitioners’ cross-petitions.
The ongoing litigation continues to create uncertainty with
respect to EPA's ability to rely upon the 8-hour ozone
standards as an alternative basis for the NOx SIP Call at
this tine.

As a result, EPA stayed the 8-hour basis of the final
NOx SIP Call (65 FR 56245, Septenber 18, 2000). The EPA' s
belief is that EPA should not continue inplenmentation
efforts under section 110 with respect to the 8-hour
standard that could be construed as inconsistent with the
Court’s ruling. Therefore, EPA stayed indefinitely the
findings of significant contribution based on the 8-hour
standard, pending further devel opnents in the NAAQS
litigation. Because the rule was based i ndependently on the
1- hour standards, a stay of the findings based on the 8-hour
standards woul d have no effect on the renmedy required by the
1998 NOx SIP Call. The stay does not affect EPA's findings
based on the 1-hour standards.
2. Stay of SIP Submttal Schedule for the NOx SIP Cal

The Septenber 24, 1998 NOx SIP Call required States to
submt SIP revisions by Septenber 30, 1999. State
Petitioners challenging the NOx SIP Call filed a notion
requesting the Court to stay the subm ssion schedule until

April 27, 2000. 1In response, the D.C. Circuit issued a stay
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of the SIP subm ssion deadline pending further order of the
Court. Mchigan v. EPA, 213 F.3d 663 (D.C. G r. 2000) (My
25, 1999 order granting stay in part).
3. NOx SIP Call Court Decision

On March 3, 2000, the D.C. Grcuit issued its decision
on the NOx SIP Call, ruling in favor of EPA on all the major

i ssues. Mchigan v. EPA, 213 F.3d 663 (D.C. G r. 2000).

The Court’s decision in Mchigan v. EPA, 213 F. 3d 663 (D.C.
Cir. 2000) concerns only the 1-hour basis for the NOx SIP
Call, and not the 8-hour basis. The requirenents of the NOx
SIP Call, including the findings of significant contribution
by the 23 States, the em ssions reductions that nust be
achi eved, and the requirenent for States to submt SIPs
nmeeti ng statew de NOx em ssions reduction requirenents, are
fully and i ndependently supported by EPA' s findi ngs under
t he 1-hour NAAQS alone. The Court denied petitioners’
requests for rehearing or rehearing en banc on July 22,
2000. Specifically, the Court found in favor of EPA on the
foll ow ng cl ai ns:
(1) EPA could call for the SIP revisions wthout
convening a transport conm ssion;
(2) EPA undertook a sufficiently State-specific
determ nation of ozone contribution;

(3) EPA did not unlawfully override past precedent

11



(4)

(1)

(6)

(7)

(8)

(9)

regarding "significant" contri bution;

EPA' s consideration of the cost of NOx reduction
as part of the determ nation of significant
contribution is consistent wwth the statute and
judicial precedent;

EPA' s scheme of uniform em ssions reduction
requi renents i s reasonabl e;

CAA 8§ 110(a)(2)(Dy(i)(1) as construed by EPA does
not viol ate the nondel egati on doctri ne;

EPA did not intrude on the statutory rights of
States to fashion their SIPs;

EPA properly included South Carolina in the SIP
Call; and

EPA did not violate the Regulatory Flexibility

Act .

However, the Court rul ed agai nst EPA on four narrow

i ssues.

(1)

(2)

Specifically, the Court:

remanded and vacated the inclusion of Wsconsin
because em ssions from Wsconsin did not show a
significant contribution to doww nd nonattai nnent
of the NAAGQS;

remanded and vacated the inclusion of Georgia and
M ssouri in light of the Ozone Transport
Assessnent Group (OTAG conclusions that em ssions
fromcoarse grid portions did not nerit controls;

12



(3) held that EPA failed to provide adequate notice of
the change in the definition of EGQU as applied to
cogeneration units; and

(4) held that EPA failed to provide adequate notice of
t he change in control |evel assuned for |arge
stationary internal conmbustion engines.

The Court remanded the last two matters for further
r ul emaki ng.

Today’ s proposal addresses the definition of EGUs and
the control level for large stationary internal conbustion
engi nes, as well as issues under the 1-hour ozone NAAQS
regardi ng Wsconsin, Georgia, and Mssouri. In addition,
EPA is proposing to limt the em ssions budgets for Al abama
and M chigan to the fine grid portion of each State, simlar
to the proposal for Ceorgia and Mssouri. Because EPA has
stayed the findings based on the 8-hour NAAQS under the NOx
SIP Call, EPA is not addressing NOx SIP Call issues related
to the 8-hour NAAQS.

4. Lifting the Stay of the 1-Hour SIP Subm ssion Schedul e

On April 11, 2000, EPA filed a nmotion with the Court to
l[ift the stay of the SIP subm ssion date. The EPA requested
that the Court lift the stay as of April 27, 2000. The EPA
recogni zed, however, that at the time the stay was issued,

States had approximately 4 nonths (128 days) remaining to
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submt SIPs. Therefore, EPA's notion to |lift the stay

i ndi cated that EPA would allow States until Septenber 1,
2000 to submt SIPs addressing the SIP Call and provided
that States could submt only those portions of the SIP Cal
upheld by the Court (Phase |I SIPs). The existing record in
the NOx SIP Call rul emaki ng provides a breakdown of the data
on which the original budgets were devel oped sufficient to
allow States to devel op Phase | SIPs. However, EPA has
reviewed the record and for the convenience of the States
and in letters to the State Governors and State Air
Directors, dated April 11, 2000, EPA identified an adjusted
Phase | NOx budget for each State for which the SIP Cal
applies.

On June 22, 2000, the Court granted EPA' s request in
part. The Court ordered that EPA allow the States 128 days
fromthe June 22, 2000 date of the order to submt their
SIPs. Therefore, SIPs in response to the NOx SIP Call are
due Cctober 30, 2000.°

Inits notion to |ift the stay, EPA infornmed the Court
that the Agency asked 19 States and the District of
Columbia, in letters to the Governors dated April 11, 2000,
to submt SIPs subject to the Court’s response to EPA s

nmotion to lift the stay. The 19 States are: Al abans,

!Cct ober 30, 2000 is the first business day follow ng the
expiration of the 128-day peri od.
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Connecticut, Delaware, Illinois, Indiana, Kentucky,
Massachusetts, Maryland, M chigan, North Carolina, New
Jersey, New York, Chio, Pennsylvania, Rhode Island, South
Carolina, Tennessee, Virginia and West Virginia. Rather
than submit a SIP that fully nmeets the NOx SIP Call, these
19 States and the District of Colunbia nay choose to submt
SIPs that cover all of the NOx SIP Call requirenents except
for a small part of the EGQU portion and | arge interna
conbustion engine portion of the budget. The EPA refers to
these partial plans that address the portion of the rule
unaffected by the Court’s remand as “Phase |."?2

Today’ s action sets forth EPA's proposal for the second
phase or Phase Il by addressing the remanded portion of the
definition of EGJUs, the control level for large internal
conbustion engi nes, and the em ssions budgets for Ceorgia
and M ssouri. In addition, EPA proposes to nodify the
budgets for Al abama and M chi gan based on inclusion of only
a portion of those States. Any additional em ssions
reductions required as a result of a final rul emaking on
this proposal will be reflected in the Phase Il portion of
the State’s em ssions budget. The Phase Il submttal is a

relatively small supplenent to the SIPs that would be

2The Phase | em ssions reductions shoul d achi eve
approxi mately 90 percent of the total em ssions reductions
called for by the NOx SIP Call.
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submtted to neet Phase |, representing |l ess than 10 percent
of total reductions required by the SIP Call. The due date
for the SIPs neeting the resulting State em ssions budgets
(“Phase 11" SIPs) and partial State budgets for Ceorgia and
M ssouri is discussed belowin sections I1.J.1 and I1.J.3.
The proposed changes to the State’'s em ssions budgets are
di scussed in section II.E
5. Conpl i ance Date Court Order

On August 30, 2000, the D.C. Grcuit ordered that the
court order filed on June 22, 2000 be anended to extend the
deadline for full inplenentation of the NOx SIP Call from
May 1, 2003 to May 31, 2004. This extension was cal cul at ed
in the sane manner used by the Court in extending the
deadl ine for SIP subm ssions, so that sources in States
subject to the NOx SIP Call would have 1,309 days for
i npl enmenting the SIP as provided in the original NOx SIP
Call. This action was in response to a notion filed by the
i ndustry/| abor petitioners.
C. Rel ationship to Section 126 Petitions

The EPA has al so addressed interstate NOx transport in
a January 18, 2000 final rule (January 18, 2000 Rule) that
responds to petitions submtted by eight Northeast States
under section 126 of the CAA (65 FR 2674). In this rule,

EPA made findings that 392 sources in 12 States and the
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District of Colunbia are significantly contributing to 1-
hour ozone nonattai nnent problens in the petitioning States
of Connecticut, Massachusetts, New York, and Pennsyl vani a.
The States with sources affected by the January 18, 2000
Rul e are: Del aware, |ndiana, Kentucky, Maryland, M chigan,
North Carolina, New Jersey, New York, Chio, Pennsylvani a,
Virginia, West Virginia, and the District of Colunbia.® The
types of sources affected are |arge EGUs* and | arge

i ndustrial boilers and turbines (non-EGUs). The rule

est abl i shes Federal NOx emissions |limts that sources nust
meet by May 1, 2003. The EPA promul gated a NOx cap-and-
trade programas the control renmedy. All of the sources
affected by this section 126 rule are located in States that
are subject to the NOx SIP Call.

The January 18, 2000 Rule includes a provision to
coordinate the section 126 rule with State actions under the
NOx SIP Call. This provision automatically w thdraws the
section 126 findings and control requirements for sources in
a State if the State submts, and EPA gives final approva
to, a SIP revision neeting the full NOx SIP Cal

requi renents, including the originally pronul gated May 1,

3For I ndi ana, Kentucky, M chigan, and New York, only sources
in portions of the State are affected by that rule.

“The section 126 rule uses the sane definition of EGQUs that
EPA is proposing for the NOx SIP Call in today’'s action.
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2003 compliance deadline (40 CF.R 52.34(i)). The EPA has
al ready received NOx SIPs fromseveral States that require
the full anount of reductions by May 1, 2003.5 While the
court has changed the NOx SIP Call conpliance deadline to
May 31, 2004, EPA pronulgated and justified the automatic
wi t hdrawal provision based on approval of a SIP with a My
1, 2003 conpliance date (64 FR 28274-76, May 25, 1999; 65 FR
2679- 2684, January 18, 2000). Thus, the automatic
wi t hdrawal provision in the section 126 rule does not
address any ot her circunstances. Additional issues
regarding the interaction of the section 126 rule and SIPs
under the NOx SIP Call may be addressed through future
r ul emaki ng.
1. Proposal
In this action, EPAis soliciting coment on only the

speci fic changes the Agency is proposing in response to the
Court’s rulings. The EPA is not reopening the remai nder of
the final NOx SIP Call for public coment and
reconsi deration. Specifically, EPAis soliciting conent on
t he foll ow ng:
(1) certain aspects of the definitions of EGJ and non- EGU.

The EPA is not proposing to change the manner in which

t he budgets are calculated for EGJUs and non- EGU boil ers

To date, EPA has received NOx SIPs from Connecticut, Rhode
| sl and, Massachusetts, New Jersey, New York, and Maryl and.
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(2)

(3)

(4)

and turbines fromthe final NOx SIP Call and the
techni cal anmendnents. The EPA is addressing the
remanded i ssue concerning the definition of EGU as
applied to cogeneration units by proposing to retain
the basic EGU definition used in the Septenber 24, 1998
NOx SIP Call Rule. In addition, EPA is proposing

m nor, technical changes to the EGU definition to nmake
it consistent with the definition of EGU used in the
January 18, 2000 section 126 final rule. Since the EGQJ
definition establishes the dividing |ine between the
EGQU and non- EGQU cat egories, the proposed changes to the
EGQU definition result in correspondi ng proposed changes
to the non-EGQUJ definition. Today' s proposal concerning
these definitions does not affect the budgets

est abl i shed under the final NOx SIP Call and the
techni cal amendnents.

the control |evel assuned for |arge stationary interna
conbustion engines. The EPA is proposing a range of
possi ble control levels (82 to 91 percent) to the

i nternal conbustion engine portion of the budget.
partial - State budgets for CGeorgia, Mssouri, Al abama
and M chi gan.

a range of SIP subm ssion dates for the 19 States and
the District of Colunbia to address the Phase |

portion of the budget, and for Georgia and Mssouri to

19



submt full SIPs neeting the SIP call: 128 days through
1 year fromfinal promulgation of this rul emaking but
no later than April 1, 2002.

(5) whether the proposed changes to the statew de NOx
budgets reflect the appropriate increnents of em ssions
reductions that States should be required to achieve
with respect to the three remanded i ssues (di scussed
above in nunbers 1, 2, 3).

A. Definitions of EGQU and non- EGU
Under the NOx SIP Call, the anmount of a State’'s
significant contribution to nonattai nment in another
State included the anbunt of highly cost-effective
reductions that could be achieved for |arge EGUs and
| arge non-EGUs in the State. No reductions for snall
EGQUs or small non-EGUs were included. The EPA
determ ned that reductions by large EGUs to 0.15 | b
NOx/ mBtu and by | arge non-EGUs to 60 percent of
uncontroll ed em ssions are highly cost effective. In
devel oping the States’ budgets, EPA applied definitions
of EQJ and non- EGQJ and determ ned which sources were
| arge EGUs or | arge non- EGUs.

Inits March 3, 2000 decision, the D.C. G rcuit upheld

t his approach, but determ ned that EPA did not provide

sufficient notice and opportunity to comrent for one aspect
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of EPA's definition of EGU and remanded the rul emaking to
EPA for further consideration. Specifically, a petitioner
clainmed, and the Court agreed, that “EPA did not provide
sufficient notice and opportunity for comment on [the]
revision” of the EGQJ definition to renove the excl usion,
fromthe “EGQJ category, of cogeneration units with annual
electricity sales of one-third or less of the units’
potential electrical output capacity, or 25 negawatts (MM)
or less. (A cogeneration unit nmay be owned by a utility or
a non-utility and is a unit that uses the sane energy to
produce both: thermal energy (heat or steam) that is used

for industrial, comrercial, or heating or cooling purposes;

and electricity). State of Mchigan v. EPA 213 F. 3d at
691-92. According to the Court, “two nonths after the
promul gation of the [NOx SIP Call] rule, EPA redefined an
EGU as a unit that serves a ‘large’ generator (greater than
25 M) that sells electricity.” 1d.  Application of the
exclusion for cogeneration units fromthe definition of EQU
woul d result in treating as non-EGUs those cogeneration
units nmeeting the criteria for the exclusion and treating as
EGUs those cogeneration units not neeting the exclusion
criteria. See Brief of Petitioner Council of Industrial

Boiler Omers (CIBO at 4 (submtted in State of M chigan).

The petitioner argued that, under the NOx SIP Call, EPA
shoul d apply the criteria for excluding cogeneration units
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fromtreatnent as utility units. According to the
petitioner, the exclusion criteria had been established
under the regul ations inplenenting new source perfornance
standards and under title IV of the CAA and the regul ati ons
i npl enmenting the Acid Rain Programunder title IV. The
petitioner also stated that section 112 of the CAA defines
“electricity steamgenerating unit” to exclude cogeneration
units nmeeting the sane threshol ds.

The Court found that, in failing to apply the exclusion
criteria for cogeneration units, EPA “was departing fromthe
definition of EGJUs as used in prior regulatory contexts” and
“was not explicit about the departure fromthe prior
practice until two nonths after the rule was pronul gated.”

State of M chigan, 213 F.3d at 692. Further, the Court

f ound that:

it 1s an exaggeration to state that sone
general “thene” of the regul atory consequences of
deregulation of the utility industry throughout
rul emaki ng nmeant that EPA' s | ast-m nute revision
of the definition of EGU should have been
anticipated by industrial boilers as a “l ogical
outgrowm h” of EPA' s earlier statenents.

Id. The Court therefore remanded the rul emaking to EPA for
further consideration of this issue.

The EPA di scusses bel ow the historical definition of
utility unit, the definition of EQU in the NOx SIP Call and
the section 126 rul emaki ng, today’ s proposed rul e addressing

certain aspects of the EGJ definition, and the rationale for
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the proposed rule. As discussed below, in prior regul atory
progranms, EPA has sought to distinguish between utilities
(regul ated nonopolies in the business of producing and
selling electricity) and non-utilities. In making this
di stinction, EPA applied the “one third potential electrical
out put capacity/25 MM sales criteria.” These criteria
defined a non-utility unit as a unit producing electricity
for annual sales in an amount equal to the lesser of: (i)
one-third or less of a unit’s potential electrical output
capacity; or (ii) 25 MM or less. Note that the criteria
did not always apply only to cogeneration units and did not
uniformy result in “less” regulation for sources neeting
the criteria. Wth the devel opnent of conpetitive markets
for electricity generation and sale, EPA believes that these
criteria no |onger distinguish between units in the business
of producing and selling electricity (i.e., EGQJs) and non-
EGUs.
1. Historical Definition of Uility Unit

In prior regulatory prograns, EPA has used variations
of the one-third potential electrical output capacity/25 M\
sales criteria to distinguish between utilities and non-
utilities. The Agency began using these criteria in 1978,
in 40 CFR part 60, subpart Da. Subpart Da established new

source performance standards for “electric utility steam
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generating units” capable of conmbusting nore than 250
mBt u/ hr of fossil fuel. “Electric utility steam generating
unit” was defined as a unit “constructed for the purpose of
supplying nore than one-third of its potential electric

out put capacity and nore than 25 MA¢ el ectrical output to
any utility power distribution systemfor sale” (40 CFR
60.41a). In that case, the criteria were not used to exenpt
units entirely fromnew source performance standards.

Rat her, the criteria were used to classify units capabl e of
conbusting nore than 250 mmBtu/ hr of fossil fuel as either
“electric utility steamgenerating units” subject to the
requi renments under subpart Da or to classify them as non-
utility “steam generating units” which, depending on the
date of construction, continued to be subject to the

requi renents for “Fossil-Fuel-Fired Steam Generators” under
subpart D or subsequently becanme subject to the requirenents
for “Industrial -Commercial-lInstitutional Steam Generating
Units” under subpart Db. See 40 CFR 60.41a (definitions of
“steam generating unit” and “electric utility steam
generating unit”), 60.40b(a) (stating that subpart Db
applies to “steamgenerating units” with heat input capacity
of nore than 100 nmmBtu/ hr), and 60.40b(e) (stating that
“electric steamgenerating units” subject to subpart Da are
not subject to subpart Db). Sone of the requirenents (e.g.,
the emssion limts for particulate matter) in subpart D or
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Db were | ess stringent than those in subpart Da. These
criteria applied to all steam generating units, not just
cogeneration facilities.

The EPA explained that it was distinguishing, in
subpart Da, between “electric utility steam generating
units” and “industrial boilers” because “there are
significant differences between the econom c structure of
utilities and the industrial sector” (44 FR 33580, 33589,
June 11, 1979). The one-third potential electrical output
capacity/ 25 MM sales criteria were used as a proxy for
utility vs. industrial/comrercial/institutional (i.e., non-
utility) ownership of the units. The EPA believed that a
unit involved in electricity sales small enough to be at or
below the levels in the sales criteria was owned by a
conpany whose busi ness was other than electric generation
and transm ssion and/or distribution and so was in the
industrial, not the utility, sector. The EPA stated that,
“I's]ince nost industrial cogeneration units are expected to
be |l ess than 25 MA¢ el ectrical output capacity, few, if any,
new i ndustrial cogeneration units will be covered by these
[ subpart Da] standards. The standards do cover | arge
electric utility cogeneration facilities because such units
are fundanentally electric utility steam generating units.”
Id.

The EPA' s approach in subpart Da reflected the fact
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that, since before the 1970s and into the 1980s, private or
public entities in the business of electric generation and
transm ssion and/or distribution (i.e., utilities) produced
al nost all of the electricity generated or sold in the U S.
In addition, utilities were regul ated nonopolies with
desi gnated service areas. |In contrast, non-utilities sold
relatively small amounts of electricity, played an
insignificant role in the business of electric generation
and sal es, and were not regul ated nonopolies. See The
Changing Structure of the Electric Power Industry: An
Update, Energy Information Adm nistration, Decenber 1996 at
5-7, 9, and 111.

A simlar type of distinction between utility and non-
utility units (using the one-third potential electrical
out put capacity/25 MM sales criteria) continued under the
CAA Anendnents of 1990, in both title IV and section 112 of
title I, but was applied only to cogeneration units. As
noted above, a cogeneration unit is a unit that uses the
sanme energy to produce both: thermal energy (heat or steam
that is used for industrial, comercial, or heating or
cool ing purposes; and electricity. Title IV established the
Acid Rain Program whose requirenents apply to “utility
units.” Section 402(17)(C) excludes a cogeneration unit

fromthe definition of “utility unit” unless the unit “is
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constructed for the purpose of supplying, or comrences
construction after the date of enactnment of [title IV] and
supplies, nore than one-third of its potential electric
out put capacity and nore than 25 MAé el ectrical output to
any utility power distribution systemfor sale.” 42 U. S.C
7651a(17)(C). See also 40 CFR 72.6(b)(4). Non-cogeneration
units involved in electricity sales could be utility units
regardl ess of whether the non-cogeneration units net one-
third potential electrical output capacity/25 MAé criteria.
Finally, section 112 of the CAA, which addresses
hazardous air pollutants, excludes fromthe definition of
“electric utility steamgenerating unit” cogeneration units
(but not non-cogeneration units) that neet the one-third
potential electrical output capacity/25 MM sales criteria
(42 U.S.C. 7412(a)(8)). Under section 112, emssion limts
established by the Adm nistrator for hazardous air
pollutants listed in section 112(b) apply generally to
stationary sources. However, such emssion limts wll
apply to “electric utility steamgenerating units” only if
the Adm ni strator nmakes a specific finding after considering
the results of a required study. |In particular, section
112(n) (1) (A) requires the Admnistrator to study “the
hazards to public health reasonably anticipated to occur as
a result of emssions by electric utility steam generating
units” of the listed pollutants “after inposition of the
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requirenents of [the Clean Air Act]” (42 U.S.C
7412(n)(1)(A)). That section further provides that the
Adm ni strator “shall regulate electric utility steam
generating units under this section, if the Adm nistrator
finds such regulation is appropriate and necessary after
considering the results of the study.” 1d. Thus, in
general, cogeneration units excluded fromthe definition of
“electric utility steamgenerating unit” are already subject
to the requirenents for regulation of hazardous air
pol l utants under section 112, while cogeneration units
included in that definition will becone subject to
regul ati on under section 112 only to the extent that the
required study is conducted and the necessary finding is
made. (See 64 FR 63025, 63030, Novenber 18, 1999) (Table 1
showi ng schedul e for promul gation of standards for sources
(i.e., industrial boilers and institutional/conmerci al
boi |l ers) of hazardous air pollutants).

In sunmary, the above-described provisions vary as to
both: (1) the application of the one-third potenti al
el ectrical output capacity/25 MM sales criteria, which
apply to all units in sonme provisions and only to
cogeneration units in other provisions; and (2) the
consequences of a unit neeting the criteria, which results
in the unit being subject to “nore” regul ation under sone
provisions and “less” or “later” regul ati on under other
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provi si ons.
2. NOx SIP Call Definition of EGJ

In the NOx SIP Call rul emaking, EPA defined EGJ by
applying to all fossil fuel-fired units the nethodol ogy
described in detail below. The EPA did not apply to
cogeneration units the one-third potential electrical
output/ 25 MM sales criteria of the “cogeneration
exclusion.” Under the nethodol ogy applied to all units,
after determning the date on which a unit conmmenced
operation (e.g., commenced conbustion of fuel), EPA
determ ned whether the unit should be classified as an EQU
or a non-EQUJ by applying the appropriate criteria dependi ng
on the commencenent of operation date. Then EPA classified
the unit as a large or small EGUJ or a large or small non-
EGU.

Specifically, EPA noted in a Decenber 24, 1998
suppl enmental action that the NOx SIP Call used the follow ng
nmet hodol ogy® for classifying all units (including
cogeneration units) in the States subject to the NOx SIP
Call as EGUs or non-EGUs, (63 FR 71223, Decenber 24, 1998).
The EPA applied this nmethodol ogy to cogeneration units and
not the one-third potential electrical output capacity/25M\e

sales criteria of the “cogeneration exclusion.” See id.

6The nunbering of the nethodol ogies is added for the
conveni ence of the reader.
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(a)(i) For units that conmenced operation before
January 1, 1996, EPA classified as an EGU any unit that
sells any electricity for sale under firmcontract to
the electric grid. In the Decenber 24, 1998

suppl enental action, EPA did not define the term
“electricity for sale under firmcontract to the
electric grid.”’

(1i) For units that comrenced operation before January
1, 1996, EPA classified as a non-EGU any unit that did
not produce electricity for sale under firmcontract to
the grid.

(tit) For units that commenced operation on or after
January 1, 1996, EPA classified as an EGU any unit that
serves a generator that produces any anount of

electricity for sale, except as provided in paragraph

'For purposes of the January 18, 2000 section 126 fi nal
rule, EPA defined "electricity for sale under firmcontract
to the electric grid" as where "the capacity involved is
intended to be available at all tines during the period
covered by the guaranteed commtnent to deliver, even under
adverse conditions" (65 FR 2694 and 2731). As discussed
bel ow, EPA proposes to adopt in today’s proposed rule the
definition for the termprovided in the January 18, 2000
section 126 final rule. This definition was based on

| anguage fromthe G ossary of Electric UWility Terns, Edison
Electric Institute, Publication No. 70-40 (definition of
"firm' power). Generally, capacity "under firmcontract to
the electricity grid" is included on EIA form 860A (called
ElI A form 860 before 1998) or is reported as capacity
projected for summer or w nter peak periods on EIA form411
(Item2.1 or 2.2, line 10).
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(a)(iv) bel ow.

(tv) For units that comrenced operation on or after
January 1, 1996, EPA classified as non-EGUs the
followng units: any unit not serving a generator that
produces electricity for sale; or any unit serving a
generator that has a naneplate capacity equal to or

| ess than 25 MM, that produces electricity for sale,
and that has the potential to use 50 percent or |ess of
the usabl e energy of the boiler or turbine. 1In the
Decenber 24, 1998 suppl enental action, EPA did not

define the term “usabl e energy”.?

(b)(i) For a unit classified (under paragraph (a)(i)
or (a)(iii) above) as an EGQJ, EPA then classified it as
a small or large EGQU. An EGQUJ serving a generator with
a nanepl ate capacity greater than 25 MM is a | arge

EGU. An EGU serving a generator with a nanepl ate

8For purposes of the January 18, 2000 section 126 fi nal
rule, EPA used the nore famliar term*“potential electrical
out put capacity,” rather than the term “usabl e energy,” and
adopted the long-standing definition of the latter term as
“33 percent of a unit’s maxi mum design heat input” (65 FR
2694 and 2731). As discussed bel ow, EPA proposes to adopt
in today’ s proposed rule the sane termand definition used
in the January 18, 2000 section 126 final rule. “Potenti al
el ectrical output capacity” is used, and defined in this
way, in part 72 of the Acid Rain Programregul ations (40 CFR
72.2 and 40 CFR part 72, appendix D) and in the new source
performance standards (40 CFR 60. 41a).
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capacity equal to or less than 25 M is a small EGQU
In the Decenber 24, 1998 suppl enental action, EPA did
not expressly define the term“naneplate capacity.”?®
(i) For a unit classified (under paragraph (a)(ii) or
(a)(iv) above) as a non-EQJ, EPA then classified it as
a small or large non-EGJ. A non-EGJ with a maxi num
desi gn heat input greater than 250 mmBt u/ hour is a

| arge non-EGU. A non-EGU with a maxi num desi gn heat

i nput equal to or less than 250 m®Bt u/ hour is a snal
non- EGQU. But see 63 FR 71220, 71224, Decenber 24, 1998
(expl ai ning procedures used if data on boiler heat

i nput capacity were not available). 1In the Decenber
24, 1998 suppl enental action, EPA did not expressly

define the term “maxi mum desi gn heat input”.?0

°In the part 96 nodel rule in the NOx SIP Call (63 FR
57356, 57514-38) and subsequently for purposes of the
January 18, 2000 section 126 final rule (65 FR 2729 and
2731), EPA adopted the |ong-standing definition of

“nanepl ate capacity” as “the maxi num el ectrical generating
output (in MAM) that a generator can sustain over a
specified period of tinme when not restricted by seasonal or
ot her deratings as neasured in accordance with the United
States Departnent of Energy standards.” As discussed bel ow,
EPA proposes to adopt in today’s proposed rule the sane
definition used in the January 18, 2000 section 126 fi nal
rule. The termis defined in this way in part 72 of the
Acid Rain Programregul ations (40 CFR 72.2).

0 1n the part 96 nodel rule in the NOx SIP Call (63 FR
57516) and subsequently for purposes of the January 18, 2000
section 126 final rule (65 FR 2729), EPA defined *maxi mum
design heat input” as “the ability of a unit to conbust a
stated maxi mum anount of fuel per hour (in mmBtu/hr) on a
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As stated previously, EPA defined the term“EGQJS by
applying to all units, including cogeneration units, the
met hodol ogy i n paragraphs (a)(i) and (a)(iii) above and used
t he net hodol ogy in paragraphs (a)(ii) and (a)(iv) above with
regard to non-EGUs. The EPA did not use, for cogeneration
units, the one-third potential electrical output capacity/25
MM sales criteria in the “cogeneration exclusion.” The

petitioners in State of M chigan challenged the failure to

apply the one-third potential electrical output capacity/25
MAé sales criteria to determ ne whet her cogeneration units
are EGUs or non-EGUs, and the Court, agreeing that EPA had
not provided sufficient notice and opportunity for comrent
on the lack of such application, remanded the rulemaking to
EPA for further consideration.
3. The *“Cogeneration Exclusion” Criteria and M nor Revi sions
to NOx SIP Call Definition of EGU

In today’s rul emaki ng, EPA is addressing three aspects
of the EGQU definition. First, EPA is proposing not to apply
to cogeneration units the one-third potential electrical

output/ 25 MAé sales criteria of the “cogeneration excl usion”

steady state basis, as determ ned by the physical design and
physi cal characteristics of the unit.” As discussed bel ow,
EPA proposes to adopt in today’s proposed rule the sane
definition used in the January 18, 2000 section 126 fi nal

rul e.
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in classifying the units as EGJUs or non-EGUs. Under today’s
proposal, EPA would apply to all units, including
cogeneration units, the basic approach used in the NOx SIP
Call Rule (and described in the Decenber 24, 1998

suppl enmental action (63 FR 71233)) for such classification.
Further, EPA is proposing to change the categorization of
units under the NOx SIP Call definition of EGU (set forth in
paragraph (a) above of preanble section Il.A 2) as units
comrenci ng operation before January 1, 1996 or units
comrenci ng operation on or after January 1, 1996. Under
today’ s proposal, EPA would instead categorize units as
units comrenci ng operation before January 1, 1997, units
comenci ng operation on or after January 1, 1997 and before
January 1, 1999, or units commenci ng operation on or after
January 1, 1999 for purposes of classifying units as EGJs or
non- EGUs. These new categori es based on conmencenent of
unit operation are the sane as the categories adopted in the
January 18, 2000 section 126 final rule and, under today’s
proposal, units are classified the sane way as in the
January 18, 2000 section 126 final rule. The EPA is also
proposing to adopt the term “potential electrical output
capacity” and the definitions of the terns “electricity for
sal e under firmcontract to the electric grid,” “potenti al

el ectrical output capacity,” “naneplate capacity,” and
“maxi mum desi gn heat input” used in the January 18, 2000
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section 126 final rule. As noted above, these changes to
conformto the January 18, 2000 section 126 final rule do
not affect the budgets that were established under the final
NOx SIP Call and the technical anmendnents.

The only aspects of the EGU definition that EPA is
addressing in today’'s rul emaking are: the use, for
cogeneration units, of the generally applicabl e nethodol ogy
for EGJ non-EGU cl assification rather than the *“cogeneration
exclusion” criteria; the changes in categories of units
based on commencenent of operation date; and the adoption of
a new termand new definitions of terns. The changes to
aspects of the EQUJ definition result in correspondi ng
changes to aspects of the non-EGU definition. These aspects
of the EGQU and non-EGU definitions are discussed in detai
bel ow and are the only issues related to EGU and non- EGU
definition on which EPA is requesting comment today. The
EPA is not reconsidering, and is not taking comrent on, any
ot her aspects of the EGJU or non-EGU definitions.

a. Use of the sanme EGQJ non- EGU cl assification

met hodol ogy for cogeneration units as for all other

units.

The EPA believes that it is appropriate to apply to
cogeneration units the sane nethodol ogy for EGJ non- EGU
classification as applied to all other units and not to
apply the one-third electrical potential output capacity/25
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MAée sales criteria in order to classify cogeneration units
as EGUs or non-EGUs. This is appropriate because the
reasons for distinguishing between utilities and non-
utilities no longer exist in light of the dramati c changes
that have occurred in the electric power industry since 1990
due to the energence of conpetitive markets for electricity
generation in which non-utility generators conpete to an
increasingly significant extent with utilities. As a
result, the historical difference between utilities and non-
utilities is increasingly blurred and irrelevant in
determ ning what units are involved in, and should be
classified as, producing and selling electricity. 1In
addition, there are no physical or technol ogical differences
that warrant use of a different EGJ non- EGU cl assification
met hodol ogy for cogeneration units than for other units.
i. Effect of electricity conpetition and electric
power restructuring on distinction between
utilities and non-utilities
The devel opnent of conpetitive electricity markets is
ongoi ng:
Propell ed by events of the recent past, the [electric
power] industry is currently in the mdst of changing
froma vertically integrated and regul ated nonopoly to
a functionally unbundl ed industry with a conpetitive
mar ket for power generation. Advances in power
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generation technol ogy, perceived inefficiencies in the
i ndustry, large variations in regional electricity
prices, and the trend to conpetitive markets in other
regul ated industries have all contributed to the
transition. Industry changes brought on by this
novenent are ongoing, and the industry wll remain in a
transitional state for the next few years or nore. The
Changi ng Structure of the Electric Power |ndustry:
Sel ected | ssues, 1998, Energy Information
Adm ni stration, July 1998 at i x.
See also The Changing Structure of the Electric Power
| ndustry: An Update, Energy Information Adm nistration,
Decenber 1996 at 35-38 (discussing the factors underlying
t he ongoi ng devel opnent of conpetitive electricity markets
and restructuring of the electric power industry). Because
of the ongoi ng devel opnent of electricity markets and
el ectric power industry restructuring, conpetition in
el ectric generation is expected to becone nore pervasive in
the future. Electric Power Annual 1998, Vol. |1, Energy
| nformati on Adm ni stration, Decenber 1998 at 1 and 4.
Wth increased conpetition and industry restructuring,
both utilities and non-utilities are generating and selling
significant anmounts of electricity, a trend that is likely

to increase in the future. |In particular, the increasing
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role of non-utilities is reflected in electric power data
for the period 1992-1998 indicating that:

I t he nunber of [investor owned utilities] has

decreased by nearly 8 percent, while the nunber of

non[-Jutilities has increased by over 9 percent.

1 non[-Jutilities are expandi ng and buying utility-

di vested generation assets, causing their net

generation to increase by 42 percent and their

namepl ate capacity to increase by 72 percent from 1992

to 1998. Non[-Jutility capacity and generation wl|l

i ncrease even nore as they acquire additional utility-

di vested generation assets over the next few years.

1 the non[-Jutility share of net generation has risen

from9 percent (286 mllion negawatt hours) in 1992 to

11 percent (406 mllion negawatt hours) in 1998.

I utilities have historically dom nated the addition
of new capacity but additions to capacity by utilities
are decreasing while additions by non[-Jutilities are
increasing. In the period 1985-1991, utilities were
responsi ble for 62 percent of the industry’s additions
to capacity, but that figure dropped to 48 percent in
t he period 1992-1998.

The Changing Structure of the Electric Power |Industry

1999: Mergers and O her Corporate Conbi nations, Energy
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| nformati on Admi ni strati on, Decenber 1998 at x.
In fact, in 1998 alone, non-utilities accounted for about 11
percent of net generation and 81 percent of capacity

additions. 1d. at 8 (Figure 1); see also id. at 9-10

(Figure 2 (graph showi ng non-utility negawatt additions to
capacity far exceeding utility additions) and Figure 3
(graph showi ng non-utility annual growmh rate of additions
to capacity far exceeding utility annual growmh rate of
additions)). Cogeneration units currently account for about
55 percent of existing non-utility capacity, and there is a
| arge potential for nore cogeneration, e.g., in both the
refining and paper and pulp industries. Electric Power
Annual 1998, Vol. Il at 10.

Along with increases in non-utility generation and
capacity, non-utility sales of electricity to utilities and
to end-users have increased during 1994-1998, even though
the vast majority of electricity sales are still nade by
utilities. 1d. at 87 (Table 51 (showing sales to utilities
and end-users)). Wth increasing conpetition and
restructuring, any unit serving a generator -- regardless of
whet her the unit owner is a utility or a non-utility (e.g.,
an i ndependent power producer or an industrial conpany) --
can produce and sell electricity. As a result, "new

entrants, generating and selling power, have nade inroads in
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an industry previously closed to outside participants.
Because of this array of changes, the industry is now nore
commonly called the electric power industry rather than the

erstwhile electric utility industry.” The Changing Structure
of the Electric Power Industry: Selected |Issues, 1998 at 5.
Particularly, in light of increasing non-utility capacity
additions and sales and the |ikelihood of continued growh
in non-utility participation in conpetitive electricity

mar ket s, distinctions based on ownership of units are
increasingly irrelevant. These distinctions are
increasingly irrelevant in determ ning whether units are

i nvol ved in, and should be classified as, producing and
selling electricity or whether any units shoul d be
classified separately as bei ng owned by nonopolies that
produce and sell electricity.

The Energy Policy Act of 1992 encouraged these types of
changes in the electric power industry by recognizing a new
category of non-utility generators under the Public UWility
Hol di ng Conpani es Act, i.e., “exenpt whol esal e generators,”
which lack transm ssion facilities and are exenpt fromthe
corporate and geographic restrictions inposed by the Public
Uility Hol ding Conpanies Act. Exenpt whol esal e generators
may general ly charge market-based rates but cannot require

utilities to purchase the electricity. |d. at 3. The
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Energy Policy Act al so anended section 211 of the Federal
Power Act to broaden the ability of non-utility generators
to request that the Federal Energy Regul atory Comm ssion
(FERC) order utilities to provide transm ssion services for
electricity produced and sold by non-utility generators,
e.g., transm ssion access to non-contiguous utilities. The
Changi ng Structure of the Electric Power |Industry: Sel ected
| ssues, 1998 at 1. |In response to the Energy Policy Act,
FERC has encouraged conpetition for electricity at the

whol esal e level (i.e., in sales of electricity for resale)
by renovi ng obstacles to such conpetition. For exanple,
starting in 1996, FERC issued orders (e.g., Order No. 888,
61 FR 21540 (1996), and Order No. 889, 61 FR 21737 (1996))
requiring utilities to provide open access for electricity
generators to transmssion lines, file nondiscrimnatory
open-access tariffs applicable to all parties seeking
transm ssion service, and participate in the Open Access

Sane-Tinme Information System (QASIS). 1d.; see also The

Changi ng Structure of the Electric Power |ndustry: An Update
at 57-63 (describing FERC Order Nos. 888 and 889). The FERC
is continuing to take actions aimed at ensuring open

transm ssion access. See, e.q., Oder No. 2000, 65 FR 809

(2000) (requiring utilities to submt proposals for

participation in a regional transm ssion organization
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nmeeting specified requirenents ainmed at renoving inpedi nents
to electricity conpetition or to submt any plans to work
toward such participation).

In addition, nost States have adopted |egislation or
approved plans for, or have begun to consider providing,
access by end-users to conpetitive electricity markets. A

nunber of States have adopted pilot prograns to initiate and

eval uate the feasibility of conpetition at the retail |eve
(i.e., in sales of electricity to end-users). See Electric
Power Annual 1998, Vol |1 at 4; and The Changing Structure

of the Electric Power Industry: Selected |Issues, 1998 at xi
and 93. Consequently, "[o]ne of the expectations for the
future is that end users of electricity will be allowed to
participate in a unified wholesale/retail market." [d. at
3. See also The Changing Structure of the Electric Power
I ndustry: An Update at 67-68 (describing State actions). In
short, future Federal and State actions pronoting whol esal e
or retail conpetition and deregul ation of electricity
generation wll likely continue the process of renoving the
di stinction between utilities and non-utilities.

O her Federal agencies that deal wth the power
i ndustry have realized that the historical distinction
between utilities and non-utilities is no | onger neaningful.

In particular, the Energy Information Agency (EIA) is in the
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process of revising its reporting requirenments so that there
will no | onger be a distinction between reporting by utility
generators and by non-utility generators. Hi storically, EIA
required utilities to report electricity generation, fuel
use, and other information on different fornms than non-
utilities and treated the utility information as public
information and the non-utility information as CBI

Recently, EIA began an effort to reduce, and eventually
elimnate, the differences between utility and non-utility
forms and to make nost information available to the public.
See Electric Power Surveys Supporting Statenent, ElIA,
Novenber 1998 at 6, 26, 28-9, 47, 50 (explaining that
utilities and non-utilities will be subject to the sane data
protection and di scl osure policies).

In summary, the increasingly conpetitive nature of the
el ectric power industry and the significant and increasing
participation of non-utilities in conpetitive electricity
mar kets support simlar treatnment of utilities and non-
utilities. The EPA believes that, with these changes in the
el ectric power industry and electricity nmarkets, there is no
| onger a factual basis for excluding cogeneration units from
treatment as EGUs by using the one-third potenti al
el ectrical output capacity/25 MM sales criteria.

ii. Lack of relevant physical or technol ogical

di fferences between cogeneration units and
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utility electricity generating units

The EPA believes that there are no physical or
t echnol ogi cal differences between cogeneration units and
utility electricity generating units that woul d prevent
cogeneration units classified as EGUs from achi evi ng average
NOx reductions simlar to those achievable by utility
electricity generating units. The EPA al so believes that
there are no such differences that would justify using the
one-third potential electrical output capacity/25 M\ sal es
criteria for classifying cogeneration units as EGJs or non-
EGUs, rather than the classification nmethodol ogy used for
all other units. As discussed in detail in the technical
support docunent (Lack of Rel evant Physical or Technol ogi cal
D fferences Between Cogeneration Units and Uility
Electricity Generating Units, Septenber 25, 2000), post-
conmbustion NOx control technologies, i.e., selective non-
catal ytic reduction (SNCR) and sel ective catal ytic reduction
(SCR), are available for use on both utility electricity
generating units and cogeneration units. The techni cal
support docunent supports the follow ng concl usions:

1 SNCR is a fully commercial technol ogy that uses

reagent injected into the furnace above the conbustion

zone to reduce NOx to el enental nitrogen and water.

SNCR has been denonstrated on a wi de range of boiler

types and sizes (including cogeneration units) and on a
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w de range of fuels (including bio-nmss, wood, or

conbi nations of fuels such as bark, paper sludge, and

fiber waste). SNCR systens have been used at a w de

range of tenperatures (e.g., from 1250 degrees F to

2600 degrees F) and have been designed to handle a w de

range of | oad variation (e.g., 33 percent to 100
percent of a unit’s maxi mum continuous rating).
1 SCRis a fully comercial technology that uses

both ammonia injected after a unit’s conbustion and

heat transfer zones and catalyst in a reactor to reduce

NOx to elenmental nitrogen and water. The SCR has been

denonstrated on a wi de range of boiler types and sizes.

Because the NOx reduction takes place in a reactor

out side the conbusti on and heat transfer zones, boiler

type has an insignificant inpact on the ability to use

SCR. The SCR systens have been used at a w de range of

tenperatures (e.g., 450 degrees F to 1100 degrees F)

and have been designed to handle a wi de range of | oad

vari ation. Deactivation or poisoning of SCR catal yst

has been alleviated by devel opi ng poi son-resi st ant

catal ysts.

In sunmary, the sane, proven post-conbustion NOx
control technologies (SNCR and SCR) are applicable to
utility electricity generating units and to cogeneration
units classified as EGUs.
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i1i. Conclusion concerning EGQJ non-EGU cl assification
met hodol ogy for cogeneration units.

For the reasons set forth above in section II.A 2 of
today’ s preanble, EPA believes that it is appropriate to use
the sanme net hodology to classify all units, including
cogeneration units, as EGUs or non-EGJs and generally to
classify as EGUs all units that generate electricity for
sale. This is appropriate regardl ess of whether the owners
or operators of the units generating electricity for sale
are utilities or non-utilities. Since the one-third
potential electrical output capacity/25 MM sales criteria
of the “cogeneration exclusion” are essentially proxies for
di stingui shing between utility and non-utility ownership of
cogeneration units, those criteria are no |onger appropriate
for distinguishing between EGUs and non- EGUs and cl assi fyi ng
cogeneration units as EGQJUs or non- EGUs.

However, in order to provide a transition for units
commenci ng operation before the devel opnment of conpetitive
electricity markets or as these markets were energing, EPA
proposes to apply to cogeneration units commenci ng operation

before January 1, 1999 a transitional criterion for EGQJ non-

1 I ndeed, it nmay be appropriate in sone future rul emaki ng
to consider all units generating electricity, whether for
sale or internal use, as a single category. However, EPA is
not proposing to take that further step in today’s

r ul emaki ng.
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EGU classification. This is the sane criterion that was
used in the Septenber 24, 1998 NOx SIP Call Rule.
Specifically, for cogeneration units comrenci ng operation
before January 1, 1999, EPA w Il classify as EGUs units that
generate electricity for sale under firmcontract to the
grid. Cogeneration units that generate electricity for
sale, but not for sale under a firmcontract to the grid
(i.e., not under a guaranteed commtnent to provide the
electricity), wll be classified as non-EGJs. For
cogeneration units comenci ng operation on or after January
1, 1999, EPA will generally classify as EGJUs al
cogeneration units that generate electricity for sale, with
the limted exception discussed belowin section Il.A 3.b of
today’s preanble. As also discussed below, this is the sane
approach that is used for classifying units that are not
cogeneration units.

The EPA believes that the firmcontract criterion
provi des a reasonable transitional means of making the
EGQU non- EQU cl assification for cogeneration units. As
di scussed above, with electricity conpetition and power
i ndustry restructuring, the distinction between utility and
non-utility ownership, and thus the one-third potenti al
el ectrical output capacity/25 M\ sales criteria no |onger
provi des a rel evant neans of distinguishing between EGJs and
non- EGUs. Further, application of the one-third potenti al
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el ectrical output capacity/25 MM sales criteria requires
hi storical data for each cogeneration unit on the unit’s

el ectrical output capacity and electrical sales, all of

whi ch data has been treated by cogeneration unit owners and
EIA as CBI. The EPA does not have, and the petitioner and
commenters in the NOx SIP Call and section 126 rul emaki ngs
have never provided, conplete information on the
identification of all units claimng to be cogeneration
units and on such units’ historical capacity and actual
generation and sal es.

In contrast, the firmcontract criterion provides a
reasonabl e way of identifying which cogeneration units have
been significantly enough involved in the business of
generating electricity for sale that their owners have
provi ded guaranteed comnmtnents to provide electricity from
the units to one or nore custoners. Mreover, the
historical information necessary to apply the firmcontract
criterion to cogeneration units (and other units) is already
avail able to EPA. As discussed above, capacity involved in
sales of electricity "under firmcontract to the electricity
grid" has been generally included on EIA form 860A (called
ElI A form 860 before 1998) or reported to EIA as capacity
projected for sumrer or w nter peak periods on EIA form411
(Item2.1 or 2.2, line 10). The historical information from
these fornms is publicly avail abl e.
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Application of the firmcontract criterion results in
classifying, as EQJs, cogeneration units that comrenced
operation before January 1, 1999 and whose owners have
commtted to providing electricity for sale fromthe units.
This criterion reflects the fact that the anount or
percentage of the sales (which is a proxy for utility vs.
non-utility ownership) is no |onger relevant for EGJ non- EGU
classification. The criterion is also possible and
practical for EPA to apply. For cogeneration units
comrenci ng operation on or after January 1, 1999, EPA w ||
generally classify as EGUs all units generating electricity
for sale, regardl ess of whether the sales are sal es under
firmcontract to the grid. The category of cogeneration
units recently comrencing operation is relatively small. In
the future, EIAwW Il be treating new data for both utilities
and non-utilities as public information, even though EI A
will continue to keep historical non-utility data
confidential. The EPA, therefore, believes it is practical
for EPA or States to obtain electricity sales information
for such cogeneration units.

b. Mmnor revisions to NOx SIP Call definition of EGU.

i. As noted above, EPA proposes to change the
categorization of units used in the NOx SIP Call fromunits
comenci ng operation before January 1, 1996 or units
comenci ng operation on or after January 1, 1996 to units
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comrenci ng operation before January 1, 1997, units
comrenci ng operation on or after January 1, 1997 and before
January 1, 1999, or units commenci ng operation on or after
January 1, 1999. The EPA proposes to use these new
categories in applying the firmcontract criterion for
EGQU non- EQU cl assification of all units, including
cogeneration units. This is a nodification of the
met hodol ogy that has been used in the NOx SIP Call. This
nodi fication is set forth above in section I1.A 2 of today’s
preanble. Under today’s action, for units commencing
operation before January 1, 1997, EPA proposes to use the
sane period (i.e., 1995-1996) to determ ne the EGJ non- EGU
classification of the units as EPA used to cal culate the EGQU
portion of each State’ s budget under the NOx SIP Call. See
63 FR 57407, QOctober 27, 1998. \Whether such a unit had
electricity sales under firmcontract to the grid in 1995-
1996 will be used to determ ne the unit’s EGJ non- EGU
cl assification.

For units conmenci ng operation on or after January 1,
1997 and before January 1, 1999, EPA proposes to use 1997-
1998 to determ ne the EGQJ non- EGQU cl assification of units.
Whet her such a unit had electricity sales under firm
contract to the grid in 1997-1998 determ nes the unit’s
EGU non- EQU cl assi fication.

The firmcontract criterion will not apply to units
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comenci ng operation on or after January 1, 1999. The
classification of units commencing operation on or after
January 1, 1999 will be based on whether the unit produces
any electricity for sale. 1n general, any unit that
produces electricity for sale will be an EGQJ, except that
the non-EGQU classification will apply to a unit serving a
generator that has a nanepl ate capacity equal to or |ess
than 25 MM, fromwhich any electricity is sold, and that
has the potential (determ ned based on nanepl ate capacity)
to use 50 percent or less of the potential electrical output
capacity of the unit.

For several reasons, EPA is establishing January 1,
1999 as the cutoff date for applying EGJ and non- EGU
definitions based on electricity sales under firmcontract
to the grid and the start date for applying EGU and non- EGU
definitions based on any electricity sales. First,
information is available to EPA on firmcontract electricity
sal es on a cal endar year basis only. Consequently, the
classification of units based on whether the generators they
serve are involved in firmcontract electricity sal es nust
be made on a cal endar year basis, and any cutoff nust start
on January 1. Second, use of the January 1, 1999 cutoff
date for the NOx SIP Call is consistent wwth the use of that
sanme cutoff date in the section 126 rule. Third, the
January 1, 1999 cutoff date will limt the ability of owners
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or operators of new units that m ght otherw se qualify as
| arge non-EGUs from obtaining small EGU classification for
the units and thereby avoiding all em ssion reduction
requi renents. For exanple, since the cutoff date and the
rel evant period for determning firmcontract electricity
sal es are past, the owner of a large new unit that would
ot herwi se not serve a generator will not be able to obtain
smal |l EQU classification sinply by adding a very smal
generator (e.g., 1 MA) to the unit and selling a smal
anmount of electricity under firmcontract to the grid.

In the interests of reducing the conplexity of the
regul ations ainmed at reducing interstate transport of ozone,
EPA believes that it is desirable to have consistent EQJ
definitions in the NOx SIP Call and section 126 prograns.
Wth the above-described changes in the categories of units
based on comrencenent - of - operati on date, the EGQJ definition
in the NOx SIP Call will be the sane as the EGQU definition
reflected in the applicability provisions (i.e., 897.8(a))
of the section 126 program

ii. As noted above (in footnotes 9, 10, 11, and 12 of
section I1.A 2 of today s preanble), EPA al so proposes to
use in the NOx SIP Call the sanme term “potential electrical
out put capacity,” and the sane definitions of the terns
“electricity for sale under firmcontract to the electric
grid,” “potential electrical output capacity,” “nanmeplate
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capacity,” and “maxi mum desi gn heat input,” adopted in the
January 18, 2000 section 126 final rule and used in the EGQU
definition in the regulations (i.e., part 97) inplenenting
the section 126 program The basis for these terns and
definitions is set forth above in footnotes 9, 10, 11, and
12 of section Il.A 2 of today’ s preanble.

4. Effect on Cogeneration Unit C assification of Applying
t he Same Met hodol ogy as Used for Other Units, Rather Than
the One-Third Potential Electrical Qutput Capacity/25 M\
Sales Criteria

The petitioner in State of M chigan who successfully

chal I enged the | ack of application of the one-third
potential electrical output capacity/25 MM sales criteria
to cogeneration units clained that the failure to apply such
criteria would result in “sweeping previously unaffected

non-EGQUs into the EGU category.” Brief of Petitioner ClBO

at 4 (submtted in State of Mchigan). The petitioner
further suggested that, w thout the application of these
criteria, “any sale of electricity wll make a non-EGQU a
nmore stringently regulated EGJ.” Reply Brief of Petitioner

CIBO at 1 (submtted in State of M chi gan).

As di scussed above, |large EGUs and | arge non-EGUs are
included in the determ nation of the anbunt of a State’'s

significant contribution to nonattai nment in another State.
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No reductions by small EGJs or small non-EGJs are included
in that determ nation

Nei ther the petitioner nor any party that conmmented in
the NOx SIP Call or the section 126 rul emaki ngs identified
any specific, existing cogeneration units that, w thout the
application of the one-third potential electrical output
capacity/25 MA¢ sales criteria, would be classified as | arge
EGUs but that, with the application of such criteria, would
be classified as either large or small non-EGUs. 1|In fact,
one comment er supporting the one-third potential electrical
out put capacity/25 MM sales criteria stated that applying
the criteria to the NOx SIP Call “would not alter the
Agency’ s baseline em ssions inventory, since cogeneration
units were, for the nost part, classified correctly as non-

EGUs in EPA's current data base.” See Responses to the 2007

Basel i ne Sub-Inventory Information and Significant Conments
for the Final NOx SIP Call (63 FR 57356, Cctober 27, 1998),
May 1999 at 9. This comment and the failure of commenters
to identify any specific cogeneration units affected by
today’ s proposed change suggest that use of the one-third
potential electrical output capacity/25 MM sales criteria,
instead of the classification proposed in today’'s rule,
woul d not shift any existing cogeneration units from being

|l arge EGJUs to being large or small non- EGUs.
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The EGJ non- EGU cl assi fication nmethodol ogy that EPA
proposes to use for nopst existing cogeneration units is
based on whether, during a specified period, the unit served
a generator that sold electricity under firmcontract to the
grid. The specified period for units comenci ng operation
before January 1, 1997 is 1995-1996, and the specified
period for units conmmenci ng operation on or after January 1,
1997 and before January 1, 1999 is 1997-1998. Since the
EGU non- EQU cl assification is based on sales under firm
contract and not sinply sales, the nethodol ogy proposed for
cogeneration units does not classify as EGUs all existing
cogeneration units that generate electricity for sale. The
EPA believes that existing cogeneration units that are not
significantly involved in the business of generating
electricity for sale will be classified under the proposed
met hodol ogy as non-EGUs, rather than EGUs, because the
owners of such units will not have commtted to providing
electricity for sale fromthe units.

The EPA requests commenters to identify by nane,
| ocation, and plant and point identification any
cogeneration unit that commenters believe would be
classified as an EGJ under today’ s proposed net hodol ogy and
woul d be classified as a non-EGQJ if the one-third potenti al
el ectrical output capacity/25 MM sales criteria were
applied instead of the proposed net hodol ogy. Further, EPA
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requests that commenters also state whether the unit is

| arge or small under each such classification approach and
provi de informati on about each such unit, supporting any
clainmed EGQUJ, non-EGQJ, |arge, and snmall classifications of
the unit.

Wi | e EPA believes that today’s proposed nethodol ogy
will classify as non-EGUs existing cogeneration units that
are not significantly involved in the business of generating
electricity for sale, EPA is concerned about the effect of
adopting the one-third potential electrical output
capacity/ 25 MM sales criteria instead of the proposed
met hodol ogy. In particular, EPA is concerned that, as
di scussed above, it |lacks the conplete, historical
informati on necessary to apply such criteria. Moreover, EPA
is concerned that application of such criteria may change
the classification for some cogeneration units in a way that
woul d make them potentially subject to nore stringent
em ssion reduction requirenents than under the proposed
met hodol ogy. For exanpl e, an existing cogeneration unit
classified as a | arge non- EGU under today’s proposed
met hodol ogy may becone a large EGQU if the unit did not sel
electricity under firmcontract to the grid, but sold nore
than one-third of its potential electrical output capacity
and serves a generator with a naneplate capacity |arger than
25 M. By further exanple, an existing cogeneration unit
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classified as a small EGQUJ under today’s proposed net hodol ogy
may becone a large non-EGQJ if the unit sold electricity
under firmecontract to the grid, but sold | ess than one-
third of its potential electrical output capacity and has a
maxi mum desi gn heat input of greater than 250 mBt u/ hr.
The EPA requests commenters to identify by nane,

| ocation, and plant and point identification any
cogeneration unit that commenters believe would be
classified as a large or small non- EGU under today’s
proposed net hodol ogy and that would be classified as a | arge
EQU if the one-third potential electrical output capacity/25
MM sales criteria were applied instead of the proposed
met hodol ogy. The EPA al so requests comenters to identify
by nane, |ocation, and plant and point identification any
cogeneration unit that the comenters believe woul d be
classified as a small EGQUJ under today’s proposed net hodol ogy
and that would be classified as a |arge non-EGQJ if the one-
third potential electrical output capacity/25 M\ sal es
criteria were applied instead of the proposed net hodol ogy.
In addition, EPA requests that comenters al so provide
i nformati on about each identified unit supporting any
claimed EGQJ, non-EGQU, |arge, or small classifications of the
unit.

Under today’s proposed nethodol ogy, the EGQU definition
based generally on whether the unit has any electricity
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sales will apply to units that comrence operation on or
after January 1, 1999. Thus, in general, any new units that
serve generators involved in generating electricity for sale
will be EGJs. This reflects the restructuring of the
el ectric power industry under which any unit serving a
generator (regardless of whether the owner is a utility or a
non-utility) can be involved in selling electricity and non-
utility units are involved in an increasing portion of the
electricity market. Since EPA is classifying as EGUs
cogeneration units that commence operation on or after
January 1, 1999 and sell any electricity, this may result in
classification as EGUs of sone cogeneration units that
recently comrenced operation or conmence operation in the
future and that woul d be non- EGJUs under the one-third
potential electrical output capacity/25 MM sales criteria.
As di scussed above, EPA maintains that this result is
reasonable in light of today' s changing electricity markets
and power industry restructuring.
B. Stationary Reciprocating Internal Conmbustion Engi nes
(I C Engi nes)
1. NX SIP Cal

I n devel opi ng budgets for the NOx SIP Call proposal (62
FR 60318, Novenber 7, 1997), EPA assuned a 70 percent

reduction at | arge sources and reasonably avail able control
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technol ogy (RACT) at nediumsized sources (the OTAG
Recommendati on) for about 20 categories of non-EGU
stationary sources. These sources included, anong others,
i ndustrial boilers & turbines, cenent kilns, glass
manuf acturing, |IC engines, sand and gravel operations, and
steel manufacturing. Once State NQ budget conponents were
established for a particular option, control strategies were
devel oped for the least-cost solution to attain these
budgets. The | east-cost solution was achi eved by assum ng
controls on over 9,000 NOx sources of various sizes and
categories at an average cost effectiveness of $1, 650/ton;
two thirds of the NOx em ssions reductions were fromonly
two source categories: non-EGU boilers and I C engi nes.

In the final NOx SIP Call Rule, EPA | ooked at applying
a size cut-off for small sources and considered various
control levels for each of the categories of |arge non-EGQJ
stationary sources. The EPA determ ned that highly cost-
effective controls for non-EGJUs were appropriate for only
three categories: |large industrial boilers and turbines,
cenment kilns, and I C engines. For large |IC engines, EPA
determ ned, based on the relevant Alternative Contro

Techni ques (ACT) docunent!?, that post-conbustion controls

2Al ternative Control Techni ques docunent, “NOx Em ssions
from Stationary Reci procating Internal Conbustion Engines,”
EPA- 453/ R-93- 032, July 1993.
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are avail abl e that would achieve a 90 percent reduction from
uncontrolled | evels at costs well bel ow $2,000 per ton.
Therefore, the budget cal culations included a 90 percent
decrease for large |IC engines.
2. March 3, 2000 Court Decision

In the litigation on the NOx SIP Call, the Interstate
Nat ural Gas Association of America (I NGAA), a trade
association that represents najor interstate natural gas
transm ssion conpanies in the United States, contended that
EPA did not provide adequate notice and opportunity to
comment on the control |evel assunmed for IC engines inits
determ nation of State NOx budgets for the final rule. 1In

M chigan v. EPA, 213 F.3d at 693, the Court agreed and

remanded this issue to EPA for further consideration

The I NGAA further contended that the docunents that EPA
relied on did not support EPA s assunption of 90 percent
control level. In remanding due to inadequate notice, the
Court did not rule on the nmerits of the issue, i.e., the
| evel of control for |IC engines.

I n addition, I NGAA challenged EPA s definition of
“large” | C engine!®. The Court, however, upheld the Agency’s

definition of large 1 C engine, stating that EPA went through

B3A large 1C engine is one that emtted, on average, nore
than one ton per day during the 1995 ozone season (May 1
t hr ough Sept enber 30).
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an extensive comment period on this issue. [d. at 693-94.
3. Emssions fromI C Engi nes

The large 1 C engines affected by the NOx SIP Call are
primarily used in pipeline transm ssion service with gas
turbines at conpressor stations. Uncontrolled NOx em ssions
fromlarge I C engines are, on average, greater than 3.0
| bs/mMmBtu and uncontroll ed NOx em ssions from gas turbines
are about 0.3 I bs/mBtu. In the NOx SIP Call, EPA
determ ned that highly cost-effective controls are avail abl e
to reduce em ssions fromlarge I C engines by 90 percent from
uncontrolled levels (i.e., to about 0.3 | bs/mBtu); and
that NOx em ssions fromlarge gas turbines (and boilers) can
be decreased by highly cost-effective controls to an average
region wide enission rate of 0.15-0.17 |bs/ mBtu?s.

In the Septenber 24, 1998 final NOx SIP Call Rule, EPA
identified about 300 |arge I C engines. Subsequently, EPA
received information fromcomenters seeking to make changes
to the em ssions inventory. The EPA recently made

corrections and now i ncl udes about 200 large IC engines in

4The discussion in the text generally uses “grans/brake

hor sepower - hour” or g/ bhp-hr rather than | bs/mBtu since the
former is the convention for the industry. The uncontrolled
estimate of 3.0 | bs/mBtu (from AP-42, Cctober 1996)
corresponds to about 11.3 g/bhp-hr. The 1993 ACT docunent
for I C engines estimtes average uncontroll ed em ssions at
5.13 I b/ mBtu or 16.8 g/ bhp-hr.

SNOx SIP Call Rule at 63 FR 57402.
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its final NOx SIP Call budget (65 FR 11222). The vast
majority of large I C engines included in the budget are
natural gas fired.
4. Avail able Control Technol ogi es for |IC Engines

For the NOx SIP Call, EPA divided IC engines into four
categories and assigned (for purposes of the budget
cal cul ation) a 90 percent em ssions decrease on average to
each category. The 90 percent decrease was based on
information in EPA's ACT docunent for |C engines and
application of the follow ng controls: selective non-
catalytic reduction (SNCR) for natural gas-fired rich-burn
engi nes and sel ective catalytic reduction (SCR) for diesel,
dual -fuel, and natural gas-fired | ean-burn engines. For al
| arge |1 C engi nes, except natural gas-fired |ean-burn engines
(see discussion below, EPA continues to believe that 90
percent control is achievable through SNCR or SCR and is
highly cost effective-—i.e., less than $2000/ton ozone
season. This is denonstrated in the ACT docunent for IC
engines and in the | C Engi nes Techni cal Support Docunent
(TSD)® for this proposal. Therefore, EPA proposes to assign
a 90 percent em ssions decrease on average for |arge natura

gas-fired rich-burn, diesel, and dual fuel IC engines. The

18“ St ati onary Reciprocating Internal Conbustion Engines
Techni cal Support Docunment for NOx SIP Call Proposal,” EPA,
QAQPS, Septenber 5, 2000 (I C Engi nes TSD)
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appropriate control technol ogy and percent reduction for
natural gas-fired | ean-burn engines is discussed |later in
this action. The tinme required froma request for cost
proposal to field installation of NOx controls for IC
engines is less than 11 nonths. Therefore, an
i npl enent ati on deadline of May 31, 2004 is reasonable for
the SIP call action which calls for States to adopt and
submt rules no later than April 1, 2002.

For natural gas-fired rich-burn I C engi nes, SNCR
provi des the greatest NQ, reduction of all the highly cost-
effective technol ogi es considered in the ACT docunment and is
capabl e of providing a 90 to 98 percent reduction in NOx
em ssi ons.

For diesel and dual fuel engines, SCR provides the
greatest NOx reduction of all highly cost-effective
t echnol ogi es considered in the 1993 ACT docunent and is
reported to provide an 80-90 percent reduction in NOx
em ssions. Mre recent reports state that NOx em ssions can
be reduced by greater than 90 percent by SCR  Therefore,
EPA estimates NOx reductions for these engines at 90 percent
on average. The EPA estinmates the popul ation of diesel/dual
fuel 1C engines are a very small part of the large IC
engi nes population in the NOx SIP Call (less than 3

percent).
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5. Natural Gas-fired Lean-burn |IC Engi nes/ SCR

I nfformation received by EPA fromthe natural gas
transm ssion industry after publication of the NOx SIP Cal
final rule indicate that nost, if not all, large natura
gas-fired lean-burn IC engines in the SIP Call region are in
natural gas distribution and storage service and that these
engi nes experience frequently changing | oad conditions which
make application of SCR infeasible. The industry also
states that | ow em ssion conbustion (LEC) technology is a
proven technol ogy for natural gas-fired |ean-burn IC
engi nes, while SCR is not.

Regardi ng vari abl e | oad operations, EPA's ACT docunent
for 1C engines states that little data exist with which to
eval uate application of SCR for the | ean-burn, variable |oad
operations. Wth the understanding that these large IC
engines are in variable | oad operations, EPA now believes
there is an insufficient basis to conclude that SCR is an
appropriate technology for the large |ean-burn engines.
Therefore, EPA is no |onger proposing that SCRis a highly
cost-effective control technology for the natural gas-fired
| ean-burn I C engines. As described in the next section, EPA
bel i eves LEC technology is a highly cost-effective control
technol ogy and is appropriate for natural gas-fired | ean-

burn I C engines in either variable or continuous | oad
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oper ati on.
6. Natural Gas-fired Lean-burn | C Engi nes/ LEC Technol ogy

Lean- burn engi nes can reduce NOx em ssions by adjusting
the air/fuel ratio to a | eaner node of operation. The
i ncreased volunme of air in the conmbustion process increases
t he heat capacity of the m xture, |owering conbustion
tenperatures and reducing NOx formati on. The LEC technol ogy
involves a large increase in the air/fuel ratio (to ultra-
| ean conditions) conpared to conventional designs.

Em ssions of NOx from existing |ean-burn engi nes can
vary widely due to the specific air/fuel ratio at which the
engine is designed to operate. For naturally aspirated
engi nes (which operate at near stoichionetric air/fuel
rati os), em ssions can be as high as 26 grans per brake
hor sepower - hour (g/bhp-hr). Turbo charged engi nes can
reduce em ssions of NOx up to 40 percent by air/fuel ratio
i ncreases. Further, engines designed to operate at very
high air/fuel ratios and with advanced ignition technol ogy
can reduce em ssions to about 1 g/bhp-hr.

Because there are many types of existing | ean-burn
engi nes (e.qg., sone turbo charged, sone not), the retrofit
of LEC technol ogy would require different nodifications
depending on the particul ar engine. Application of

conponents of LEC technology will yield increnental
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em ssions reductions. Therefore, it is inportant to
carefully define LEC technol ogy. The EPA proposes the
followng definition, which is simlar to the description of
LEC technol ogy in the ACT docunent, and invites comments on
the definition. |Inplenentation of LEC technol ogy for | ean-
burn |1 C engi nes neans:

The nodification of a natural gas fuel ed, spark-

ignited, reciprocating internal conbustion engine to

reduce em ssions of NOx by utilizing ultra-Iean
air-fuel ratios, high energy ignition systens and/or
pre- conbusti on chanbers, increased turbo charging or
adding a turbo charger, and increased cooling and/or
addi ng an intercooler or aftercooler, resulting in an
engine that is designed to achieve a consistent NQ
em ssion rate of not nore than 1.5-3.0 g/bhp-hr at ful
capacity (usually 100 percent speed and 100 percent

| oad) .

The ACT for |IC engines and ot her docunents indicate
that LEC technology is appropriate for |ean-burn engines,
continuous or variable load, and is highly cost effective.
The EPA believes application of LEC woul d achi eve NQ,
em ssion levels in the range of 1.5-3.0 g/bhp-hr. This is
an 82-91 percent reduction fromthe average uncontrolled
em ssion levels, on average, reported in the ACT docunent.
The EPA believes that LEC retrofit kits are avail able for
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all large lean-burn I C engines. A guaranteed |level of 2.0
g/ bhp-hr is generally avail able from engi ne manufacturers.
As described in the I C Engines TSD, em ssions test data

coll ected over the | ast several years indicate that 91
percent of 1C engines with installed LEC technol ogy achieved
em ssion rates of 1.5 g/ bhp-hr or |ess.

Because nost of the engines tested actually are bel ow
1.5 g/ bhp-hr, even if sone engines in the SIP call area were
to exceed the 3.0 level, the average em ssion rate of
several engines is still expected to be well within the 1.5-
3.0 range. That is, while engines that are equi pped with
LEC technol ogy designed to neet a 1.5-3.0 g/ bhp-hr standard
will generally neet the design goal, the actual results for
a particular engine may vary. There is one type of engine
nodel , Worthi ngton engines, that may be particularly
difficult to retrofit and which my exceed the 1.5-3.0
g/ bhp-hr LEC retrofit level. The EPA requests comment on
where and how many | arge Wrthington engines are in the area
covered by the NOx SIP Call and what average control |evel
shoul d be expected with application of LEC technol ogy for
t hose engi nes.

The EPA established statew de NOx em ssions budgets for
the affected States. The budgets were cal cul ated by
assum ng the em ssions reductions that would be achieved by
appl ying avail able, highly cost-effective controls to source
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categories of NOx. States have the flexibility to adopt the
appropriate mx of controls for their State to neet the NOx
em ssions reduction requirenents of the SIP Call. States,

of course, are not required to adopt technol ogy standard
rules nor even to adopt rules to control em ssions fromlIC
engi nes. However, if States choose to use a technol ogy
standard for regulating |IC engines, EPA believes it would be
appropriate for States to assune an average reduction |evel
for each engine installing this technol ogy for purposes of
calculating the State's em ssion budget.

In many cases, EPA does not suggest a technol ogy based
standard since an em ssion rate and conti nuous em Sssions
nmoni tori ng approach can provi de nore environnent al
certainty. In this instance, EPA has data identifying the
tonnage baseline for each |arge I C engi ne, but does not have
em ssion rate (nor heat input) data for each |IC engine.

Thus, in order to cal cul ate the budget reduction for IC

engi nes, EPA nust identify a percentage reduction and apply
that value to the tonnage baseline in order to cal cul ate the
budget reduction for 1C engines. |In the case of |C engines,
a technol ogy standard can be readily translated into a
percentage reduction. Further, EPA believes that the test
data supporting LEC technol ogy may be sufficiently

concl usive and that sophisticated em ssions nonitoring
systens, appropriate for em ssion rate standards or trading
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prograns, may not be needed to assure conpliance with IC
engi ne em ssions reductions cal cul ated as part of the State
budget .

For large natural gas-fired |ean-burn |IC engi nes, EPA
proposes to assign a percent reduction fromw thin the range
of 82-91 percent. Based on additional analysis of avail able
data regardi ng denonstrated costs, effectiveness,
availability, and feasibility of LEC technol ogy, and
consi deration of comrents received in response to the
proposal, EPA intends to determ ne a percent reduction
nunber to use in calculating this portion of the NOx SIP
Call budget decrease; the reduction is likely to be from
within the 82-91 percent range. The EPA specifically
invites comment on the appropriate reduction |evel that
shoul d be used in the final NOx SIP Call budget cal cul ation.

For the control range of 82-91 percent, the average
cost effectiveness for |large I C engines using LEC technol ogy
has recently been estimated to be $520-550/ton.' The EPA
acknow edges that specific cost-effectiveness values wll
vary fromengine to engine. The key variables in determ ning

average cost effectiveness for LEC technol ogy are the

17 NOx Emi ssions Control Costs for Stationary Reciprocating
I nt ernal Conbustion Engines in the NOx SIP Call States”
prepared by Pechan-Avanti G oup for EPA August 11, 2000;
annual costs in 1990 dollars per NOx tons reduced in the
ozone season.
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average uncontroll ed em ssions at the existing source, the
projected |l evel of controlled em ssions, annualized costs of
the controls, and nunber of hours of operation in the ozone
season. The ACT docunent uses an average uncontrolled | evel
of 16.8 g/bhp-hr, a controlled I evel of 2.0 g/bhp-hr, and
nearly continuous operation in the ozone season. The EPA
bel i eves the ACT docunent provides a reasonabl e approach to
cal cul ating cost effectiveness for LEC technol ogy. Further,
EPA bel i eves the cost-effectiveness anal ysis shoul d use
updat ed annual i zed cost data as described in the I C Engines
TSD. For additional infornmation, EPA analyzed alternative
uncontroll ed and controlled | evels, hours of operation, and
annual i zed costs (see I C Engines TSD). The sensitivity
anal ysis indicates a range of cost effectiveness for |arge
| C engi nes using LEC technol ogy of $510-870/ton (ozone
season).
7. Proposed NOx SIP Call Budget Cal cul ations

The EPA proposes to assign a 90 percent em ssions
decrease on average for large natural gas-fired rich-burn,
di esel, and dual fuel IC engines. For |large natural gas-
fired |l ean-burn I C engi nes, EPA proposes to assign a percent
reduction fromw thin the range of 82-91 percent. Based on
addi tional analysis of available data regardi ng denonstrated

costs, effectiveness, availability, and feasibility of LEC
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t echnol ogy, and consi derati on of conments received in
response to the proposal, EPA intends to determ ne a percent
reduction nunber to use in calculating this portion of the
NOx SIP Call budget decrease; the reduction is likely to be
fromwithin the 82-91 percent range. The average cost
effectiveness for all large I1C engines in the SIP Cal

popul ation is estimted to be $530/ton ozone season, where
LEC technol ogy is assigned an 87 percent reduction and SNCR
and SCR achi eve 90 percent reduction.® The Agency invites
comment on the control |evel and associ ated cost -

ef fectiveness calculations with respect to all IC engine
types, and EPA is especially interested in coments
regardi ng the natural gas-fired | ean-burn |IC engines.

The NOx SIP Call em ssions inventory identifies natural
gas-fired I C engi nes, but does not separate rich- and | ean-
burn IC engines. In the final rul emaking, if EPA chooses to
use different control levels for rich- and |lean-burn IC
engines, it would be necessary to estimate the em ssions in
each category in order to calculate the em ssions
reductions. The EPA proposes to assune that two thirds of
the em ssions fromlarge natural gas-fired I C engines are

froml ean-burn operation and one third is fromrich burn.

18 NOx Emi ssions Control Costs for Stationary Reciprocating
I nt ernal Conbustion Engines in the NOx SIP Call States”
prepared by Pechan-Avanti G oup for EPA, August 11, 2000.
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The EPA invites comments on this estinmate.
C. Georgia and M ssour

Ceorgia and M ssouri industry petitioners chall enged
EPA' s decision to calculate NOx budgets for these two States
based on the entirety of NOx em ssions in each State. The
petitioners maintained that the record supports including
only eastern M ssouri and northern CGeorgia as contributing
to downw nd ozone. The challenge fromthese petitioners
generally stens fromthe OTAG recommendati ons. The OTAG
recommended NOx controls to reduce transport for areas
within the “fine grid,” but recommended that areas within
the “coarse grid” not be subject to additional controls,
other than those required by the CAA. This was based on
OTAG s nodeling analysis. The OTAG recommendati on on
Uility NOx Controls approved by the Policy G oup, June 3,
1997 (62 FR 60318, Appendi x B, Novenber 7, 1997).

The Court vacated EPA' s determ nation of significant
contribution for all of Georgia and Mssouri. M chigan v.
EPA, 213 F.3d at 685. The Court did not seemto call into
question the proposition that the fine grid portion of each
State shoul d be considered to make a significant
contribution dowmmwi nd. However, the Court enphasized that
“EPA nmust first establish that there is a nmeasurable

contribution,” id. at 684, fromthe coarse grid portion of
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the State before determning that the coarse grid portion of
the State significantly contributes to ozone nonattai nnent
downw nd. El sewhere, the Court seened to identify the
standard as “material contribution []” id.

In its nodeling, OTAG used grids drawn across nost of
the eastern half of the United States. The “fine grid” has
grid cells of approximately 12 kil oneters on each side (144
square kiloneters). The “coarse grid’ extends beyond the
perinmeter of the fine grid and has cells wth 36 kil oneter
resolution. The fine grid includes the area enconpassed by
a box with the foll owi ng geographi c coordi nates as shown in
Figure 1, below  Southwest Corner: 92 degrees West
| ongi tude, 32 degrees North |atitude; Northeast Corner:
69.5 degrees West |ongitude, 44 degrees North |atitude (OTAG
Fi nal Report Chapter 2). The OTAG could not include the
entire Eastern U S. within the fine grid because of conputer

hardware constrai nts.
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It is inportant to note that there were three key
factors directly related to air quality which OTAG
considered in determning the location of the fine grid-
coarse grid line.* (OTAG Techni cal Supporting Docunent,

Chapter 2, pg 6; ww. epa.qgov/ttnotag/otag/finalrpt/).

Specifically, the fine grid-coarse grid line was drawn to
(1) include within the fine grid as many of the 1-hour ozone
nonattai nnment problem areas as possible and still stay
within the conmputer and nodel run tine constraints, (2)
avoi d dividing any individual major urban area between the
fine grid and coarse grid, and (3) be |located along an area
of relatively |ow em ssions density. As a result, the fine
grid-coarse grid line did not track State boundaries, and
M ssouri and Georgia were anbng several States that were
split between the fine and coarse grids. Eastern M ssour
and northern CGeorgia were in the fine grid while western
M ssouri and southern Georgia were in the coarse grid.

The anal ysis OTAG conducted found that em ssions
controls exam ned by OTAG when nodeled in the entire coarse
grid (i.e., all States and portions of States in the OTAG

region that are in the coarse grid) had little inpact on

¥'n addition to these two factors, OTAG considered three
other factors in establishing the geographic resol ution,
overall size, and the extent of the fine grid. These other
factors dealt with the conputer limtations and the

resol ution of avail abl e nodel inputs.
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hi gh 1- hour ozone levels in the downw nd ozone probl em areas
of the fine grid.?°

Based on OTAG s nodeling and reconmendati ons, the
technical record for EPA's final NOx SIP Call rul emaking,
and em ssions data, EPA believes that em ssions in the fine
grid portions of CGeorgia and M ssouri conprise a neasurable
or material portion of the entire State’ s significant
contribution to downw nd nonattai nnent. Specifically,
OTAG s technical findings and reconmmendati ons state that
areas located in the fine grid should receive additional
controls because they contribute to ozone in other areas
within the fine grid. 1In addition, EPA perfornmed State-by-
State nodeling for Georgia and M ssouri as part of the final
NOx SIP Call rulemaking. The results of this nodeling show
that em ssions in both Georgia and M ssouri nake a
significant contribution to nonattai nment in other States.
Again, EPA's finding of significant contribution was not
di sturbed by the Court, and the Court stated that the
CGeorgia and M ssouri industry petitioners challenging the
rule did not challenge this part of the decision. M chigan

v. EPA, 213 F.3d 681-82.

200TAG recommendati on on Major Modeling/Air Quality
Concl usi ons approved by the Policy G oup, June 3, 1997 (62
FR 60318, Appendi x B, Novenber 7, 1997).
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Exami ni ng the 2007 Base Case?! NOx enissions for Georgia
i ndi cates that the amount of NOx em ssions per square mle
inthe fine grid portion of the State is over 60 percent
greater than in the coarse grid part. In Mssouri, the
anmount of NOx em ssions per square mle in the fine grid
portion of the State is nore than 100 percent greater (i.e.,
nmore than double) than in the coarse grid part. Moreover
and as the Court pointed out, the fine grid portion of each
State lies closer to downw nd nonattai nnment areas. M chi gan
v. EPA, 213 F.3d at 683. The OTAG concluded fromits
nodel i ng that the closer an upwi nd area is to the downw nd
area, the greater the benefits in the downw nd area from
controls in the upw nd area.

The EPA sees no reason to revise the existing
determ nation that sources in the fine grid parts of Georgia
and M ssouri contribute significantly to nonattai nnment
downwi nd. The basis for this determ nation continues to be
(1) the results of EPA's State-by-State nodeling, (2) OTAG s
fine grid-coarse grid nodeling, (3) the relatively high
anmount of NOx em ssions per square mle in the fine grid
portions of each State, and (4) the close | ocations of the

fine grid portions of each State to downw nd nonatt ai nnent

2'The 2007 Base Case includes all control neasures required
by the CAA
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areas conpared to the coarse grid part, as descri bed above.
The EPA is not making a finding today as to whet her sources
in the coarse grid portions of Georgia and/or M ssouri nake
a nmeasurable or material part of the significant
contribution of each of these States, respectively. In this
regard, as with the State of Wsconsin descri bed bel ow, EPA
wll ook at the inpacts of the coarse grid portions of
Georgia and M ssouri in conjunction with any further

anal ysis on the remai ning 15 OTAG States. In addition
apart fromthe EPA findings relating to the SIP call, a
State may, of course, assess the in-State inpacts of NOx

em ssions fromits coarse grid area, and inpose additiona
NOx reductions, beyond the NOx SIP Call requirenents in the
fine grid, as necessary to denonstrate attai nment of the
ozone NAAQS in the State.

The EPA is proposing to revise the NOx budgets for
CGeorgia and M ssouri to include only the fine grid portions
of these States. The em ssions reductions are therefore
required fromthe fine grid portion of the State. For
pur poses of determ ning budgets for the fine grid portion,
EPA believes that the OTAG | ongitude and | atitude |ines
shoul d be used with an adjustnent to account for the fact
that some counties have a portion of their em ssions in both
grids (i.e., counties that straddle the |ine separating fine
and coarse grids). Because of difficulties and
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uncertainties with accurately dividing em ssions between the
fine and coarse grid of individual counties for the purpose

of setting overall NOx em ssions budgets, EPA believes that
the cal culation of the em ssions budgets should be based on
all counties which are wholly contained within the fine
grid. That is, counties which straddle the fine grid-coarse
grid line or which are conpletely within the coarse grid are
excl uded fromthe budget cal culations for Georgia and

M ssouri in today’s proposal. The counties that EPA is
including in the cal culation of NOx budgets for each of

these States are listed in Table 1.

Table 1. Fine Gid Counties in Georgia and M ssour
Ceorgi a

Bal dwi n Co Ef f i ngham Co Jefferson Co Put nam Co
Banks Co El bert Co Jenki ns Co Rabun Co
Barr ow Co Emanuel Co Johnson Co Ri chmond Co
Bart ow Co Evans Co Jones Co Rockdal e Co
Bi bb Co Fannin Co Lamar Co Schl ey Co
Bl eckl ey Co Fayette Co Laurens Co Screven Co
Bul | och Co Fl oyd Co Li ncol n Co Spal di ng Co
Bur ke Co Forsyth Co Lunmpki n Co St ephens Co
Butts Co Franklin Co McDuffie Co Tal bot Co
Candl er Co Ful ton Co Macon Co Taliaferro Co
Carroll Co Gl ner Co Madi son Co Tayl or Co
Cat oosa Co d ascock Co Marion Co Towns Co
Chat t ahoochee Co Gordon Co Meri wet her Co Treutlen Co
Chat t ooga Co G eene Co Monr oe Co Troup Co
Cher okee Co Gni nnett Co Mor gan Co Twi ggs Co
Cl arke Co Haber sham Co Murray Co Uni on Co
Clayton Co Hal | Co Muscogee Co Upson Co
Cobb Co Hancock Co Newt on Co wal ker Co
Col unmbi a Co Har al son Co Qconee Co Wal ton Co
Coweta Co Harris Co gl et hor pe Co Warren Co
Crawford Co Hart Co Paul di ng Co Washi ngt on Co
Dade Co Heard Co Peach Co Wiite Co
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Dawson Co Henry Co Pi ckens Co VWitfield Co

De Kalb Co Houst on Co Pi ke Co Wl kes Co
Dooly Co Jackson Co Pol k Co W 1 ki nson Co
Dougl as Co Jasper Co Pul aski Co

M ssouri

Bol I i nger Co Iron Co O egon Co St. Francois Co
Butler Co Jefferson Co Pem scot Co St. Louis Co
Cape Grardeau Co Lewis Co Perry Co St. Louis City
Carter Co Li ncol n Co Pi ke Co Scott Co
Clark Co Madi son Co Ral I's Co Shannon Co
Crawford Co Marion Co Reynol ds Co St oddard Co
Dent Co M ssi ssi ppi Co Ri pl ey Co Warren Co
Dunklin Co Mont gonery Co St. Charles Co Washi ngt on Co
Franklin Co New Madrid Co St. Genevieve Co Wayne Co

Gasconade Co

D. Al abana and M chi gan

The EPA is proposing to cal cul ate Al abama’ s and
M chigan’s budgets in the sanme manner as Georgi a and
M ssouri, as described above. While no petitioners raised
any issues concerning the inclusion of only parts of Al abama
and Mchigan in the NOx SIP Call, the Court’s reasoning
regardi ng Georgia and M ssouri applies equally to Al abanma
and M chigan. Based on the information in the record, EPA
IS proposing to revise the NOx budgets for Al abama and
M chigan to reflect reductions only in the fine grid
portions of these States. Again, |ike Georgia and M ssouri,
EPA sees no reason to disturb the determ nation that sources
inthe fine grid contribute significantly to nonattai nnment
downwi nd. Li ke Georgia and M ssouri, the fine grid portions

of both Al abanma and M chigan are closer to downw nd 1-hour
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ozone nonattai nment areas than the coarse grid parts of
these States. Also, the anbunt of NOx em ssions per square
mlein the fine grid portion of Al abama is nearly 60
percent greater than in the coarse grid part; and in

M chigan the fine grid NOx em ssions per square mle are
nmore than 500 percent greater in the fine grid than in the
coarse grid portion of this State. The counties in Al abama
and M chigan that EPA is including in the cal cul ati on of NOx
budgets for each of these States are listed in Table 2.

Table 2. Fine Gid Counties in Al abama and M chigan

Al abama

Aut auga Co Col bert Co G eene Co Macon Co St. dair Co
Bi bb Co Coosa Co Hal e Co Madi son Co Shel by Co

Bl ount Co Cul  man Co Jackson Co Marion Co Sunter Co

Cal houn Co Dal l as Co Jefferson Co Marshall Co Tal | adega Co
Chanbers Co De Kal b Co Lamar Co Mor gan Co Tal | apoosa Co
Cher okee Co El nore Co Lauderdale Co Perry Co Tuscal oosa Co
Chilton Co Et owah Co Law ence Co Pi ckens Co val ker Co

G ay Co Fayette Co Lee Co Randol ph Co W nston Co

Cl eburne Co Franklin Co Li mestone Co Russell Co

M chi gan

Al l egan Co Eat on Co Kal amazoo Co Mnroe Co St. dair Co
Barry Co Cenesee Co Kent Co Mont cal m Co St. Joseph Co
Bay Co Gatiot Co Lapeer Co Muskegon Co Sani | ac Co
Berrien Co H |l sdale Co Lenawee Co Newaygo Co Shi awassee Co
Branch Co I ngham Co Li vi ngston Co Qakl and Co Tuscol a Co
Cal houn Co lonia Co Maconb Co Cceana Co Van Buren Co
Cass Co | sabel la Co Mecosta Co Otawa Co Washt enaw Co
Ainton Co Jackson Co M dl and Co Sagi naw Co Wayne Co

Today, EPA is proposing to revise the budgets for
Al abama and M chigan in the SIP Call regulations to reflect
only the fine grid portions of those States. As wth

CGeorgia and M ssouri, the em ssions reductions are therefore
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required fromthe fine grid portion of the State. The EPA
believes this approach is consistent wwth the reasoni ng of
the Court’s March 3, 2000 opinion concerning Georgia and
M ssouri and is justified as provided above. 22
E. Mdifications to NOx Em ssi ons Budgets

Today, EPA is proposing a small change in the statew de
em ssions budgets. The EPA is proposing to cal culate the
budgets in the sanme manner as the technical anmendnents (65
FR 11222, March 2, 2000) for purposes of defining EGUs. 1In
addition, EPA is proposing a range of possible control
levels (82 to 91 percent) for the natural gas-fired | ean-
burn 1 C engines. For the other |IC engine subcategories
(natural gas fired rich burn, diesel, and dual fuel) EPA is
proposi ng 90 percent control. Because the vast majority of
large 1C engines are natural gas fired and about two thirds
of these are |lean-burn, EPA is applying the 82-91 percent
range to all large I C engines for the purpose of roughly

estimating this portion of the proposed budget. Therefore,

2pyrsuant to the court’s order lifting the stay of the SIP
subm ssion obligation, the 20 states, including A abama and
M chi gan, nmust submt SIPs in response to the SIP Call by
Cct ober 30, 2000. As discussed above, in letters dated
April 11, 2000 to State Governors, EPA provided that the
States that remained subject to the SIP Call could choose to
submt SIPs neeting only the Phase | em ssions budget for
each State. Wth respect to Al abama and M chi gan, EPA al so
provi ded that Al abama and M chi gan could choose to submt
SIPs that address em ssions only in the fine grid portion of
the State.
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EPA is proposing to revise the statew de em ssions budgets
to reflect this range of possible control levels. The final
budgets will nore precisely reflect the final rule's
breakdown of control percentage per subcategory.

The EPA is proposing to cal cul ate the budgets for
Ceorgia, Mssouri, Al abama, and M chigan assum ng controls
in all counties that are fully located in the fine grid, as
di scussed in sections II.C. and I1.D. The partial State
budgets for Georgia, Mssouri, Al abama, and Mchigan in
today’s action are cal cul ated using 82 percent and 91
percent, as well as using the definition of EGJs as
descri bed above.

The EPA' s proposed budgets are shown in Tables 3 - 6.
For States that choose to submt Phase | SIPs, Tables 7 and
8 show the increnental difference between Phase | and Phase
1. Several States have already submtted SIPs that neet
the entire budget. However, other States may have
submtted, or intend to submt at first, only a Phase | SIP
The EPA proposes to require those States to supplenent their
control plans with rules that wll neet the proposed Phase
Il increnent.

Table 3. Proposed State Em ssions Budgets and Percent
Reduction (82 Percent |IC Engine Control & Proposed EGQU

Definition)
(tons/ season)
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State Fi nal Pr oposed Tons Per cent
Base Budget Reduced | Reducti on

Connecti cut 46, 015 42, 849 3,166 7%
Del awar e 23, 798 22,861 937 4%
District of 6,471 6, 658 -187 -3%
Col unmbi a

I11inois 368, 870 271, 901 96, 969 26%
| ndi ana 340, 654 230, 381 110, 273 32%
Kent ucky 237, 415 162, 519 74, 896 32%
Mar yl and 103, 476 81, 947 21,529 21%
Massachusetts 87,092 84, 922 2,170 2%
New Jer sey 105, 489 96, 876 8,613 8%
New Yor k 255, 653 240, 322 15, 331 6%
North Carolina 224, 697 165, 306 59, 391 26%
Ohio 373, 223 249, 541 123, 682 33%
Pennsyl vani a 345, 201 257, 928 87,273 25%
Rhode I sl and 9, 463 9, 378 85 1%
Sout h Carolina 152, 805 123, 496 29, 309 19%
Tennessee 256, 765 198, 286 58, 479 23%
Virginia 210, 784 180, 521 30, 263 14%
West Virginia 176, 699 83, 921 92,778 53%

Table 4. Proposed State Em ssions Budgets and Percent
Reduction (91 Percent |IC Engine Control & Proposed EGU
Definition)

(tons/ season)

State Fi nal Pr oposed Tons Per cent
Base Budget Reduced | Reducti on

Connecti cut 46, 015 42, 849 3,166 7%
Del awar e 23, 798 22,861 937 4%
District of 6,471 6, 658 - 187 -3%
Col unbi a

I11inois 368, 870 270, 493 98, 377 27%
| ndi ana 340, 654 229, 913 110, 741 33%
Kent ucky 237, 415 162, 242 75, 173 32%
Maryl and 103, 476 81, 892 21,584 21%
Massachusetts 87,092 84, 838 2,254 3%
New Jer sey 105, 489 96, 876 8,613 8%
New Yor k 255, 653 240, 285 15, 368 6%
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North Carolina 224, 697 164, 987 59, 710 27%
Chio 373, 223 249, 241 123, 982 33%
Pennsyl vani a 345, 201 257, 551 87, 650 25%
Rhode I sl and 9, 463 9, 378 85 1%
South Carolina 152, 805 123, 056 29, 749 19%
Tennessee 256, 765 198, 015 58, 750 23%
Virginia 210, 784 180, 154 30, 630 15%
West Virginia 176, 699 83, 822 92, 877 53%

Table 5. Proposed Partial State Em ssions Budgets and
Percent Reduction (82 Percent |IC Engine Control & Proposed
EGU Definition)

(tons/ season)

State Fi nal Pr oposed Tons Per cent

Base Budget Reduced Reducti on
Georgi a 209,914 150, 656 59, 258 28%
M ssouri 92, 697 61, 433 31, 264 34%
Al abama 169, 156 119, 827 49, 329 29%
M chi gan 245, 929 190, 908 55, 021 22%
Table 6. Proposed Partial State Em ssions Budgets and
Percent Reduction (91 Percent |IC Engine Control & Proposed
EGU Definition)
(tons/ season)
State Fi nal Pr oposed Tons Per cent
Base Budget Reduced Reducti on
Georgi a 209,914 150, 246 59, 668 28%
M ssouri 92, 697 61, 403 31, 294 34%
Al abama 169, 156 119, 290 49, 866 29%
M chi gan 245, 929 190, 860 55, 069 22%
Table 7. Conparison of Phase | and Proposed Phase Il State

NOx Budgets Conpari son

(82 Percent

(tons/ season)
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State Phase | Pr oposed Phase |
Budget Phase || I ncrenent al
Budget Difference

Al abama 124, 795 119, 827 4,968
Connecti cut 42,891 42, 849 42
Del awar e 23,522 22,861 661
District of 6, 658 6, 658 0
Col unbi a

I11inois 278, 146 271, 091 7, 055
| ndi ana 234, 625 230, 381 4,244
Kent ucky 165, 075 162, 519 2, 556
Mar yl and 82, 727 81, 947 780
Massachusetts 85, 871 84, 922 949
M chi gan 191, 941 190, 908 1, 033
New Jer sey 95, 882 96, 876 -994
New Yor k 241, 981 240, 322 1, 659
North Carolina 171, 332 165, 306 6, 026
Ohio 252, 282 249, 541 2,741
Pennsyl vani a 268, 158 257,928 10, 230
Rhode I sl and 9, 570 9, 378 192
South Carolina 127, 756 123, 496 4, 260
Tennessee 201, 163 198, 286 2,877
Virginia 186, 689 180, 521 6, 168
West Virginia 85, 045 83, 921 1,124

86




Tabl e 8. Conparison of Phase | and Proposed Phase Il State
NOx Budgets Conpari son
(91 Percent |C Engine Control)
(tons/ season)

State Phase | Pr oposed Phase |
Budget Phase 1| | ncrenment al
Budget Difference

Al abama 124, 795 119, 290 5, 505
Connecti cut 42, 891 42, 849 42
Del awar e 23,522 22,861 661
District of 6, 658 6, 658 0
Col umbi a
I11inois 278, 146 270, 493 7,653
| ndi ana 234, 625 229,913 4,712
Kent ucky 165, 075 162, 242 2,833
Maryl and 82, 727 81, 892 835
Massachusetts 85, 871 84, 838 1, 033
M chi gan 191, 941 190, 860 1,081
New Jer sey 95, 882 96, 876 -994
New Yor k 241,981 240, 285 1, 696
North Carolina 171, 332 164, 987 6, 345
Ohio 252, 282 249, 241 3,041
Pennsyl vani a 268, 158 257, 551 10, 607
Rhode 1 sl and 9, 570 9,378 192
South Carolina 127, 756 123, 056 4,700
Tennessee 201, 163 198, 015 3,148
Virginia 186, 689 180, 154 6, 535
West Virginia 85, 045 83, 822 1,223
F. Conpliance Suppl enent Pool s

As further explained in section Il1.J.2, the conpliance

suppl enment pool

is a pool

of all owances that can be used in

t he begi nning of the programto provide affected sources

additional conpliance flexibility in order to address

concerns raised by coomenters on the SIP Cal

regarding electric reliability.
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conpl i ance suppl enent pool may be used in the years 2003 and
2004 (see 63 FR 57428-57430, Cctober 27, 1998, for further

di scussion of the conpliance suppl enent pool). The Court of
Appeals for the District of Colunbia Crcuit has recently
ruled that May 31, 2004, rather than May 1, 2003 is the date
by whi ch sources nust install controls to conply with the
SIP Call. Consequently, EPA is extending the tinme that

al l onances fromthe conpliance suppl enent pool can be used
from Septenber 30, 2004 to Septenber 30, 2005 to be
consistent wwth the original two year wi ndow specified in
the SIP Call in which EPA all owed the conpliance suppl enent
pool all owances to be used.

The EPA is not proposing to change the individual State
conpl i ance suppl enent pool values that were finalized in the
March 2, 2000 technical corrections to the em ssion budgets
(65 FR 11222) with the exception of Al abama, Georgi a,
M chi gan, M ssouri, and Wsconsin. Changing the State
conpliance suppl enent pools to reflect the State budget
changes made in this action would result in mniml inpacts
on the size of any State’ s conpliance suppl enent pool.
Therefore, EPA has decided to maintain the conpliance
suppl enment pools at the levels determned in the March 2,
2000 technical anmendnent with the exception of Al abang,
CGeorgia, Mchigan, M ssouri, and W sconsin.

Since the proposed required reductions in CGeorgia,
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M ssouri, Al abama and M chigan are | ess than the required
reductions of the Septenber 24, 1998 NOx SIP Call reflecting
full State em ssions budgets, EPA proposes to nmake
correspondi ng decreases to the conpliance suppl enment pools
for the portion of the State that is still subject to the
SIP Call. The EPA proposes to calculate the partial-State
conpl i ance suppl enent pools by prorating the size of the
full -State conpliance pool by the ratio of the reductions
that EPA is proposing for the partial-State to the
reductions that EPA required in the March 2, 2000 Techni cal
Amendnent (65 FR 11222) with one exception. To be
consistent wwth the way the conpliance suppl enent pool was
calculated in the other States, EPA is assum ng a 90 percent
reduction fromlC engines for purposes of calculating the
conpl i ance suppl enent pool. |In addition, since Wsconsin is
not being required to nmake reductions at this tine,

W sconsin is no |longer receiving a share of the conpliance
suppl ement pool. (Wsconsin's original conpliance suppl enent
pool was 6,920 tons.) For these reasons, the total
conpl i ance suppl enent pool is now | ess than 200, 000 tons.
The revised conpliance suppl enent pools for Georgia,

M ssouri, Al abama, and M chigan are shown in Table 9.

Table 9. Conpliance Suppl ement Pool s (CSP)
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Full State Partial State [Full State Parti al
tons reduced | Tons Reduced CspP State CSP
(from March with 90%1C with 90%1C
2, 2000 FR) engi ne engi ne
control control

GA 63, 582 57,623 |11, 440 10, 728

MO 62, 242 31,291 |11, 199 5630

AL 64, 954 49,806 | 11, 687 8962

M 63, 118 55,064 | 11, 356 9907

G Three-State Menorandum of Under st andi ng

I n February 1999, Connecti cut,

Massachusett s,

Rhode

| sl and, and EPA signed a Menorandum of Understanding (the

three-State M) .

Connecti cut,
budgets to mnim ze the size differenti al
budgets under the NOx SIP Cal
Transport Conm ssion (OTC) NOx Budget program

reall ocated the three States

and Rhode Island would collectively be neeting their
Cal |

redi stribution did not

Massachusett s,

The three-State MOU redistri buted

and Phase |11

Under the three-State MOU, Connecti cut,

bet ween their

and Rhode Island s EQGJ eni ssi ons

EGQU

of the Qzone
It al so
conpl i ance suppl enent pool s.

Massachusetts

NOx SI P

reduction responsibilities because the budget

result

EGQU budget for the three States.

in a higher conbined overal

The EPA took action to

i npl ement the three-State MOU and concurrently published

proposed and direct final

50036 and 49987).

rul es on Septenber

1999 (64 FR

The Agency subsequently w thdrew the
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direct final rule on Novenber 1, 1999 due to the receipt of
adverse coment (64 FR 58792). The ECGU budgets proposed in
today’s action would not affect the EGU budgets for
Connecti cut, Massachusetts, and Rhode Island that EPA
proposed in response to the three-State MOU.
H Conformty

The EPA wi shes to clarify that the use of the term
“budget” in this action does not refer to the transportation
conformty rule’s use of the term“notor vehicle em ssions
budget,” defined at 40 CFR 93.101. The budgets proposed
today do not set budgets for specific ozone nonattai nnent
areas for the purposes of transportation conformty.
Transportation conformty budgets cannot be tied directly to
the SIP Call budgets because the latter are for a |arge part
of the State and the fornmer are nonattai nnent-area-specific.
For nonattai nment or naintenance areas in a State covered by
the SIP Call, transportation conformty budgets nust reflect
the nobil e source controls assunmed in the SIP Call budgets
to the extent that the attainnent SIP ultimately relies upon
t hose controls.
|. Partial-State Trading

In the final NOx SIP Call, EPA offered to adm nister a
multi-State NOx Budget Trading Program for States affected

by the NOx SIP Call. 1In today' s action, EPA is proposing to
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include only partial State budgets for Al abama, Georgi a,

M chigan and M ssouri. Therefore, EPAis offering to

adm nister a trading programfor the NOx SIP Call region
that, for these four States, includes only the portion of
the States proposed for inclusion in the NOx SIP Call. 1In
the final NOx SIP Call, as well as the January 18, 2000
final rulemaking on the original eight section 126
petitions, EPA authorized sources in States affected by
either the NOx SIP Call or the section 126 rulemaking to
trade with each other through the mechani sms of the NOx
Budget Tradi ng Program provided certain criteria were net.
These criteria included that States nmust be subject to the
NOx SIP Call and that States nust nmeet the em ssion control

| evel under the final rule for the NOx SIP Call. The
justification for allowing trading across States is the test
of significant contribution which underlies both the section
126 rul emaking and the NOx SIP Call. Therefore, at this
time, only sources in the portions of the States for which a
finding of significant contribution has been nmade woul d be
allowed to participate in trading with sources in areas

whi ch are subject to either the NOx SIP Call or the section
126 rul emaki ng.

J. Dat es

1. SIP Submttal Due Date for Phase Il NOx Budgets
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In today’s action, EPA is proposing a range of due
dates for States to submt SIPs neeting the Phase |1 NOx
budgets and the partial State budgets for Georgia and
M ssouri. The EPA believes that the appropriate tinefrane
to consider for SIP submttal is 128 days through 1 year
fromfinal promulgation of this rul emaking but no | ater than
April 1, 2002, and is requesting comment on which date
within this tinmeframe is appropriate. The EPA believes that
a deadline wthin the range of 128 days through 1 year from
final pronulgation of this rul emaking but no later than
April 1, 2002 wll allow adequate tinme for States to
promul gate rules and for sources affected by a State’'s Phase
Il NOx strategy and by Georgia and M ssouri’s NOx strategy
to conply with the regul ations by May 31, 2004. Pl ease see
section J.2., below, for a discussion of the conpliance
dat e.

In the Court’s June 22, 2000 order lifting the stay of
the SIP subm ssion date for the NOx SIP Call, the Court gave
the States 128 days fromthe date of the order to submt
their SIPs. The original submttal deadline was Septenber
30, 1999. On May 25, 1999, the Court stayed that deadline
pending further order. At the time of the stay, covered
States had 128 days left to submt their SIPs. Therefore,
the Court thought it appropriate that the States be given
that anount of tine to conplete their plans for submttal to
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EPA. The EPA uses the sane rationale for submttal of the
Phase Il SIP in establishing the beginning of the range of
possi bl e due dates. 1In establishing the end of the range,
EPA considered the fact that the original NOx SIP Call Rule
allowed 12 nonths fromthe date of pronulgation for SIPs to
be due. The EPA is hopeful that we can finalize this
rulemaking in early Spring 2001. The purpose of having an
end date to the range, i.e., April 1, 2002, is to ensure
that there is a regulatory structure in place to provide the
necessary reductions in an expeditious manner to mnimze
ozone transport.

The EPA believes that a SIP submttal due date within
t he proposed range would give States adequate tinme to adopt
rules. In addition, sources should be on notice of the
regul ations States will include in their SIPs sooner than
the SIP submttal date itself.
2. Conpliance Date

There are two primary issues that need to be consi dered
when determ ning a reasonabl e date by which sources covered
by any Phase Il SIPs or by SIPs in Georgia and M ssouri, can
install controls to achieve the em ssions reductions
required:

1) How long does it take to conplete the design,

construction, and testing of the controls on |large boilers
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used to generate electricity?

2) Does the anbunt of tinme that EGUs are taken off-Iline
to install controls adversely affect the reliability of the
el ectric power systen? |In other words, does installation of
controls reduce the anount of avail able generation to the
poi nt where no power can be supplied to certain users for a
period of tinme?

The EPA is proposing a conpliance date of May 31, 2004
for sources States elect to cover under a Phase Il SIP
(Phase Il sources) and for all affected sources in Georgia
and M ssouri, and is taking coment on the feasibility of
that date. The EPA naintains that a May 1, 2004 conpliance
date is feasible for Phase Il sources and affected sources
in Georgia and M ssouri. However, in an effort to remain
consistent wth the August 30, 2000 District of Colunbia
Circuit Court of Appeals decision regarding the conpliance
date for Phase | of the NOx SIP Call, EPA is proposing a
conpliance date of May 31, 2004.

G ven a Phase Il and CGeorgia and M ssouri SIP submttal
date as late as April 1, 2002, owners and operators of
affected units subject to State control requirenents woul d
have about 28 nonths to install the necessary controls. As
expl ai ned bel ow, EPA maintains that it is technically
feasible for all large EGUs that are in the NOx SIP Cal
region and that are not affected by the section 126 action
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to meet the em ssion reduction requirements of Phase Il in a
24 nonth period and that installing controls in that tine
period will not have an adverse effect on the reliability of
the electric power system 2 The discussion bel ow supports a
Phase Il SIP submttal date as late as April 1, 2002 for the
19 States and District of Colunmbia, as well as a April 1
2002 SIP submttal date for Georgia and M ssouri. O course,
submtting the SIP earlier would provide additional tinme for
the installation of controls.
a. Technical Feasibility of May 2004 Conpliance Date

As part of the NOx SIP Call, the Agency conducted a
detail ed exam nation of the feasibility of installing the
NOx controls on large EGUs that EPA assuned in devel opi ng
the em ssions budgets for the affected States. See
Feasibility of Installing NOx Control Technol ogi es By My
2003, EPA, O fice of Atnospheric Prograns, Septenber 1998,
NOx SIP call rule, A-96-56, V-C12 (“NOx SIP Cal
Feasibility Study”). The Agency's findings are sumari zed
in the NOx SIP Call final rule (63 FR at 57447, COctober 27,
1998) .

2Al t hough States may choose to regul ate ot her sources,

EPA's analysis is based on the type of EGQU s that formthe
basis for the Phase Il budgets since EPA cannot anticipate
the sources States may choose to regul ate. Moreover, as EPA
provided during the SIP Call rul emaki ng, EPA generally
believes that EGUs are the sources that will need the

| argest conpliance tine.
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For today's proposed action, EPA exanm ned the
feasibility of affected units neeting a conpliance date of
May 31, 2004 to install NOx controls based on a SIP
subm ssion date as late as 28 nonths prior to May 31, 2004.
Many sources that States could choose to regul ate under the
NOx SIP Call are already subject to regulation. Under
section 126, EPA issued a final rule determ ning that
sources in nine jurisdictions (Delaware, District of
Col unbi a, Maryland, New Jersey, North Carolina, Onio,
Pennsyl vania, Virginia, and West Virginia) and portions of
four other jurisdictions (Indiana, Kentucky, M chigan, and
New York) naned in the NOx SIP Call significantly contribute
to nonattainment in one or nore of the petitioning States.
That rule directly regul ates sources within the 13 States
and requires conpliance by May 1, 2003. 64 FR 28250 ( May
25, 1999) and 65 FR 2674 (January 18, 2000). Thus, the
affected units in these States or parts of these States are
required to neet a May 1, 2003 conpliance date under the
section 126 action. |In addition, as part of the OIC NOx
Budget Program the remai ning Northeast States covered in
today's action (Connecticut, Massachusetts, New York and
Rhode | sl and) have submtted SIPs for EPA approval to conply
by May 1, 2003 with the NOx SIP Call.

The sources covered by State rul es already adopted as
part of the OIC NOx Budget Program and the sources covered
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by the section 126 action nmust conply as required by My 1,
2003. The EPA exam ned the feasibility of the May 31, 2004
conpliance date for the Phase Il affected units in the
remai ning States or parts of States that are not included in
either the section 126 action or the OIC NOx Budget Program
These remai ning States include: Al abama, Georgia, I[llinois,
M ssouri, South Carolina, and Tennessee and portions of
| ndi ana, Kentucky and M chi gan. The EPA exam ned the tine
needed to install the post conbustion controls (SCR and
SNCR) on large boilers used to generate electricity because
t hey represent the nost tine-consum ng NOx control
retrofits. In this feasibility analysis, EPA | ooked at the
retrofits EPA projected were needed for affected units in
Georgia and M ssouri and Phase Il units in the remaining
States to conply with the NOx SIP Call

The tinmeframe for conpleting installations of post-
conmbustion NOx control devices depends on the type and
nunber of control devices that nust be installed on
conbustion units used to generate electricity. The EPA
concl uded that the amount of time required to instal
controls was driven by the plants which were projected to
install SCR on the greatest nunber of units. For affected
units in Georgia and M ssouri and Phase Il units in the
remai ning NOx SIP Call States, EPA' s anal ysis predicts that
a maxi mum of two SCR retrofits wll occur at a single plant,
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with three plants needing two SCRs and the remai ning plants
needi ng one or no SCRretrofits (Septenber 2000 Feasibility
Menmor andum docket #A-96-56, item #XI|-K-46). Based on the
timng assunptions in the NOx SIP Call Feasibility Study,
all the predicted retrofits for affected units in CGeorgia
and M ssouri and Phase Il units in the remaining SIP cal
States (those plants with two or fewer SCR retrofits) could
be conpleted in about 24 nonths or |ess (Septenber 2000
Feasi bility nmenorandum docket #A-96-56, item #XI1-K-46).
The EPA notes that recent experience indicates that NOx
control technologies can be installed on a faster tinefrane
than those assunmed in the NOx SIP Call Feasibility Study
(which was conpleted in 1998). Recent OIC experience
indicates that a single unit SCR retrofit can be conpleted
in less than 1 year, as opposed to the 21 nonths assuned in
EPA's feasibility analysis. (See Letter to Peter
Tsirigotis, EPA, fromCharles Carlin, Northeast Utilities
Servi ce Conpany, Novenber 30, 1999; and "Selective Catalytic
Reduction Retrofit of a 675 MAé Boiler at AES Sonerset,"
| CAC Forum 2000, March 2000; docket #A-96-56, itens #XII|-K-
15 and #XI1-K-18.) These OIC SCR retrofits were desi gned
for 90 percent renoval efficiency (as opposed to the 80
percent renoval efficiency assuned in EPA' s anal ysis) and
i ncluded the integration of engineering and construction to
conplete the retrofit project in a m ninmum anmount of tine.
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b. Reliability

Concerns about electric reliability arise whenever
units are down, particularly during periods of peak denmand.
Since units may need to be off-line for | onger periods of
time to install em ssion controls than they normally woul d
be if the units were just being shut down to perform other
schedul ed mai ntenance, the installation of em ssion controls
may i ncrease concerns about reliability. The potential
i npact varies depending on the nunber of units that have to
install controls, the additional time that these units have
to be taken off-line, and the nunber of units that are off-
line at one tine.

The EPA does not anticipate that the installation of
NOx controls, including SCR, will threaten the reliability
of the power supply, even during the summer nonths when the
demand for electricity is highest. Since SCRis a post
conbustion control device that is not part of the boiler,
nost of the SCR retrofit can be constructed while the boiler
is operating to supply electricity. The boiler needs to be
turned off only when the SCR is actually connected to the
ducts leaving the boiler. Owners and operators of electric
power plants normally schedul e connections of these controls
during of f-peak periods (usually spring or fall), when they

al ready plan to shut down the unit to perform ot her
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schedul ed mai nt enance.

The EPA's study concentrated on installation of SCR
because that is the control that takes the |ongest to
install. There is general agreenent that other controls can
be installed within a normally schedul ed outage. For
instance, in their study, NERC stated “It was assuned that
only units requiring the installation of SCR could
potentially require extensions to their normal planned
mai nt enance outages. All other applications of the various
mtigation technol ogies were assuned to be perforned within
the scope of planned outages w thout extension” (RAS NOx
Study, Reliability Inpacts of the EPA NOx SIP Call,” docket
#A- 96-56 at 12).

As di scussed further bel ow, EPA and other industry
groups examned the reliability of the power supply in the
context of a May 2003 conpliance date for the entire NOx SIP
call region. Based on these studies, EPA concl udes that
installation of NOx controls for the entire NOx SIP Cal
region (includes Phase | and Phase Il affected units and
affected units in Georgia and Mssouri) by May 1, 2003 w ||
not threaten the reliability of the electric power supply.
Therefore, EPA concludes that providing additional tinme (an
additional year and 1 nonth) for the installation of
controls on sone of the affected units further ensures that
the reliability of the electric power supply will not be
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threatened by this rule.?
c. EPA's reliability study

In the NOx SIP Call Feasibility Study, which focused on
installing NOx controls by May 1, 2003, EPA exam ned the
effect that the installation of controls would have on
reliability. First, EPA exam ned a scenario where SCR woul d
have to be installed on 72.9 GNworth of capacity (anount of
SCR predicted by EPA needed to conply with the NOx SIP
Call). Most of the SCR installations EPA has | ooked at both
in the U S and abroad have required units to be off-1line
for less than 5 weeks and, in sone cases, |less than 1 week
(Feasibility Study, Appendix B, Letter from Steag
Envi ronnent al Engi neering and Consulting.)? The EPA al so

exam ned historical outage tinmes and determ ned that the

24As expl ai ned above, EPA assunes that sources in States
affected under the OTC MOU and the Section 126 action wl|
install controls by May 1, 2003, but sources in the other
States affected by the SIP Call (Al abama, CGeorgia, Illinois,
M ssouri, South Carolina, Tennessee and portions of |ndiana,
Kentucky and M chigan) wll have until My 31, 2004 to
install controls. Sources that will not have to conplete
installation of controls until May 31, 2004 represent
approxi mately 40 percent of the generation capacity in the
SIP Call Region.

2This estimate is further supported by recent experience of
sources in New Hanpshire, M ssouri, and Tennessee. (See
Letter to Peter Tsirigotis, EPA, from Charles Carlin,

Nort heast Utilities Service Conpany, Novenber 30, 1999;
"Design and Initial Startup Results fromthe New Madrid SCR
Retrofit Project," | CAC Forum 2000, March 2000; and

"I npl ementati on of SCR System at TVA Paradise Unit 2," | CAC
Forum 2000, March 2000; docket #A-96-56, itens #Xl1-K-15,
#XI1-K-01, and #XII-K-19.
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average unit underwent a 5-week maintenance outage (NOx SIP
Call Feasibility Study at 12). Therefore, EPA' s analysis
assuned that all units underwent 5-week nai ntenance out ages
and that the SCR could be installed during these naintenance
out ages. The EPA al so assuned that the | ongest anount of
time any plant would need to install SCR would be 34 nont hs.
This time period was based on EPA s anal ysis of the | ongest
anmount of tine that it would take any plant to install all
of the controls projected by EPA (i.e., installing six SCRs
at a plant), as explained above. The EPA s anal ysis
concluded that the reliability of the power supply woul d not
be threatened by inplenenting the NOx SIP Call.

The EPA al so perforned a sensitivity analysis in which
EPA shortened the available tinme to install controls and
| engthened the tinme that a unit would have to be off-Iline.
The worst case scenario that EPA exam ned was a situation in
whi ch SCR needed to be installed on 63 GN° worth of
capacity, units needed to be taken off-line for 9 weeks (a
4-week extension of the typical maintenance outage) and

there was only 1 year in which to install all of the

26 The EPA initially | ooked at a scenario requiring 63 GW of
retrofitted SCR, rather than the 72.9 GWin the final rule
(a 14 percent increase). Because of the stringency of the
assunptions, the initial analysis still supports the
conclusion that reliability will not be inpacted under a
scenario wth 72.9 GWof SCR installed over a 2-year tine
peri od.
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controls. In this scenario, EPA still found that the power
supply would not be threatened and that there was adequate
capacity available to supply the needed electricity to

t hereby avoid brown-outs (Feasibility Study at 13 and 19).
Furt hernore, as discussed above, nmany sources in affected
St at es have begun the pl anning (engi neering studies) or
installation of SCR retrofits for conpliance with the NOx
SIP Call and/or the section 126 actions. (See "Recent
Experiences in SCR System Design," | CAC Forum 2000, March
2000, docket #A-96-56, item #Xl1-K-17; "Design and Initi al
Startup Results fromthe New Madrid SCR Retrofit Project,"”
| CAC Forum 2000, March 2000, docket #A-96-56, item #XlI-K-
01; "Inplenentation of SCR System at TVA Paradise Unit 2,"
| CAC Forum 2000, March 2000, docket #A-96-56, item #XlI-K-
19; "Inplenmentation of SCR at Sout hern Conpany", 2000
Conference on Sel ective Catal ytic Reduction for NOx Control,
May 2000, docket #A-96-56, item#Xl1-K-12, List of United
States SCR Installations, Cyde Bergeman, February 2000,
docket #A-96-56, item#Xl|1-K-13). Sone of these SCR
retrofit projects are being planned for start-up in 2000 and
2001 to take advantage of early reduction credits. This
early installation will also reduce systemreliability
concerns since less SCRw Il have to be installed in 2002

and the first half of 2003.
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d. O her reliability studies

Since EPA finalized the NOx SIP Call, the North
Anmerican Electric Reliability Council (NERC), the Eastern
Central Area Reliability Council (ECAR), and the Ozone
Attai nnment Coalition (OAC) have al so done studies on the
effects that the NOx SIP Call could have on reliability.
(“RAS NOx Study, Reliability Inpacts of the EPA NOx SIP
Call,” docket #A-96-56, item #XI1-K-06, and “ECAR
Reliability Analysis of the EPA NOx SIP Call,” docket #A-96-
56, item #Xl|-K-07.)

The OAC devel oped two reports that assessed the
feasibility of NOx SIP Call conpliance by affected sources
in the context of electric systemreliability. See
“Electric SystemReliability - A Red Herring to Delay O ean
Air Progress,” Ozone Attai nment Coalition, Septenber 1998,
docket #A-96-56, item#Xl1-K-45 and “NOx SIP Call Conpliance
and Electric SystemReliability: Conpatible Goals for
Achi eving Needed Air Quality Benefits,” Ozone Attai nnent
Coalition, May 1999, docket #A-96-56, item #Xl|-K-11. The
Sept enber 1998 report concluded that, even with conservative
assunpti ons about outage periods for the installation of SCR
controls, conpliance with the NOx SIP Call can be achi eved
in aggregate by the affected sources. Additional QAC

anal ysis, conducted in May 1999, exam ned a | ow grow h and
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high gromh case wwth SCR installations on 222 to 258
electric utility units (83.3 GWto 97.8 GWof capacity), as
conpared to EPA's estimate of 142 units (72.9 GW of
capacity). The analysis al so assuned a 6-week outage period
for SCR hook-up, as conpared to EPA' s assunption of 5 weeks,
and assunes that SCR hook-ups will occur outside of the
ozone season. The OAC analysis predicts that the NOx SIP
Call will result in approximtely 1 percent additional
capacity under the high gromh case having to be off-line in
each of the affected NERC control regions. The analysis
concl udes that the inpacts under either case are smal
enough to be well within the variability of the forced
(e.g., unplanned or non-routine) outage rates.
to which reliability planners routinely respond.

The NERC did a study on the entire NOx SIP Call region.
As the report explains, “The scenarios discussed in this
report were chosen after a screening study was perfornmed to
identify candi date scenarios that were likely to result in
any significant adverse inpact on reliability....As such,
sone scenari os may not be representative of conditions that
are nost likely to occur.” One of the scenarios that NERC
exam ned assuned that 72.9 GWworth of SCR woul d have to be
installed, that there would be 18 nonths available to
install the SCR, and that it would require an outage of 9
weeks. The anount of tine to install the controls is
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shorter than that being proposed here and the outage tine
required to install controls is |longer than has been needed
in actual retrofits. Even under this conservative scenari o,
NERC determ ned that installation of controls would not
adversely affect the reliability of the electric system
The NERC did predict that there could be reliability
problens in a scenario where there would be only 18 nonths
to install NOx controls, 151.0 GWof SCR would have to be
install ed and average outages of 9 weeks woul d be required.
The EPA believes that this conbination of circunstances is
very unrealistic. Based on EPA s conpliance deadli ne,
sources will have nore than 2 years to install controls.
Wth regard to the assunption of 151.0 GWof SCR, this is
nore than twice as nuch SCR as EPA has predicted. This
assunption is based in part on the belief that SNCR cannot
be installed on units that are larger than 350 M. In
fact, SNCR has been installed on a nunber of units that are
| arger than 350 MM (See "Cardinal Unit 1 Large Scal e
Sel ective Non-Catal ytic Reduction Denonstration Project,"”
| CAC Forum 2000, March 2000; and "Start-Up Results and Next
Steps for the Conmmercial NOxQUT System at a 600 MAé Coal
Fired Electric Uility Unit," 2000 NETL Conference on
Sel ective Catalytic & Non-Catal ytic Reduction for NOx
Control, My 2000, docket A-96-56#, itens #Xl|-K-16 and
#XI'1-K-14). Further, as expl ained above, EPA believes that

107



5 weeks or less is a nmuch nore realistic estimate for the
anmount of tinme a unit needs to be shut down in order to
install SCR

The ECAR s study concludes that there would be a
significant inpact on reliability in all scenarios that ECAR
considered. The ECAR includes the States of I|ndiana,
Kent ucky, M chigan, Chio, and West Virginia, as well as
parts of Maryland, Pennsylvania and Virginia. The ECAR
i ncl udes about 100 GWout of the 250 GW of generation in the
SIP Call Region. As explained bel ow, EPA disagrees with a
nunber of the assunptions in ECAR s study and therefore
di sagrees with the conclusion that there will be a
significant inpact in reliability under all scenarios. A
key factor in ECAR s analysis is that, as part of the base
case assunptions, each unit would be avail abl e 80.3 percent
of the time. As the report explains, this is the | owest
average availability that the system could have w t hout
having reliability problens. Since this assunption is part
of the base case, any additional tinme that units are assuned
to be off-line to install controls further reduces the
average availability, leading to the conclusion that any
installation of controls would lead to a significant inpact
on reliability. However, the report fails to explain why
80.3 percent is an appropriate availability to assune for
t he base case. The ECAR has had an average availability
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over the last 5 years of 82.3 percent and the average over
the last 10 years is 81.6 percent (ECAR s “Assessnent of
ECAR- W de Capacity Margi ns 1999-2008," docket #A-96-56, item
#XI'1-K-10). The ECAR s reliability report al so shows that

if an average availability of 81.6 percent (ECAR average
availability over the last 10 years) is assuned, all of the
SCR that it assunmes is needed could be installed in an 18-
month period, with a 4-week outage extension (total outage
of 9 weeks) to install SCR, and w thout significantly
inpacting reliability.

Simlar to NERC, ECAR al so assunes that nuch nore SCR
wi || be needed than EPA does. The ECAR assunes that SCR
wll need to be installed on 55.6 GNof capacity in the ECAR
region. The EPA projects that SCRw Il need to be installed
on 36.3 GWworth of capacity in the ECAR region. The ECAR
study al so nakes overly conservative assunptions about the
anount of generation that may cone on |ine over the next
several years. The ECAR assunes that approximately 9, 900
MAe of generation will conme on line by 2008 (ECAR s
“Assessnent of ECAR-W de Capacity Margins 1999-2008," docket
#A-96-56, item #XI1-K-10). This equates to a little nore
than 1,200 MM a year. The El ectric Power Supply
Associ ation reports that over 10,000 MM of capacity have
been announced to cone on line before 2003 in the ECAR
regi on. (docket #A-96-56, item#Xl1-K-08). This equates to
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over 3,000 MM a year. Canbridge Energy Research Associ ates
reports that over 3,000 MM worth of capacity are currently
under construction in the ECAR regi on and schedul ed to cone
on line in the year 2000. 1In the year 2001, another 3,000
MAe worth of capacity are proposed by electricity suppliers
to come on line and over 1,000 M\ of this capacity is

al ready under construction. 1In the year 2002, over another
5,000 MM worth of capacity are proposed by electricity
suppliers to conme on line. (Docket #A-96-56, item #XlI1-K-
09). Any additional capacity beyond that assuned by ECAR
woul d reduce the potential inpact of the installation of
controls on reliability as projected by ECAR s analysis. In
fact, the ECAR study explains that under all scenarios
considered, the inpact on reliability would be negated if an
additional 2,460 MM worth of capacity were built in tine
for the 2002 ozone season. As noted, well over that anount
of capacity is already under construction or is proposed to
be built by the 2002 ozone season.

Furt hernore, because of ECAR s capacity margin
assunptions, the ECAR study al so shows that nost of its
projected reliability problens will occur in the sumer when
units are not projected to shut down for the installation of
controls. In its base case, ECAR predicts nonthly capacity
margi ns (a nmeasure used to determ ne systemreliability) of
| ess than 9.0 percent in July of 2001, 2002 and 2003. The
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| owest capacity margin it predicts during the summer nonths
is 7.4 percent in July of 2002. Since ECAR does not
anticipate conpanies installing controls in the sunmer
(June, July and August), ECAR predicts these sanme sunmer
tinme capacity margins in all of the scenarios that ECAR
studied. Lower capacity margins lead to greater potenti al
reliability problens. Consequently, the reliability
probl ens projected to occur would occur with or without the
installation of controls. In the worst case scenario, al
controls were installed in an 18-nonth wi ndow and the | owest
capacity margin predicted in a nonth where controls were
actually being installed was 9.5 percent in Septenber of
2002. Based on these assunptions, this clearly shows that,
under the ECAR study, the likelihood of reliability problens
is in the sumrer nonths during which no installation of
em ssion controls are expected to occur. Thus, the
projected reliability problens are |argely independent of
the NOx SIP Call.
K.  Wsconsin

In the NOx SIP Call litigation, the Wsconsin industry
petitioners argued that the em ssions from Wsconsin do not
contribute significantly to nonattai nnment in any other
State. Section 110(a)(2)(D)(i)(l)requires that a State

“contribute significantly to nonattainment in ...any other
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State” in order to be included in the challenged SIP Call.
42 U.S.C. 8§ 7410(a)(2)(D (i)(l). The Court held that “EPA
erroneously included Wsconsin in the NOx SIP Call because
EPA failed to explain how Wsconsin contributes to

nonattai nment in any other State,” 213 F.3d at 361 (enphasis
in original). The Court noted that the record showed only
that em ssions from Wsconsin contribute to violations of

t he standard over Lake M chi gan.

The EPA's “zero-out” nodeling of Wsconsin en ssions
using UAMV shows that em ssions from Wsconsin inpact ozone
| evel s in neighboring States, but not during exceedances of
the 1-hour NAAQS (i.e., these inpacts occur when ozone
| evel s are bel ow the NAAQS). For the OTAG epi sodes nodel ed
by EPA, the ozone inpacts of Wsconsin on 1-hour
nonattai nnent are predicted in the northwestern part of Lake
M chi gan near the shore line of Wsconsin. In the NOx SIP
Cal | rul emaki ng, EPA concl uded that inpacts over the |ake
shoul d be considered as contributions to States bordering
the lake (i.e., Mchigan, Indiana, and Illinois) because of
| ake breeze effects (63 FR 57386, Cctober 27, 1998). The
Court found that EPA had not provided adequate support for
this determ nation and vacated the rule’ s application to
W sconsin for the 1-hour standard M chigan v. EPA, 213 F. 3d

at 681.
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The EPA agrees that additional nodeling would be
necessary in order to find that Wsconsin significantly
contributes to downw nd 1-hour nonattainment in any other
State and to include Wsconsin in the NOx SIP Call at this
time. Since EPA does not currently have the nodeling
necessary to nmake such a proposal, EPA intends to exclude
the entire State of Wsconsin fromthe requirenents of the
1- hour basis of the NOx SIP Call to conformto the Court’s
deci si on.

The EPA is not, however, proposing to determ ne that
W sconsin’ s em ssions do not contribute significantly to
nonattai nment downw nd. The EPA has not conpleted the
addi tional nodeling analysis for the States that are part of
the OTAG region but were not included in the final NOx SIP
Call. In the final NOx SIP Call, EPA took no action on
whet her em ssions fromsources in 15 States? in the OTAG
region do or do not contribute significantly to doww nd
nonattai nnment, or interfere wth maintenance downw nd, under
either the 1-hour or the 8-hour ozone NAAQS. The EPA w ||
continue to review avail able information on the downw nd
i npacts of these States. The EPA plans to | ook at the

i npacts of Wsconsin in conjunction with any further

2"Ar kansas, Florida, |owa, Kansas, Louisiana, WMine,
M nnesota, M ssissippi, North Dakota, Nebraska, New
Hanpshi re, Okl ahoma, Sout h Dakota, Texas, Vernont.
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analysis on the remaining 15 States. To date, the Court has
stayed consideration of the 8-hour basis of the SIP Cal
rule and thus did not consider the 8-hour basis for the Rule
inits opinion. The EPA has stayed the 8-hour basis of the
SIP Call Rule (65 FR 56245, Septenber 18, 2000). Today’s
action to exclude Wsconsin fromthe 1-hour basis of the SIP
Cal | does not address whether Wsconsin should remain
subject to the 8-hour basis of the SIP Call. The EPA w ||
address that issue at the tine it |lifts the stay as it
applies to Wsconsin.
L. Stay of the 8-hour NAAQS Rul es

As noted above, the revisions to the NOx SIP Cal
proposed in today’ s action respond to the Court’s decision

in Mchigan v. EPA. The Court’s decision and today’s

proposal concern issues arising under only the 1-hour ozone
NAAQS, and not the 8-hour NAAQS. Accordingly, none of the
actions proposed today--the definition of EGJ and the
control requirenents for I C engines, and inplications for
the State budgets; the SIP subm ssion dates; the revised

em ssions budgets for Al abama, Georgia, M chigan, and

M ssouri; and the exclusion of Wsconsin--if finalized,
woul d have any effect on any requirenents of the SIP Call on
States under the 8-hour NAAQS. Because of the litigation

concerning the 8-hour ozone NAAQS, EPA has stayed all of the
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requirenents of the SIP Call under the 8-hour NAAQS, ranging
fromthe SIP subm ssion dates to the control requirenents.
65 FR 56245 (Septenber 18, 2000). After the litigation
concerning the 8-hour NAAQS is resolved, EPA w |l determ ne
whet her to proceed with the 8-hour requirenents under the
SIP Call. The EPA intends at that time to conduct
additional rulemaking that will address SIP subm ssion
dat es, budget issues (including, for exanple, revisions as
may be necessary to account for the appropriate definition
of EGU and the appropriate control level for |IC engines),
and ot her aspects of the SIP Call requirenents under the 8-
hour NAAQS, as may be necessary in light of the Court’s
anal ysis for the 1-hour NAAQS.
I11. Adm nistrative Requirenents
A Executive Order 12866: Regul atory | npact Analysis

Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993), the Agency nust determ ne whether the regul atory
action is "significant" and, therefore, subject to Ofice of
Managenent and Budget (OVB) review and the requirenents of
the Executive Order. The Order defines "significant
regul atory action" as one that is likely to result in a rule
t hat may:

1. Have an annual effect on the econony of $100

mllion or nore or adversely affect in a material way the

115



econony, a sector of the econony, productivity, conpetition,
j obs, the environnent, public health or safety, or State,
| ocal, or tribal governnents or communities;

2. Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

3. Materially alter the budgetary inpact of
entitlenents, grants, user fees, or |loan prograns or the
rights and obligations of recipients thereof; or

4. Raise novel legal or policy issues arising out of
| egal mandates, the President's priorities, or the
principles set forth in the Executive O der.

Thi s proposed action, which responds to_M chigan v.
EPA, 213 F.3d 663 (D.C. CGr. 2000), is a “significant
regul atory action” under Executive Order 12866 because it
rai ses novel legal or policy issues and is, therefore,
subj ect to review by OVB.

Since this is a “significant regulatory action,” EPAis
preparing a Regul atory Inpact Analysis (RIA) which wll
i ncl ude cost and benefits anal yses and an econom c i npact
analysis. A cost analysis entitled, “NOx Em ssions Control
Costs for Stationary Reciprocating Internal Conbustion
Engines in the NOx SIP Call States” (June 7, 2000), was
prepared for the I C engine portion of this action. This
anal ysis indicates that there is |l ess cost incurred per
engi ne than shown in the original R A which was prepared for
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the final NOx SIP Call [“Regulatory |Inpact Analysis for the
NOx SIP Call, FIP, and Section 126 Petitions” (Docket A-96-
56)]. This docunent is available for public inspection in
Docket A-96-56 which is listed in the ADDRESSES section of
thi s preanbl e.
B. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995
(UVRA), Pub. L. 104-4, establishes requirenents for Federal
agencies to assess the effects of their regulatory actions
on State, local, and tribal governnents and the private
sector. Under section 202 of the UVRA, 2 U S. C. 1532, EPA
generally nmust prepare a witten statenent, including a
cost-benefit analysis, for any proposed or final rules with
“Federal mandates” that may result in the expenditure by
State, local, and tribal governnments, in the aggregate, or
by the private sector, of $100 million or nore in any 1
year. A “Federal nmandate” is defined to include a *Federal
i ntergovernnmental nmandate” and a “Federal private sector
mandate” (2 U.S.C. 658(6)). A “Federal intergovernnental
mandate,” in turn, is defined to include a regul ation that
“woul d i npose an enforceable duty upon State, |ocal, or
tribal governnments,” (2 U S.C. 658(5) (A (i)), except for
anong other things, a duty that is “a condition of Federal

assi stance” (2 U.S.C. 658(5 (A (l)). A “Federal private
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sector mandate” includes a regulation that “would i npose an
enforceabl e duty upon the private sector,” with certain
exceptions (2 U S. C. 658(7)(A)).

The EPA prepared a statenent for the final NOx SIP Cal
that would be required by UVRA if its statutory provisions
applied and has consulted with governnental entities as
woul d be required by UVRA. Because today’s action does not
create any additional mandates above those of the NOx SIP
Call, no further UMRA anal ysis is needed.

C. Executive Order 13132: Federalism

Executive Order 13132, entitled “Federalisnt (64 FR
43255, August 10, 1999), requires EPA to devel op an
accountabl e process to ensure “meani ngful and tinely input
by State and | ocal officials in the devel opnent of
regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” is defined in
t he Executive Order to include regulations that have
“substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the States,
or on the distribution of power and responsibilities anong
the various | evels of governnent.”

Under section 6 of Executive Order 13132, EPA may not
issue a regulation that has federalisminplications, that
i nposes substantial direct conpliance costs, and that is not
required by statute, unless the Federal governnment provides

the funds necessary to pay the direct conpliance costs
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incurred by State and | ocal governnents, or EPA consults
with State and | ocal officials early in the process of

devel opi ng the proposed regulation. The EPA al so may not
issue a regulation that has federalisminplications and that
preenpts State | aw, unless the Agency consults with State
and local officials early in the process of devel oping the
proposed regul ati on.

Thi s proposed action does not have federalism
inplications. It will not have substantial direct effects
on the States, on the relationship between the national
government and the States, or on the distribution of power
and responsibilities anong the various | evels of governnent,
as specified in Executive Order 13132. In issuing this SIP
Call, EPA is acting under section 110(k)(5), which requires
the Agency to require a State to correct a deficiency that
EPA has found in the State inplenentation plan (SIP). 1In
Cctober 1998, EPA issued its final SIP Call Rule finding
that the SIPs for 22 States and the District of Col unbia
were substantially inadequate because they did not regul ate
em ssions that significantly contribute to downw nd
nonattai nnent in other States. On March 3, 2000, the D.C
Crcuit largely upheld that rule but remanded or vacated and
remanded to the Agency for further consideration the issues
on which EPA is proposing action today. M chigan v. EPA,
213 F.3d 663 (D.C. G r. 2000).

Wth respect to the proposed action concerning the
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definition of EGU and the |evel of control for internal
conbustion engines; the proposed action revising the

em ssi on budgets for Al abama and M chigan to be based on
partial States; and the SIP subm ssion and source conpliance
dates, EPA' s proposal does not inpose any additional burdens
beyond t hose inposed by the final NOx SIP Call. Thus,
today’s action does not alter the relationship established
by the final SIP Call Rule, which remains in place for 19
States (including Al abama and M chigan) and the District of
Col unbi a. Moreover, no aspect of the proposed rul e changes
the established rel ationship between the States and EPA
under title | of the CAA. Under title | of the CAA States
have the primary responsibility to develop plans to attain
and maintain the NAAQS. As found by the court, the States
have full discretion under the SIP Call Rule to choose the
control requirenents necessary to address the transported
em ssions identified by EPAin the SIP Call.

This action will not inpose substantial direct
conpliance costs. Wiile the State wll incur some costs to
devel op the plan, those costs are not expected to be
substantial. Mreover, under section 105 of the CAA, the
Federal government supports the States’ SIP devel opnent
activities by providing partial funding of State prograns
for the prevention and control of air pollution. Thus, the
requi renents of section 6 of the Executive Order do not

apply to this rule.
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Notwi t hstanding that this rule does not have federalism
i nplications, EPA notes that EPA has consulted extensively
with the States. The EPA consulted extensively with the
affected States during the OTAG process that lead to the
initial notice of proposed rulemaking for the SIP Call and
conducted substantial outreach efforts to the States and
others in the course of developing the SIP Call Rule.

D. Executi ve Order 13084: Consultation and Coordi nati on

with Indian Tribal Governnents

On Novenber 6, 2000, the President issued Executive
Order 13175 (65 FR 67249) entitled, “Consultation and
Coordination with Indian Tribal CGovernnents.” Executive
Order 13175 takes effect on January 6, 2001, and revokes
Executive Order 13084 (Tribal Consultation) as of that date.
However, EPA devel oped this proposed rule during the period
when Executive Order 13084 was in effect; thus, EPA
addressed tribal considerations under Executive O der 13084.
The EPA will analyze and fully conply with the requirenents
of Executive Order 13175 before promulgating the final rule.

Under Executive Order 13084, EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnents, and that inposes substantial direct
conpliance costs on those conmmunities, unless the Federal

gover nnment provides the funds necessary to pay the direct
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conpliance costs incurred by the tribal governnents, or EPA
consults with those governnments. |If EPA conplies by

consul ting, Executive Order 13084 requires EPA to provide to
OMB, in a separately identified section of the preanble to
the rule, a description of the extent of EPA s prior
consultation wth representatives of affected tri bal
governments, a summary of the nature of their concerns, and
a statenent supporting the need to issue the regulation. In
addi tion, Executive Order 13084 requires EPA to devel op an
effective process permtting elected officials and ot her
representatives of Indian tribal governnments "to provide
meani ngful and tinmely input in the devel opnent of regulatory
policies on matters that significantly or uniquely affect
their communities.”

Today's action does not significantly or uniquely
affect the communities of Indian tribal governments. This
proposed action is in response to the Mchigan v. EPA, 213
F.3d 663 (D.C. Cr. 2000) (decision on the NOx SIP Call).
The EPA stated in the final NOx SIP Call that Executive
Order 13084 did not apply because the final rule does not
significantly or uniquely affect the communities of Indian
tribal governnments or call on States to regulate NOx sources
| ocated on tribal |lands. The sane is true of today’s
action. Accordingly, the requirenents of section 3(b) of
Executive Order 13084 do not apply to this rule.

E. Executive Order 12898: Environnental Justice
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In addition, this action does not involve speci al
consideration of environnmental justice related issues as
requi red by Executive Order 12898 (59 FR 7629, February 16,
1994). For the final NOx SIP Call, the Agency conducted a
general analysis of the potential changes in ozone and
particulate matter | evels that nmay be experienced by
mnority and | owinconme populations as a result of the
requi renents of the rule. These findings were presented in
the RIA. Today’ s action does not affect that anal ysis.

F. Regulatory Flexibility Act (RFA), as anended by the Small
Busi ness Regul atory Enforcenent Fairness Act of 1996
(SBREFA), 5 USC 601 et. seqg.

The RFA generally requires an agency to prepare a
regulatory flexibility analysis of any rule subject to
noti ce and conmment rul emaki ng requi renents under the
Adm ni strative Procedure Act or any other statute unless the
agency certifies that the rule will not have a significant
econom c i npact on a substantial nunber of small entities.
Smal | entities include small businesses, snall
organi zations, and small governmental jurisdictions.

For purposes of assessing the inpacts of today's rule
on small entities, small entity is defined as: (1) a snal
busi ness as defined in the Small Business Adm nistration’s
(SBA) regulations at 13 CFR 12.201; (2) a small governnent al
jurisdiction that is a governnent of a city, county, town,

school district or special district with a popul ati on of
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| ess than 50,000; and (3) a small organization that is any
not-for-profit enterprise which is independently owned and
operated and is not domnant in its field.

After considering the econom c inpacts of today’s
proposed action on small entities, | certify that this
action will not have a significant econom c inpact on a
substantial nunber of small entities. This proposed action
will not inpose any requirenents on small entities. This

action responds to Mchigan v. EPA 213 F.3d 663 (decision

on the NOx SIP Call) and does not itself establish
requi renents applicable to small entities.
G  Executive Oder 13045: Protection of Children from
Envi ronmental Health Ri sks and Safety R sks

Executive Order 13045: “Protection of Children from
Envi ronmental Health Risks and Safety R sks” (62 FR 19885,
April 23, 1997) applies to any rule that (1) is determ ned
to be “economcally significant” as defined under Executive
Order 12866, and (2) concerns an environnental health or
safety risk that EPA has reason to believe may have a
di sproportionate effect on children. |If the regulatory
action nmeets both criteria, the Agency nust evaluate the
environmental health or safety effects of the planned rule
on children, and explain why the planned regulation is
preferable to other potentially effective and reasonably
feasible alternatives considered by the agency.

The EPA interprets Executive Oder 13045 as applying
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only to those regulatory actions that are based on health or
safety risks, such that the analysis required under section
5-501 of the Order has the potential to influence the
regulation. This action is not subject to Executive O der
13045 because it does not concern an environnental health or
safety risk that EPA has reason to believe may have a
di sproportionate effect on children and is not economcally
significant under Executive Order 12866.
H.  National Technol ogy Transfer and Advancenent Act

In addition, the National Technol ogy Transfer and
Advancenent Act of 1997 does not apply because today’s
proposed action does not require the public to perform
activities conducive to the use of voluntary consensus
st andards under that Act. The EPA' s conpliance wth these
statutes and Executive Orders for the underlying rule, the
final NOx SIP Call, is discussed in nore detail in 63 FR
57477-81 (Cctober 27, 1998).
| .  Paperwork Reduction Act

The EPA stated in the final NOx SIP Call that an
information collection request was pending. Today' s action
i nposes no additional burdens beyond those inposed by the
final NOx SIP Call. Any issues relevant to satisfaction of
the requirenents of the Paperwork Reduction Act will be
resol ved during review and approval of the pending
information collection request for the NOx SIP Call

Li st of Subjects
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Rul emaki ng for Purposes of Reducing Interstate Ozone
Transport: Response to March 3, 2000 Decision of the United
States Court of Appeals for the District of Colunbia
Crcuit- Page 129 of 129

40 CFR Part 51

Air pollution control, Admnistrative practice and
procedure, Carbon nonoxi de, Environmental protection,
| nt ergovernnental relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and record keeping
requi renents, Sul fur oxides, Transportation, Volatile
or gani ¢ conpounds.

40 CFR Part 96

Envi ronnental protection, Admnistrative practice and
procedure, Air pollution control, N trogen dioxide,
Reporting and record keeping requirenents.

Dat ed:

Carol M Browner,
Adm ni strat or
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