Menmor andum of Under st andi ng
bet ween
W Cell|l Research Institute, Inc.
and

Public Health Service
U S. Departnment of Health and Human Services

Thi s Menorandum O Under st andi ng (hereinafter “Agreenent”),
effective Cctober 1, 2001, by and between the Public Health
Service of the U S. Departnent of Health and Human Services as
represented by the O fice of Technol ogy Transfer, having an
address at National Institutes of Health, 6011 Executive

Boul evard, Suite 325, Rockville, Mryland 20852 (“PHS’) and the
WCell Research Institute, Inc., a Wsconsin nonprofit
corporation having an address at 614 WAl nut Street, Madison,

W sconsin 53705 (“WCell”). PHS and WCell are referred to
herein as the “Parties”.

WHEREAS certain technol ogi es and materials concerning prinmate
enbryonic stemcells and their cultivation clained in U S. Patent
5,843,780 and U.S. Patent Application 09/522,030 and
corresponding U.S. or foreign patent rights and any patents
granted on any divisional and continuation applications of any
type but only to the extent it clainms an invention clainmed in a
patent application listed herein (“Wsconsin Patent R ghts”) have
useful ness in basic research conducted or funded by PHS as wel |
as potential utility for conmercial applications; and

WHEREAS speci fi ¢ nonhuman, primate enbryonic stemcell |ine
materials, their unnodified and undifferentiated progeny or
derivatives (“Wsconsin Materials”) have been derived fromthe
research efforts of Janes A. Thonmson of the University of

W sconsin - Mdison working alone or wwth other investigators;
and

VWHEREAS PHS has a basic mission on behalf of the U S. Governnent
for the conduct and support of health research perfornmed at its
own facilities or through fundi ng agreenents to ot her
institutions (“Recipient Institutions”); and

WHEREAS PHS funded primate research studies at the University of
W sconsin — Madison that led to certain discoveries clainmed in
W sconsin Patent Rights and therefore the Governnent has certain
use and other rights to the intellectual property conprising the
W sconsin Patent Rights granted by | aw and regul ati on; and
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WHEREAS W sconsin Materials are the proprietary, tangible
property of WCell and, as such, their ownership is not subject
to the rights and obligations granted the Governnent in the

W sconsin Patent Rights; and

WHEREAS t he W sconsin Alumi Research Foundation of the

Uni versity of Wsconsin — Madi son (“WARF’) and W Cell have a

m ssion to serve the public good and desire to serve the public
interest by making the Wsconsin Materials and the W sconsin
Patent Rights wi dely available to PHS and ot her academ c

resear chers; and

WHEREAS W Cel | represents that it has received a license, with
the right to grant sublicenses, to Wsconsin Patent Rights from
WARF and that WCell also owns or otherwi se has the right to
distribute Wsconsin Materials to third parties; and

WHEREAS W Cel | desires to exercise Wsconsin Patent Rights and
di stribute Wsconsin Materials w thout placing undue restrictions
or burdens upon health research conducted or funded by PHS;

NOW THEREFORE, the Parties hereby agree to the following terns
and conditions regardi ng use of Wsconsin Materials or Wsconsin
Patent Rights for research conducted either by PHS or on behal f
of PHS by its contractors:

(1) The Parties agree that Wsconsin Patent Rights are to be
made avail abl e without cost for use in the PHS bi onedi ca
research program subject to the follow ng conditions:

(a) Wsconsin Patent Rights may be used in research
programns involving Wsconsin Materials only in prograns
in conpliance with all applicable statutes, regul ations
and guidelines for research of this type. PHS agrees
that Wsconsin Materials are to be returned to WCell
or destroyed upon a material breach of the ternms of the
Sinple Letter Agreenment for the Transfer of Materials
Agreenment by PHS.

(b) Wsconsin Patent Rights may al so be used in PHS
research prograns involving materials other than
W sconsin Materials that may be within the scope of an
i ssued claimof Wsconsin Patent Rights (“Third Party
Materials”). This research may be conducted only in
PHS research progranms using Third Party in conpliance
with all applicable statues, regulations and
gui del i nes.

(c) Suppliers of Third Party Materials are granted a
limted, revocable, non-commercial, research |icense by
W Cel | under the Wsconsin Patent Rights to provide



(2)

-3-

such Third Party Materials to PHS research prograns
provi ded that such Suppliers make such Third Party
Material s avail able on terns no nore onerous than those
contained in this Agreenent. Specifically, but wthout
[imtation, Suppliers of Third Party Materials shal
not be permtted to directly or indirectly receive
rights (either actual or contingent) for thenselves or
ot hers under agreenents or arrangenents governing the
supply or use of Third Party Materials. The use of
W sconsin Patent Rights in PHS research prograns
utilizing Third Party Materials shall be for teaching
or non-commerci al research purposes only. As used
herei n, non-comrerci al research purposes specifically
excl udes sponsored research wherein the sponsor
receives a right whether actual or contingent to the
results of the sponsored research, other than a grant
for non-commercial research purposes to the sponsor.
The Wsconsin Patent Rights may not be used with Third
Party Materials for comrercial purposes or the direct
benefit of research sponsor, except as such research
sponsor is permtted to use Wsconsin Patent Rights
under a separate witten agreenent with WCell or WARF.
Specifically, Third Party Materials shall not be used
in a PHS research program where rights (either actua
or contingent) have already been granted to a research
sponsor who does not have a separate witten agreenent
with WCell permtting commercial use of Wsconsin
Pat ent Ri ghts.

(d) The Parties recognize that Wsconsin Patent Rights may
be used in PHS research to nake patentabl e di scoveries
(“PHS Patent Rights”), which thenselves nay eventual ly
be the basis of commercial products that benefit public
health. Any grant of Wsconsin Patent Rights that may
be needed by a third party for commercialization of PHS
Patent Rights shall be done by a separate witten
agreenent with WCell permtting such use of Wsconsin
Patent Rights under terns not |ess favorable than other
simlar commercial licenses to the extent such rights
are avail abl e.

The Parties agree that Wsconsin Materials are to be nmade
avai l able by WCell for use in PHS bionedical research
prograns, either by PHS or on behalf of PHS by its
contractors. For purposes of transferring Wsconsin
Materials to PHS or PHS contractors, WCell agrees to
utilize the Sinple Letter Agreenent For The Transfer of
Materials including the follow ng conditions:

(a) Wsconsin Materials are the property of WCell and are
bei ng made available to investigators in the PHS
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research conmunity as a service by WCell. Ownership
of Wsconsin Materials shall remain with WCell

W sconsin Materials are not to be used for diagnostic
or therapeutic purposes.

W sconsin Materials may only be used in conpliance with
all applicable statutes, regul ations and gui del i nes
relating to their handling or use. PHS agrees that

W sconsin Materials are to be returned to WCell or
destroyed upon a material breach of the terns of the
Sinple Letter Agreenent for the Transfer of Materials
by PHS.

The use of Wsconsin Materials shall be for teaching or
non- commer ci al research purposes only. As used herein,
non- commer ci al research purposes specifically excludes
sponsored research wherein the sponsor receives a right
whet her actual or contingent to the results of the
sponsored research, other than a grant for non-
commerci al research purposes to the sponsor. The

W sconsin Materials may not be used for comercia

pur poses or the direct benefit of research sponsor,
except as such research sponsor is pernitted to use

W sconsin Materials under a separate witten agreenent
with WCell or WARF. Specifically, Wsconsin Materials
shall not be used in a PHS research program where
rights (either actual or contingent) have already been
granted to a research sponsor who does not have a
separate witten agreenent with WCell permtting such
commercial use of Wsconsin Material s.

Wsconsin Materials may not be transferred by PHS or
its contractors to third parties without the witten
consent of WCell.

PHS agrees to acknow edge the source of Wsconsin
Materials in any publications or other disclosures
reporting their use.

In order to facilitate potential novel collaborative
research interactions between PHS and WCell that may
utilize Wsconsin Materials, PHS agrees to identify the
titles of its planned research in its individua
requests for sanples of Wsconsin Materials. This
information is to be provided to facilitate new inter-
di sci plinary coll aborations anong individual scientists
at PHS and WCell, but not to obligate either Party to
a specific programof research utilizing Wsconsin

Mat eri al s.
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(h) The Parties recognize that Wsconsin Materials may be
used in the PHS research programto make di scoveries of
different materials (“PHS Material s”) which thensel ves
may eventual ly be the basis of commercial products that
benefit public health. Any grant of rights to
W sconsin Materials or Wsconsin Patent R ghts that nmay
be needed by a third party for conmercialization of PHS
Materials shall be done by a separate witten agreenent
with WCell permitting such use of Wsconsin Materials
or Wsconsin Patent Rights under terns not |ess
favorabl e than other simlar conmercial |icenses to the
extent such rights are avail abl e.

(i) Any Wsconsin Materials delivered pursuant to this
Agreenment are understood to be experinental in nature
and may have hazardous properties. WZCell nakes no
representations and extends no warranties of any kind,
either expressed or inplied. There are no express or
inplied warranties of nerchantability for fitness for a
particul ar purpose, or that the use of the Wsconsin

Materials will not infringe any patent, copyright,
trademark or other proprietary rights. Unless
prohi bited by law, PHS assunes all liability for clains

for danages which may arise fromthe use, storage,
handl i ng or disposal of Wsconsin Materials except
that, to the extent permtted by law, WCell shall be
liable to PHS when the danmage is caused by the gross
negligence or willful m sconduct of WCell.

(j) Atransmttal fee may be requested by WCell to cover
its preparation and distribution costs for sanples of
W sconsin Materials requested by PHS. Such fees w |
be the responsibility of the requesting PHS | aboratory
and are not expected to exceed Two Thousand Fi ve
Hundred Dol l ars ($2,500) or as specified in the
appropriate schedule of a U S. Government procurenent
acconpanying the PHS Sinple Letter Agreenent for the
Transfer of Materials.

(3) Upon WCell’s witten request, PHS agrees to provide w thout
cost reasonable quantities of any PHS Materials that it nakes in
the course of its research programto WCell for research

pur poses only after PHS has publicly disclosed or reasonably
characterized such PHS Materials. For PHS Patent R ghts, PHS

al so agrees to continue its current policy of retaining the right
to grant research licenses to either non-profit or for-profit

i nstitutions.

(4) WECell agrees that it shall make Wsconsin Patent R ghts and
W sconsin Materials avail able for use by non-profit Recipient
Institutions under separate witten agreenents in accordance with
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the ternms and conditions outlined above. WCell agrees that any
non-profit Recipient Institutions currently |icensed under the
W sconsin Patent Rights or Wsconsin Materials may anend its
license, in a separate witten agreenent, in accordance with the
ternms and conditions outlined above.

(5) Notw thstanding any terns of this Agreenent, nothing herein
shall be construed to dimnish or supercede any rights or
authorities available to PHS as a U S. governnent agency. The
provi sions of this Agreenent and the obligations hereunder with
respect to the Wsconsin Patent Rights shall be in effect only
during the termof the Wsconsin Patent R ghts. However, the
provi sions of this Agreenent and the obligations hereunder with
respect to the Wsconsin Materials shall continue as |ong as

W sconsin Materials, their derivatives or progeny continue to be
used by PHS or its Contractors.

(6) Nothing contained herein shall be considered to be the grant
of a commercial |icense or right under the Wsconsin Patent
Rights or to Wsconsin Materials. Furthernore, nothing contained
herein shall be construed to be a waiver of WCell’s patent
rights under the Wsconsin Patent Rights or WCell’s property
rights in Wsconsin Materials.

IN WTNESS WHERECF, the Parties agree to the foregoing and have
caused this Agreenent to be executed by their duly authorized
representatives.

WCell Research Institute Public Health Service
By: By:
Name: Name:

Title: Title:




Sanple Sinple Letter Agreenent for the Transfer of Materials to
PHS Scientists and PHS Contractors

In response to RECIPI ENT's request for MATERIAL (___ sanple of
nonhuman primate enbryonic stemcells, WCell Ref:
and its unnodified and undifferenti ated progeny or derlvatlves)
for a research programentitled
W Cel | Research Foundation, Inc. (“PROVIDER') asks that the
RECI PI ENT and the RECI PI ENT SCI ENTI ST agree to the foll ow ng
before the RECI PI ENT recei ves the MATERI AL:

1. The above MATERIAL is the property of the PROVIDER and is
made avail able as a service to the research community.
Ownership of the MATERI AL shall remain with PROVI DER and
transfer of the MATERIAL to the RECI Pl ENT shall not affect
PROVI DER s ownershi p of the MATERI AL.

2. This MATERIAL is not to be used for diagnostic or
t her apeuti ¢ purposes.

3. The MATERI AL will be used for teaching or non-comrercia
research purposes. As used herein, non-conmercial research
pur poses specifically excludes sponsored research wherein
t he sponsor receives a right whether actual or contingent to
the results of the sponsored research. The MATERI AL may not
be used for comrercial purposes or the direct benefit of
research sponsor, except as such research sponsor is
permtted to use MATERI AL under a separate witten agreenent
with PROVIDER  Specifically, MATERI AL shall not be used in
a research programwhere rights (either actual or
contingent) have already been granted to a research sponsor
who does not have a separate witten agreenent wth PROVI DER
permtting such use of MATERI AL.

4. The MATERIAL will not be further distributed to others
wi thout the PROVIDER s witten consent. The RECI PI ENT shal
refer any request for the MATERIAL to the PROVIDER  To the
extent supplies are avail able, the PROVI DER or the PROVI DER
SCI ENTI ST agree to make the MATERI AL avail abl e, under a
separate Sinple Letter Agreenent to other scientists for
t eachi ng or non-commerci al research purposes only.

5. The RECI Pl ENT agrees to acknow edge the source of the
MATERI AL in any publications reporting use of it.



Any MATERI AL del ivered pursuant to this Agreenment is
understood to be experinental in nature and may have

hazar dous properties. THE PROVI DER MAKES NO REPRESENTATI ONS
AND EXTENDS NO WARRANTI ES OF ANY KI ND, ElI THER EXPRESSED OR
| MPLI ED. THERE ARE NO EXPRESS OR | MPLI ED WARRANTI ES COF
MERCHANTABI LI TY OR FI TNESS FOR A PARTI CULAR PURPCSE, OR THAT
THE USE OF THE MATERI AL W LL NOT | NFRI NGE ANY PATENT,

COPYRI GHT, TRADEMARK, OR OTHER PROPRI ETARY RI GHTS. Unl ess
prohi bited by | aw, RECH PIENT assunes all liability for
clainms for damages which may arise fromthe use, storage,
handl i ng or di sposal of MATERI AL except that, to the extent
permtted by | aw, PROVIDER shall be liable to the RECI Pl ENT
when the damage is caused by the gross negligence or willful
m sconduct of the PROVI DER

The RECI PI ENT agrees to use the MATERIAL only in conpliance
with all applicable statutes, regul ations and gui delines
relating to their handling, use or disposal. RECIPIENT
agrees that MATERIAL is to be returned to PROVI DER or
destroyed upon a material breach of the terns of this
Agreenent by RECI Pl ENT.

The MATERIAL is provided with a transmttal fee solely to
rei nburse the PROVIDER for its preparation and distribution
costs. The anount of the fee for this transfer of MATERI AL
will be indicated here:

The PROVI DER, RECI PI ENT and RECI PI ENT SCI ENTI ST nust sign both
copies of this letter and return one signed copy to the PROVI DER
The PROVIDER will then send the MATERI AL.

PROVI DER | NFORVATI ON and AUTHORI ZED SI GNATURE

Provi der Scienti st:

Provi der Organi zati on:

Addr ess:
Nanme of Authorized O ficial:
Title of Authorized Oficial:

Si gnature of Authorized Oficial:




RECI PI ENT | NFORVATI ON and AUTHORI ZED SI GNATURE

Reci pi ent Scienti st:
Reci pi ent Organi zati on:
Addr ess:

Nanme of Authorized Oficial

Title of Authorized Oficial:

Si gnature of Authorized Oficial:
Dat e:

CERTI FI CATI ON

Certification of Recipient Scientist: | have read and understood
the conditions outlined in this Agreenent and | agree to abi de by
themin the recei pt and use of the MATERI AL.

Reci pi ent Scienti st:
Dat e:




