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PART 2635 - STANDARDS OF ETHICAL CONDUCT FOR EMPLOYEES
OF THE EXECUTIVE BRANCH

SUBPART A - GENERAL PROVISIONS

§ 2635.101 Basic obligation of public service.

(a) Public service is a public trust Each employee hasrasponsibility tothe UnitedStates
Government and its citizens to place loyaltythe Constitutionjaws and ethicaprinciples
above private gain. To ensure that every citizen can have complete confidence in the integrity
of the Federal Government, each employee shall respect and adhere to the principles of ethical
conduct set forth in this section, as well as the implementing standards contained in this part and
in supplemental agency regulations.

(b) General principles The following general principles apply to every employee and may form the
basis for the standards contained in this part. Where a situation is not covered by the standards
set forth in this part, employees shall apply the principles set forth in this section in determining
whether their conduct is proper.

(1) Public service is a public trust, requiring employees to place loyalty to the Constitution,
the laws and ethical principles above private gain.

(2) Employees shalhot hold financial interests that conflict withthe conscientious
performance of duty.

(3) Employees shalhot engage infinancial transactions using nonpublic Government
information or allow the improper use of such information to further any private interest.

(4)  Anemployee shall not, except as permitted by subpart B of this part, solicit or accept any
gift or other item of monetary value froamy person or entity seekingfficial action
from, doing business with, or conducting activities regulated by the employee's agency,
or whose interests may be substantially affected by the performance or nonperformance
of the employee's duties.

(5) Employees shall put forth honest effort in the performance of their duties.

(6) Employees shall not knowingly make unauthorized commitmeorises of any kind
purporting to bind the Government.

(7)  Employees shall not use public office for private gain.
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(8) Employees shalact impartially and not give preferentialtreatment toany private
organization or individual.

(9) Employees shall protect and conserve Federal property and shall not use it for other than
authorized activities.

(10) Employeeshallnotengage in outsidemployment or activities, including seeking or
negotiating for employment, that conflict withofficial Government duties and
responsibilities.

(11) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

(12) Employeesshall satisfy ingood faith their obligations as citizens)cluding all just
financial obligations, especialijpose--such as Feder&8tate, orocal taxes--that are
imposed by law.

(13) Employees shall adhere to all laws and regulations that provide equal opportunity for all
Americans regardless of race, color, religion, sex, national origin, age, or handicap.

(14) Employeeshallendeavor to avoidnyactions creating the appearance thay are
violating thelaw or the ethical standardset forth inthis part. Whether particular
circumstancesreate an appearance that the law or these standards have been violated
shall be determined from the perspective of a reasonable person with knowledge of the
relevant facts.

(c) Related statutesin addition to the standards of ethical conduct set forth in this part, there are
conflict of interest statutes that prohibit certain conduct. Criminal conflict of interest statutes
of general applicability to all employees, 18 U.2(@1, 203, 205208, and 209, are summarized
in the appropriate subparts this partand must be taken into consideratiord@termining
whether conduct is proper. Citations to other generally applicable statutes relating to employee
conduct are set forth in subparamhd employeeare further cautioned that themeay be
additional statutory and regulatory restrictions applicable to them generally or as employees of
their specific agencies. Because an employee is considered to be on notice of the requirements
of anystatute, aremployee shouldot rely uponany description or synopsis of statutory
restriction, but should refer to the statute itself and obtain the advice of an agency ethics official
as needed.

§ 2635.102 Definitions.

The definitions listed beloware used throughotiis part. Additional definitionsappear in the
subparts or sections of subparts to which they apply. For purposes of this part:
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(@)

(b)

(c)

(d)

(€)

(f)

(9)

(h)

Agencymeans an executive agency as defineduh& C. 105and the Postal Service and the
Postal Rate Commission. It does not include the General Accounting Office or the Government
of the District of Columbia.

Agency designeeefers toany employee Wwo, by agency regulation, instruction, ather

issuance, has been delegated authority to make any determination, give any approval, or take any
other action required or permitted by thartwith respect to anoth@mployee. An agency

may delegate these authoritiesaimy number of agency designees necessaensare that
determinations are made, approvals given, andother actions are taken intianely and
responsible manner. Any provision that requires a determination, approval, or other action by
the agency designee shall, where the conduct in issue is that of the agency head, be deemed to
require that such determination, approval or action be made or takkea dyyency head in
consultation with the designated agency ethics official.

Agency ethics officiatefers to the designatembency ethicofficial or to the alternate
designated agency ethics official, referred to in § 2638.202(b) of this chapter, and to any deputy
ethics official, described in § 2638.204 of this chapter, who hadedéegated authority to assist

in carrying out the responsibilities of the designated agency ethics official.

Agency programs or operatiomsfers to any program or function carried out or performed by
an agency, whether pursuant to statute, Executive order, or regulation.

Corrective actionincludes anyaction necessary to remedypastviolation or prevent a
continuing violation of this part, including but not limited to restitution, change of assignment,
disqualification, divestiture, termination of an activity, waivére creation of ajualified
diversified or blind trust, or counseling.

Designated agency ethics officiafers to theofficial designated under § 2638.201 of this
chapter.

Disciplinary action includesthosedisciplinary actions referred to i©ffice of Personnel
Management regulations and instructions implementing provisions of title 5 of the United States
Code or provided for in congpable provisions applicable to employees$subject to title 5,
including but notimited to reprimand, suspension, demotion, and removal. In the case of a
military officer, comparable provision®ay include those in theUniform Code ofMilitary
Justice.

Employeemeans any officer or employee of agency, including a special Government
employee. It includes officers but not enlisted members of the uniformed services. For purposes
other than subparts &1d C of thigart, it does noincludethe President or i¢e President.

Status as an employee is unaffected by pay or lstatesor, in the case of a&pecial
Government employee, by the fact that the individual does not perform official duties on a given
day.
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(i

0)
(k)

()

Head of an agencyeans, in the case of an agency headed by more than one person, the chair
or comparable member of such agency.

He, his andhim include she, hers and her.

Person means an individual, corporation and subsidiaries it controls, company, association, firm,
partnership, society, joint stock company, or any other organization or institution, including any
officer, employee, or agent of such person or entity. For purposes of this part, a corporation will
be deemed to control subsidiary if itowns 50 percent or more of tlsebsidiary's voting
securities. The term iall-inclusive and applies to commercialentures and nonprofit
organizations as well as to foreign, State, and local governments, including the Government of
the District of Columbia. Ildoes notinclude any agency oother entity of the Federal
Government or any officer or employee thereof when acting in his official capacity on behalf of
that agency or entity.

Special Government employ®eans those executive branch officers or employees specified in
18 U.S.C. 202(a). Apecial Government employee is retained, designafgehinted, or

employed to perform temporary duties either on a full-time or intermittent basis, with or without
compensation, for a period not to exceed 130 days during any consecutive 365-day period.

(m) Supplemental agency regulatioreans a regulation issued pursuant to § 2635.105.

§ 2635.103 Applicability to members of the uniformed services.

The provisions of thigpart, excepthis section,are notapplicable to enlisted members of the
uniformed services. Each agency with jurisdiction over enlisted members of the uniformed services
shall issue regulationdefining the ethical conductobligations of enlisted membersder its
jurisdiction. Those regulations shall be consistent with Executive Order 12674, April 12, 1989, as
modified, and mayrescribe thdull range of statutorand regulatory sanctionsicludingthose
available under the Uniform Code of Military Justice, for failure to comply with such regulations.

§ 2635.104 Applicability to employees on detail.

(@)

(b)

Details to other agenciesExcept as provided in paragraph (d) of this section, an employee on
detail, including auniformed officer on assignment, from his employing agencsrntother
agencyfor a period in excess of 30 calendar days shall be subject to any supplemental agency
regulations of theagency to which he is detailedther than taany supplemental agency
regulations of his employing agency.

Details to the legislative or judicial branchAn employee on detail, including a uniformed
officer on assignment, from his employing agency to the legislative or judicial branch for a period
in excess of 30 calendar days shall be subject to the ethical standards of the branch or entity to
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(c)

(d)

which detailed. For the duration afysuch detail or assignmerite employee shathot be

subject to the provisions of this part, except this section, or, except as provided in paragraph (d)
of this section, to any supplemental agency regulations of his employing agency, but shall remain
subject to the conflict of interest prohibitions in title 18 of the United States Code.

Details to non-Federal entitiesExcept to the extent exemptedwriting pursuant to this
paragraph, an employee detailed to a non-Federal entity remains subject to this part and to any
supplemental agency regulation kit employingagency. When an employee is detailed
pursuant to statutory authority to an international organization or to a State or local government
for a period in excess six months, the designatedjency ethicsfficial may grant a written
exemption from subpart B of thpartbased orhis determination that thentity hasadopted

written ethicalstandards covering solicitation and acceptance ofwgffish will apply to the
employee during the detail and which will be appropriate given the purpose of the detalil.

Applicability of special agency statuteotwithstanding paragraphs (a) and (b) of this section,

an employee who is subject to an agency statute which restricts his activities or financial holdings
specificallybecause offis status as an employee of that agency shall continue to be subject to
any provisions in the supplemental agency regulations of his employing agency that implement
that statute.

§ 2635.105 Supplemental agency regulations.

In addition to the regulations set forth in this part, an employee shall comply with any supplemental
agency regulations issued by his employing agency under this section.

(@)

(b)

(c)

An agency thawishes to supplement thart shall prepare andubmit tothe Office of
Government Ethics, for its concurrence and joint issuaang, agencyregulations that
supplement the regulations contained in this part. Supplemental agency regulations which the
agency determinegre necessary andppropriate, irview of itsprograms and operations, to

fulfill the purposes of this part shall be:

(1)  Inthe form of a supplement to the regulations in this part; and
(2) In addition to the substantive provisions of this part.

Aifter concurrence and co-signature by the Office of Government Ethics, the agency shall submit
its supplemental agency regulations to the Federal Register for publication and codification at
the expense of the agency in title 5 of the Code of Federal Regulations. Supplemental agency
regulations issued under this section are effective only after concurrence and co-signature by the
Office of Government Ethics and publication in the Federal Register.

This section applies to any supplemental agency regulati@amsesrdments thereof issued under
this part. It does not apply to:
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(1) A handbook or otheissuance intendetherely as an explanation tfe standards
contained in this part or in supplemental agency regulations;

(2)  Aninstruction or other issuance the purpose of which is to:

() Delegate to an agency designee authority to naayeletermination, give any
approval ortake any other action required or permitted liyis part or by
supplemental agency regulations; or

(i) Establish internal agencyprocedures for documenting or processing any
determination, approval ather action required or permitted thys part or by
supplemental agency regulations, or for retaining any such documentation; or

(3) Regulations or instructions that an agency has authority, independentparthi®
issue, such as regulatiomsplementing an agency's gétceptance statute, protecting
categories of nonpublic information establishingstandards for use @overnment
vehicles. Where the content of any such regulations or instructions was included in the
agency's standards of conduct regulations issued pursuant to Executive Order 11222 and
the Office of Government Ethics concurs that they nmesidbeissued apart of an
agency's supplemental agency regulatiohsse regulations or instructiomsay be
promulgated separately from the agency's supplemental agency regulations.

§ 2635.106 Disciplinary and corrective action.

(@)

(b)

(c)

Except as provided in § 2635.107, a violatiothcf part or of supplemental agency regulations
may be cause for appropriate correctivedsciplinaryaction to be taken undepplicable
Governmentwide regulations or agermmycedures. Such actionay be inaddition to any
action or penalty prescribed by law.

It is the responsibility of the employing agency to initiate appropriate disciplinary or corrective
action in individualcases. However, corrective actiomay beordered oisciplinaryaction
recommended by the Director of the Office of Government Ethics under the procedures at part
2638 of this chapter.

A violation of this part or of supplemental agenegulations, as such, does not create any right

or benefit, substantive or procedural, enforceable at lam¥pyperson against the United States,

its agencies, its officers or employeesanyother person. Thus, fexample, an individual

who alleges that an employee has failed toeagl to laws and regulations that provide equal
opportunity regardless of race, color, religion, sex, national origin, age, or handicap is required
to follow applicablestatutory and regulatory procedures)cluding those of the Equal
Employment Opportunity Commission.
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§ 2635.107 Ethics advice.

(@)

(b)

As required by 88 2638.201 and 2638.202(b) ofc¢hapter, eaclhgency has a designated
agency ethics official who, on the agency's behalf, is responsible for coordinating and managing
the agency's ethics program, as well as an alternate. The designated agency ethics official has
authority under § 2638.204 of this chapter to delegate certain responsibilities, including that of
providing ethics counseling regarding the application of this part, to one or more deputy ethics
officials.

Employeesvho have questionabout theapplication of thigart orany supplemental agency
regulations to particular situations should seek advice from an agency efticis.
Disciplinary action fowiolating thispart orany supplemental agenoygulations Wl not be

taken against an employee who has engaged in conduct in good faith reliance upon the advice
of an agency ethics officigbrovided that the employee, in seeking such advice, has made full
disclosure ofall relevant circumstances. Where #maployee'sonductviolates acriminal

statute, reliance on the advice of an agency ethics official cannot ensure that the employee will
not be prosecuted under that statute. However, good faith reliance on the advice of an agency
ethics official is afactor thatmay betaken into account by the Department of Justice in the
selection of cases for prosecution. Disclosures made by an employee to an agency ethics official
are not protected by aattorney-client privilege. An agency ethig8icial is required by

28 U.S.C. 535 to report any infornmat he receives relating to a violation of the criminal code,

titte 18 of the United States Code.
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SUBPART B - GIFTS FROM OUTSIDE SOURCES

§ 2635.201 Overview.

This subpart contains standards that prohibit an employee from soliciting or accepting any gift from
a prohibited source ajiven because of the employee's official position unless the item is excluded
from the definition of a gift or falls within one of the exceptions set forth in this subpart.

§ 2635.202 General standards.

(@)

(b)

(c)

General prohibitions Except as provided ihis subpart, aremployee shall not, directly or
indirectly, solicit or accept a gift:

(1) From a prohibited source; or
(2)  Given because of the employee's official position.

Relationship to illegal gratuities statutéJnless accepted in Vagion of paragraph (c)(1) of this
section, a gift accepted under the standards igbtifothis subpart shall not constitute an illegal
gratuity otherwise prohibited by 18 U.S.C. 201(c)(1)(B).

Limitations on use of exceptionslotwithstanding any exception provided in this subpart, other
than § 2635.204(j), an employee shall not:

(1)  Accept a gift in return for being influenced in the performance of an official act;
(2)  Solicit or coerce the offering of a gift;

(3)  Accept gitsfom the same or different sources on a basis so frequent that a reasonable
person would be led toelievethe employee is using his public office for private gain;

Example 1: Apurchasing agent for a Veterans Administration hospital routinely deals
with representatives of pharmaceutical manufacturers who provide information about
new company products. Because of his crowded caleti@apurchasing agent has
offered to meet with manufacturer representatives during his lunch hours Tuesdays
through Thursdays and the representatives routinely arrive at the emploffezgs o
bringing a sandwich and a soft drink for the employee. Even though the market value
of each of the lunches is less than $6 and the aggregate value from any one
manufacturer does not exceed the $50 aggregate limitation in § 2635.204(a) on de
minimis gifts of $20 or less, the practice of accepting even these modest gifts on a
recurring basis is improper
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(4)

(5)

Accept a gift in violation oanystatute. Relevantstatutesapplicable to all employees
include:

(i) 18 U.S.C. 201(b)which prohibits a publiofficial from seeking, accepting, or
agreeing to receive or accept anything of valuetarn for being influenced in the
performance of aofficial act or forbeing induced tdake oromit to take any
action in violation of his officiaduty. As used in 18 U.S.C. 201(b), the term
"public official” is broadly construed and includes regular and special Government
employees as well as all other Government officials; and

(i) 18 U.S.C.209,which prohibits an employeether than apecial Government
employee, from receiving any salary or any contribution to or supplementation of
salary from any source other than the United States as compensation for services
as a Government employee. The statute contains several specific exceptions to this
general prohibition, including aexception for contributions made from the
treasury of a State, county, or municipality; or

Accept vendor promotional training contrary applicable regulations, policies or
guidance relating to the procurement of supplies and services for the Government, except
pursuant to § 2635.204(]).

§ 2635.203 Definitions.

For purposes of this subpart, the following definitions shall apply:

(a) Agencyhas the meaning set forth in § 2635.102(a). However, for purposes of this subpart, an
executive department, aefined in 5U.S.C. 101, ray, by supplemental agency regulation,
designate as a separagency anycomponent of that departmewhich the department
determines exercises distinct and separate functions.

(b)

Giftincludes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other
item having monetary value. It includes services as well as gifts of training, transportation, local
travel, lodgingsand meals, whether provided in-kind, by purchase tlet, payment in
advance, or reimbursement after the expense has been incurred. It does not include:

(1)

(2)

3)

Modest items of food and refreshments, such as soft drinks, coffee and donuts, offered
other than as part of a meal;

Greeting cards anitems with little intrinsic value, such as plaques, certificates, and
trophies, which are intended solely for presentation;

Loans from banks anotherfinancial institutions on termgenerally available to the
public;
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(c)

(4)  Opportunities and benefits, including favorable rates and commercial discounts, available
to the public or to a class consistingatif Government employees afl uniformed
military personnel, whether or not restricted on the basis of geographic considerations;

(5) Rewards and prizes given tmmpetitors in contests or evenis¢luding random
drawings, open to thpublic unlesghe employee's entry intthe contest or event is
required as part of his official duties;

(6) Pension and other benefits resulting from continued participation in an employee welfare
and benefits plan maintained by a former employer;

(7)  Anything which is paidor by the Government or secured by the Governmader
Government contract;

Note: Some airlines encourage those purchasing tickets to join programs that award free
flights andotherbenefits to frequeritiers. Any such benefit earned dhe basis of
Government-financed travel belongs to the agency rather than to the employee and may
be accepted only insofar as provided under 41 CFR 301-1.103(b) and (f).

(8) Any gift accepted by the Government under specific statutory authority, including:

(i) Travel, subsistence, and related expenses accepted bgesmcy under the
authority of 31 U.S.C. 1353 in connectiaith an employee'attendance at a
meeting orsimilar function relating tchis official dutieswhich takesplace away
from hisduty station. Thegency's acceptance must be in accordance with the
implementing regulations at 41 CFR part 304-1; and

(i)  Other gifts providedin-kind which have beeaccepted by aagency under its
agency gift acceptance statute; or

(9)  Anything for which market value is paid by the employee.

Market valuemeans the retail cost the employee would incur to purchase the gift. An employee
who cannot ascertain the marketue of a giftmay estimate its market value by reference to

the retail cost of similar items bke quality. The market value of a gift of a ticket entitling the
holder tofood, refreshments, entertainment, or any other benefit shall be the face value of the
ticket.

Example 1: An employeavho has been given an acrylic paperweight embedded with the
corporate logo of a prohibited source may determine its maedete based on her observation
that a comparable acrylic paperweight, not embedd##d alogo, generally sells for about
$20.
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Example 2: A prohibited source has offered an employee a ticket to a charitable event
consisting of a cocktail reception to be followed by @anwg of chamber music. Even though
the food, efreshments, and entertainment provided at the event magrtieonly $20, the
market value of the ticket is its $250 face value.

(d) Prohibited sourceneans any person who:
(1) Is seeking official action by the employee's agency;
(2)  Does business or seeks to do business with the employee's agency;
(3) Conducts activities regulated by the employee's agency;

(4) Has interests that may be substantially affected by performance or nonperformance of the
employee's official duties; or

(5) Is an organization a majority efhosemembersare described in paragrap{@ (1)
through (4) of this section.

(e) Adqiftissolicited or accepted because of the employee’s official pogittas from a person
other than an employee and would not have been solicited, offered, or given had the employee
not held his position as a Federal employee.

Note: Gifts between employees are subject to the limitations set forth in subpart C of this part.

Example 1: Where free season tickets are offered by an opera guild to all members of the
Cabinet, the gift is offered because of their official positions.

() A gift which is solicited or accepted indirectincludes a gift:

(1) Given with theemployee's knowledge and acquiescendadparent,sibling, spouse,
child, or dependent relative because of that person's relationship to the employee, or

(2) Given to anyother personjncluding any charitabl@rganization, on théasis of
designation, recommendation, other specification bythe employee, except as
permitted for the disposition gierishable items by 8635.205(a)(2) or fopayments
made tacharitable organizations in lieu of honoraria under § 2636.204 of this chapter.

Example 1: An employesavhomust decline a gift of a personal computer pursuant to this
subpart may not suggest that the gift be given instead to one of five charitable organizations
whose names are provided by the employee.

(g) Vendorpromotional trainingmeans training provided bgny person for the purpose of
promoting its products or services. It does not include training provided under a Government
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contract or by a contractor tacilitate use ofproducts orservices it furnishesinder a
Government contract.

§ 2635.204 Exceptions.

The prohibitions set forth in § 2635.202(a) do not apply to a gift accepted under the circumstances
described in paragraphs (a) through (I) of this section and a gift accepted in accordance with one of
those paragraphs will not be deemed to violate the principles set for6868L01(b). Even though
acceptance of gift may be permitted by one of the exceptions contained in paragraphs (a) through
() of this section, it is never inappropriate and frequently prudent for an employee to decline a gift
offered by a prohibited source or because of his official position.

(a) Gifts of $20 or lessAn employee may accept unsolicited gifts havingggregate market value
of $20 or less per occasion, provided that the aggregaketwalue of individual gifts received
from any one person under the authorityhi$ paragrapishallnotexceed $50 in aalendar
year. Thisexception doesotapply to gifts of cash or of investmeanterests such astock,
bonds, or certificates of deposit. Where the market value of a gift or the aggregate market value
of gifts offered on any single occasion exceeds $20, the employee may not pay the excess value
over $20 in oder to accept that portion of thyift or thosegifts worth $20. Where the
aggregate value of tangible items offered on a single occasion exceeds $20, the employee may
decline any distinct and separate item in order to accept those items aggregating $20 or less.

Example 1:An employee of the Securities and Exchange Commissidnsasplouse have been
invited by a representative of a regulated entity to a Broadway play, ticketid¢b have a
face value of $30 each. The aggregate market value offte@fered on this single occasion

is $60, $40 more than the $20 amount tinaty be accepted for a single event or presentation.
The employee may not acceptdgffe of the evening of entertainment. He and his spouse may
attend the play only if he pays the full $60 value of the two tickets.

Example 2: An employee of the Defense Mapping Agency has been invited by an association
of cartographers to speak about his agency's role irtwdution of missile technology. At the
conclusion of his speech, the association presents the employee a framed map with a market
value of $18 and a book about the history of cartograpitly a market value d§15. The
employee may accept the map or the bookadiLiboth, since the aggregate value of these two
tangible items exceeds $20.

Example 3:0n four occasions during the calendar year, an employee of the Defense Logistics
Agency was given gifigorth $10 each by four employees of a corporation that is a DLA
contractor. For purposes of applying the yearly $&titation on gifts of $20 or less from any

one person, the four gifts must be aggregated because a person is defined at § 2635.102(k) to
mean not only the corporate entity, but its officers and employees as well. However, for
purposes of applying the $50 aggregate limitation,ehmployee would not have to include the
value of a birthday present received from his cousin, wamjgloyed by the same corporation,
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(b)

(c)

if he can accept the birthday present under the exception at § 2635.204(b) for gifts based on
a personal relationship.

Example 4: Under the authority of 31 U.S.C. 1353 for agencies to accept payments from
non-Federal sources in connection with attendance at certain meetings or similar functions,
the Environmental Protection Agency has ateg@n association's gift of travel expenses and
conference fees for an employee of its Offidaafiation Programs to attend an international
conference on "The Chernobyl Experience.” Whildhatconference, the employee may accept

a gift of $20 or less from the association or framother person attending the conference even
though itwasnot approved in advance by the EPA. Although 31 U.S.C. 1353 is the only
authority under which an agency may accgpts from certain non-Federal sources in
connection with its employees' attendance at such functions, a gift of $20 acdepsted
under 8§ 2635.204(a) is a gift to the employee rather than to his employing agency.

Gifts based on a personal relationshipAn employeemay accept agift given under
circumstances which make it clear that the gift is motivated by a family relationship or personal
friendship rather than the position of tkeployee. Relevarfactors inmaking such a
determination includéhe history of theelationship and whethéine family member or friend
personally pays for the gift.

Example 1: An employee of the Federal Deposit Insurance Corporation has been dating a
secretary employed by a member bank. For Secretary's Week, the bank has given each
secretary 2 tickets to an off-Broadway musical re\aen has urged each to invite a family
member or friend to share the evening of entertainment. Under the circumstances, the FDIC
employee masgccept his girlfriend's invitation to the theater. Even though the tickets were
initially purchased by the member bank, they were given without reservation to the secretary
to use as she wished, and her invitation to the emphlgsenotivated by their personal
friendship

Example 2: Three partners in a ladirm that handles corporate mergers have invited an
employee of the Federal Trade Commissigoitothem in a golf tournament at a private club

at the firm's expense. The entry fee is $500 per fio@sdr he employee cannot accept the gift

of one-quarter of the entry fee even though he and the three partners have developed an
amicable relationship as a result of the firm's dealings with the FTC. As evidenced in part by
the fact that the fees are to be paid by the firm, it is not a personal friendship but a business
relationship that is the motivation behind the partners' gift.

Discountsand similar benefits In addition to those opportunities and benefits excluded from
the definition of a gift by § 2635.203(b)(4), an employee may accept:

(1) Reduced membership or other fees for participation in organization activities offered to
all Government employees al uniformed military personnel by professional
organizations if the only restrictions on membership relate to professional qualifications;
and
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(2)

3)

Opportunitiesand benefitsincluding favorablerates andcommercial discounts not
precluded by paragraph (c)(3) of this section:

(i) Offered to members of group orclass in which membership isrelated to
Government employment;

(i) Offered to members of aarganization, such as an employees' association or
agency credit union, in which membership is related to Government employment
if the same offer is broadlgvailable tolarge segments of thaublic through
organizations of similar size; or

(i) Offered by a person who is not a prohibited source to emymor class that is not
defined in a manner that specifically discriminates among Government employees
on the basis ofype of official responsibility or on a bastbat favors those of
higher rank or rate of pay; provided, however, that

An employeanaynot accept fopersonal usany benefit to whiclthe Government is
entitled as the result of an expenditure of Government funds.

Example 1: An employee of the Consumer Product Safety Commission may accept a
discount of $50 on a microwave oven offered byrthaufacturer to all members of the
CPSC employees' association. Even though the CPSC is currently conducting studies
on the safety of microwave ovens, the $50 discount is a staoffardthat the
manufacturer has made broadly available through a number of similar organizations
to large segments of the public.

Example 2: An Assistant Secretary may not accept a local country club's offer of
membership to all members of Department Secretariats which includes a waiver of its
$5,000 mermership initiation fee. Even though the country club is not a prohibited
source, the offer discriminates in favor of higher ranking officials.

Example 3: The administrative officer for a district office of the Immigration and
Naturalization Service has signed an INS order to purchase 50 boxes of photocopy
paperfrom a suppliemwhose literature advertises that it wijive a free briefcase to
anyone who purchases 50 or more boxes. Because the paper was purchased with INS
funds, the administrative officer cannot keep the briefegisieh, if claimed and
received, is Government property.

(d) Awards and honorary degrees

(1)

An employee mayccept gifts,other thancash or an investment interest, with an
aggregate market value of $200 or less if such gifts are a bona fide award or incident to
a bona fide award that is given for meritorious public service or achievement by a person
who does nohave interests thahay besubstantially affected lihe performance or
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nonperformance othe employee's officialduties or by an association ather
organization thenajority of whose members do not have such interests. Gifts with an
aggregate market value in exces$200 and awards of cash iovestment interests
offered by such persons as awardsnoidents ofawards that argiven for these
purposes may be accepted uporriten determination by an agency ethics official that
the award is made as part of an established program of recognition:

()  Under which awards have been made on a regular basis or which is funded, wholly
or in part, to ensure its continuation on a regular basis; and

(i) Under which skection of award recipients is made pursuant to written standards.

(2)  Anemployee may accept an honorary degree from an institution of higher education as
defined at 20 U.S.C. 1141(@psed on a written determination by an agestbtycs
official that the timing of the award of the degree would not cause a reasonable person
to question the employee's impatrtiality in a matter affecting the institution.

(3) Anemployee who may accept an award or honorary degreegnt to paragraph (d)(1)
or (2) of thissectionmay also accepmealsand entertainment given tom and to
members of his family at the event at which the presentation takes place.

Example 1:Based on a determination by an agency ethics official that the prize meets
the criteria set forth in § 2635.204(d)(1), an employee of the National Institutes of
Health may accept the Nobel Priw Medicine, including the caséward which
accompanies therize, even though the prize was conferred on the basis of laboratory
work performed at NIH.

Example 2:Prestigious University wishes to give an honorary degree to the Secretary

of Labor. The Secretary may accept the honorary degree only if an agency ethics
official determines in writing that the timing of the award of the degree would not cause

a reasonable person to question the Secretary's impartiality in a matter affecting the
university.

Example 3: An ambassador selected by a nonprofit organization as recipient of its
annual award for distinguished service in the interestafild peace may, together with

his wife, and children, attend tla@vards ceremony dinneand accept a crystal bowl
worth $200 presented during theremony. However, where the organization has also
offered airline tickets for the ambassador and his family to travel to the city where the
awards ceremony is to be held, the aggregate value of the tickets and the crystal bowl
exceeds $200 and he may accept only upon a writtemdeggion by the agency ethics
official that the award is made as part of an established program of recognition.

(e) Gifts based on outside business or employment relationsAipgmployee may accept meals,
lodgings, transportation and other benefits:
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(1)

(2)

(3)

(4)

Resulting from the business or employment activities of an employee's spouse when it is
clear that such benefits hamet been offered or enhanced becaustheemployee's
official position;

Example 1: A Department of Agriculture employee whose husband is a computer
programmer employed by an Agriculture Department contractor may attend the
company's annual retreat for all of its employees and their families heldesia
facility. However, under 8 2635.502, the employee may be disqualified from
performing official duties affecting her husband's employer.

Example 2: Where the spouses of other clerical personnel have not been invited, an
employee of the Defense Contract Audit Agevioyse wife is a clerical worker at a
defense contractor may not attend the contractor's annual retreat in Hawaii for
corporate officers and members of the board eators, even though his wife received

a special invitation for herself and her spouse.

Resulting from higutsidebusiness or employment activities when it is clear that such
benefits have not been offered or enhanced because of his official status; or

Example 1: The members of an Army Corps of Engineers environmental advisory
committee that meets 6 times per year are special Government employees. A member
who has a consulting business may accept an invitation to a $50 dinner from her
corporate client, an Army construction contractor, unless, for example, the invitation
was extended in order to discuss the activities of the committee.

Customarily provided by grospective employer in connection with bona fide
employment discussions. If the prospective employer has interests that could be affected
by performance or nonperformance of #maployee'sluties, acceptance is permitted

only if the employee first has complied witthe disqualification requirements of
subpart F of this part applicable when seeking employment.

Example 1: An employee of the Federal Communications Commission with
responsibility for drafting regulations affecting all cable television companies wishes
to apply for a job openingvith a cable television holding company. Once she has
properly disqualified herself from furtherovk on the regulations as required by
subpart F of this part, she may enter into employmenisksons with the company and
may accept the company's offer to pay for her airfare, hotel and meals in connection
with an interview trip.

For purposes of paragraphs (e)(1) through (3) of this section, employment shall have the
meaning set forth in § 2635.603(a).
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(H Gifts in connectionvith political activities permitted by the Hatch Act Reform Amendments
An employee who, in accordance with the HatchRetorm Amendments of 1993, at 5 U.S.C.
7323, may éke an activeart inpolitical management or in political campaigngy accept
meals, lodgings, transportati@mdotherbenefits, including freattendance at events, when
provided, in connection with such active participation, by a political organization described in
26 U.S.C. 527(e). Any other employee, such secarity officer, whose official duties require
him to accompany an employee to a political eveay acceptmeals, freeattendance and
entertainment provided at the event by such an organization.

Example 1: The Secretary of the Department of Health and Human Services may accept an
airline ticket andhotel accommodations furnished by the campaign committee of a candidate
for the United States Senate in order to give a speech in support of the candidate.

(g) Widely attended gatherings and other eve(it3-Speaking and similar engagemen®hen
an employee is assigned to participate as a speaker or panel participant or otherwise to present
information on behalf otheagency at a conference or other event, his acceptance of an offer
of free attendance at the event ondhg of his presentation is permissible when provided by
the sponsor of the event. The employee's participation in the event on that day is viewed as a
customary and necessary part of his performance of the assignment and does not involve a gift
to him or to the agency.

(2) Widely attended gatheringsWhenthere has been a determination that his attendance
is in the interest of the agency becauslltfurther agency programs and operations, an
employee may accept an unsolicited gift of free attendance at all or appropriate parts of
a widely attended gathering of mutual interest to a number of parties from the sponsor of
the event or, if more than 100 persons are expected to Hiteadent and the gift of free
attendance has a market valué&ab0 or less, from a person other than the sponsor of
the event. A gathering is widely attended if it is expected that a large number of persons
will attend and that persongith a diversity of views or interestsilwbe presat, for
example, if it is open to members from throughout the interested industry or profession
or if those in attendance represent a range of persons interested in a given matter. For
employees subject to a leave system, attendance at the event shall be on the employee's
own timeor, if authorized by themployee's agency, on excused absgncsuant to
applicable guidelinefor granting such absence, or otherwise without charge to the
employee's leave account.

(3) Determination of agency interest The determination of agency interest required by
paragraph (g)(2) of this section shall be made orally or in writing by the agency designee.

(i) Ifthe person who has extended the invitation has interests that may be substantially
affected by the performance or nonperformance of an employee's official duties or
IS an association or organization the majority of whose members have such interests,
the employee's participation may be determined to be in the interest of the agency
only where there is a writteimding by the agency designethat theagency's
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(4)

(5)

(6)

interest in theemployee's participation ithe event outweighs the concern that
acceptance of the gift of free attendance magay appear to improperly influence

the employee in the performance of his official duties. Relevant factors that should
be considered by thegency designee includee importance of the event to the
agency, the nature and sensitivity of any pending matter affecting the interests of the
person whdias extendethe invitation, the significance othe employee's role in

any such matter, the purpose of the event, the identity of other expected participants
and the market value of the gift of free attendance.

(i) A blanket determination of agendgterestmay beissued to coveall or any
category of inviteeother than those as to whom theding is required by
paragraph (g)(3)(i) ahis section. Where a finding under paragraph (g)(3)(i) of
this section is required, a written determination of agency intenetiding the
necessary findingnay beissued to covetwo or moreemployeesvhose duties
similarly affect the interests of the person wias extended the invitation or, where
that person is an association or organization, of its members.

Free attendance For purposes of paragraphs (g)hp (g)(2) of this section, free
attendance may include waiver of all or part of a conference or other fee or the provision
of food, refreshments, entertainment, instruction and materials furnished to all attendees
as an integral part of the event. It doest include travel expenses, lodgings,
entertainment collateral to the event, or meals taken other than in a group setting with all
other attendees. Where the invitation has been extended to an accompanying spouse or
other guest (see paragraph (g)(6}ho$ section)the marketvalue ofthe gift of free
attendance includes the market value of free attendance by the spouse or other guest as
well as the market value of the employee's own attendance.

Note: There are statutory authorities implemented other than by part 2635 under which
an agency or an employesay be able t@ccept free attendance otheritems not
included in the definition of free attendance, such as travel expenses.

Cost provided by sponsor of evenihecost of theemployee'sattendance will not be
considered to be provided by the sponsor, and the invitation is not considered to be from
the sponsor of the event, where a person other than the sponsor designates the employee
to be invited and beatke cost of themployee'sttendance through a contribution or
otherpayment intended to facilitate that employee's attendance. Payment of dues or a
similar assessment to a sponsoring organization does not constitute a payment intended
to facilitate a particular employee's attendance.

Accompanying spouse or other guesWhenothers in attendanceilivgenerally be
accompanied by a spouse or other guest, and where th&amvis from the same person

who has invited the employee, the agency designee may authorize an employee to accept
an unsolicited invitation of free attendance toaanompanyingpouse or to another
accompanying guest to participate in all grogtion of the event at which the employee's
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free attendance is permitted under paragraph (g)(1) or (g)(®)isokection. The
authorization required by this paragraph may be provided orally or in writing.

Example 1: An aerospace industry association that is a prohibited source sponsors an
industiywide, two-day seminaior which it charges dee of $400 and anticipates
attendance of approximately 400. An Air Force contractor pays $2,000 to the
association so that the association can extend free invitations to five Air Force officials
designated by the contractor. The Air Force officials may not accept the gifts of free
attendance. Because the contractor specified the invitees and bore the cost of their
attendance, the gift of free attdance is considered to be provided by the company and
not by the sponsoring association. Had the contractor paid $2,000 to the association
in order that the association might invite any five Federal employees, dforse
official to whomthe sponsoring association extended one of the five invitations could
attend if his participation were determined to be in the interest of the agency. The Air
Force official could not in any case accept an invitation directly from the nonsponsor
contractor because the market value of the gift exceeds $250.

Example 2: An employee of the Department of Transportation is invited by a news
organization to an annual press dinner sponsored by an association of press
organizatons. Tickets for the event cost $250 per person and attendance is limited to
400 representatives of press organizations and their guests. If the employee's
attendance igletermined to be in the interest of the agency, she may accept the
invitation from the news organization because more tharp&€§bns will attend and the

cost of the ticket does not erd $250. However, if the invitation were extended to the
employee and an accompanying guest, her guest could not be authorized to attend for
free since the market value of the gift of free attendavmeld be $500 and the
invitation is from a person other than the sponsor of the event.

Example 3: An employee of the Department of Energy (DOE) and his wife have been
invited by a major utilityexecutive to a small dinner party. A few other officials of the
utility and their spouses or other guests are also invited, as is a representative of a
consumer group concerned with utility ratesd her husband. The DOE official
believes the dinner partyill provide him an opportunity to socialiagith and get to

know those in attendance. The employee may not accept the free invitation under this
exception, even if his attendance couldleermined to be in the interest of the agency.
The small dinner party is not a widely attended gathering. Nor could the employee be
authorized to accept even if the event were instead a corporate banquet to which forty
company officials and their spouses or other guests were invited. In this second case,
notwithstanding thé&arger number of persons expected (as opposed to the small dinner
party just noted) and despite the presencin@fconsumer group representative and her
husband who are not officials of thelity those in attendance would still not represent

a diversity of views or interestsThus, the company banquet woulat qualify as a
widely attended gathering under those circumstances either.
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Example 4 An employee of the Department of the Treasury authorized to participate
in a panel discussion of economic issues as pariookaday conference may accept the
sponsor's waiver of theonference fee. Under the separate authority of 8§ 2635.204(a),
he may accept a token of appreciation for his speech having a market value of $20 or
less.

Example 5: An Assistant U.S. Attorney is invited to attend a luncheon meeting of a
local bar association to hear a distinguished judge lecture on cross-examining expert
witnesses. Although members of the bar association are assessed &&81br the
meeting, the Assistant U.S. Attorney may adbepbar association's offer to attend for
free, even without a determination of agency interest. The gift can be accepted under
the $20 de minimis exception at § 2635.204(a).

Example 6: An employee of the Department of the Interior authorized to speak on the
first day of a four-day conference on endangered species may accept the sponsor's
waiver of the conference fee for the first day of the conference. If the conference is
widely attended, he may be authorized, based on a determination that his attendance is
in the agency's interest, to accept the sponsor's offer to waive the attendance fee for the
remainder of the conference.

(h) Social invitations from persons other than prohibited sour@as employee may accept food,
refreshments and entertainment, not including travel or lodgings, at a social event attended by
several persons where:

(1)
(2)

The invitation is from a person who is not a prohibited source; and
No fee is charged to any person in attendance.

Example 1:Along with severabther Government officials and a number of individuals
from the private sector, the Administrator of the Environmental Protection Agency has
been invited to the premier showing ofnaw adventure movie about industrial
espionage. The producer is paying all costs of the showing. The Administrator may
accept the invitation since the producer is nprahibited source and no attendance fee

is being charged to anyone who has been invited.

Example 2:An employee of the Whit#use Press Office has been invited to a cocktail
party given by a noted Washington hostess who is not a prohibited source. The employee
may attend even though he has only recently Idsduced to the hostess and suspects
that he may have been invited because of his official position.

Meals, refreshments and entertainment in foreign ardasemployee assigned to duty in, or

on official travel to, aforeign area aslefined in 41 CFR301-7.3(c)may accept food,
refreshments or entertainment in the course of a breakfast, luncheon, dinner or other meeting or
event provided:
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0)

(k)

()

(1) The market value in the foreign area of the food, refreshments or entertainment provided
at the meeting or event, as converted to U.S. dollars, does not exceed the per diem rate
for the foreign areaspecified inthe U.S. Department of Stat&/mximum Per Diem
Allowances for Foreign Area®erDiem Supplement Section 925 to the Standardized
Regulations (GC, FA)available fromthe Superintendent of Documents, U.S.
Government Printing Office, Washington, DC 20402;

(2) There is participation in the meeting or event by non-U.S. citizens or by representatives
of foreign governments or other foreign entities;

(3) Attendance at themeeting or event ipart of theemployee's officialuties to obtain
information, disseminate informatioptomote the export of U.S. goodsd services,
represent the United States or otherwise further programs or operations of the agency or
the U.S. mission in the foreign area; and

(4) The gift of meals, refreshments or entertainment is frgarsaon other thanfareign
government as defined in 5 U.S.C. 7342(a)(2).

Example 1: A number of local businessmen in a developing country are anxious for a
U.S. company to locate a manufacturing facility in their province. An official of the
Overseas Private Investment Corporation may accompany the visiting vice president of
the U.S. company to a dinner meeting hosted by the businessmen at a province
restaurant where the market value of the food and refreshments does not exceed the per
diem rate for that country.

Gifts to the President or Vice PresiderBecause of considerations relating to the conduct of
their offices, including those of protocol and etiquette, the President or the Vice President may
acceptany gift on hisown behalf or on behalf of anfamily member, provided that such
acceptanceloes notiolate 8§ 2635.202(d)1) or (2), 18 U.S.C. 201(b) or 201(c)(3), or the
Constitution of the United States.

Gifts authorized by supplemental agency regulatidm employeanay acceptany gift the
acceptance of which is specifically authorized by a supplemental agency regulation.

Gifts accepted under specifiagitory authority The prohibitions on acceptance of gifts from
outside sources contained in this subpart do not apply to any item, receipt of which is specifically
authorized by statuteGifts whichmay bereceived by an employaeder the authority of
specific statutes include, but are not limited to:

(1) Free attendance, course meeting materialsfransportation, lodgingsfood and
refreshments or reimbursements therefor incident to training or meetings when accepted
by the employeainder the authority of 5 U.S.C. 41frtom an organization with
tax-exempt status under 26 U.S.C. 501(c)(3) or from a person to whom the prohibitions
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(2)

in 18 U.S.C. 209 do napply. Theemployee'sacceptance must be approved by the
agency in accordance with part 410 of this title; or

Note: 26 U.S.C. 501(c)(3) is authority for tax-exempt treatment lohited class of
nonprofit organizations, including those organized and operated for charitable, religious
or educationapurposes.Many nonprofit organizations amot exempt from taxation
under this section.

Gifts from a foreign government or internationalnoultinational organization, or its
representative, when accepted by the employee under the authority of the Foreign Gifts
and Decorations Act, 5 U.S.C. 7342. Asoadition of acceptance, an employee must
comply with requirements imposed bthe agency's regulations oprocedures
implementing that Act.

§ 2635.205 Proper disposition of prohibited gifts.

(a) An employee who has received a gift that cannatcbepted under this subpart shall, unless the
gift is accepted by an agency acting under specific statutory authority:

(1)

(2)

3)

Returnany tangible item tohe donor opay the donor its market value. An employee
who cannot ascertain the actual market value of an item may estimate its market value by
reference to the retail cost of similar items of like quality. See 8§ 2635.203(c).

Example 1:To avoid public embarrassment to the seminar sponsor, an employee of the
National Park Service did not decline a barometer worth $200 given at the conclusion
of his speech on Federal lands policy. The employee must either return the barometer
or promptly reimburse the sponsor $200.

When it is not practical to return a tangible item because it is perishable, the item may, at
the discretion of themployee's supervisor or an agency etbitisial, be given to an
appropriate charity, shared within the recipient's office, or destroyed.

Example 1: With approval by the recipient's supervisor, a floral arrangement sent by
a disability claimant to a helpful employeetloé¢ Social Security Administration may be
placed in the office's reception area.

For any entertainment, favor, service, benefit or other intangible, reimburse the donor the
market value. Subsequent reciprocation by é#meployee does not constitute
reimbursement.

Example 1: A Department of Defense employee wishes to attend a charitable event to
which he has been offered a $300 ticket by a prohibitedesowlthough his attendance
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(b)

(c)

is not in the interest of the agency under 8 2635.204(g), he may attend if he reimburses
the donor the $300 face value of the ticket.

(4) Dispose of gifts from foreign governments or international organizations in accordance
with 41 CFR part 101-49, and dispose of materials received in conjunction with official
travel in accordance with 41 CFR 101-25.103.

An agency may authorize disposition or return of gifts at Government expense. Employees may
use penalty mail to forward reimbursements required or permitted by this section.

An employee who, on his own initiative, promptly complies with the requirements of this section
will not be deemed to have impropealycepted an wwolicited gift. An employee who promptly
consults his agenogthicsofficial to determine whether acceptance of an unsolicited gift is
proper and who, upon the advice of the ethics official, returns the gift or otherwise disposes of
the qift in accordance with this sectionjllvibe considered to have complied with the
requirements of this section on his own initiative.
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SUBPART C - GIFTS BETWEEN EMPLOYEES

§ 2635.301 Overview.

This subpart contains standards that prohibiermployee from giving, donatin, or soliciting
contributions for, a gift to an official superior and from accepting a gift from an employee receiving
less pay than himself, unless the item is excluded from the definition of a gift or falls within one of the
exceptions set forth in this subpart.

§ 2635.302 General standards.

(a) Gifts to superiors Except as provided in this subpart, an employee may not:

(1) Directly or indirectly, give a gift to or makedonation toward @ift for an official
superior; or

(2) Solicit a contribution fronanotheremployeefor a gift to either hisown or the other
employee's official superior.

(b) Gifts from employeeagceiving less payExcept as provided in this subpart, an employee may
not, directly or indirectly, acceptgaft from an employee receiving less pay than himself unless:

(1) The two employees are not in a subordinate-official superior relationship; and
(2) There is a personal relationship between the two employees that would justify the gift.
(c) Limitation on use of exceptiondNotwithstandingany exception provided in thisubpart, an
official superior shall not coerce the offering of a gift from a subordinate.
§ 2635.303 Definitions.
For purposes of this subpart, the following definitions shall apply:
(a) Gift has the meaning set forth in § 2635.203(b). For purposes of that definition an employee will
be deemed to have paid market value for any benefit received as a result of his participation in
any carpool or other such mutual arrangement involving another employee or other employees

if he bears his fair proportion of the expense or effort involved.

(b) Indirectly, for purposes of § 2635.302(b), hhe meaningset forth in § 2635.203(f). For
purposes of 8 2635.302(a), it includes a gift:
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(c)
(d)

(€)
(f)

(1) Givenwith theemployee's knowledge and acquiescenchki®parent,sibling, spouse,
child, or dependent relative; or

(2) Given by a person other than the employee under circumstances where the employee has
promised or agreed to reimburse that person or to give that person something of value in
exchange for giving the gift.

Subject to paragraph (a) of this sectimarket valuénas the meaning set forth in § 2635.203(c).

Official superiormeans anptheremployeepther than théresident and the Vice President,
including but notlimited to an immediatsupervisor, whosefficial responsibilities include
directing or evaluatinghe performance of themployee's officiatiuties or those of any other
official superior of the employee. For purposes of this subpart, an employee is considered to be
the subordinate of any of his official superiors.

Solicit means to request contributions by personal communication or by general announcement.

Voluntary contributionmeans a contributiogiven freely,without pressure or coercion. A
contribution isnot voluntary unless it is made in an amount determinethéycontributing
employee, except that where an amount for a gift is included in the cost for a luncheon, reception
or similar event, aemployee who freely chooses to pay a proportionate share of the total cost
in order to attend will be deemed to have made a voluntary contribution. Except in the case of
contributions for a gift included in the cost of a luncheon, reception or similar event, a statement
that an employeamay choose to contribute less orot at all shall accompany any
recommendation of an amount to be contributed for a gift to an official superior.

Example 1:A supervisory employee of the Agency farimitional Development has just been
reassigned from Washington, DC to Kabul, Afghanistan. As a farewell party, 12 of her
subordinates have decided to tddex out to lunch at the Khyber Repast. It is understood that
each will pay for his own meal and that the cost of the supervisoch Will be divided equally
among thewelve. Even though the amount tingly contribute isnot determined until the
supervisor orders lunch, the contribution made by theke choose to participate in the
farewell lunch is voluntary.

§ 2635.304 Exceptions.

The prohibitions set forth in § 2635.302(a) and (b) dcappty to a gift given or accepted under the
circumstances described in paragraph (a) or (b) of this section. A contribution or the solicitation of
a contribution that would otherwise violate the prohibitions set forth in § 2635.302(a) and (b) may
only be made in accordance with paragraph (c) of this section.
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(a) General exceptions On an occasional basis, includiagy occasion orwhich gifts are
traditionally given or exchanged, the following may be given to an official superior or accepted
from a subordinate or other employee receiving less pay:

(1)
(2)
(3)

(4)

(5)

Items, other than cash, with an aggregate market value of $10 or less per occasion;
Items such as food and refreshments to be shared in the office among several employees;

Personal hospitality provided at a residewbech is of atype and value customarily
provided by the employee to personal friends;

Items given in connection withe receipt of person&bspitality if of a type and value
customarily given on such occasions; and

Leave transferred undsubpart | of part 630 of this title to an employee who is not an
immediate supervisor, unless obtained in violation of § 630.912 of this title.

Example 1: Upon returning to wrk following a vacation at the beach, a claims
examiner withthe Department of Veterans Affairs may give his supervisor, and his
supervisor may accept, a bag of saltwater taffy purchased on the boardwalk for $8.

Example 2: An employee of the Federal Deposit Insurance Corporatibose bank
examination responsibilities require frequent travel may not bring her supervisor, and
her supervisor may not accept, geuir coffee mugs from each of the cities she visits in
the course of performing her duties, even though each of the mugs costs less than $5.
Gifts given on this basis are not occasional.

Example 3: The Secretary of Labor has invited the agency's Ge@enahsel to a dinner

party at his home. The General Counsel may bring a $15 bottle of wine to the dinner
party and the Secretary may accept this customary hagiit$som hissubordinate,

even though its cost is in excess of $10.

Example 4:For Christmas, a secretary may give his supervisor, and the supervisor may
accept, a poinsettia plant purchased for $10 or less. The secretary may also invite his
supervisor to a Christmas party in his home and the supervisor may attend.

(b) Special, infrequent occasiang\ gift appropriate to the occasiomy be given to an official
superior or accepted from a subordinate or other employee receiving less pay:

(1)

(2)

In recognition of infrequentlyccurring occasions of persorsignificancesuch as
marriage, illness, or the birth or adoption of a child; or

Upon occasions that terminate a subordinate-official superior relationship, such as
retirement, resignation, or transfer.

OGE
26 9/17/97



(c)

Example 1: The administrative assistant to the personnel director of the Tennessee Valley
Authority may send a $30 floral arrangement to the personnel director who is in the hospital
recovering from surgery. The personnel director may accept the gift

Example 2: A chemist employed by the Food and Drug Administration has been invited to the
wedding of the lab director who is his official superior. He may give the lab director and his
bride, and they may accept, a place setting irctheple's selected china pattern purchased for
$70.

Example 3: Upon the occasion of the supervisor's retirement from Federal service, an
employee othe Fish and Wildlife Service may give her supervisor a book of wildlife
photographs which she purchased for $19. The retiring supervisor may accept the book.

Voluntary contributions An employee may solicit voluntary contributions of nominal amounts
from fellow employees for an appropriate gift to an official superior and an employee may make
a voluntary contribution of a nominal amount to an appropriate gift to an official superior:

(1) On a special, infrequent occasion as described in paragraph (b) of this section; or

(2) Onan occasional basis, for items sucfoad and refreshments to be shared in the office
among several employees.

An employee may accept such gifts to whigdubordinate or other employee receiving less pay
than himself has contributed.

Example 1: To mark the occasion of his retirement, members of the immetkdtef the

Under Secretary of the Army would like to give him a party and providenithma gift
certificate. They may distribute an announcement of the party and include a nominal amount
for a retirement gift in the fee for the party.

Example 2: The General Counsel of the National Endownfenthe Arts may not collect
contributions for a Christmas gift for the Chairman. Christmas occurs annually and is not an
occasion of personal significance.

Example 3:Subordnates may not take up a collection for a gift to an official superior on the
occasion of the superior's swearing in or promotion to a higher grade position within the
supervisory chain of that organization. These are not events that mark the termination of the
subordinate-oftial superior relationship, nor are they events of personal significance within
the meaning of 8§ 2635.304(b). However, subotdmanay take up a collection and employees
may contribute $3 each to buy refreshments to be consumed by evetyenerimediate office

to mark either such occasion.
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Example 4:Subordinates may eadontribute a nominal amount to a fund to give a gift to an
official superior upon the occasion of that superior's transfer omarion to a position outside
the organization.

Example 5: An Assistant Secretary at the Department of the Interior is getting married. His
secretary has decided that a microwave oven would be agifickom his staff and has
informed each of the Assistant Secretary's subordinates that they should contribute $5 for the
gift. Her method of collection is improper. Although she may recommend a $5 contribution,
the recommendation must be coupled with a statement that the employee whose contribution
is solicited is free to contribute less or nothing at all.

OGE
28 9/17/97



SUBPART D - CONFLICTING FINANCIAL INTERESTS
§ 2635.401 Overview.

This subpart containsvo provisions relating tdinancial interests. One is disqualification
requirement and thether is aprohibition on acquiring or continuing to hold speciiiancial
interests. Aremployeemay acquire or holdany financialinterestnot prohibited by § 2635.403.
Notwithstanding that his acquisition or holding oparticular interest iproper, aremployee is
prohibited in accordanaeith § 2635.402 of this subpart from participating in an official capacity in

any particular matter in which, to his knowledge, he or any person whose interests are imputed to him
has a financial interest, if the particular matter will have a direcpeedictable effect on that interest.

See also part 2640 of this chapter, for additional guidance amplifying § 2635.402.

8§ 2635.402 Disqualifying financial interests.

(a) Statutory prohibition An employee is prohibited lyiminal statute, 18 U.S.C. 208(a), from
participating personally and substantially in an official capacity in any particular matter in which,
to his knowledge, he or any person whose interests are imputed to him under this statute has a
financial interest, if the particular matter wilve a direct and predictable effect on that interest.

Note: Standards applicable when seeking non-Federal employment are contained in subpart F
of this part and, if followed, will ensure that an employee does not violate 18 U.S.C. 208(a) or
this section when he is negotiating for or has an arrangement concerningfoplogment.

In all other cases where tlenployee's participatiowould violate 18U.S.C. 208(a), an
employee shall disqualify himself from participation in the matter in accordance with paragraph
(c) of this section or obtain a waiver or determine that an exemption applies, as described in
paragraph (d) of this section.

(b) Definitions For purposes of this section, the following definitions shall apply:
(1) Direct and predictable effect

(i) A particular matter will have a direct effect on a financial interest if there is a close
causal link betweemny decision omction to be taken in the matter and any
expected effect of the matter on the financial interest. An effect may be direct even
though it does not occummediately. Aparticular matter W not have a direct
effect on a financiahterest, however, if the chain of causation is attenuated or is
contingent upon the occurrence of events that speculative or that are
independent of, and unrelated to, the matter. A particular matter that has an effect
on a financial interest only as a consequence of its effects on the general economy
does not have a direct effect within the meaning of this subpart.
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(i) A particular matter will have a predictable effect if there is a real, as opposed to a
speculative possibility thahe matter W affectthe financialinterest. It is not
necessary, however, that the magnitude of the gain or loss be known, and the dollar
amount of the gain or loss is immaterial.

Note: If a particular matter involves a specific party or parties, generally the matter will at
most only have a direct and predictable effemtpurposes ofthis subpart, on &nancial

interest of the employee in or with a party, such as the employee's interest by virtue of owning
stock. There mayhowever, be some situationswhich, underthe above standards, a
particular matter will have direct and predictable effect on an employee's financial interests

in or with a nonparty. For example, if a party is a corporation, a particular matter may also
have a direct and predictable effect on an employee's financial interests through ownership of
stock in an affliate, parent, subsidiary of that party. Similarly, the disposition of a protest
against the award of a contract to a particular company may also have a direct and predictable
effect on an employee's financial interest in another company listed as a subcontractor in the
proposal of one of the competing offerors.

Example 1:An employee of the National Library of Medicine at the National Institutes of
Health has just been asked to serve on the technical evaluation panel to review proposals
for a new library computer search system. DEF Computer Corporation, a closely held
company inwhich heand his wifeown amajority of the stock, has submitted a proposal.
Because award of the systems contract to DEF or to any other offeror will have a direct and
predictable effect on both his and his wife's financial interests, the employee cannot
participate on the technical evaluation team unless his disqualification hasiaaed

Example 2: Upon assignment to the technical evaluation panel, the employee in the
precedingexample finds that DEF Computer Corporation has not submitted a proposal.
Rather, LMN Corp., with which DEF competes for private sector business, is one of the six
offerors. The employee is not disqualified from serving on the technical evaluation panel.
Any effect on the employee's financialnests as a result of the agency's decision to award

or not award the systems contract to LMN would be at most indirect and speculative.

(2) Imputed interests For purposes of 18 U.S.C. 208@)d thissubpart, thdinancial
interests of the following persons will serve to disqualify an employee to the same extent
as if they were the employee's own interests:

() The employee's spouse;
(i) The employee's minor child,;

(i) The employee's general partner;

(iv) An organization or entity whicthe employee serves as officelirector, trustee,
general partner or employee; and

OGE
30 9/17/97



(3)

(v) A person with whom themployee is negotiatingpr or has an arrangement
concerning prospective employment. (Employeegho are seeking other
employment should refer to and comply with the standards in subpart F of this part).

Example 1:An employee of the Department of Education serves without compensation
on the board of directors of Kinder World, Inc., a nonprofit corporation that engages
in good works.Even though her personal financial intereatfi not be affected, the
employee must disqualify hersetirh participating in the review of a grant application
submitted byKinder World. Award or denial of the granmtll affect the financial
interests of Kinder World and its financial interests are imputed to her as a member of
its board of directors.

Example 2: The spouse of an employee of the Food and Drug Administration has
obtained a position with a well established biomedical research company. The company
has developed an artificial limior which it is seeking FDA approval and the employee
would ordinarily be asked to participate in the FDA's review and approval process. The
spouse is a salaried employee of the company and haseieb @ivnership interest in the
company. Nor does she have an indirect ownership interest, as would be the case, for
example, if she were participating in a pension plan that held stock in the company. Her
position with the company is such that the grantingvitihholding of FDA approval will

not have a direct and predictable effect on her salary or on her continued employment
with the company. Since the FDA approvalgass will not affect his spouse's financial
interests, the employee is not disqualified under § 2635.402 from participating in that
process. Nevertheless, the financial interests of the spouse's employer may be
disqualifying under the impartiality principle, as implemented at § 2635.502.

Particular matter The term particular matter encompassayg matters thainvolve
deliberation, decision, or action that is focused upon the interests of specific persons, or
a discrete and identifiable class of persons. Such a matter is covered by this subpart even
if it does notinvolve formal parties andmay include governmentahction such as
legislation or policy-making that is narrowligcused on the interests of such a discrete

and identifiable class of persons. The term particular matter, however, does not extend
to the consideration or adoption of broad policy options that are directed to the interests
of a large and diverse group of persons. The particular matters covered by this subpart
include a judicial orother proceedingapplication, request for auiling or other
determination, contract, claim, controversy, charge, accusation or arrest.

Example 1:The Internal Revenue Service's amendment of its regulations to change the
manner in whictdepreciation is calculated is not a particular matter, nor is the Social
Security Administration’'s consideration of changes to its aggeakdures for disability
claimants.
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(4)

Example 2: Consideration by the Interstate Commerce Commission of regulations
establishing safety standards for trucks on intershaggaways involves a particular
matter.

Personal and substantialTo participate personally means to participate directly. It
includesthe direct and activeupervision othe participation of a subordinate in the
matter. To participate substantially means it employee's involvement is of
significance to the matter. Participatiomy besubstantial even though it is not
determinative of the outcome of a particular matter. However, it requires more than
official responsibility, knowledge, perfunctory involvement, iavolvement on an
administrative or peripheral issue. A finding of substantiality should be based not only on
the effort devoted to a matter, but also on the importance of the effort. While a series of
peripheral involvements may be insubstantial, the single act of approving or participating
in a criticalstepmay be substantialPersonal and substantial participatioay occur
when, forexample, an employee participatsoughdecision, approval, disapproval,
recommendation, investigation or the rendering of advice in a particular matter.

(c) Disqualification Unlesshe employee isauthorized to participate in the particular matter by
virtue of a waiver or exemption described in paragraph (d) of this section or because the interest
has been divested in acdance with paragraph (e) of this section, an employee shall disqualify
himself from participating in a particularatter inwhich, to hisknowledge, he or a person
whose interests are imputedhion has afinancialinterest, if the particular mattenlilnave a
direct and predictable effect on that interedRisqualification is accomplished by not
participating in the particular matter.

(1)

(2)

Notification An employeavho becomes aware of the needlisqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment
should take whatever steps aexressary to ensure thatdwes noparticipate in the
matter from which he is disqualifiedAppropriate oral or written notification of the
employee's disqualification may be made to coworkers by the employee or a supervisor
to ensure that the employee is not involved in a matter from which he is disqualified.

Documentation An employee need not file a written disqualification statement unless he
is required bypart 2634 othis chapter tdile written evidence o€ompliance with an

ethics agreement wittne Office of Government Ethics or is asked by an agency ethics
official or the persomresponsiblefor his assignment tdile a written disqualification
statement. However, an employee may elect to create a record of his actions by providing
written notice to a supervisor or other appropriate official.

Example 1:An Assistant Secretary of the Department of the Interior owns recreational
property that borders on langhich is being considerddr annexation to a national
park. Annexation would directly and predictably increase the value of her vacation
property and, thus, she is disqualified fromtfg@pating in any way in the Department's
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deliberations or decisions regarding the annexation. Because she is responsible for
determining which matters she wilbvik on, she may accomplish her disqualification
merely by ensuring that she does not participate in the matter. Because of the level of
her position, however, the Assistant Secretary might be wise to establish a record that
she has acted properly by providing a written disqualification statementadfieial
superior and by providingritten notification of the disqualification to subordinates to
ensure that they do not raise or discuss with her any issues related to the annexation.

(d) Waiver of or exemptions from disqualificationAn employeewho would otherwise be
disqualified by 18 U.S.C. 208(a) may be permittegdadicipate in a particular matter where the
otherwisedisqualifying financiainterest is the subject of a regulatory exemption or individual
waiver described in this paragraph, or results from ceftailien birthrights as described in
18 U.S.C. 208(b)(4).

(1)

(2)

3)

Regulatory exemptionsUnder 18 U.S.C. 208(b)(2), regulatory exemptions of general
applicability have been issued Ithe Office of Government Ethics, based on its
determination that particular interests are too remote or too inconsequential to affect the
integrity of theservices of employees to whotinoseexemptions apply. See the
regulations irsubpart B of part 2640 dhis chapterwhich supersedany preexisting
agency regulatory exemptions.

Individual waivers An individual waiver enabling the employee to participate in one or
more particular mattermay beissued under 18.S.C. 208(b)(1)f, in advance of the
employee's participation:

() The employee:

(A) Advises the Government official responsible for the employee's appointment
(or otherGovernmenbfficial to whomauthority to issue such a waiver for
the employee has been delegated) about the nature and circumstances of the
particular matter or matters; and

(B) Makes full dsclosure to suclofficial of the nature and extent of the
disqualifying financial interest; and

(i) Suchofficial determines, in writing, that themployee's financiahterest in the
particular matter or matters is not so substantial as to be deemed likely to affect the
integrity ofthe services whiclthe Government may expect from such employee.
See also subpart C of part 2640 of this chapter, for additional guidance.

Federal advisory committee member waivehs individual waiver may be issued under

18 U.S.C. 208(b)(3) to @pecial Government employee serviog, or under
consideration for appointmemnd, anadvisory committee withithe meaning of the
Federal Advisory Committee Act if the Government official responsible for the employee's
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appointment (or other Government official to whom authority to issue such a waiver for
the employee has been delegated):

() Reviewsthefinancialdisclosure report filed by the special Government employee
pursuant to the Ethics in Government Act of 1978; and

(i)  Certifies in writing that the need for the indivalis services outweighs the potential
for a conflict ofinterest created by the otherwdisqualifying financiainterest.
See also subpart C of part 2640 of this chapter, for additional guidance.

(4) Consultation and notification regardingiaivers When practicable, aaofficial is
required to consult formally or informally with the Office of Government Ethics prior to
granting a waiver referred to in paragraph (d)(2) or (3) of this section. A copy of each
such waiver is to be forwarded to the Director of the Office of Government Ethics.

Divestiture of adisqualifying financial interestUpon sale or other divestiture of the asset or
other interest that causes his disqualification from participation in a particular matter, 18 U.S.C.
208(a) and paragraph (c) of this section will no longer prohibit the employee's participation in
the matter.

(1) Voluntary divestiture An employeewho would otherwise bealisqualified from
participation in a particular matter may voluntarily sell or otherwise divest himself of the
interest that causes the disqualification.

(2) Directed divestiture An employee may be required to sell or otherwise divest himself of
the disqualifying financial interest if his continued holding of that interest is prohibited by
statute or byagency supplemental regulation issued in accordance 268%403(a),
or if the agency determines in accordance with § 2635.403(b) that a substantial conflict
exists between the financial interest and the employee's duties or accomplishment of the
agency's mission.

(3) Eligibility for special tax treatmentAn employee who is directed to divest an interest
may be eligible to defer the tax consequences of divestiture under subpart J of part 2634
of this chapter. An employee who divests before obtaining a certificate of divestiture will
not be eligible for this special tax treatment.

Official duties that give rise to potential conflicté/here an employee's official duties create

a substantial likelihood that the employee may be assigned to a particular matter from which he
is disqualified, theemployee should advises supervisor oother persomesponsibldor his
assignments of that potential so that conflicting assignments can be avoided, consistent with the
agency's needs.
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8 2635.403 Prohibited financial interests.

An employee shalhot acquire or holdnyfinancial interest that he is prohibited from acquiring or
holding bystatute, byagency regulation issued in accordance with paragraph (a) of this section or
by reason of an agency determination of substantial conflict under paragraph (b) of this section.

Note: There is no statute of Governmentwide applicability prohibiting employees from holding or
acquiring any financial interest. Statutory restrictions, if any, are contained in agency statutes which,
in some cases, may be implemented by agency regulations issued independent of this part.

(a) Agency regulation prohibiting certain financial interestdn agency may, by supplemental
agency regulation issuedter February 3, 1993, prohibit or restrict the acquisition or holding
of a financialinterest or a class @hancialinterests by agency employees, or any category of
agency employees, anlle spouses anechinor children ofthoseemployees, based on the
agency's determination that the acquisition or holding of such financial interests would cause a
reasonable person to question the impartiality and objectivity with which agency programs are
administered. Where the agency restricts or prohibits the holding of certain financial interests
by its employees' spouses or minor children, any such prohibition or restriction shall be based on
a determination that there is a direct and appropriate nexus between the prohibition or restriction
as applied to spouses and minor children and the efficiency of the service.

(b) Agency determination of substantial conflié&n agency may prohibit or restrict an individual
employee from acquiring or holdingfiaancialinterest or a class dhancialinterests based
upon the agency designee's determination that the holding of such interest or interests will:

(1) Require theemployee's disqualification frormatters so central ocritical to the
performance of his official duties that the employee's ability to perform the duties of his
position would be materially impaired; or

(2) Adverselyaffectthe efficient accomplishment dhe agency's missiobhecause another
employeecannot beeadily assigned tperformwork from which the employee would
be disqualified by reason of the financial interest.

Example 1: An Air Force employeavho ownsstock in a major aircraft engine
manufacturer is being considered for promotion to atfosthat involves responsibility

for development of mewfighter airplane. If the agency determined that engineering
and other decisions about the Air Force's requirementthifighter would directly and
predictably affect his financial interests, the employee could not, by virtue of 18 U.S.C.
208(a), perform these significant duties of the position while retaining his stock in the
company. The agency can requiredneployee to sell his stock as a condition of being
selected for the position rather thaflowing him to disqualify himself in particular
matters.
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(c) Definition of financial interest For purposes of this section:

(1)

(2)

Except as provided in paragraph (c)(2) of this section, the term financial interest is limited
to financialinterests that are owned by temployee or byhe employee'spouse or

minor children. However, the termn®t limited to onlythosefinancialinterests that

would be disqualifying under 18 U.S.C. 208(a) and § 2635.402. The term includes any
current or contingent ownership, equity, or security interest in real or personal property
or a business and may include an indebtedness or compensated employment relationship.
It thus includes, for example, interests in the nature of stocks, bonds, partnership interests,
fee and leasehold interests, mineral and other property rights, deeds of trust, and liens, and
extends tanyright to purchase or acquiegysuch interest, such as a stock option or
commodity future. It does not include a future interest created by someone other than the
employee, his spouse, or dependent child or any right as a beneficiary of an estate that has
not been settled.

Example 1:A regulatory agency has concluded that ownership by its employees of stock
in entities regulated by the ageneguld significantly diminish public confidence in the
agency's performance of its regulatory functions and thereby inteviéhe the
accomplishment of its mission. In its supplemental agency regulations, the agency may
prohibit its employees from acquiring or continuing to hold stock in regulated entities.

Example 2: A agency that insures bank deposits may, by supplemental agency
regulation, prohibit its employeaghoare bank examiners from obtaining loans from
banks theyexamine. Examination of a member bank could have no effect on an
employee's fixed obligation to repay a loan from that bank and, thus, would not affect
an employee's financial interests so as to require disqualification under § 2635.402.
Nevertleless, a loan from a member bank is a discrete financial interest within the
meaning of § 2635.403(c) that may, when appropriate, be prohibited by supplemental
agency regulation.

The term financial interest includes service, with or without compensation, as an officer,
director, trustee, general partner or employee of any person, including a nonprofit entity,
whose financial interests are imputed to the employee under § 2635.402(b)(2)(iii) or (iv).

Example 1: The Foundation for th€reservation of Wild Horses maintains herds of
horses that graze on public and privadedls. Because its costs are affected by Federal
policies regarding grazing permits, the Foundation routinely comments on all proposed
rules governing use of Federal grasslands issued by the Bureau of Land Management.
BLM may require an employee to resign his uncompensated position as Vice President
of the Foundation as a condition of his promotion to a policy-level position within the
Bureau rather than allowing him to rely on disqualification in particular cases.
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(d)

(€)

Reasonable period to divest or termina®henever an agency directs divestiture of a financial
interest under paragraph (a) or (b)tlwit sectionthe employee shall be givenraasonable
period of time, considering the nature of his particular duties and the nature and marketability
of the interest, within which to comply with the agency's direction. Except in cases of unusual
hardship, as determined the agency, a reasonable persbdlinot exceed 90 days from the

date divestiture is first directed. However, as longhasemployee continues to hold the
financial interest, he remains subject to any restrictions imposed by this subpart.

Eligibility for special tax treatmentAn employee required to sell or otherwise divest a financial
interest may be eligible to defer the tax consequences of divestiture under subpart J of part 2634
of this chapter.
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SUBPART E - IMPARTIALITY IN PERFORMING OFFICIAL DUTIES

§ 2635.501 Overview.

(a) This subpart contains two provisions intended to ensure that an employee takes appropriate steps
to avoid an appearance of lossrapartiality inthe performance diis official duties. Under
8§ 2635.502unless he receivawior authorization, aemployee shouldot participate in a
particular natter involving specificpartieswhich heknows islikely to affect the financial
interests of a member of Hi®usehold, or invhich heknows a person with whom he has a
covered relationship is or represents a party, if he determines that a reasonable person with
knowledge of the relevant facts would question his impatrtiality in the matter. An employee who
is concerned that other circumstances would raise a question regarding his impartiality should
use the process described in 8§ 2635.502 to determine whether he should or should not
participate in a particular matter.

(b) Under § 2635.503, an employee who te®ived an extraordinary severance or other payment
from a former employeprior to entering Government service is subjecthaabsence of a
waiver, to a two-year period of disqualification from participation in particular matters in which
that former employer is or represents a party.

Note: Questions regardingnpartiality necessarily arise when an employe#isial duties

impact upon the employee’s own financial interests or those of certain other persons, such as the
employee's spouse arinor child. An employee is prohibited byiminal statute, 18 U.S.C.
208(a), fom participatingoersonally and substantially in afficial capacity in anyarticular

matter in which, to his knowledge, he, his spouse, general partner or minor child has a financial
interest, if the particular mattenlivhave a direct and predictable effect on that interest. The
statutory prohibition also extends to an employee's participation in a particular matter in which,
to his knowledge, an organization in which the employee is serving as officer, director, trustee,
general partner or employee, or with whom he is negotiating or has an arrangement concerning
prospective employment hasfiaancial interest. Where themployee's participation in a
particular matter would affeeny one of thesdinancial interests, the standards set forth in
subparts D or F of thisartapply andonly astatutory waiver oexemption, as described in

88 2635402(d) and 2635.605(a),livenablethe employee to participate in thatatter. The
authorizationprocedures in 8 2635.502(d)ay not be used to authorize aamployee's
participation in any such matter. Where the employee complies with all terms of the waiver, the
granting of a statutory waiver will be deemed to constitute a determination that the interest of
the Government in the employee's participation outweighs the concern that a reasonable person
may question the integrity of agency programs and operations. Similarly, where the employee
meets all prerequisites for the application of one of the exemptions set forth in subpart B of part
2640 of thischapter, that also constitutes a determination that the interest of the Government
in the employee’s participation outweighs the concern that a reasonable person may question the
integrity of agency programs and operations.
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§ 2635.502 Personal and business relationships.

(a) Consideration of appearances by the employééere an employdenows that garticular
matter involving specific parties is likely to have a direct and predictable effect on the financial
interest of a member of hiwusehold, or knows that a person with whom he has a covered
relationship is or represents a party to such matter, and where the employee determines that the
circumstances would cause a reasonable person with knowledge of the relevant facts to question
his impartiality inthe matter, themployee shouldot participate in the mattemless he has
informedthe agency designee tiie appearangeroblem and received authorization from the
agency designee in accordance with paragraph (d) of this section.

(1) In considering whether a relationship would cause a reasonable person to question his
impartiality, an employeenay seek the assistance ik supervisor, an agency ethics
official or the agency designee.

(2) Anemployee who is concerned that circumstances other than those specifically described
in this section would raise a question regardirsgimpartialityshould use the process
described in this section to determine whether he should or shoybdrticipate in a
particular matter.

(b) Definitions For purposes of this section:
(1) Anemployee has@overed relationshipvith:

(i) A person, other than a prospectemployer described in 8635.603(c), with
whom theemployee has or seeks a businesmtractual or othefinancial
relationship that involves other than a routine consumer transaction;

Note: An employee who is seeking employment within the meaning of § 2635.603
shall comply with subpart F of this part rather than with this section.

(i) A person who is a member of the employee's household, or who is a relative with
whom the employee has a close personal relationship;

(i) A person for whom themployee'spouse, parent or dependehtld is, to the
employee's knowledge, serving or seeking to serve as an officer, director, trustee,
general partner, agent, attorney, consultant, contractor or employee;

(iv) Any person for whom theemployee hasyithin the last year, served afficer,
director, trusteegeneral partner, agengttorney, consultant, contractor or
employee; or

(v) An organization, other thanolitical party described in 28.S.C. 527(e), in
which the employee is an active participant. Participation is active if, for example,
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(2)
3)

it involves service as an official of the organization or in a capacity similar to that
of a committee or subcommittee chairperson or spokesperson, or participation in
directing the activities of the organization. In other cases, significant time devoted
to promotingspecific programs of the organizatiomcluding coordination of
fundraising efforts, is an indication of active participation. Payment of dues or the
donation or solicitation ofinancial support does not, iitself, constituteactive
participation.

Note: Nothing in this section shall be construed to suggest that an employee should not
participate in a matter because of his political, religious or moral views.

Direct and predictable effe¢tas the meaning set forth in § 2635.402(b)(1).

Particular matter involving specific partid®ms the meaning set forth in 8 2637.102(a)(7)
of this chapter.

Example 1:An employee of the General Services Administration has made an offer to
purchase a restaurant owned by a local develogére developer has submitted an
offer in response to a GSA solicitaticior lease of office space. Under the
circumstances, she would be correct in concluding that a reasonable person would be
likely to question her impartiality if sheewe to participate in evaluating that
developer's or its competitor's lease proposal.

Example 2:An employee of tHBepartment of Labor is providing technical assistance

in drafting occupational safety and health legislation twdt affect all employers of

five or more persons. His wife is employed as an administrative assistant by a large
corporation that will incur additional costs the proposed legislation is enacted.
Because the legislation is not a particular matter involving specific parties, the employee
may continue to work othe legislation and need not be concerned that his wife's
employment with an affected corporation would raise a question concerning his
impartiality.

Example 3:An employee of the Defense Logistics Agency who has responsibilities for
testing avionics being produced by an Air Force contractor has just learned that his
sister-in-law has accepted employment as an engineerthéticontractor's parent
corporation. Where the parent corporation is a conglomerate, the employee could
reasonablyconclude that, under the circumstances, a reasonable person would not be
likely to question his impartiality if he ese to continue to perform his test and
evaluation responsibilities.

Example 4: An engineer has just resigned from her position as vice president of an
electronics company in order to accept employment with Federal Aviation
Administration in a position involving procurement responsibilities. Although the
employee did not receive an extraordinary payment in connection with her resignation

OGE
40 9/17/97



(c)

(d)

and has severed all financial tiesth the firm, under the circumstances she would be
correct in concluding that her former service asdadficer of the companwould be
likely to cause a reasonable person to question heauitighity if she were to participate

in the administration of a DOT contract for which the firm is a first-tier subcontractor.

Example 5: An employee of the Internal Revenue Service is a member of a private
organization whose purpose is to restoréietorian-era railroad station and she chairs

its annual fundraising drive. Under the circumstances, the employee would be correct
in concluding that her active membership in the organization would be likely to cause
a reasonable person to question her impartiality if sleeevoparticipate in an IRS
determination regarding the tax-exempt status of the organization.

Determination by agency designeeWhere he has information concerning a potential
appearance problem arising from the financial interest of a member of the employee’'s household
in a particular matter involving specific parties, or from the role in such matter of a person with
whom the employee has a covered relationship, the agency designee may make an independent
determination as to whether a reasonable person with knowledge of the relevant facts would be
likely to question themployee's impatrtiality ithe matter.Ordinarily, the agency designee's
determination will be initiated by information provided by the employee pursuant to paragraph
(a) of this section. However, at any time, including after the employee has disqualified himself
from participation in a matter pursuant to paragraph (e) of this section, the agency designee may
make this determination dmsown initiative or when requested by the employee's supervisor

or any other person responsible for the employee's assignment.

(1) If the agency designee determines tthet employee's impartiality idikely to be
questioned, hehallthen determine, in accordance with paragr@)hof this section,
whether theemployee should bauthorized to participate in the mattewhere the
agency designee determines that the employee's participation should not be authorized,
the employee will belisqualified fromparticipation in the matter in accordance with
paragraph (e) of this section.

(2) If the agency designee determines tihatemployee's impartiality igot likely to be
guestioned, he magdvisethe employee, including an employ@ého has reached a
contrary conclusion under paragraph (a) of this section, that the employee's participation
in the matter would be proper.

Authorization by agency designe®here an employee's participation in a particulatten
involving specific parties would not violate 18 U.S.C. 208(a), but would raise a question in the
mind of a reasonable persabouthis impartiality,the agency designemay authorize the
employee to participate in the matter based on a determinatame in light ofall relevant
circumstances, that the interest of the Government in the employee's participation outweighs the
concern that a reasonable persoay question thantegrity of the agency's programs and
operations. Factors which may be taken into consideration include:
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(1) The nature of the relationship involved;

(2) The effect that resolution dhe matter wouldhaveupon thefinancialinterests of the
person involved in the relationship;

(3) The nature and importance of gmployee'sole in the matter, including the extent to
which the employee is called upon to exercise discretion in the matter;

(4) The sensitivity of the matter;
(5) The difficulty of reassigning the matter to another employee; and

(6) Adjustments that may be made in the employee's duties that would reduce or eliminate the
likelihood that a reasonable person would question the employee's impartiality.

Authorization by theagency designeshall bedocumented in writing at the agency designee's
discretion or whemequested by themployee. An employe&ho has been authorized to
participate in a particular matter involving specific parties may not thereafter disqualify himself
from participation in the matter on thasis of amppearance problemvolving the same
circumstances that have been considered by the agency designee.

Example 1: The Deputy Director of Personnar the Department of th€reasury and an
attorney with the Department's Office of General Counsel are general partners in a real estate
partnership. The Deputy Director advises his supervisor, the Director of Personnel, of the
relationship upon being assigned to a selection panel for a position for which his partner has
applied. If selected, the partner would receive a substantial increase in salary. The agency
designee cannot authorize tBeputy Director to participate on the panel under the authority

of this section since the Deputy Director is prohibited by criminal statute, 18 U.S.C. 208(a),
from participating in a particular matter affecting the financial interest of a person who is his
general partner. See § 2635.402.

Example 2: A newemployee of the Securities and Exchange Commission is assigned to an
investigation of insider trading by the brokerage house where she had recently been employed.
Because of the sensitivitytbe investigation, the agency designee may be unable to conclude
that the Government's interest in the employee's participation in the investigation outweighs
the concern that a reasonable person may question the integrity of the investigation, even
though the employdeas severed all financial ties with the company. Based on consideration
of all relevant circumstances, the agency designee might determine, however, that it is in the
interest of the Governmefdr the employee to pass on a routine filing by the particular
brokerage house.

Example 3: An Internal Revenue Service employee involved in a long and complex tax audit
is advised by her son that he has just accepted an entry-level management position with a
corporation whose taxes are the subject of the audit. Because the audit is essentially complete
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(€)

(f)

and because the employee is the only one with an intimate knowledge of the case, the agency
designee might determine, after considering all relevant circumstances, that it is in the
Government's interest for the employee to complete the ainiit) is subject to additional

levels of review.

Disqualification Unless the employee is authorized to participate in the matter under paragraph
(d) of this section, an employsball not participate in a particular matterolving specific

parties when he or the agency designee has concluded, in accordance with paragraph (a) or (c)
of this section, that the financial interest of a member of the employee’'s household, or the role
of a person with whom he has a covered relationship, is likely to raise a question in the mind of
a reasonable person about his impartiality. Disqualification is accomplished by not participating
in the matter.

(1) Notification An employee who becomes aware of the need to disqualify himself from
participation in a particular matter involving specific parties to which he has been assigned
should notify the person responsible for his assignment. An employee who is responsible
for his own assignment should take whatever steps are necessary to ensure that he does
not participate in the matténom which he is disqualifiedAppropriate oral or written
notification of the employee's disqualification may be made to coworkers by the employee
or a supervisor to ensure that the employee is not involved in a particular matter involving
specific parties from which he is disqualified.

(2) Documentation An employee need not file a written disqualification statement unless he
is required bypart 2634 othis chapter tdile written evidence o€ompliance with an
ethics agreement with th@ffice of Government Ethics or ispecificallyasked by an
agency ethicofficial or the persorresponsiblefor his assignment tdile a written
disqualification statement. However, amployeemayelect to create a record of his
actions by providing written notice to a supervisor or other appropriate official.

Relevant considerationsAn employee's reputation for honesty and integrity is not a relevant
consideration for purposes of any determination required by this section.

§ 2635.503 Extraordinary payments from former employers.

(@)

Disqualification requirement Except as provided in paragraph (c) of this section, an employee
shall be disqualified for two years from participating in any particular matter in which a former
employer is goarty or represents a party if he received an extraordpgment from that
person prior to entering Government service. The two-year period of disqualification begins to
run on the date that the extraordinary payment is received.

Example 1:Following his confirmation hearings and om®nth before his scheduled swearing
in, @ nominee to the position Agsistant Secretary of a department received an extraordinary
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(b)

(c)

payment from his employer. For one year and 11 months after his swearing in, the Assistant
Secretary may not participate in any particular matter to which his former employer is a party.

Example 2:An employee received an extraordinpayment from her former employer, a coal
mine operator, prior to entering on duty withe Department of the Interior. Fowo years
thereafter, she may not participate in a determination regarding her former employer's
obligation to reclaim a particular mining site, because her former employer is a party to the
matter. However, she may helpdmft reclamation legislation affecting all coal mining
operations because this legislation does not involve any parties.

Definitions For purposes of this section, the following definitions shall apply:

(1) Extraordinary paymenteans any item, including cash or an investment interest, with a
value in excess of $10,000, which is paid:

(i)  Onthe basis of a determination made after it became known to the former employer
that the individual was being considered for or had accepBeyarnment position;
and

(i)  Other than pursuant to the former employer's establishedeswsation, partnership,
or benefits program. A compensation, partnership, or bempe@itram vl be
deemed an established program if it is containdayiaws, acontract or other
written form, or if there is a history of similar payments made to others not entering
into Federal service.

Example 1: The vice president of a small corporation is nominated to be an
ambassador. In recognition of his service to the corporation, the board of directors
votes to pay him $50,000 upon his confirmation in addition to the regular severance
payment provided for by the corpordiglaws. The regular severance payment is not
an extraordinary payment. The gratuitous payment of $50,000 is an extraordinary
payment, since the corporation had not made similar payments to other departing
officers.

(2) Former employemncludes any person which the employee served as an officer, director,
trustee, general partner, agent, attorney, consultant, contractor or employee.

Waiver of disqualification The disqualification requirement of this section may be waived based
on a finding that the amount of tpayment wasiot sosubstantial as to cause a reasonable
person to question themployee's ability t@ctimpartially in a natter inwhich the former
employer is or represents a party. The waiver shall be in writing and may be given only by the
head of the agenayr, where therecipient ofthe payment ighe head of the agency, by the
President ohis designee. Waiver authorityay bedelegated by agency headsatyy person

who has been delegated authority to issdesidual waiversunder 18 U.S.C. 208(b) for the
employee who is the recipient of the extraordinary payment.
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SUBPART F - SEEKING OTHER EMPLOYMENT
§ 2635.601 Overview.

This subpart contains disqualification requirement that applies to employees when seeking
employment with persons who otherwise would be affected by the performance or nonperformance
of the employees' official duties. Specifically, it addresses the requirement of 18 U.S.C. 208(a) that
an employee disqualify himself from participation in any particular matter that will have a direct and
predictable effect otthe financial interests of a person "with whom he is negotiating or has any
arrangement concerningrospective employment.” Beyond thsgatutory requirement, it also
addresses thissues of lack of impartiality thaequire disqualification from particulamatters
affecting thefinancialinterests of a prospective employer whereaiployee's actions seeking
employment fall short of actual employment negotiations.

§ 2635.602 Applicability and related considerations.

To ensure that he doast violate 18U.S.C. 208(a) or thprinciples of ethical conduct contained

in 8 2635.101(b), an employee who is seeking employment or who has an arrangement concerning
prospective employmenshall comply with the applicable disqualification requirements of

88 2635.604 and 2635.606 if temployee's officiatiuties would affect the financial interests of a
prospective employer or of @erson with whom he has an arrangement concerning prospective
employment. Compliance with thisubpart also W ensure that themployeedoes notviolate

subpart D or E of this part.

Note: An employee who is seeking employment with a person whose financial interests are not
affected by the performance or nonperformance of his official duties has no obligation under this
subpart. An employee may, however, be subject to other statutes which impose requirements
on employment contacts or discussions, such as 41 U.S.C. 423(c), applicable to agency officials
involved in certain procurement matters.

(a) Related employment restrictions

(1) Outside employment while a Federal employ@@ employeavho iscontemplating
outside employment to hendertaken concurrently withs Federal employment must
abide by any limitations applicable to bistside activities under subparts G and H of this
part. He must also comply with any disqualification requirement that may be applicable
under subpart D or E of this part as a result of his outside employment activities.

(2) Post-employment restrictionsAn employeavho is contemplatingemployment to be
undertaken following the termination of his Federal employment should consult an agency
ethics official to obtain advice regarding any post-employment restrictions that may be
applicable. Regulationmplementingthe Governmentwide post-employmestdatute,

18 U.S.C. 207, areontained in parts 2637 and 2641ttuk chapter. Employees are
cautioned that theymay be subject to additionalstatutory prohibitions on
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(b)

post-employmentcceptance of compensation fraontractorssuch as 41 U.S.C.
423(d).

Interview trips and entertainmentWWhere a prospective employer who is a prohibited source
as defined in 8§ 2635.203(d) @ff to reimburse an employee's travel expenses, or provide other
reasonable amenities incident to employmdistussionsthe employeemay accept such
amenities in accordance with 8 2635.204(e)(3).

8§ 2635.603 Definitions.

For purposes of this subpart:

(@)

(b)

Employmenimeans any form of non-Federal employment or business relationship involving the
provision of personal services thye employee, whether to be undertaken at the same time as
or subsequent to Federal employment. It includes but is not limited to personal services as an
officer, director, employee, agent, attorney, consultant, contractor, general partner or trustee.

Example 1:An employee of the Bureau of Indian Affairs who has announced her intention to
retire is approached by tribal representatives concerning a possible consulting contract with
the tribe. The independent contractual relationship the tribe wishes to negotiate is employment
for purposes of this subpart.

Example 2: An employee of the Department of Health and Human Services is invited to a
meeting withofficials of a nonprofit corporation to discuss the possibility of his serving as a
member of the corporation's board of directors. Service, with or without compensation, as a
member of the board of directors constitutes employment for purposes of this subpart.

An employee is seeking employment once he has begun seeking employment within the meaning
of paragraph (b)(1) athis section and until he is no longer seeking employméhin the
meaning of paragraph (b)(2) of this section.

(1) An employee has begun seeking employment if he has directly or indirectly:

() Engaged in negotiations for employment with any person. For these purposes, as
for 18 U.S.C. 208(a), the term negotiationeans discussion or communication
with another person, @uch person's agent mtermediary, mutuallgonducted
with a view toward reaching an agreement regangogsible employment with that
person. The term is not limited to discussions of specific terms and conditions of
employment in a specific position;

() Made anunsolicited communication to argerson, or such person's agent or
intermediary, regarding possible employment with {hatson. However, the
employee has not begun seeking employment if that communication was:
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(2)

3)

(A) For the sole purpose of requesting a job application; or

(B) For the purpose fubmitting a resume atheremploymenproposal to a
person affected by the performance or nonperformance @anipéoyee's
dutiesonly aspart of an industry or other discrete class. The employee will
be considered to have begun seeking employropon receipt of any
response indicating an interest in employment discussions; or

(i) Made a response other thaejection to an unsolicited communication from any
person, or such person's agent or intermediary, regarding possible employment with
that person.

An employee is no longer seeking employment when:

(i) The employee or the prospective employer rejects the possibility of employment and
all discussions of possible employment have terminated; or

(i)  Two months have transpired aftele employee's dispatch of an unsolicited resume
or employment proposal, providede employee has received no indication of
interest in employment discussions from the prospective employer.

For purposes dhis definition, aresponse that defers discussiansl the foreseeable
future does not constitute rejection of an unsolicited employment overture, proposal, or
resume nor rejection of a prospective employment possibility.

Example 1:An employee of the Health Cdfenancing Administration is complimented

on her work by amfficial of a State Health Departmewho askser to call if she is

ever interested in leaving Federal service. The employee explains to the State official
that she is very happy with hgb at HCFA and is not interested in another job. She
thanks hinmfor his compliment regarding herork and adds that she'll remember his
interest if she ever decides to leave the Government. The employee has rejected the
unsolicited employment overture and has not begun seeking employment.

Example 2: The employee in the precediegample responds by stating that she cannot
discuss future employment while she is working on a project affecting the State's health
care fundingbut would like to discuss employment witle Statavhenthe project is
completed. Because the employee has naeétyred employment discussions until the
foreseeable future, she has begun seeking employment vétateeHealth Department.

Example 3:An employee of the Defense Contract Aidency is auditing the overhead
accounts of an Army contractor. While at thatcactor's headquarters, the head of the
contractor's accounting division tells the employee that his division is thinking about
hiring another accountant and asks whettiexr employee might be interested in leaving
DCAA. The DCAA employee says he is interested in knowing what kind of work would
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be involved. They discuss the duties of the position the accounting division would like
to fill and the DCAA employee's qualifications for the position. They ddisotiss
salary. The head of the division explains that he has not yet received authorization to
fill the particular position andwill get back to the employeehen heobtains the
necessary approval for additional staffing. The employee and the contractor's official
have engaged in negotiations regardpassible employment. The employee has begun
seeking employment with the Army contractor

Example 4: An employee of the Occupatio&fety and Health Administration helping

to draft safety standards applicable to the textile industry has mailed his resume to 25
textile manufacturers. He has not begun seeking employmiestny of the twenty-five.

If he receves a response from one of the resume recipients indicating an interest in
employment discussions, the employdehave begun seeking employment with the
respondent at that time.

Example 5: A special Government employee of the Federal Deposit Insurance
Corporation is serving on an advisory committee formed for the purpose of reviewing
rules applicable to all member bankShe mails an unsolicited letter to a member bank
offering her services as a contract consultant. She has not begun seeking employment
with the bank until she receives some response indicating an interest in discussing her
employment proposal. A letter merely acknowledging receipt of the proposal is not an
indication of interest in employment discussions.

Example 6: A geologist employed by the U.S. Geological Survey has been working as
a member of a team preparing the Government's case in an action brought by the
Government against six oil companies. The geologist sends her resume to an oll
company that is a named defendant in the action. The geologist has begun seeking
employment with that oil compaagd will be seeking employment for two months from

the date the resume was mailed. However, if she withd@mspplication or is notified

within the two-month period that her resume has been rejectedyiihve longer be
seeking employment with the oil company as of the date she makes such withdrawal or
receives such notification.

(c) Prospective employemeans anyerson with whom themployee is seeking employment.
Wherecontacts that constitutgeeking employmerdre made by or with an agent other
intermediary, the term prospective employer includes:

(1)

(2)

A person who uses that agent or other intermediary for the purpose of seeking to establish
an employment relationship withe employee ifthe agenidentifiesthe prospective
employer to the employee; and

A person contacted by tlenployee'sagent or otheintermediaryfor the purpose of
seeking to establish an employment relationshipefagentdentifiesthe prospective
employer to the employee.
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Example 1: An employee of the Federal Aviation Administration has overall
responsibility for airport safety inspections in a three-state area. She has retained an
employment search firm to help her find another job. The search firm has just reported
to the FAA employee that it has given lesume to and had promising discussions with
two airport authorities within her jurisdiction. Even though the employee has not
personally had employment discussiamish either, each airport authority is her
prospective employer. She began seeking employment with each upon learning its
identity and that it has been given her resume.

(d) Direct and predictable effeendparticular matterhavethe respectiveneaningset forth in
§ 2635.402(b)(1) and (3).

§ 2635.604 Disqualification while seeking employment.

(a) Obligation to disqualify Unless the employee's participation is authorized in accordance with
8§ 2635.605, the employee shall patrticipate in a particular matter that, to his knowledge, has
a direct and predictable effect tre financialinterests of a prospective employer with whom
he is seeking employment within the meaning of § 2635.603(b). Disqualification is accomplished
by not participating in the particular matter.

(b) Notification An employeewho becomes aware of the needdisqualify himself from
participation in a particular matter tohich he has been assigned should natfy person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from which
he is disqualified. Appropriate oral or written notification of the employee's disqualification may
be made to coworkers by tleenployee or a supervisor to ensure ti@employee is not
involved in a matter from which he is disqualified.

(c) Documentation An employee needot file a written disqualificationstatementunless he is
required by part 2634 dhis chapter tdile written evidence otompliance with an ethics
agreement with th®ffice of Government Ethics or ispecificallyasked by an agency ethics
official or the person responsible for his assignment to file a written disqualification statement.
However, aremployeemayelect to create a record of his actions by providing written notice
to a supervisor or other appropriate official.

Example 1:An employee of the Deparént of Veterans Affairs is participating in the audit of

a contract for laboratory support services. Before sendingdgame to a lalbwhich is a
subcontractor under the VA contract, the employee should dliggoianself from participation

in the audit. Since he canmwithdrawfrom participation in the contract audit without the
approval of his supervisor, he should disclose his intentions to his supervisor in order that
appropriate adjustments in his work assignments can be made.
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(d)

Example 2: An employee of the Food and Drug Administration is contacted in writing by a
pharmaceutical company concerning possible employment with the company. The employee
is involved in testing a drug for which the company is seeking FDA approval. Before making
a response that is not a rejection, the employee should disqualify himself from further
participation in the testing. Where he has authority to ask his colleague to assume his testing
responsibilities, he may accomplish his disqualification by transferring tivk t@ that
coworker. However, to ensure that his colleague and others with whom he had been working
on the recommendations do not seek his advice regarding testing or otherwise involve him in
the matter, it may be necessary for him to advise those individuals of his disqualification.

Example 3: The General Counsel of a regulatory agency wishes to engage in discussions
regarding possible employment as corporate counsel of a regulated entity. Matters directly
affecting the financial interests of the regulaggdity are pending within the Office of General
Counselput the General Counselill not be called upon to act in any such matter because
signature aithority for that particular class of matters has been delegated to an Assistant
General Counsel. Because the General Counsel is responsible for assigning work within the
Office of General Counsel, he can in fact accomplish his disqualification by simply avoiding
any involvement in matters affecting the regulated entity. However, because it is likely to be
assumed by others that the General Counsel is involved in all matters within the cognizance of
the Office of General Counsel, he would be wise to filateewrdisqualification statement with

the Commissioners of the regulatory agency and provide his subordwvétesvritten
notification of his disqualification, or he may be specifically asked by an agency ethics official
or the Commissioners to file a written disqualification statement

Example 4: A scientist is employed by the National Science Foundation as a special
Government employee to serve on a panelrdaaews grant applications ttund research
relating to deterioration of the ozone layer. She is discussing possible employment as a
member of the faculty of a university that several years earlier received an NSF grant to study
the effect of fluorocarbons, but has no grant application pending. As long as the university
does not submit a new application for the panel's review, the employee would not have to take
any action to effect disqualification.

Agency determination of substantial confli®¥here the agency determines that the employee's
action in seeking employment with a particyt@rson Wi requirehis disqualification from
matters so central or critical to the performance of his official duties that the employee's ability
to perform the duties dfis position would be mterially impairedthe agencymayallow the
employee to takannual leave or leawsithout pay while seeking employment, oray take

other appropriate administrative action.

§ 2635.605 Waiver or authorization permitting participation while seeking employment.

(@)

Waiver Where, as defined in 8§ 2635.603(b)(1)(i), an employee is engaged in discussions that
constituteemployment negotiationfor purposes of 18 U.S.C. 208(a), temployee may

OGE
50 9/17/97



participate in a particular matter that has a direct and predictable effect on the financial interests
of a prospective employenly afterreceiving awritten waiver issued undéne authority of

18 U.S.C. 208(b)(1) or (b)(3). Thesmiversare described in 8635.402(d). See also
subpart C of part 2640 this chapter. For certain employees, a regulatory exemption under
the authority of 18 U.S.C. 208(b)(2) may also apply (sepasti B of part 2640 of this chapter).

Example 1: An employee of the Department of Agriculture has had telephone
conversations with an orange grower regardinggiiole employment. They have discussed the
employee's qualificains for a particular position with the grower, but have not yet discussed
salary or other specific terms of employment. The employee is negotiating for employment
within the meaning of 18 U.S.C. 208(a) and 8§ 2635.603(b)(1)(i). In the absence of a written
waiver issued under 18 U.S.Z08(b)(1), she may not take official action on a complaint filed

by a competitor alleging that the grower has shippeohges in violation of applicable quotas.

(b) Authorization by agency designe&Vhere an employee is seeking employment within the
meaning of § 2635.603(b)(1)(ii) dii), a reasonabl@erson would békely to question his
impartiality if he were to participate in a particular matter that has a direct and predictable effect
on thefinancialinterests ofinysuch prospective employer. The employey participate in
such matters only where the agency designee has authorized his participation in accordance with
the standards set forth in 8 2635.502(d).

Example 1: Within the past month, an employee of the Education Department mailed her
resume to a university. She is thus seeking employment with the university within the meaning
of 8§ 2635.603(b)(1)(ii) even though she has received no reply. In the absence of specific
authorization by the agency designee in accordanth 8§ 2635.502(d), she may not
participate in an assignment to review a grant application submitted by the university.

§ 2635.606 Disqualitation based on an arrangement concerning prospective employment or
otherwise after negotiations.

(a) Employment or arrangement concerning employmémntemployee shall be disqualified from
taking official action in a particular matter that has a direct and predictable effect on the financial
interests of the person by whom he is employed or with whom he has an arrangement concerning
future employment, unlessuthorized to participate in the matter by a written was&red
under the authority of 18 U.S.C. 208 (b)(1) or (b)(3), or by a regulatory exemption under the
authority of 18 U.S.C. 208(b)(2). Theseaivers and exemptiongare described in
8 2635.402(d). See also subparts B and C of part 2640 of this chapter.

Example 1: A military officer has accepted a jolath a defense contractor to begin in six
months, after his retirement from military service. During the period that he remains with the
Government, the officer may not participate in the administration of a comiitictthat
particular defense contractor unless he has received a wiitéever underthe authority of

18 U.S.C. 208(b)(2).
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(b)

Example 2: An accountant has just been offered ayeth the Comptroller of the Currency
which involves a two-year limited appointment. Her private employer, a large corporation,
believes thgob will enhance her skills and has agreed to give her a two-year unpaid leave of
absence at the end of which she has agreed to return to work for the corporation. During the
two-year period she is to be a COC employke, accountanwill have an arrangement
concerning future employment with the corporation that will require her disqualification from
participation in any particular matter that will have a diresohd predictable effect on the
corporation's financial interests.

Offer rejected or not madeThe agency designee for the purpose of § 2635.502(c) may, in an
appropriate case, determine that an employee not covered by the preceding paragraph who has
sought but is no longeseeking employment neverthelestsll besubject to a period of
disqualification upon the conclusion of employment negotiations. Any such determination shall

be based on a consideration of all the relevant factors, including those listed in § 2635.502(d),
and a determination that the concern that a reasonable person may question the integrity of the
agency's decision makingrocess outweighs the Government's interest inethployee's
participation in the particular matter.

Example 1: An employee of the Securities and Exchange Commisssmelieved of
responsibility for an investigation of a broker-dealdnile seeking employment with the law

firm representing the broker-dealer in that matter. The firm did not offer her the partnership
position she sought. VEn though she is no longer seeking employment with the firm, she may
continue to be disqualified from participating in the investigation based on a determination by
the agency designee that the concern that a reasonable person might question whether, in view
of the history of the employment negotiations, she could act impartially in the matter outweighs
the Government's interest in her participation.
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SUBPART G - MISUSE OF POSITION

§ 2635.701 Overview.

This subpart containgrovisions relating tdahe proper use adfficial time and authority, and of
information and resources to which an employee has accessbeaif his Federal employment. This
subpart sets forth standards relating to:

(a) Use of public office for private gain;
(b) Use of nonpublic information;
(c) Use of Government property; and

(d) Use of official time.

§ 2635.702 Use of public office for private gain.

An employee shalhot usehis public officefor his own privategain, forthe endorsement of any
product, service or enterprise, or for the private gain of friends, relatives, or persons with whom the
employee is affiliated in aongovernmental capacity, including nonprofit organizations of which the
employee is an officer or member, and persons with whom the employee has or seeks employment
or business relations. The specific prohibitions set forth in paragraphs (a) through (d) of this section
apply this general standatolit are nointended to be exclusive or limit the application of this

section.

(a) Inducement or coercion of benefitsAn employee shalhot use or permit the use of his
Government position or title or any authority associated with his public office in a manner that
is intended to coerce or induce another person, including a subordinate, to provide any benefit,
financial or otherwise, to himself or to friends, relatives, or persons with whom the employee is
affiliated in a nongovernmental capacity.

Example 1: Offering to pursue a relative's consumer complaint over a household appliance,
an employee of the Securities and Exchange Commission called the general counsel of the
manufacturer and, in the course of discussing the problem, stated that he worked at the SEC
and was responsible for reviewing the company's filings. The employee violated thei@nohib
against use gbublic office for private gain by invoking his official authority in an attempt to
influence action to benefit his relative.

Example 2: An employee of the Department of Commerce was asked by a friend to determine
why his firm's export license had ryat been granted by another office within the Department
of Commerce. At a department-level staff meetirgemployee raised as a matter for official

OGE
53 9/17/97



(b)

(c)

inquiry the delay in apmval of the particular license and asked that the particular license be
expedited. The official used her public office in an attempt to benefit her friend and, in acting
as her friend's agent for the purpose of pursuing the export liceitis¢he Department of
Commerce, may also have violated 18 U.S.C. 205.

Appearance of governmental sanctidaxcept as otherwise provided in this part, an employee
shallnot use or permit the use bis Government position or title or any authority associated
with his public office in a manner that could reasonably be construed to imply that his agency or
the Government sanctions or endorbespersonal activities othose of another. When
teaching, speaking, or writing inp@rsonal capacity, he may refer to his official title or position
only as permitted by § 2635.807(b). He may sign a letter of recommendation using his official
title only in response to a request foramployment recommendation character reference
basedupon personal knowledge of tability or character of amdividual with whom he has

dealt in the course of Federamployment or whom he is recommendiftg Federal
employment.

Example 1: An employee of the Department of the Treasury isasked to provide a letter

of recommendation for a former subordinate on his staff may provide¢benmendation
using official stationery and may sign tle¢ter using his official title. If, however, the request

is for the recommendation of a persofieé@nd with whom he has not dealt in the Government,
the employeewuld not use official stationery or sign the letter of recommendation using his
official title, unless the recommendation is for Federal employmenriting the letter of
recommendation for his personakind, it may be appropriate for the employee to refer to his
official position in the body of the letter.

EndorsementsAn employee shall not use or permit the use of his Government position or title
or any authority associated with his public office to endorse any product, service or enterprise
except:

(1) Infurtherance of statutory authority to promote products, services or enterprises; or

(2) As aresult of documentation of compliance with agency requirements or standards or as
the result of recognition for achievement given under an agency program of recognition
for accomplishment in support of the agency's mission.

Example 1:A Commissioner of the Consumer Product Safety Commission may not appear in
a television commercial in which she endorses an electrical appliance produced by her former
employer, stating that it has been found by the CPSC to be safe for residential use.

Example 2: A Foreign Commercial Service officer from the Department of Commerce is asked
by a United States telecommunications company to meet with representatives of the
Government of Spaimvhich is inthe process of procuring telecommunications services and
equipment. The company is bidding against five European companitgeeastdtutory mission

of the Department of Commerce includes assisting the export activities of U.S. companies. As
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(d)

(€)

part of his official duties, the Foreign Commercial Service officer may méetSpanish
officials and explain the advantages of procurement from the United States company.

Example 3:The Administrator of the Environmental Protection Agency may sign a letter to an
oil company indicang that its refining operations are in compliance with Federal air quality
standards even though he knows that the company has routinely displayed letters of this type
in television commercials portraying it as a "trustee of the environment for future generations."

Example 4: An Assistant Attorney General may not use his official title or refer to his
Government position in a book jacket endorsement of a novel about organized crime written
by an author whoseark headmires. Nor may he do so in a book review published in a
newspaper.

Performance of official duties affecting a private interebb ensure that the performance of

his official duties does not give rise to an appearance of use of public office for private gain or
of giving preferentiatreatment, an employee whose duties would affect the financial interests
of a friend, relative operson with whom he igffiliated in a nongovernmental capacstyall
comply with any applicable requirements of § 2635.502.

Use of terms of address and rankBlothing in this section prohibits an employelo is
ordinarily addressed using a general term of address, such as "The Honorable," or a rank, such
as a military oambassadorial rank, from using that term of address or rank in connection with

a personal activity.

§ 2635.703 Use of nonpublic information.

(@)

(b)

Prohibition. An employee shalhot engage in afinancial transaction usingonpublic
information, norallow the improper use afonpublic information to furthehnis own private
interest or that of another, whether througgvice or recommendation, or by knowing
unauthorized disclosure.

Definition of nonpublic information For purposes dhis sectionnonpublic informations
information thatthe employee gains byeason of Feder@mployment and that Henows or
reasonably should know ha®t been made available tine general public. It includes
information that he knows or reasonably should know:

() Is routinely exempt from disclosure undetUS5.C. 552 or otherwise protected from
disclosure by statute, Executive order or regulation;

(2) Is designated as confidential by an agency; or

(3) Has not actually been disseminated to the general public and is not authorized to be made
available to the public on request.
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Example 1:A Navy employee learns in the course of her duties that a small corporation will
be awarded a Navy contract for electrical test equipment. She may not take any action to
purchase stock in the corporation or its suppliers and she may not advise friends or relatives
to do so until after public announcement of éiweard. Such actions could violate Federal
securities statutes as well as this section.

Example 2:A General Services Administration employee involved in evaluating proposals for
a construction contract cannot disclose the terms ohgpating proposal to a friend employed

by a company bidding on the work. Prior to award of the cotjttad or proposal information

is nonpublic information specifically protected by 41 U.S.C. 423.

Example 3: An employee is a member of a source selection team assigned to review the
proposals submitted by el companies in response to an Army solicitation for spare parts.
As a member of the evaluation team, the employee has access to proprietary information
regarding the production methods of Alpha Corporation, one of the competitors. He may not
use that information to assist Beta Company in drafting a proposaltgpete for a Navy spare

parts contract. The Federal Acquisition Regulation in 48 CFR parts 3, 14 and 15 restricts the
release of information related to procurements and other contractor information that must be
protected under 18 U.S.C. 1905 and 41 U.S.C. 423.

Example 4: An employee of the Nuclear Regulatory Commission inadvertently includes a
document that is exempt from disclosure with a group of documents released in response to a
Freedom of Information Act request. Regardless of whether the document is used improperly,
the employee's disclosure does not violate this section becauwsss itot a knowing
unauthorized disclosure made for the purpose of furthering a private interest.

Example 5:An employee of the Army Corps of Engineers is actively involved in the activities
of an organization whose goals relate to protection oethgronment. The employee may not,
other than apermitted by agency procedures, give the organization or a newspaper reporter
nonpublic information about long-range plans to build a particular dam.

§ 2635.704 Use of Government property.

(a) Standard An employee has a duty to protect and conserve Government property and shall not
use such property, or allow its use, for other than authorized purposes.

(b) Definitions For purposes of this section:

(1) Government propertyncludes any form ofeal or personal property which the
Government has an ownership, leasehold, or other property interest as well as any right
or otherintangibleinterest that is purchased with Government fumaduding the
services of contractor personnel. The term includes office supplies, telephone and other
telecommunications equipment and servites, Governmeninails, automated data
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processing capabilities, printing angproductionfacilities, Governmentecords, and
Government vehicles.

(2) Authorized purposeare those purposes for which Government property is made available
to members othe public or those purposes authorized in accordawdé law or
regulation.

Example 1:Under regulations of the General Services Administration at 41 CFR 101-35.201,
an employee may make a personal long distance call charged to her personal calling card.

Example 2: An employee of the Commodity Futures Trading Commisgsimse &ice
computer gives him access to a commercial service providing information for investors may not
use that service for personal investment research.

Example 3:In accordance with Office of Personnel Management reguigtat part 251 of this

title, anattorney employed by the Department of Justice may be permitted to usédeer o
word processor and agency photocopy equipment to prepare a paper to be presented at a
conference sponsored by a professional association of which she is a member.

§ 2635.705 Use of official time.

(a) Use of an employee's own tinmdnless authorized in accordance with law or regulations to use
such time for other purposes, an employee shall use official time in an honest effort to perform
official duties. Anemployeenot under aleave system, including a Presidenaplpointee
exempted under 5 U.S.C. 6301(2), has an obligation enex@n honest effort and a reasonable
proportion of his time in the performance of official duties.

Example 1:An employee of the Social SecuAyministration may use official time to engage

in certain representational activities on behalf of the eygé union of which she is a member.
Under 5 U.S.C. 7131, this is a proper use of her official time even though it does not involve
performance of her assigned duties as a disability claims examiner.

Example 2: A pharmacist employed by the Department of Veterans Affairs has been granted
excused absence to participate as a speaker in a conference on drug abuse sponsored by the
professional association to which he belongs. cMlfh excused absence granted by an agency

in accordancewith guidance in chapte830 of the Federal Personnel Manual allows an
employee to be absent from his official dutthiout charge to his annual leave account, such
absence is not on official time.

(b) Use of a subordinate's time An employee shafiot encouragealirect, coerce, or request a
subordinate to use official time to perform activities other than those required in the performance
of official duties or authorized in accordance with law or regulation.
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Example 1:An employee dhe Department of Housing and Urban Development may not ask
his secretary to type his personal correspondence during duty hours. Further, directing or
coercing a subordinate to perform such activities during nonldoitys constitutes an improper

use of public office for private gain in violation of § 2635.702(a). Where the arrangement is
entirely voluntary and appropriate compensation is paid, the secretary may type the
correspondence at home bar own time. Where the compensation is not adequate, however,
the arrangement would involvegit to the superior in violation of the standards in subpart C

of this part.
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SUBPART H - OUTSIDE ACTIVITIES

§ 2635.801 Overview.

(@)

(b)

(c)

(d)

This subpart contains provisions relating to outside employment, outside activities and personal
financial obligations of employees that are in addition to the principles and standards set forth
in other subparts of this part. Several of these provisions apply to uncompensated as well as to
compensated outside activities.

An employeenvho wishes to engage ioutsideemployment omther outsideactivities must
comply with all relevant provisions of this subpart, including, when applicable:

(1) The prohibition on outside employment or any other outside activity that conflicts with
the employee's official duties;

(2)  Any agency-specific requirement for prior approval of outside employment or activities;

(3) The limitations oneceipt of outside earned incomed®gyrtain Presidential appointees and
other noncareer employees;

(4) The limitations on paid and unpaid service as an expert witness;

(5) The limitations on participation in professional organizations;

(6) The limitations on paid and unpaid teaching, speaking, and writing; and
(7)  The limitations on fundraising activities.

Outside employment another outsideactivities of an employee must alsomply with
applicable provisionset forth in other subparts diis part and in supplemental agency
regulations. These includée principle that an employee shahdeavor to avoid actions
creating an appearance of violating any of the ethical standards in this part and the prohibition
against use of official position for an employee's private gain or for the private gain of any person
with whom he has employment or business relations ootherwise affiliated in a
nongovernmental capacity.

In addition to the provisions of this and other subparts of this part, an employee who wishes to
engage in outside employment or other outside activities must comply with applicable statutes
and regulations. Relevant provisions of law, many of which are listed in subpart | of this part,
may include:

(1) 18 U.S.C. 201(b)hich prohibits a publiofficial from seeking, accepting or agreeing
to receive olcceptanything of value in return for being influenced in the performance
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

of an official act or for being induced to take or omit to take any action in violation of his
official duty;

18 U.S.C. 201(c), which prohibits a puldticial, otherwise than as provided by law for
the proper discharge of official duty, from seeking, accepting, or agreeing to receive or
accept anything of value for or because of any official act;

18 U.S.C. 203(a), which prohibits an employee from seeking, accepting, or agreeing to
receive or accept compgation for any representational services, rendered personally or
by another, in relation to any particular matter in which the United States is a party or has
a direct and substantial interest, before any department, agency, or other specified entity.
This statutecontains several exceptions,wasll asstandards fospecial Government
employees that limit the scope of the restriction;

18 U.S.C. 205which prohibits an employeghether omot for compensation, from

acting as agent or attorney for anyone in a claim against the United States or from acting
as agent or attorney for anyone, before any department, agency, or other specified entity,
in any particular matter in which the United States is a party or has a direct and substantial
interest. Italso prohibits receipt ainy gratuity, oranyshare of or interest in@daim

against the United States, in consideration for assisting in the prosecution of such claim.
This statutecontains several exceptions,\vasll asstandards fospecial Government
employees that limit the scope of the restrictions;

18 U.S.C. 209, which prohibits an eny#e, other than a special Government employee,
from receiving any salary or amgntribution to or supplementation of salary from any
source other than the Unit&tates acompensation for services asGavernment
employee. The statute contains several exceptions that limit its applicability;

The Emoluments Clause of the United States Constitution, article |, section 9, clause 8,
which prohibits anyone holding an office of profit or trust under the United States from
accepting any gift, office, title @molument, including salary or compensation, from any
foreign government except as authorized by Congress. In additidd,S18. 219
generallyprohibits any public officialfrom being or acting as amgent of aforeign
principal, including a foreign government, corporation or person, if the employee would
be required to register as a foreign agent under 22 U.S.C. 611 et seq.;

The Hatch Act Refordmendments, J.S.C. 7321 through 732@hich govern the
political activities of executive branch employees; and

The limitations oroutsideemployment, 3J.S.C. App. (Ethics iisovernment Act of
1978), which prohibit acovered noncareegmployee'seceipt of compensation for
specified activities and provide that he shall not allow his name to be used by any firm or
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other entity whichprovides professional servic@ssolving a fiduciary relationship.
Implementing regulations are contained in 88 2636tB0&ugh 2636.307 of this chapter.

§ 2635.802 Conflicting outside employment and activities.

An employee shall not engage in outside employment or any other outside activity that conflicts with
his official duties. An activity conflicts with an employee's official duties:

(a) Ifitis prohibited by statute or by an agency supplemental regulation; or

(b) If, under the standards set forth in 88 2635.402 and 2635.502, it would require the employee's
disqualification from matters so central or critical to the performance of his official duties that
the employee's ability to perform the duties of his position would be materially impaired.

Employees are cautioned that even though an outside activity may not be prohibited under this
section, it may violate other principles or standards set forth in this part or require the employee
to disqualify himselfrom participation in certain particular matters under either subpart D or
subpart E of this part.

Example 1:An employee of the Environmental Protectigiecy has just been promoted. His
principal duty in his new position is to write regulations relating to the disposal of hazardous
waste. The employee may not continue to serve as president of a nonprofit environmental
organization that routinely submits comments on such regulations. His service as an officer
would require his disqudication from duties critical to the performance of his official duties

on a basis so frequent as to materially impair his ability to perform the duties of his position.

Example 2:An employee of the Occupational Safety and Health Administration who was and
is expected again to bestrumental in formulating new OSHA safety standards applicable to
manufcturers that use chemical solvents has been offered a consulting contract to provide
advice to an affected company in restructuring its rfesturing operations to comply with the
OSHA standards. The employee should not emtiethe consulting arrangement even though

he is not currently working o®@SHA standards affecting this industry and his consulting
contract can be expected to be completed before he agaks onsuch standards. Even
though the consulting arrangement woulst be a conflicting activity within the meaning of

§ 2635.802, it wuld create an appearance that the employee had used his official position to
obtain the compensated outside business opportunity and it would create the further
appearance of using his public office for the private gain of the manufacturer

§ 2635.803 Prior approval for outside employment and activities.

When required by agency supplemental regulation issued after February 3, 1993, an employee shall
obtain prior approval before engaging in outside employment or activities. Where it is determined
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to be necessary or desirable for the purpose of administering its ethics program, an agency shall, by
supplemental regulation, require employeearyrcategory of employees to obtain prior approval
before engaging in specific types of outside activities, including outside employment.

§ 2635.804 Outside earned income limitations applicable to certainédidential appointees and
other noncareer employees.

(a) Presidential appointees to full-time noncareer positioAsPresidential appointee to a full-time
noncareer position shall not receive any outside earned income for outside employment, or for
any other outside activity, performed during that Presidential appointment. This limitation does
not apply to anyutside earnethcome receivedor outsideemployment, offor any other
outside activity, carried out in satisfaction of the employee's obligation under a contract entered
into prior to April 12, 1989.

(b) Covered noncareer employeeSovered noncareer employees, as defined in 8 2636.303(a) of
this chaptermay not, in anyalendar year, receive outside earmsmme attributable to that
calendar year which exceeds fiércent of theannualrate ofbasic payfor level Il of the
Executive Schedule underlhS.C. 5313, as ieffect on January 1 of such calendar year.
Employees should consult the regulations implementing this limitation, which are contained in
88 2636.301 through 2636.304 of this chapter.

Note: In addition to the 15 percehiitation onoutside earned income, covered noncareer
employeesare prohibitedrom receiving anycompensation for: practicing a professwiich
involves a fiduciary relationship; affiliatingith or being employed by frm or other entity

which provides professional services involving a fiduciary relationship; serving as an officer or
member of the board of any association, corporation or other entity; or teaching without prior
approval. Implementingegulations are contained in 88 2636.305 through 2636.307 of this
chapter.

(c) Definitions For purposes of this section:

(1) Outside earned incontes the meaning set forth in 8 2636.303(b) of this chapter, except
that 8 2636.303(b)(8) shall not apply.

(2) Presidential appointee to a full-time noncareer positmeans any employeeho is
appointed by the President tdudl-time position described in §.S.C. 5312 through
5317 or to a positiothat, by statute or as a matter of practicéllésl by Presidential
appointment, other than:

(i) A position filed under the authority of 3 U.S.C. 105 or 3 U.S.C. 107(a) for which
the rate of basic pay is less than that for GS-9, step 1 of the General Schedule;
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(i) A position, within a White Hase operating unit, that is designated as not normally
subject to change as a result of a Presidential transition;

(i) A position within the uniformed services; or

(iv) A position in which a member of the &agn service is serving that does not require
advice and consent of the Senate.

Example 1: A career Department of Justice employwho is detailed to a
policy-making position in the White House Office that is ordinarily filled by a
noncareer employee is not a Presiderdiapointee to a full-time noncareer position.

Example 2: A Department of Energy employee appointed under § 213.3301 of this
title to a Schedule C position is appointed by the agency and, thus, is not a
Presidential appointee to a full-time noncareer position.

§ 2635.805 Service as an expert witness.

(a) Restriction An employee shall not serve, other than on behalf of the United States, as an expert
witness, with or without compensation, in any proceeding befooeid or agency of the United
States in whichhe UnitedStates is a party dras a direct and substantial interesless the
employee's participation is authorized by the agency under paragraph (c) of this section. Except
as provided in paragraph (b) of this section, this restriction shall apply to a special Government
employee only if he hggarticipated as an employee or special Government employee in the
particular proceeding or in the particular matter that is the subject of the proceeding.

(b)

Additional restriction applicable to certain special Government employees

(1)

(2)

In addition to the restrictiodescribed in paragrapfa) of this section, a special
Government employee described in paragraph (b)(2) of this section shall not serve, other
than on behalf of the United States, as an expert witness, with or without compensation,
in any proceeding before a court or agency of the United States in which his employing
agency is aparty or has a direct and substantial intereslessthe employee's
participation is authorized by the agency under paragraph (c) of this section.

The restriction in paragraggb)(1) ofthis sectiorshall apply to a special Government
employee who:

(i) Is appointed by the President;

(i)  Serves on a commission established by statute; or
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(i) Has <erved or is expected to serve for more thandé®s in a period of 365
consecutive days.

(c) Authorization to serve as an expert witneggovided that themployee's testimonyilvnot
violate any otthe principles orstandards set forth in this part, authorization to provide expert
witness service otherwise prohibited by paragraphs (a) and (b) of this section may be given by
the designated agency ethics official of the agency in which the employee serves when:

(1) After consultation with the agency representing the Government in the proceeding or, if
the Government isot a partywith the Department of Justice and the agency with the
most direct and substantial interesthe matter, the designatadency ethicsfficial
determines thathe employee's service as ampert witness is in the interest of the
Government; or

(2) The designated agency ethics official determines that the subject matter of the testimony
does not relate to the employee's official duties within the meaning of § 2635.807(a)(2)(i).

(d) Nothing in this section prohibits an employee from serving as a fact witness when subpoenaed
by an appropriate authority.

§ 2635.806 Participation in professional associations. [Reserved]

§ 2635.807 Teaching, speaking and writing.

(a) Compensation for teaching, speakingnaiting. Except as permitted by paragraph (a)(3) of
this section, an employe@cluding a specialGovernment employeeshall not receive
compensation from any source other than the Government for teaching, speaking or writing that
relates to the employee's official duties.

(1) Relationship to other limitations on receipt of compensatiorhe compensation
prohibition contained in this section is in additiondoy otherlimitation onreceipt of
compensation set forth in this chapter, including:

(i) The requirement contained in § 2636.307 of this chapter that covered noncareer
employees obtain advance authorization before engaging in teaching for
compensation; and

(i)  The prohibitions andmitations in §2635.804 and in § 2636.304 of this chapter on
receipt of outside earned income applicable to certain Presidential appointees and
to other covered noncareer employees.

(2) Definitions For purposes of this paragraph:
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(i) Teaching, speaking or writimglates to the employee's official duties
(A) The activity is undertaken as part of the employee's official duties;

(B) The circumstances indicate that theitation to engage ithe activity was
extended to the employee primarily because of his official position rather than
his expertise on the particular subject matter;

© The invitation to engage the activity orthe offer of compensation for the
activity was extended to the employee, directly or indirectly, by a person who
has interests thatnay be affected substantially by performance or
nonperformance of the employee's official duties;

(D) The information conveyed through the activity draws substantially on ideas or
official data that are nonpublic information as defined in § 2635.703(b); or

(E) Except as provided in paragraph (a)(2)(i)(E)(4) of this section, the subject of
the activity deals in significant part with:

(1) Any matter to which the employee presently is assigned or to which the
employee had been assigned during the previous one-year period;

(2) Any ongoing or announced policy, program or operation of the agency;
or

(3) Inthe case of a noncareer employee as defined in § 2636.303(a) of this
chapter, thegeneral subject mattarea, industry, or economsector
primarily affected by the programs and operations of his agency.

(4) The restrictions in paragraphs (a)(2)(i)(E)(2) and (3) of this section do
not apply to a special Government employee. The restriction in
paragraph (a)(2)(i)(E)(1) of this section applies only during the current
appointment of a special Government employee; except that if the special
Government employee hast served or isiot exgected to serve for
more than 60 days durirtge first year or anysubsequent one-year
period of that appointment, the restrictiapplies only to particular
matters involving specifigarties inwhich the special Government
employee has participated or is participating personally and substantially.

Note: Section 2635.807(a)(2)(i)(E) does not preclude an employee, other than a
covered noncareer employee, from receiving compensation for teaching, speaking
or writing on a subject within the employee's discipline or inherent area of expertise
based on higducational background or experience etresugh theteaching,
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speaking or writing deals generally with a subject withiaagency's areas of
responsibility.

Example 1: The Director of the Division of Enforcement at the Commodity Futures Trading
Commission has a keen interest in stamp collecting and has spent years developing his own
collection as well as studyirtge field generally. He is asked by an international society of
philatelists to give a series of four lectureslmw to assesthe value of American stamps.
Because the subject does not relate to his official duties, the Director may accept compensation
for the lecture series. He could not, however, accept a similar invitation from a commodities
broker.

Example 2: A scientist at the National Institutes of Healthhose principal area of
Government research is the molecular basis of the development of cancer, could not be
compensated for writing a bookiweh focuses specifically on the research she conducts in her
position at NIH, and thus, relates to her official duties. However, the scientist could receive
compensation for writing or editing a textbook on the treatment of all cancers, provided that
the book does not focus on recent research at NIH, but rather conveys sdi@otifiedge
gleaned from the scientific community as a whole. The book might include a chapter, among
many other chapters, which discusses the molecular basiscg#radevelopment. Additionally,

the bookcould contain brief discussions of recent developments in cancer treatment, even
though some of those developments are derived from NIH research, as long as it is available
to the public.

Example 3: On hisowntime, a National Highwayraffic Safety Administration employee
prepared a consumer's guide to purchasing a safe automobile that focuses on automobile crash
worthiness statistics gathered and made public by NHTSAnayenot receive royalties or any

other form of compensation for the guide. The guide deals in significanwvjhrthe
programs or operations of NHTSA and, tliere, relates to the employee's official duties. On

the other hand, the employee could receive royalties from the sale of a consumer's guide to
values in used automobiles even though itaios a brief, incidental discussion of automobile
safety standards developed by NHTSA.

Example 4: An employee of the Securities and Exchange Commission may not receive
compensation for a book which focusescifically on the regulation of the securities industry

in the United States, since that subject concerns the regulatory programs or operations of the
SEC. The employee may, however, write a book about the advantages of investing in various
types of securities as long as the book contains only an incidental discussion of any program
or operation of the SEC.

Example 5: An employee of the Department of Commevhe works inthe Department's
employee elations office is amcknowledged expert in the field of Federal employee labor
relations, and participates in Department negotiations with employee unions. The employee
may receivecompensation from a private training institute foseries of lecturesvhich
describe the decisions of the Federal Labor Relations Authority concerning unfair labor
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practices, provided that her lectures do not contain any significant discussion of labor relations
cases handled at the Department of Commerce, or the Department's labor relations policies.
Federal Labor Relations Authority decisions concerning Federal employee unfair labor
practices are not a specific program or operation of the Department of Commerce and thus do
not relate to the employee'sioi@l duties. However, an employee of the FLRA could not give
the same presentations for compensation.

Example 6:A program analyst employed at thavironmental Protection Agency may receive
royalties and other comperngan for a book about the history of the environmental movement

in the United States even though it contains briefrezfces to the creation and responsibilities

of the EPA. A covered noncareer employee of the E®Wever, could not receive
compensation for writing the same book because it deals with the general subject matter area
affected by EPA programs and operations. Neither employee could receive compensation for
writing a book that focuses on specific EPA regulationstberwise on its programs and
operations.

Example 7:An attorney in private practice has been given a one year appointment as a special
Government employee to serve on an advisory committee convetieddorpose of surveying

and recommading modification of procurement regulations that deter small businesses from
competing for Government contracts. Becausestisice under that appointment is not
expected to exceed 60 days, the attorney may accept compensation for an article about the
anticompetitive effects of certain regulatory certification requirements even though those
regulations are being reviewed by the advisory commiifée. regulations which are the focus

of the advisory committee deliberations are not a particular matter involving specific parties.
Because the information is nonpublic, he could not, however, accept compefisaton
article which recounts advisogommittee deliberations that took place in a meeting closed to
the public in order to discuss proprietary information provided by a small business.

Example 8: A biologist who is an expert in marine life is employed for more than 60 days in

a year as a special Government employee by the National Science Foundation to assist in
develofng a program of grants by the Foundation for the study of coral reefs. The biologist
may continue to receive compensation for speaking, teachingmnty about marine life
generally and coral reefs specifically. However, during the term of her appointment as a
special Government employee, she matyreceive compensation for an article about the NSF
program she is participating in developing. Only the latter would concern a matter to which
the special Government employee is assigned.

Example 9: An expert on international banking transactions has been given a one-year
appointment as apecial Government employee to assist in analyzing evidence in the
Government's fraud prosecution @ivners of afailed savings and loan association. It is
anticipated that she will serve fewer than 60 days under thairgppent. Nevertheless, during

her appointment, the expert may not accept compensation for an article about the fraud
prosecution, even though the article does not reveal nonpublic information. The prosecution
is a particular matter that involves specific parties.
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(3)

(i)

(i)

(iv)

v)

(Vi)

Agencyhas the meaning set forth in § 2635.102(a), except that any component of
a department designated as a sepasigency under 635.203(a)shall be
considered a separate agency.

Compensationincludes any form ofconsideration, remuneration @amcome,
including royalties, giverfor or in connection with themployee's teaching,
speaking or writing activities. Unless accepted under specific statutory authority,
such as 31.S.C. 1353, 5 U.S.C. 4111 or 7342, oragency gift acceptance
statute, it includes transportation, lodgings and meals, whether provided in kind, by
purchase of a ticket, by payment in advance or by reimbursement after the expense
has been incurred. It does not include:

(A) Items offered by any source that could be accepted from a prohibited source
under subpart B of this part;

(B) Meals orotherincidents of attendance such as waiver of attendance fees or
course materials furnished part of theevent atwhich the teaching or
speaking takes place; or

(C) Copies of books or giublications containing articles, reprints of articles,
tapes of speeches, asithilar items thaprovide a record of theeaching,
speaking or writing activity.

Receivemeans thathere is actual or constructive receipt of the compensation by
the employee so that the employee has the right to exercise dominion and control
over the compensation and to direct its subsequent use. Compensation received by
an employee includes compensation which is:

(A) Paid to another persomcluding a charitablerganization, on theasis of
designation, recommendation or other specification by the employee; or

(B) Paid with the employee's knowledge and acquiescence to his parent, sibling,
spouse, child, or dependent relative.

Particular matter involving specific partiebas the meaning set forth in
§ 2637.102(a)(7) of this chapter.

Personal and substantial participatiorhas the meaning set forth in
§ 2635.402(b)(4).

Exception for teaching certain courseNotwithstanding that the activity would relate
to his official duties under paragraphs (a)(2)(i) (BY®y of this section, aemployee
may accept compensation for teaching a corggeiring multiplepresentations by the
employee if the course is offered as part of:
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() The regularly established curriculum of:
(A) An institution of higher education as defined at 20 U.S.C. 1141(a);
(B) An elementary school as defined at 20 U.S.C. 2891(8); or
© A secondary school as defined at 20 U.S.C. 2891(21); or

(i) A program of education or trainingsponsored and funded lipe Federal
Government or by a State lmcal government which isot offered by an entity
described in paragraph (a)(3)(i) of this section.

Example 1: An employee of the Cost Accounting Standards Bedualteaches an
advanced accounting course as part of the regular business school curriculum of an
accredited university may receive compensation for teaching the course even though a
substantial portion of the course dealgh cost accounting principles applicable to
contracts with the Government.

Example 2: An attorney employed by the Equal Employment Opportunity Commission
may accept compensation for teachingaaurse at a state college on the subject of
Federal employment discrimination law. The attorney could not accept compensation
for teaching the same seminar as part of a continuing education program sponsored by
her bar association because the subject of the course is focused on the operations or
programs of the EEOC and the sponsor of the course is not an accredited educational
institution.

Example 3: An employee of the National Endowmkmtthe Humanities is invited by

a private university to teach a course that is a survey of Government policies in support
of artists, poets and writers. As part of his official duties, the employee administers a
grant that the university has received from the NEH. The employee may not accept
compensation for teaching tiseurse because the university has interests that may be
substantially affected by the performance or nonperformance of the employee's duties.
Likewise, an employee may not receive compensation foeaciying that is undertaken

as part of his official duties or that involves the use of nonpublic information

(b) Reference to official positionAn employee who is engaged in teaching, speaking or writing as
outsideemployment or as an outside activity shall not use or permit the use of his official title
or position to identifyhim in connection withhis teaching, speaking or writing activity or to
promote any book, seminar, course, program or similar undertaking, except that:

(1)

An employee may include or permit the inclusion of his title or position as one of several
biographical details when such information is given to identify him in connection with his
teaching, speaking or writing, provided tHas title or position is given no more
prominence than other significant biographical details;
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(2) An employeamayuse, or permit the use dfistitle or position in connection with an
article published in a scientific or professional journal, provided that the title or position
is accompanied by a reasonably prominent disclagagsfactory to thagency stating
that the views expressed in the article do not necessarily represent the views of the agency
or the United States; and

(3) Anemployee who is ordinarily addressed using a general term of address, such as "The
Honorable," or a rank, such as a military or ambassadorialmenkuse or permit the use
of that term of address or rank in connection with his teaching, speaking or writing.

Note: Some agenciesiay have policies requiring advance agency review, clearance, or
approval of certain speechdmoks,articles orsimilar products todetermine whether the
productcontains an appropriatéisclaimer, discloses nonpublic information, or otherwise
complies with this section.

Example 1: A meteorologist employed witthe National Oceanic and Atmospheric
Administration is asked by a local university to teach a graduate course on hurricanes. The
university may include the meteorologist's Government title and position together with other
information about his education and previous employment in course materials setting forth
biographical data on all teachers involved in the graduate progr&towever, his title or
position may not be used to promote the course, for example, by featuring the meteorologist's
Government title, Senior Meteorologist, NOAA, in bold type under his name. In contrast, his
title may be used in this manner wtika meteorologist is authorized by NOAA to speak in his
official capacity.

Example 2: A doctor just employed by the CentBsDisease Control haaritten a paper

based on his earlier independent research into cell structures. Incident to the paper's
publication in the Journal of the American Medical Association, the doctor may be given credit
for the paper, as Dr. M. Wellbeing, Associate Direct@niérs for Disease Control, provided

that the article also contains a disclaimer, concurred in by the CDC, indicating that the paper
is the result of the doctor's independent research and does not represent the findings of the
CDC.

Example 3:An employee of the Federal Deposit Insu Corporation has been asked to give

a speech iis private capacity, without compensation, to the annual meeting of a committee
of the American Bankers Association on the need for banking reform. The employee may be
described in his introduction at the meeting as an employee of the Federal Deposit Insurance
Corporation provided that other pertinent biographical details are mentioned as well.
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§ 2635.808 Fundraising activities.

An employee may engage in fundraising only in accordance with the restrictions in part 950 of this
title on the conduct o€haritable fundraising ithe Federal workplace and in accordance with
paragraphs (b) and (c) of this section.

(a) Definitions For purposes of this section:

(1) Fundraisingmeans the raising of funds for a nonprofit organization, other than a political
organization as defined in 26 U.S.C. 527(e), through:

(i) Solicitation of funds or sale of items; or

(i) Participation inthe conduct of an event by an employee where any portion of the
cost of attendance or participation may be taken as a charitable tax deduction by a
person incurring that cost.

(2) Participation in the conduct of an evemieans active andsible participation in the
promotion, production, or presentation of the eventiaoldides serving asonorary
chairperson, sitting at a head table during the event, and standing in a reception line. The
term does noinclude mereattendance at an event providiat, to theemployee's
knowledge, his attendance is not used by the nonprofit organization to promote the event.
While the term generally includes any public speaking during the event, it does not include
the delivery of an officiakpeech as defined paragraph (a)(3) ahis section or any
seating or other participation appropriate to the delivery of such a speech. Waiver of a
fee for attendance at an event by a participant in the conduct of that event does not
constitute a gift for purposes of subpart B of this part.

Note: This sectiordoes notprohibit fundraisingfor a political party, candidate for
partisan political office, or partisan politicgtoup. However, there are statutory
restrictions that apply to political fundraising. For example, under the Hatch Act Reform
Amendments of 1993, at 5 U.S.C. 7323(a), eyg#s may not knowingly solicit, accept,

or receive a pdlcal contribution from any person, except under limited circumstances.
In addition, employeeare prohibited by 1&.S.C. 607from soliciting or receiving
political contributions in Federal offices, and, except as permitteitidoyHatch Act
Reform Amendments, are prohibited by 18 U.S.C. 602 from knowingly soliciting political
contributions from other employees.

Example 1: The Secretary of Transportation has been asked to serve as master of
ceremonies for an All-Star Gala. Tickets to the event cost $150 and are tax deductible
as a charitable donation, with proceeds todmmated to a local hospital. By serving as
master of ceremonies, the Secretary would be participating in fundraising.
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(3)

(4)

Official speechmeans a speegdjiven by an employee in his official capacity on a subject
matter that relates tbis official duties, provided that themployee's agency has
determined thathe event atvhich the speech is to bgiven provides amppropriate
forum for thedissemination othe information to be presented and provided that the
employeedoes not requestonations or other support for thenprofit organization.
Subject matterelates to an employeeafficial duties if it focusespecifically on the
employee's officialduties, on theresponsibilities,programs, or operations of the
employee's agency as described in § 2635.807(a)(2)(i)(E), oatbersnof Administration
policy on which the employee has been authorized to speak.

Example 1: The Secretary of Labor is invited to speak at a banquet honoring a
distinguished labor leader, the proceeds of which will benefit a nonprofit organization
that assists homeless families. She devotes a major portion of her speech to the
Administration's Points of Light initiative, an effort to encourage citizens to volunteer
their time to help solve serious social problems. Because she is authorized to speak on
Administration policy, her remarks at the banquet are an official speech. However, the
Secretary would be engaged in fundraising if she were to conclude her official speech
with a request for donations to the nonprofit organization.

Example 2: A charitable organization is sponsoring a two-day tennis tournament at a
country club in the Washington, DC area to raise funds for recreational programs for
learning disabled children. The organization has invited the Secretary of Education to
give a speech on federally funded special education programs at the awards dinner to
be held at the conclusion of the tournament and a determination has been made that the
dinner is an appropriate forum for the particular speech. The Secretary may speak at
the dinner and, mder § 2635.204(g)(1), he may partake of the meal provided to him at
the dinner.

Personally solicitmeans to request or otherwise encourage donations or other support
either through person-to-person contact or through the use of one's name or identity in
correspondence or by permitting its use by others. It does not include the solicitation of
funds through the media or through either oral remarks, or the contemporaneous dispatch
of like items of mass-produced correspondence, if such remarks or correspondence are
addressed to a group consisting of many persons, unless it is known to the employee that
the solicitation is targeted at subordinates or at persons who are prohibited sources within
the meaning of 8§ 2635.203(d). It does imatude behind-the-scenes assistance in the
solicitation of funds, such as drafting correspondence, stuffing envelopes, or accounting
for contributions.

Example 1:An employee of the Department of Energy vdpassa letter soliciting funds

for a local private school does not "personally solicit" fumden500 copies of the
letter, which makes no mention of his DOE position and title, are mailed to members of
the local community, even though some individuddsare employed by Department

of Energy contractors may receive the letter.
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(b) Fundraising in an official capacityAn employee may participate in fundraising in an official
capacity if, in accordance with a statuteg&xtive order, regulation or otherwise as determined
by the agency, he is authorized to engage in the fundraising activity as part of his official duties.
When authorized to participate in efficial capacity, an employemay usehis official title,
position and authority.

Example 1:Because participation in his official capacity is authorized under part 950 of this
title, the Secretary of the Army may sign a memorandum to all Army personnel encouraging
them to donate to the Combined Federal Campaign.

(c) Fundraising in apersonal capacity An employeanayengage in fundraising inis personal
capacity provided that he does not:

(1) Personally solicit funds or other support from a subordinate or from any person:

() Known to the employee, ifthe employee isother than aspecial Government
employee, to be a prohibited source within the meaning of § 2635.203(d); or

(i) Known to theemployee, if the employee is a special Government employee, to be
a prohibited source within the meaning of § 2635.203(d)(4) that is a person whose
interests may bsubstantially affected by performance or nonperformance of his
official duties.

(2) Use or permithe use ohis official title, position orany authority associated with his
public office to further the fundraising effort, except that an employee who is ordinarily
addressed using a general term of address, such as "The Honorable," or a rank, such as
a military or ambassadorial rank, may use or permit the use eéthabf address or rank
for such purposes; or

(3) Engage in any action that would otherwise violate this part.

Example 1: A nonprofit organization is sponsoring a golf tournament to raise funds for
underprivieged children. The Secretary of the Navy may not enter the tournasttettie
understanding that the organization intends to attract participants by offering other entrants
the opportunity, in exchange for a donation in the form of an entry fegeial she day playing

18 holes of golf in a foursome with the Secretary of the Navy.

Example 2: An employee of the Merit Systems Protection Board may not use the agency's
photocopier taeproduce fundraising literature for her son's private school. Such use of the
photocopier would violate the standards at 8 2635ré@érding use of Government property.

Example 3:An Assistant Attorney General may not sign a letter soliciting funds for a homeless
shelter as "John Dod\ssistant Attorney General." He also may not sign a letter with just his
signature,"John Doe," soliciting funds from a prohibited source, unless the letter is one of
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many identical, mass-produced letters addressedama group where the solicitation is not
known tohim to be targeted at persom$oare either prohibited sources or subordinates.

8§ 2635.809 Just financial obligations.

Employees shall satisfy igood faith their obligations as citizen#cluding all just financial
obligations, especiall}hose such as Feder&ttate, orocal taxes thaareimposed by law. For
purposes of this section, a just financial obligation includes any financial obligation acknowledged by
the employee or reduced to judgment by a court. In good faith means an honest intention to fulfill
any just financial obligation in a timely manner. In the event of a dispute between an employee and
an alleged creditor, this section does not require an agency to determine the validity or amount of the
disputed debt or to collect a debt on the alleged creditor's behalf.
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SUBPART | - RELATED STATUTORY AUTHORITIES

§ 2635.901 General.

In addition to the standards ethicalconduct set forth in subparts A through H of this part, there

are a number of statutes that establish standards to which an employee's conduct must conform. The
list set forth in 8§ 2635.902 references some of the reigréficant ofthose statutes. It is not
comprehensivand include®nly references tatatutes ofjeneral applicability.While it includes
references to several of the basic conflict of interest statutes whose standards are explained in more
detail throughouthis part, it does noinclude references tstatutes of morémited applicability,

such as statutes that apply only to officers and employees of the Department of Defense.

§ 2635.902 Related statutes.
(&) The prohibition against solicitation or receipt of bribes (18 U.S.C. 201(b)).

(b)  The prohibition against solicitation or receipt of illegal gratuities (18 U.S.C. 201(c)).

(c) The prohibition against seeking or receiving camspéion for certain representational services
before the Government (18 U.S.C. 203).

(d) The prohibition against assisting in the prosecution of claims against the Government or acting
as agent or attorney before the Government (18 U.S.C. 205).

(e) The post-employment restrictioapplicable to former employe€$8 U.S.C. 207, with
implementing regulations at parts 2637 and 2641 of this chapter).

(H  The prohibition on certain former agenofficials’ acceptance of compensation from a
contractor (41 U.S.C. 423(d)).

(g) The prohibition against participating in matters affecting an employee's own financial interests
or the financial interests of other specified persons or organizations (18 U.S.C. 208).

(h)  The actions required of certain agency officials when they contact, or are contacted by, offerors
or bidders regarding non-Federal employment (41 U.S.C. 423(c)).

(i)  The prohibition against receivirgalary or any contribution to or supplementation of salary as
compensation for Government service from a source other than the United States (18 U.S.C.
209).

()  The prohibition against gifts to superiors (5 U.S.C. 7351).
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(k)

()
(m)

(n)
(0)

(P)
(@)

(r)

()

(u)
(v)
(w)
(x)
v)

(@)

(aa)

The prohibition against solicitation or receipt of gifts fremecified prohibitedsources
(5 U.S.C. 7353).

[Reserved]

The provisions governingeceipt and disposition of foreign gifts and decorationd.&.C.
7342).

[Reserved]

The prohibitions against certain political activities (5 U.S.C. 7321 et seq. and 18 U.S.C. 602,
603, 606 and 607).

The prohibitions against disloyalty and striking (5 U.S.C. 7311 and 18 U.S.C. 1918).

The general prohibition against acting as the agent of a foreign principal required to register
under the Foreign Agents Registration Act (18 U.S.C. 219).

The prohibition against employment of a person convicted of participating in or promoting a
riot or civil disorder (5 U.S.C. 7313).

The prohibition against employment of an individual who habitually uses intoxicating beverages
to excess (5 U.S.C. 7352).

The prohibition against misuse of a Government vehicle (31 U.S.C. 1344).

The prohibition against misuse of the franking privilege (18 U.S.C. 1719).

The prohibition against fraud dalsestatements in a Government matter (18 U.S.C. 1001).
The prohibition against concealing, mutilating or destroying a public record (18 U.S.C. 2071).
The prohibition against counterfeiting or forging transportation requests (18 U.S.C. 508).

The restrictions on disclosure of certain sensitive Government information under the Freedom
of Information Act and the Privacy Act (5 U.S.C. 552 and 552a).

The prohibitions against disclosureatdissified informatior{18 U.S.C. 79&nd 50 U.S.C.
783(b)).

The prohibition against disclosure of proprietary information and certain other information of
a confidential nature (18 U.S.C. 1905).

OGE
76 9/17/97



(bb)

(cc)

(dd)
(ee)
(ff)

(99)

(hh)

(if)

()

(kk)

(If)

The prohibitions on disclosing and obtaining cerfaimcurement informatiodl U.S.C.
423(a) and (b)).

The prohibition against unauthorized use of documents relatiratons from or by the
Government (18 U.S.C. 285).

The prohibition against certain personnel practices (5 U.S.C. 2302).
The prohibition against interference with civil service examinations (18 U.S.C. 1917).
The restrictions on use of public funds for lobbying (18 U.S.C. 1913).

Theprohibition against participation the appointment or promotion of relatives (5 U.S.C.
3110).

The prohibition against solicitation or acceptance of anything of value to obtain public office
for another (18 U.S.C. 211).

The prohibtion against conspiracy to commit an offense against or to detin@udhited
States (18 U.S.C. 371).

The prohibition against embezzlement or conversion of Government mon@yoperty
(18 U.S.C. 641).

The prohibition against failing to account for public money (18 U.S.C. 643).

The prohibition against embezzlement of the money or propedpather person that is in the
possession of an employee by reason of his employment (18 U.S.C. 654).
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

5 CFR Chapter XLV
RIN 3209-AA15

Supplemental Standards of Ethical
Conduct for Employees of the
Department of Health and Human
Services

AGENCY: Department of Health and
Human and Services (HHS).

ACTION: Final rule.

SUMMARY: The Department of Health and
Human Services,with the concurrence
of the Office of Government Ethics
(OGE), is issuing regulations for officers
and employees of HHS that supplement
the OGE Standards of Ethical Conduct
for Employees of the Executive Branch.
This final rule specifies procedural and
substantive requirements that are
necessary to address ethical issues
unique to the Department. The rule:
Designates separate agency components
for purposes of the gift rules and the
teaching, speaking and writing
restrictions; excepts from the gift rules,
subject to monetary limits, arts and
crafts items received from Indian tribes
or Alaska-Native organizations;
prohibits the holding or acquisition of
certain financial interests by employees
of the Food and Drug Administration
(FDA); exempts otherwise disqualifying
financial interests derived from Indian
or Alaska Native birthrights; prohibits
certain outside employment and other
outside activities; establishes HHS-wide
prior approval requirements for outside
employment and other outside
activities, with additional rules
applicable to FDA employees;
authorizes certain compensated
teaching, speaking and writing activities
engaged in by special Government
employees in the Public Health Service
(PHS); and delineates restrictions on
concurrent representation of tribal
organizations.

EFFECTIVE DATE: July 30, 1996.

FOR FURTHER INFORMATION CONTACT:
Edgar M. Swindell, Assistant Special
Counsel for Ethics, or Richard M.
Thomas, Assistant Special Counsel for
Ethics (FDA sections), Office of the
General Counsel, Ethics Division,
telephone (202) 690-7258, fax (202)
690-5452.

SUPPLEMENTARY INFORMATION:
I. Background

On August 7, 1992, the Office of
Government Ethics published Standards
of Ethical Conduct for Employees of the
Executive Branch (OGE Standards),

codified at 5 CFR part 2635. See 57 FR
35006-35067, as corrected at 57 FR
48557 and 52583 and 60 FR 51667, with
additional grace period extensions at 59
FR 4779-4780, 60 FR 6939-6391 and
66857—66858. Effective February 3,
1993, the OGE Standards established
uniform rules applicable to all executive
branch personnel.

Pursuant to 5 CFR 2635.105,
executive branch agencies are
authorized to publish, with the
concurrence of OGE, supplemental
regulations deemed necessary to
implement their respective ethics
programs. The Department and OGE
have determined that the following
supplemental regulations, which are
being issued in a new chapter XLV,
consisting of part 5501, of 5 CFR, are
necessary to establish certain prior
approval procedures, and to address
gifts, financial holdings, outside
employment and other outside
activities, and other ethics issues arising
out of the unique programs and
operations of the Department.

In a separate rulemaking (which will
have an effective date that is the same
as the date of publication of this
supplemental regulation), the
Department, after consultation with
OGE, will remove those provisions in its
existing agency standards of conduct
regulations at 45 CFR part 73 and 73a
that have been superseded by the OGE
Standards of Ethical Conduct, the OGE
financial disclosure regulations at 5 CFR
part 2634, and this final rule. The
Department will then add a cross-
reference to the OGE rules, as
supplemented. Those portions of the
HHS and FDA regulations regarding
conduct that remain will preserve
employee obligations unrelated to those
subjects assigned to OGE for rulemaking
and implementation, such as the
political activity restrictions for
uniformed service officers in the Public
Health Service Commissioned Corps,
the rules governing conduct on Federal
property, and the standards for
workplace courtesy, cooperation, and
avoidance of sexual harassment.

11. Analysis of the Regulations
Section 5501.101 General

This section states the purpose and
scope of the part, incorporates the
general definitions promulgated in the
OGE Standards, and defines specific
terms. The section specifies that the
supplemental regulations apply to all
officers and employees of HHS,
including special Government
employees (SGEs) and uniformed
service officers in the Public Health

Service Commissioned Corps on active
duty.

Section 5501.102 Designation of HHS
Components as Separate Agencies

Section 2635.202(a) of the OGE
Standards prohibits an employee from
soliciting or accepting a gift offered by
a prohibited source or given because of
the employee’s official position. A
prohibited source is defined, in part, as
a person who is regulated by, or has
matters pending before, an employee’s
agency, as prescribed in 5 CFR
2635.203(d). For the purpose of
identifying an employee’s agency,
§2635.203(a) of the OGE Standards
authorizes an executive department, by
supplemental regulation, to designate as
a separate agency any component of the
department that exercises a distinct and
separate function.

Designations made pursuant to
§2635.203(a) are used also to identify
an employee’s agency for purposes of
applying the prohibition in 5 CFR
2635.807 on the receipt of compensation
for teaching, speaking and writing that
relates to an employee’s official duties.
In addition, under §5501.106(d) of this
part, invitations to engage in outside
employment or other outside activities
tendered by prohibited sources of an
employee’s agency, as herein defined,
are subject to a prior approval
requirement.

The Department has determined that
each of the HHS components listed in
§5501.102 exercises distinct and
separate functions. Accordingly,
§5501.102 designates the following
operating divisions and components of
HHS as separate agencies: (1)
Administration on Aging (AOCA); (2)
Administration for Children and
Families (ACF); (3) Agency for Health
Care Policy and Research (AHCPR); (4)
Agency for Toxic Substances and
Disease Registry (ATSDR); (5) Centers
for Disease Control and Prevention
(CDC); (6) Food and Drug
Administration (FDA); (7) Health Care
Financing Administration (HCFA); (8)
Health Resources and Services
Administration (HRSA); (9) Indian
Health Service (IHS); (10) National
Institutes of Health (NIH); (11) Office of
Consumer Affairs (OCA); (12) Program
Support Center (PSC); and (13)
Substance Abuse and Mental Health
Services Administration (SAMHSA).

As a result of these designations,
employees of a designated component
have to be concerned only with the
prohibited sources of their respective
components when assessing the
propriety of a tendered gift or invitation
to teach, speak, write, or engage in
outside employment or other outside
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activities. Employees of a component
are defined to include, in addition to
employees actually within a component,
employees in a division or region of the
Office of the General Counsel (OGE) that
principally advise or represent that
component.

Any HHS employee not in one of the
13 components designated as separate
agencies (including employees of the
Office of the General Counsel with
Department-wide responsibility) is
deemed an employee of the remainder
of HHS. These employees are treated as
if no separate designations had been
made, and, as a result, all prohibited
sources of HHS are attributable to them.

Under §5501.102, an employee of the
Administration for Children and
Families, for example, could receive an
unsolicited gift from a hospital
corporation receiving Medicare
reimbursement through the Health Care
Financial Administration, provided that
the gift was not given because of the
employee’s official position. The
hospital corporation would be a
prohibited source of gifts as to all
employees of HCFA, but likely would
not be a prohibited source as to all
employees of ACF or other designated
agency components, unless that hospital
corporation was also seeking official
action from, were doing business with,
were regulated by, or otherwise had a
matter pending before that separate
designated agency component.

A hospital corporation receiving
Federal funds, however, would be a
prohibited source of gifts for all
employees in the Office of the Assistant
Secretary for Public Affairs because
such employees are deemed part of the
remainder of HHS and, as such, are
charged with all prohibited sources of
the Department. Employees of the
Business and Administrative Law
Division of the Office of the General
Counsel, which has Department-wide
responsibilities, would be treated
similarly. However, employees of the
Children, Families, and Aging Division
of the Office of the General Counsel,
which serves ACF and AOA, would
receive the benefit of the separate
agency designations.

Section 5501.103 Gifts from Federally
Recognized Indian Tribes or Alaska
Native Villages or Regional or Village
Corporations

Section 2635.204(k) of the OGE
Standards permits employees to accept
any gift that is specifically authorized
by a supplemental agency regulation.
The Office of Government Ethics is
authorized by 5 U.S.C. 7353(b)(1) to
permit ““such reasonable exceptions as
may be appropriate” from the general

ban on gifts to Federal employees given
by prohibited sources or because of their
official position. Section 5501.103
permits HHS employees to accept
unsolicited gifts of native artwork or
crafts from federally recognized Indian
tribes or Alaska Native villages or
regional or village corporations valued
up to and including $200 per source per
calendar year. Such gifts may include
art, jewelry, pottery, rugs, carvings,
beadwork, and native dress.

Indian tribes and Alaska Native
villages often offer gifts of artwork and
crafts as a matter of custom and
tradition. Many employees throughout
HHS, most notably in the Indian Health
Service, the Administration for Native
Americans within the Administration
for Children and Families, the Centers
for Disease Control and Prevention, and
the Substance Abuse and Mental Health
Services Administration, interact with
Native Americans. Cognizant of the
unique status of tribal organizations,
this exception is intended to effectuate
harmonious and respectful relations
between HHS and the governing bodies
of Indian tribes and Alaskan Native
villages. The Department of the Interior
concurs in this approach and plans to
promulgate an identical provision for its
employees.

The $200 per source per year
threshold is appropriate in light of the
recognized value of handcrafted
artwork. The figure reflects that tribal
art on occasion may be expected to
exceed the current $20 maximum
permitted by the gift rules, but is set low
enough to exclude antiquities,
collectibles, or similar items having a
significant commercial value. Moreover,
the $200 figure is consistent with the
monetary threshold contained in
§2635.204(d) of the OGE Standards
relating to receipt of gifts for meritorious
public service or achievement.

This section does not authorize
employees to accept such gifts from
individual tribe or organization
members. In addition, the limitations on
the use of exceptions to the gift rules,
contained in 5 CFR 2635.201 through
2635.205, apply to this section. If the
donor is a tribe or village that has
interests that may be substantially
affected by the performance or
nonperformance of the recipient’s
official duties, the employee may accept
the gifts authorized by this section only
where there is a written finding by the
agency designee that acceptance of the
gift is in the agency’s interest and will
not violate any of the limitations on the
use of exceptions contained in 5 CFR
2635.202(c). Gifts valued over $200 may
be accepted on behalf of HHS, where
appropriate, if authorized by applicable

statutory gift acceptance authority, e.g.,
42 U.S.C. 238.

Section 5501.104 Prohibited Financial
Interests Applicable to Employees of the
Food and Drug Administration and the
Office of the Chief Counsel

In 1972, the Department of Health,
Education and Welfare, the predecessor
of the Department of Health and Human
Services, determined that, because the
Food and Drug Administration “is a
unigue consumer protection and
regulatory agency within the
Department,” the Department’s
standards of conduct needed ““further
supplementation to reflect this role.” 37
FR 24347, 24348 (November 16, 1972).
Therefore, the Department adopted
additional activities and financial
interests, applicable only to employees
of FDA (and later to employees of the
then Food and Drug Division of the
Office of the General Counsel), codified
at 45 CFR part 73a. The Department
amended the FDA supplemental
regulations in 1978, again “‘to re-enforce
public confidence in the integrity of
decisions rendered by FDA employees.”
43 FR 7618, 7619 (February 24, 1978).

Over two decades since the FDA
supplemental regulations were first
promulgated, the work of FDA still
poses unique challenges for an agency
ethics program. FDA employees
participate in regulatory and product
approval matters that substantially
affect significant sectors of the United
States economy, including the food,
pharmaceutical, medical device,
veterinary medicine, biotechnology, and
cosmetics industries. Many FDA
employees have access to confidential
commercial information and trade
secrets, the misuse of which can have
serious financial consequences.
Moreover, many FDA employees
participate in, or have access to
information about, pending enforcement
matters, such as seizures, injunctive
actions, and criminal investigations and
prosecutions. Unethical conduct in this
context, including misuse of
information, could have serious public
health consequences. In sum, FDA has
a compelling need to monitor, and
impose reasonable restrictions on, the
financial and employment ties between
FDA employees and the vast number of
entities regulated by FDA. Such
restrictions not only serve the interests
identified above, but also relieve FDA of
the significant administrative burden of
resolving many conflict of interest
problems on a case by case basis.

Therefore, §5501.104 will preserve
the substance of FDA'’s historic
restrictions on the acquisition and
holding of financial interests in
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regulated organizations. (See the
explanation of §5501.106(c)(3) and
§5501.106(d)(2) for a discussion of the
provisions governing outside
employment of FDA employees.) Like
FDA's prior financial interest
restrictions, §5501.104 is narrowly
tailored in two important respects:

First, §5501.104, like the prior FDA
rule, distinguishes between interests in
organizations that are significantly
regulated by FDA, and interests in
organizations that are only incidentally
regulated by FDA. Only interests in
“*significantly regulated organizations”
are restricted. “‘Significantly regulated
organization” is defined, at
§5501.101(c)(2), to include any
organization that derives ten percent or
more of its annual gross sales from the
sale of FDA-regulated products. The
new rule adds a necessary modification
to FDA'’s prior definition: companies
that have no record of sales, but which
are operating solely within a field
regulated by FDA, also will be deemed
to be “significantly regulated.” This
modification is necessary to cover
companies that are subject to significant
regulation by FDA but which do not yet
have any products on the market. The
rule would cover, for example, start-up
biotechnology companies that may exist
for several years before obtaining FDA
approval to market any product.

Second, §5501.104, like the prior
FDA rule, places the most strict
limitations on employees whose duties
carry the greatest potential for conflict
of interest. In the past, FDA used
various tests to determine which
employees should be covered by the
most strict prohibitions on financial
interests. Compare 37 FR 24349 with 43
FR 7621. Under §5501.104, the test is
simplified: The most strict prohibition
applies to those employees required to
file either a public financial disclosure
statement or a confidential financial
disclosure statement, pursuant to 5 CFR
part 2634. With certain exceptions, such
employees are prohibited from holding
or acquiring any interest in a
significantly regulated organization. All
other employees are allowed, pursuant
to §5501.104(b)(2), to hold or acquire
such interests, subject to essentially the
same limitations contained in the prior
FDA rule.

Section 5501.104 excepts interests in
certain investment and pension funds
from the financial interest restrictions.
To qualify for this exception, the fund
must not be self-directed and must not
have an express policy or practice of
concentrating its investments in
significantly regulated organizations.
For example, a widely diversified
mutual fund generally would be a

permissible holding, even though the
fund holds some stocks of significantly
regulated organizations whereas a sector
fund that focused on the pharmaceutical
industry would not.

The new rule also excepts pensions
arising from employment with a
significantly regulated organization.
This exception does not appear in the
prior FDA rule, but it does codify an
FDA policy that has been in effect since
1976. The Food and Drug
Administration has determined that
such an exception is necessary to
facilitate recruitment of qualified
scientific and professional personnel,
many of whom may have begun their
careers in industry.

Furthermore, § 5501.104 provides
FDA employees with the opportunity to
request an individual exception in cases
involving exceptional circumstances.
Where the employee can demonstrate
exceptional circumstances, FDA may
grant an individual exception, provided
that the application of the financial
interest prohibition is not necessary to
ensure public conference in the
impartiality or objectivity with which
FDA programs are administered or to
avoid a violation of 5 CFR part 2635.

Finally, consistent with prior FDA
policy, the prohibition relating to
financial interests would continue to
apply to the spouses and minor children
of FDA employees. FDA has made the
determination, pursuant to 5 CFR
2635.403(a), that there is a direct and
appropriate nexus between this
prohibition as applied to spouses and
minor children and the efficiency of the
service. It should be noted, however,
that §5501.104 is not intended to
prohibit employment by spouses and
minor children in regulated industry,
although any actual or apparent
conflicts of interests created as to FDA
employees by such employment must be
resolved under other applicable
provisions of 5 CFR part 2635.

Section 5501.105 Exemption For
Otherwise Disqualifying Financial
Interests Derived From Indian or Alaska
Native Birthrights

Section 208(a) of title 18 of the United
States Code prohibits an employee of
the executive branch from participating
personally and substantially as a
Government employee in any
proceeding, application, request for a
ruling or other determination, contract,
claim, controversy, or other particular
matter in which the employee, the
employee’s spouse, minor child, or
organization in which the individual is
employed, otherwise serving, or seeking
other employment, has a financial
interest.

The Ethics Reform Act of 1989
amended 18 U.S.C. 208(b)(4) to provide
that the conflict of interest prohibition
does not apply to a financial interest
resulting solely from the interest of the
employee or the employee’s spouse or
minor child in birthrights in a federally
recognized Indian tribe or Alaska Native
village corporation, in an Indian
allotment held in trust by the United
States, or in an Indian claims fund held
in trust or administered by the United
States, if the particular matter does not
involve the Indian allotment or claims
fund or the Indian tribe or village
corporation as a specific party or
parties. Section 5501.105 incorporates
the statutory exemption referenced in
the OGE Standards at 5 CFR
2635.402(d).

Section 5501.106 Outside Employment
and Other Outside Activities

Section 5501.106 establishes
supplemental regulations concerning
the outside employment and other
outside activities of HHS employees,
other than special Government
employees. The section covers both
compensated and uncompensated
activities and addresses traditional
outside employment relationships, as
well as other outside activities. The
Department is authorized by 8§ 2635/
802(a) and 2635.803 of the OGE
Standards, respectively, to prohibit its
employees from engaging in certain
outside employment or other outside
activities and to require prior approval
before engaging in other defined outside
employment or activities.

(a) Applicability. The outside
employment and activity prohibitions
and the prior approval requirements
imposed by paragraphs (c) and (d),
respectively, do not apply to special
Government employees. Nevertheless,
special Government employees remain
subject to other statutory and regulatory
authorities governing their outside
activities, including the criminal
representation statutes, 18 U.S.C. 203
and 205, and other applicable
provisions of 5 CFR part 2635 and this
part.

(b) Definitions. Section 5501.106(b)
sets forth definitions of the terms used
in the section.

(c) Prohibited Outside Employment
and Activities. Section 5501.106(c)
prohibits certain outside employment
and activities that, if engaged in by an
HHS employee, would pose a conflict
with the employee’s official duties,
would cause a reasonable person to
question the impartiality with which
agency programs are administered, or
would otherwise compromise agency
interests.
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(1) Prohibited Assistance in the
Preparation of Grant Applications or
Contract Proposals. More specifically,
§5501.106(c)(1) prohibits an HHS
employee from engaging in consultative
or professional services, for
compensation, to prepare, or assist in
the preparation of, grant applications,
contract proposals, program reports, or
any other matters that are intended to be
the subject of dealings with HHS. Such
conduct, if undertaken on an
uncompensated basis, though not
expressly prohibited by paragraph (c)(1),
is subject to the prior approval
requirement in paragraph (d). This
provision carries forward longstanding
policy reflected in the now superseded
HHS Standards of Conduct at 45 CFR
73.735-704(a)(2).

(2) Prohibited Employment in HHS-
Funded Activities. Section
5501.106(c)(2) prohibits an HHS
employee from engaging in
compensated work on an HHS-funded
grant, contract, cooperative agreement,
cooperative research and development
agreement, or other similar project or
arrangement authorized by statute. The
paragraph precludes the provision of
personal services, whether as an
employee, consultant, contractor, or
otherwise, that are rendered in the
performance of a particular grant,
contract, or agreement for which the
project derives funding from HHS. This
provision does not per se bar
employment with an entity that receives
HHS funds, but rather if focuses on
discrete matters for which the
employee’s services and attendant
compensation can be attributed to a
defined HHS-funded project or
contractual arrangement.

This provision codifies prior HHS
policy, as implemented by the HHS
Form 520, “‘Request for Approval of
Outside Activity.” The prohibition was
deemed necessary to preclude the
appearance that a compensated
employment or business opportunity
may have been obtained through the use
of the employee’s official position and
to address a number of other potential
ethics concerns. Given that millions of
dollars in HHS grants and contracts are
awarded annually, the Department has
determined that maintaining the policy
against compensated outside
employment in grant or contract
implementation is critical to protect
against questions arising regarding the
impartiality and objectivity of its
employees and the administration of the
Department’s programs. In fulfilling its
mission, the Department would be
hindered if members of the public were
to question whether HHS employees
were using their public position or

workplace connections for private
remunerative gain attributable, directly
or indirectly, to appropriated funds.

(3) Prohibited Outside Activities
Applicable to Employees of the Food
and Drug Administration and the Office
of the Chief Counsel.

Under FDA'’s prior rule, originally
adopted in 1972, those employees
whose duties pose the greatest potential
for conflict of interest generally could
not engage in employment with
significantly regulated organizations. 45
CFR 73a.735-401(b). The basis for this
rule was essentially the same as the
basis for the rule restricting financial
interests in significantly regulated
organizations (see discussion of
§5501.104 above). Not only are such
employees in a position to affect the
financial interests of these organizations
through the performance of their official
duties, but the employees may have
access to nonpublic information that
could be used to the advantage of the
organizations. Therefore,
§5501.106(c)(3) will substantially
preserve this prohibition, with respect
to employees who are required to file
public or confidential financial
disclosure reports.

The new rule provides two exceptions
to the prohibition on employment with
a significantly regulated organization.
The first exception, at paragraph
(c)(3)(ii)(A), essentially continues an
exception found in FDA'’s prior rule.
The purpose of the exception is to allow
employees who are licensed to practice
various medical professions to remain
current in their professions, including
the maintenance of licenses or
certifications. The list of practices in the
exception (medicine, dentistry,
veterinary medicine, pharmacy,
nursing) is not exclusive, but
illustrative. The practice of the various
medical professions usually is precisely
defined and highly regulated by State
law, and FDA cannot give a definition
of each practice that is covered by the
exemption. However, the exception is
intended to cover only employment that
involves the provision of medical
professional services. Thus, for
example, the exception would not cover
the practice of law or accounting.
Moreover the exception is not intended
to allow FDA employees to be employed
by a medical product manufacturer in
the conduct of biomedical research.

The second exception, in paragraph
(c)(3)(ii)(B), will allow clerical or similar
employment (such as cashier or
janitorial work) with retail stores that
are significantly regulated by FDA.
Normally, such positions would pose
little risk for abuse of nonpublic
information obtained from FDA, and

any potential conflicts of interest can be
dealt with on a case by case basis.

In addition to employment with a
significantly regulated organization, the
new rule also prohibits certain self-
employed business activities. Certain
sole proprietorships in fields subject to
significant FDA regulation may not
constitute “employment,” within the
meaning of 5 CFR 2635.603(a), but such
activities pose the same, if not greater,
risks. Therefore, public and confidential
disclosure report filers would be
prohibited from engaging in self-
employed business activities where the
sale or promotion of FDA-regulated
products is expected to constitute ten
percent or more of annual gross sales or
revenues.

(4) Prohibited Outside Practice of Law
Applicable to Attorneys in the Office of
the General Counsel.

Summary. Section 5501.106(c)(4)
prohibits attorneys in or supervised by
the Office of the General Counsel from
practicing law outside their official
positions where the activity, in fact or
in appearance, may require the assertion
of a legal position that conflicts with the
interests of the Department. Office of the
General Counsel attorneys are also
prohibited from engaging in any outside
law practice that might require the
interpretation of a statute, regulation, or
rule administered or issued by the
Department.

Exceptions. Consistent with Federal
policy embodied in the exceptions to
the representational bans contained in
18 U.S.C. 203 and 205, nothing in the
section precludes representation or
advice, if approved by the appropriate
official or supervisor, that is: (1)
Rendered, with or without
compensation, to specified relatives or
an estate for which an employee serves
as a fiduciary; or (2) provided, without
compensation, to an employee subject to
disciplinary, loyalty, or other personnel
administration proceedings.

In order to take advantage of the
exceptions to 18 U.S.C. 203 and 205 or
representing family members or an
estate, both statutes expressly require
the approval of the Government official
responsible for the employee’s
appointment. See 18 U.S.C. 203(d) and
205(e). The parallel provision in 18
U.S.C. 205(d) that permits an employee
to provide uncompensated legal
assistance to another employee in
disciplinary, loyalty, or other personnel
administration proceedings does not
explicitly contain an authorization
requirement, but specifies that the
activity must not be “inconsistent with
the faithful performance of [the
employee’s] duties.” The Office of
Government Ethics has issued an
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opinion concluding that an employee
may not unilaterally make this finding;
as a result, supervisory approval is
required. OGE Informal Advisory Letter
82 X 19 (December 9, 1982), as
published in “The Informal Advisory
Letters and Memoranda and Formal
Opinions of the United States Office of
Government Ethics,” (the “OGE
Advisory Publication’), 313 (1979-
1988), which is available for purchase
from the Government Printing Office. As
an outside professional activity, such
representation would be subject, in any
event, to the prior approval procedures
in §5501.106(d) of this part.

Paragraph (c)(4)(ii)(C) makes explicit
that neither the ban on asserting
contrary positions nor the prohibition
on interpreting agency statutes is
intended to proscribe the giving of
testimony under oath.

Asseting Contrary Legal Positions.
Paragraph (c)(4)(i)(A) is consistent with
the rules of professional conduct
governing the attorney-client
relationship. Precluding outside law
practice that may require the assertion
of legal positions adverse to the
Department derives from the unique and
sensitive relationship between an
attorney and a client, which for
attorneys in the Office of the General
Counsel, is the Department of Health
and Human Services.

Morever, the Department has a
legitimate interest in maintaining the
consistency and credibility of the
Department’s position before the
Federal courts. For the most part, the
representational bans contained in 18
U.S.C. 203 and 205 would preclude
outside practice by Department
attorneys in the Federal courts because
nondiversity cases within the Federal
jurisdiction generally involve
controversies in which the United States
is a party or has a direct and substantial
interest. However, cases may arise
involving the interpretation or
application of Federal statutes or
regulations that do not necessarily
implicate the direct and substantial
interests of the United States.

The Office of Government Ethics and
the Office of Legal Counsel at the
Department of Justice have opined that
the combined involvement of a Federal
statute and a Federal forum in and of
itself does not create a direct and
substantial interest on the part of the
United States for purposes of sections
203 and 205. OGE 94 X 7 (February 7,
1994), as published in the 1994
Supplement to the “OGE Advisory
Publication”; 14 Op. O.L.C. 139 (June 7,
1990). As a consequence, Department
attorneys representing private clients
might appear in front of the same judges

before whom they appear in their
official capacities and argue different
interpretations of Federal statutes or
regulations. Depending upon the
visibility of the issues and any attendant
controversy, asserting conflicting legal
positions may diminish the
persuasiveness of the advocate and
undermine the credibility of both
clients. Paragraph (c)(4)(i)(A) is
intended, therefore, to safeguard the
interests of the Department as the
primary client to which the attorney
employee owes a professional
responsibility.

Concededly, while representing a
private client, a Department attorney
might take legal positions on a myriad
of issues not directly related to Federal
interests or agency programs—such as
jurisdiction, service of process,
standing, evidence, or statutory
construction—that differ from those the
attorney might have asserted while
acting in a governmental capacity. The
section is not intended to proscribe
instances of outside practice merely
because such issues would have been
handled differently if the matters arose
in the prosecution or defense of an
agency case. Advocacy with respect to
ancillary issues unrelated to substantive
legal positions or agency administered
statutes would only rarely have an
impact sufficiently adverse to agency
interests to be proscribed by the
regulation.

Interpreting Agency Administered
Statutes. Paragraph (c)(4)(i)(B) is
intended to effectuate the prohibition on
the use of public office for private gain,
to preclude inconsistent legal positions
on core issues affecting the interests of
the Department, and to protect the
public interest by preventing any lay
perception that an attorney’s
employment with the Department
signifies extraordinary competency on
agency related issues, or that an agency
attorney’s interpretation implicitly is
sanctioned or approved by the
Department.

For the most part, outside practice
involving agency administered statutes
would be precluded as a conflicting
activity. If the subject matter of the
proposed representation and the
assigned duties of the attorney correlate,
the outside activity potentially would
require, under the standards set forth in
5 CFR 2635.402 and 2635.502, the
employee’s disqualification from
matters so central or critical to the
performance of the employee’s official
duties that the employee’s ability to
perform the duties of the employee’s
position would be materially impaired.
Similarly, representation on matters
involving the application of agency

statutes may implicate direct and
substantial interests of the United
States, thus contravening the
representational bans in 18 U.S.C. 203
and 205.

Although the regulation to some
extent covers areas that are subject to
existing prohibitions, paragraph
(c)(4)(i)(B) reaches situations not
specifically addressed in the existing
standards. Absent the prohibition
contained in this section, a Department
attorney principally engaged in advising
a client component conceivably could
obtain outside employment advising, as
opposed to representing, a private client
on areas of agency law to which the
attorney is not assigned. In these
circumstances, there is considerable risk
that the employment position held by
the individual may convey an
impression of authoritativeness or
access to agency experts that may not
necessarily be warranted. Moreover,
private clients, and those aware of the
agency attorney’s involvement, may
assume incorrectly that the agency
attorney’s interpretation has been vetted
through the Department and is
effectively a Departmental interpretation
as well. Rendering legal services that
may require the interpretation of any
statute, regulation, or rule administered
or issued by the Department creates an
appearance that the employee has used
the employee’s official position to
obtain an outside business opportunity.
Further, if counsel were engaged in law
practice that involved agency statutes,
the potential for asserting legal positions
adverse to the interests of the
Department would be heightened.

Other Prohibitions and Procedures.
As a professional activity within the
meaning of 5 CFR 2636.305(b)(1), the
outside practice of law must be
authorized in advance under the prior
approval provisions contained in
section 5501.106(d). If an outside
activity is expected to involve conduct
prohibited by a statute or Federal
regulation, including 5 CFR part 2635
and this part, approval must be denied.

The prohibitions contained in the
criminal law, the OGE Standards and
this supplement constitute considerable
impediments to outside law practice.
Subject to such exceptions as are
contained in the cited authorities,
permission cannot be granted, for
example, if the activity:

(1) Creates an actual or apparent
conflict with the employee’s official
duties under the criminal conflict of
interest provisions in 18 U.S.C. 208 or
the standards set forth in 5 CFR
2635.402 and 2635.502;

(2) Involves compensated
representational services before any
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department, agency, or court, in relation
to any proceeding or other particular
matter in which the United States is a
party or has a direct and substantial
interest, as proscribed by 18 U.S.C. 203;
or

(3) Entails, irrespective of
compensation, prosecution of claims
against the Government or service as an
agent or attorney before any department,
agency, or court, in connection with any
covered matter in which the United
States is a party or has a direct and
substantial interest, in contravention of
18 U.S.C. 205.

Further, if the proposed outside
activity would reflect adversely upon
the Department so as to constitute
conduct prejudicial to the Government
within the meaning of 5 CFR 735.203,
approval would be denied. In addition,
any approved outside activity requiring
absence from duty is subject to the
denial or cancellation of leave due to
exigencies of staffing and workload.

Alternatives Considered. In
developing this regulation, the
Department considered several options.
The confluence of the many restrictions
outlined above point in the direction of
banning all outside practice of law.
However, public interest considerations
require rejection of such a policy.
Attorneys in the Federal government
can play a significant role in providing
legal assistance to those in need without
running afoul of these provisions. In
keeping with their ethical obligation to
the system of justice, Department
attorneys may provide legal services pro
bono publico in areas such as landlord-
tenant disputes, State criminal defense
work, and State workers’ compensation
claims, that are unlikely to pose a
conflict or other ethical concern.
Indeed, the Department encourages such
volunteer activities, if not inconsistent
with the laws and regulations described
above. Executive Order 12988
specifically directs that all Federal
agencies ‘‘develop appropriate programs
to encourage and facilitate pro bono
legal and other volunteer service by
government employees to be performed
on their own time, including attorneys,
as permitted by statute, regulation, or
other rule or guideline.”

The Department considered a
proposal to ban compensated practice of
law. The availability of pecuniary gain
could increase instances of outside
representation or induce the continuous
practice of law with concomitant
administrative, management, and
conflicts avoidance burdens that are not
implicated by the infrequent or
occasional uncompensated activities
currently permitted on behalf of
indigent clients, specified relatives and

estates, and individuals subject to
disciplinary, loyalty, or other personnel
administration proceedings. On the
other hand, the Department recognizes
that many compensated activities—such
as preparing a will, drafting Subchapter
S incorporation documents, searching
real estate titles, advising on State law
contract disputes, or representing a
client in traffic court—can generally be
undertaken without detriment to the
agency’s interests, provided that the
employee adheres to the limitations of
this rule. The Department, therefore,
opted for the less restrictive approach
embodied in this regulation.

(d) Prior Approval for Outside
Employment and Other Outside
Activities. Section 2635.803 of the OGE
Standards provides that an agency, by
supplemental regulation, may require its
employees to obtain advance
administrative approval before engaging
in certain types of outside employment
or other outside activities, where the
agency has determined that such a
requirement is necessary or desirable for
the purpose of administering its ethics
program. Provisions in the HHS
Standards of Conduct and the FDA
Supplement, 45 CFR parts 73 and 73a
(which are superseded by this rule),
have long required employees to obtain
written approval prior to engaging in
certain outside employment or other
outside activities. Section 5501.106(d)
continues this requirement.

The prior approval requirement has
been an integral part of the HHS ethics
program. Its continuance is deemed
necessary to ensure that an employee’s
participation in outside employment or
other outside activities does not
adversely affect operations within the
employing component or place the
employee at risk of violating applicable
statutes and regulations governing
employee conduct.

(1) General Approval Requirement.
Section 5501.106(d)(1) enumerates the
employment or activities, with or
without compensation, for which prior
approval is required: (i) Providing
consultative or professional services,
including service as an expert witness;
(ii) engaging in teaching, speaking,
writing or editing that relates to an
employee’s official duties or that is
undertaken as a result of an invitation
from a prohibited source; and (iii)
providing services to a non-Federal
entity as an officer, director, or board
member, or as a member of a group,
however denominated, that renders
advice, counsel, or consultation.

Paragraph (d)(1)(iii), however, does
not require prior approval for
uncompensated (other than
reimbursement of expenses) service as

an officer, director, board member, or
advisory group member in a political,
religious, social, fraternal or recreational
organization, unless the position held
by the employee requires the provision
of professional services. For example, an
HHS employee trained as an accountant
may serve, without prior approval, on a
church board and keep the church’s
books. Providing accounting services is
not a requirement of service on the
board. However, if the church were to
hire the employee, with or without
compensation, as its accountant, prior
approval would be required.

Prior approval is required for service
as an officer, director, board member, or
advisory group member in a
professional association or similar
organization. Officeholding in a
professional association may raise
“representation’ issues and other ethics
concerns not usually encountered in the
context of political, religious, social,
fraternal or recreational organizations.

(2) Additional approval requirement
applicable to employees of the Food and
Drug Administration and the Office of
the Chief Counsel.

Under FDA'’s prior rule, adopted in
1972, all FDA employees have been
required to obtain prior approval for all
outside employment, with limited
exceptions. 45 CFR 73a.735-401. This
requirement proved to be an effective
mechanism for preventing inadvertent
conflicts of interest among FDA
employees. Section 5501.106(d)(2) will
continue this requirement.

FDA estimates that approximately
25% of all consumer spending in the
United States is on products regulated
by FDA. FDA can take actions that affect
enterprises as diverse as grocery
retailers, home appliance
manufacturers, cosmetics distributors,
and dairy farmers. Even non-profit
organizations, such as patient advocacy
groups or blood banks, can have an
interest in FDA actions. In light of the
pervasiveness and variety of FDA-
regulated and FDA-affected
organizations in the United States, there
is a significant risk that employees
engaged in outside employment or self-
employed business activity may
confront actual or apparent conflicts of
interest.

The prior approval requirement in
§5501.106(d)(2) will allow FDA to assist
employees in identifying organizations
that are regulated by FDA or
significantly involved in FDA issues.
Ultimately, prior approval helps FDA
employees to avoid conflicting activities
with such organizations.

Section 5501.106(d)(2) codifies
existing practice by applying the prior
approval requirement to employees of
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the FDA Office of the Chief Counsel.
The rule also codifies current practice
by requiring prior approval for self-
employed business activity.

Consistent with the other prior
approval provisions applicable to all
HHS employees, § 5501.106(d)(2) will
not require approval for participation in
the activities of a political, religious,
social, fraternal, or recreational
organization, unless the position
requires the provision of professional
services, or is rendered for
compensation (other than
reimbursement of expenses). Moreover,
the prior approval requirement will not
apply to those categories of employment
that have been exempted, pursuant to
§5501.106(d)(5), based on a
determination that such employment
activities generally would be approved
and are not likely to involve conduct
prohibited by statute or regulation.

(3) Submission of Requests for Prior
Approval. This paragraph specifies that
requests for approval of outside
activities must be submitted to the
employee’s supervisor a reasonable time
in advance of the proposed activity.
Prior approval requests must include
information sufficient to assess the
activity, such as: the employee’s name,
organizational location, position title,
and grade or rank; the name of the
person or organization for whom the
outside work is to be performed; a
description of the type and location of
such work; the method of
compensation; the duration of the
activity, and the number of hours the
employee expects to be engaged in such
work.

In order to implement the
prohibitions contained in paragraphs (c)
(1) and (2) of this section relating to
HHS grant and contract activities, the
employee must provide additional
information as currently required on the
HHS Form 520, “Request for Approval
of Outside Activity.” An employee who
renders consultative or professional
services must state whether the client or
outside employer is a current or
prospective HHS grantee or contractor.
And, an employee, irrespective of the
type of services to be provided, must
identify any HHS funding sources for
the specific activity in which the
employee proposes to engage.

For activities involving teaching,
speaking, writing, or editing, the
employee must submit the proposed
text of any disclaimer that is required by
either the OGE Standards or the agency
instructions or manual issuances
authorized by paragraph (d)(5) of
§5501.106. Section 2635.807(b)(2) of the
OGE Standards permits an employee
who is engaged in outside teaching,

speaking or writing, to use, or permit
the use of, the employee’s title or
position in connection with an article
published in a scientific or professional
journal, provided that the title or
position is accompanied by a reasonably
prominent disclaimer satisfactory to the
agency. The disclaimer must indicate
that the views expressed in the article
do not necessarily represent the views
of the agency or the United States.

(4) Standard for Approval. Paragraph
(d)(4) specifies the standard for approval
of outside employment or other
activities. An activity that is not
expected to involve conduct prohibited
by statute or regulation, including part
2635 and the agency supplemental,
shall be approved. However, a note
following the paragraph cautions that
during the course of an otherwise
approvable activity, situations may
arise, or actions may be contemplated,
that, nevertheless, pose ethical
concerns.

(5) Responsibilities of the Designated
Agency Ethics Official and Component
Agencies. Section 5501.106(d)(5)
authorizes the Designated Agency Ethics
Official (DAEO) or the separate agency
components, with the concurrence of
the DAEO, to issue instructions or
manual issuances exempting categories
of employment or other activities from
the prior approval requirement based on
a determination that the employment or
activities within those categories would
generally be approved and are not likely
to involve conduct prohibited by statute
or Federal regulation, including the
OGE Standards and this supplemental
regulation.

Through these instructions or manual
issuances, agency components may
specify internal procedures governing
the submission of prior approval
requests, designate appropriate officials
to act on such requests, and include
examples of outside employment or
other outside activities that are
permissible or impermissible consistent
with the OGE Standards and this part.

The OGE Standards also recognize
that agencies may have policies
requiring advance agency review,
clearance, or approval of certain
speeches, books, articles, or similar
products to determine whether the
material contains an appropriate
disclaimer, discloses nonpublic
information, or otherwise complies with
the teaching, speaking and writing
provisions of 5 CFR 2635.807. Because
the need for preclearance and/or
disclaimers may differ depending upon
the activities and missions of the
various components of the Department,
the rule authorizes inclusion of such

policies within the instructions or
manual issuances.

The Department will continue to
employ HHS Form 520 as both a prior
approval request form and a record of
the disposition by the approval official.
Paragraph (d)(5)(iii) of the section
requires officials responsible for the
administrative aspects of these
regulations to make provisions for the
filing and retention of these forms.

No provision is made in these
regulations, however, for an annual
reporting of outside activities submitted
on HHS Form 521, as previously
required by 45 CFR 73.735-709. That
section elicited an annual written
verification whether the work or activity
described in the original request was
actually performed and required the
employee to specify the amount of time
spent and whether the activity would
continue unchanged. Because the HHS
Form 520 contains a blank for
specifying duration and any substantive
change in the scope of the approved
activity would constitute a new activity
requiring submission of another HHS
Form 520, the annual report appears to
be unnecessarily duplicative. Moreover,
the information requested would, in any
event, form the basis of a responsible
dialogue between employees and
supervisors concerning workload
allocation and the avoidance of
conflicts. The minimal benefit to be
derived from an annual report does not
outweigh the considerable burden
involved in collecting, tracking, and
reviewing the forms. Accordingly, the
requirement for filing an annual HHS
Form 521 expires upon the effective
date of this rule.

Section 5501.107 Teaching, Speaking
and Writing by Special Government
Employees in the Public Health Service

Section 5501.107 is intended to deal
with a common situation presented by
special Government employees in the
health agencies of the Department who
participate as speakers in continuing
medical education (CME) courses and
similar activities. These health agencies
must rely on special Government
employees who are experts in various
biomedical fields. Such individuals
tend to be active in private CME
programs, which frequently are
sponsored or underwritten by the
medical product industry. At FDA, in
particular, it is very common to find
that advisory committee members, in
their private capacity as recognized
experts in various biomedical fields,
receive regular requests to participate in
CME courses from medical product
manufacturers. Sometimes these
manufacturers will have interests that
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may be affected substantially by official
matters to which the special
Government employee already has been
assigned. This provision makes clear
that such employees may accept offers
of compensation to participate in CME
courses and similar events only when
the employee recuses from the
particular matter that would affect the
interests of the manufacturer.

Section 5501.108 Exception to the
Prohibition Against Assisting in the
Prosecution of Claims Against, or Acting
as an Agent or Attorney Before, the
Government, Applicable Only to
Employees Assigned to Federally
Recognized Indian Tribes or Alaska
Native Villages or Regional or Village
Corporations Pursuant to the
Intergovernmental Personnel Act

Section 2635.902 of the OGE
Standards contains a list of statutory
provisions to which an employee’s
conduct must conform. Among these
provisions is the criminal prohibition of
18 U.S.C. 205, which generally bans
representational activities, whether or
not for compensation, performed by any
employee in claims against, or in other
matters affecting, the Government.

The Indian Self-Determination Act (25
U.S.C. 450i(f)), however, permits
Federal employees detailed or assigned
to Indian tribes or Alaska Native villages
or regional or village corporations,
pursuant to the Intergovernmental
Personnel Act (5 U.S.C. 3372), to act as
agents or attorneys for, or appear on
behalf of, such tribes or Alaska Native
villages or corporations in connection
with any matter pending before any
department, agency, court, or
commission, in which the United States
is a party or has a direct and substantial
interest; provided that each such
employee advises in writing the head of
the department, agency, court, or
commission before which the individual
appears, of any personal and substantial
involvement the individual may have
had as an employee of the United States
in connection with the matter. Section
5501.108 is added, therefore, to make
explicit this exception to 18 U.S.C. 205,
as referenced in §§2635.801(d)(4) and
2635.902(d) of the OGE Standards.

I11. Matters of Regulatory Procedure
Administrative Procedure Act

The Department of Health and Human
Services has found that good cause
exists under 5 U.S.C. 553(b) and (d) for
waiving, as unnecessary and contrary to
the public interest, the general notice of
proposed rulemaking and the 30-day
delay in effectiveness as to this final
rule. Similar regulations have been

applicable to Department employees
under the now superseded HHS
Standards of Conduct and FDA
Supplement contained at 45 CFR parts
73 and 73a. An immediate effective date
is necessary to effect a smooth
regulatory transition and to avoid a
lapse in applicable procedural and
substantive rules relating to prior
approval of outside activities and
prohibited financial interests that could
otherwise occur due to the expiration of
‘““grandfathering” provisions contained
in the OGE Standards. See 60 FR 66857.

Moreover, the proposed rulemaking
requirements of the Administrative
Procedure Act are not applicable
because this rule deals with agency
organization, procedure, or practice, 5
U.S.C. 553(b), and relates to matters of
agency management and personnel, 5
U.S.C. 553(a)(2). The rule also contains
several substantive provisions that grant
or recognize an exemption or relieve a
restriction such that an immediate
effective date is permitted under 5
U.S.C.(d)(2).

Executive Order 12866, Regulatory
Planning and Review

In issuing this rule, the Department of
Health and Human Services has adhered
to the regulatory philosophy and the
applicable principles of regulations set
forth in section 1 of Executive Order
12866 of September 30, 1993. This rule
is limited to agency organization,
management, or personnel matters, and
thus is not a “‘significant regulatory
action,” as defined in sections 3(d)
through (f) of the Executive order.

Regulatory Flexibility Act

The Department of Health and Human
Services has determined under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this regulation will not
have a significant economic impact on
a substantial number of small business
entities because it affects only HHS
employees.

Paperwork Reduction Act

The Department of Health and Human
Services has determined that the
Paperwork Reduction Act (44 U.S.C.
chapter 35) does not apply because this
regulation does not impose any new
information collection requirements that
require the approval of the Office of
Management and Budget.

List of Subjects in 5 CFR Part 5501

Conflict of interests, Government
employees.

Dated: July 17, 1996.
Donna E. Shalala,
Secretary, Department of Health and Human
Services.
Approved: July 22, 1996.
Stephen D. Potts,
Director, Office of Government Ethics.

For the reasons set forth in the
preamble, the Department of Health and
Human Services, with the concurrence
of the Office of Government Ethics, is
amending title 5 of the Code of Federal
Regulations by adding a new chapter
XLV, consisting of part 5501, to read as
follows:

5 CFR CHAPTER XLV—DEPARTMENT OF
HEALTH AND HUMAN SERVICES

PART 5501—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE
DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Sec.

5501.101 General.

5501.102 Designation of HHS components
as separate agencies.

5501.103 Gifts from federally recognized
Indian tribes or Alaska Native villages or
regional or village corporations.

5501.104 Prohibited financial interests
applicable to employees of the Food and
Drug Administration and the Office of
the Chief Counsel.

5501.105 Exemption for otherwise
disqualifying financial interests derived
from Indian or Alaska Native birthrights.

5501.106 Outside employment and other
outside activities.

5501.107 Teaching, speaking and writing
by special Government employees in the
Public Health Service.

5501.108 Exception to the prohibition
against assisting in the prosecution of
claims against, or acting as an agent or
attorney before, the Government,
applicable only to employees assigned to
federally recognized Indian tribes or
Alaska Native villages or regional or
village corporations pursuant to the
Intergovernmental Personnel Act.

Authority: 5 U.S.C. 301, 7301, 7353; 5

U.S.C. App. (Ethics in Government Act of
1978); 25 U.S.C. 450i(f); 42 U.S.C. 216; E.O.
12674, 54 FR 15159, 3 CFR, 1989 Comp., p.
215, as modified by E.O. 12731, 55 FR 42547,
3 CFR, 1990 Comp., p. 306; 5 CFR 2635.105,
2635.203, 2635.403, 2635.802, 2635.803.

§5501.101 General.

(a) Purpose. The regulations in this
part apply to employees of the
Department of Health and Human
Services (HHS) and supplement the
Standards of Ethical Conduct for
Employees of the Executive Branch
contained in 5 CFR part 2635. In
addition to 5 CFR part 2635 and this
part, employees are required to comply
with implementing guidance and
procedures issued by HHS components
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in accordance with 5 CFR 2635.105(c).
Employees are also subject to the
executive branch-wide financial
disclosure regulations at 5 CFR part
2634, the Employee Responsibilities and
Conduct regulations at 5 CFR part 735,
and the HHS regulations regarding
conduct at 45 CFR part 73.

(b) Applicability. The regulations in
this part apply to individuals who are
“employees’ within the meaning of 5
CFR 2635.102(h). The regulations thus
apply to special Government employees,
except to the extent they are specifically
excluded from certain provisions, and to
uniformed service officers in the Public
Health Service Commissioned Corps on
active duty.

(c) Definitions. Unless a term is
otherwise defined in this part, the
definitions set forth in 5 CFR part 2635
apply to terms in this part. In addition,
for purposes of this part:

(1) Federally recognized Indian tribe
or Alaska Native village or regional or
village corporation means any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska Native village or regional or
village corporation as defined in or
established pursuant to the Alaska
Native Claims Settlement Act, 43 U.S.C.
1601 et seq., which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

(2) Significantly regulated
organization means an organization for
which the sales of products regulated by
the Food and Drug Administration
(FDA) constitute ten percent or more of
annual gross sales in the organization’s
previous fiscal year; where an
organization does not have a record of
sales of FDA-regulated products, it will
be deemed to be significantly regulated
if its operations are solely in fields
regulated by FDA.

§5501.102 Designation of HHS
components as separate agencies.

(a) Separate agency components of
HHS. Pursuant to 5 CFR 2635.203(a),
each of the thirteen components of HHS
listed below is designated as an agency
separate from each of the other twelve
listed components and, for employees of
that component, as an agency distinct
from the remainder of HHS. However,
the components listed below are not
deemed to be separate agencies for
purposes of applying any provision of 5
CFR part 2635 or this part to employees
of the remainder of HHS:

(1) Administration on Aging;

(2) Administration for Children and
Families:

(3) Agency for Health Care Policy and
Research;

(4) Agency for Toxic Substances and
Disease Registry;

(5) Centers for Disease Control and
Prevention;

(6) Food and Drug Administration;

(7) Health Care Financing
Administration;

(8) Health Resources and Services
Administration;

(9) Indian Health Service;

(10) National Institutes of Health;

(11) Office of Consumer Affairs;

(12) Program Support Center; and

(13) Substance Abuse and Mental
Health Services Administration.

(b) Definition—(1) Employee of a
component includes, in addition to
employees actually within a component,
an employee in a division or region of
the Office of the General Counsel that
principally advises or represents that
component.

(2) Remainder of HHS means
employees in the Office of the Secretary
and Staff Divisions, employees of the
Office of the General Counsel with
Department-wide responsibility, and
any HHS employee not in one of the 13
components designated as separate
agencies in paragraph (a) of this section.

(c) Applicability of separate agency
designations. The designations in
paragraph (a) of this section identify an
employee’s “‘agency” for purposes of:

(1) Determining when a person is a
prohibited source within the meaning of
5 CFR 2635.203(d) for purposes of
applying:

(i) The regulations at subpart B of 5
CFR part 2635 governing gifts from
outside sources; and

(ii) The regulations at §5501.106
requiring prior approval of outside
employment and other outside
activities; and

(2) Determining whether teaching,
speaking or writing relates to the
employee’s official duties within the
meaning of 5 CFR 2635.807(a)(2)(i).

§5501.103 Gifts from federally recognized
Indian tribes or Alaska Native villages or
regional or village corporations.

(a) Tribal or Alaska Native gifts. In
addition to the gifts which come within
the exceptions set forth in 5 CFR
2635.204, and subject to all provisions
of 5 CFR 2635.201 through 2635.205, an
employee may accept unsolicited gifts
of native artwork or crafts from federally
recognized Indian tribes or Alaska
Native villages or regional or village
corporations, provided that the
aggregate market value of individual
gifts received from any one tribe or
village under the authority of this
paragraph shall not exceed $200 in a
calendar year.

(b) Limitations on use of exception. If
the donor is a tribe or village that has
interests that may be substantially
affected by the performance or
nonperformance of an employee’s
official duties, the employee may accept
the gifts authorized by paragraph (a) of
this section only where there is a
written finding by the agency designee
that acceptance of the gift is in the
agency’s interest and will not violate
any of the limitations on the use of
exceptions contained in 5 CFR
2635.202(c).

§5501.104 Prohibited financial interests
applicable to employees of the Food and
Drug Administration and the Office of the
Chief Counsel.

(a) General prohibition. Except as
permitted by paragraph (b) of this
section, no employee or spouse or minor
child of an employee, other than a
special Government employee or the
spouse or minor child of a special
Government employee, of the Food and
Drug Administration or of the Office of
the Chief Counsel shall have a financial
interest in a significantly regulated
organization.

(b) Exceptions. Notwithstanding the
prohibition in paragraph (a) of this
section:

(1) An employee or spouse or minor
child of an employee may hold a
pension arising from employment with
a significantly regulated organization.

(2) An employee who is not required
to file a public or confidential financial
disclosure report pursuant to 5 CFR part
2634, or the spouse or minor child of
such employee, may hold a financial
interest in a significantly regulated
organization if:

(i) The total cost or value, measured
at the time of acquisition, of the
combined interests of the employee and
the employee’s spouse and minor
children in the regulated organization
was $5,000 or less;

(i) The holding, if it represents an
equity interest, constitutes less than 1
percent of the total outstanding equity
of the organization; and

(iii) The total holdings in significantly
regulated organizations account for less
than 50 percent of the total value of the
combined investment portfolios of the
employee and the employee’s spouse
and minor children.

(3) An employee or spouse or minor
child of an employee may have an
interest in a significantly regulated
organization that constitutes any
interest in a publicly traded or publicly
available investment fund (e.g., a
mutual fund), or a widely held pension
or similar fund, which, in the literature
it distributes to prospective and current
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investors or participants, does not
indicate the objective or practice of
concentrating its investments in
significantly regulated organizations, if
the employee neither exercises control
nor has the ability to exercise control
over the financial interests held in the
fund.

(4) In cases involving exceptional
circumstances, the Commissioner or the
Commissioner’s designee may grant a
written exception to permit an
employee, or the spouse or minor child
of an employee, to hold a financial
interest in a significantly regulated
organization based upon a
determination that the application of the
prohibition in paragraph (a) of this
section is not necessary to ensure public
confidence in the impartiality or
objectivity with which HHS programs
are administered or to avoid a violation
of part 2635 of this title.

Note: With respect to any excepted
financial interest, employees are reminded of
their obligations under 5 CFR part 2635, and
specifically their obligation under subpart D
to disqualify themselves from participating in
any particular matter in which they, their
spouses or minor children have a financial
interest. Furthermore, the agency may
prohibit or restrict an individual employee
from acquiring or holding any financial
interest or a class of financial interests based
on the agency’s determination that the
interest creates a substantial conflict with the
employee’s duties, within the meaning of 5
CFR 2635.403.

§5501.105 Exemption for otherwise
disqualifying financial interests derived
from Indian or Alaska Native birthrights.

(a) Under 18 U.S.C. 208(b)(4), an
employee who otherwise would be
disqualified may participate in a
particular matter where the otherwise
disqualifying financial interest that
would be affected results solely from the
interest of the employee, or the
employee’s spouse or minor child, in
birthrights:

(1) In an Indian tribe, band, nation, or
other organized group or community,
including any Alaska Native village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act, which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians;

(2) In an Indian allotment the title to
which is held in trust by the United
States or which is inalienable by the
allottee without the consent of the
United States; or

(3) In an Indian claims fund held in
trust or administered by the United
States.

(b) The exemption described in
paragraph (a) of this section applies
only if the particular matter does not
involve the Indian allotment or claims
fund or the Indian tribe, band, nation,
organized group or community, or
Alaska Native village corporation as a
specific party or parties.

§5501.106 Outside employment and other
outside activities.

(a) Applicability. This section does
not apply to special Government
employees.

(b) Definitions. For purposes of this
section:

(1) Compensation has the meaning set
forth in 5 CFR 2635.807(a)(2)(iii).

(2) Consultative services means the
provision of personal services by an
employee, including the rendering of
advice or consultation, which requires
advanced knowledge in a field of
science or learning customarily acquired
by a course of specialize instruction and
study in an institution of higher
education, hospital, or other similar
facility.

(3) Professional services means the
provision of personal services by an
employee, including the rendering of
advice or consultation, which involves
the skills of a profession as defined in
5 CFR 2636.305(b)(1).

(c) Prohibited outside employment
and activities—(1) Prohibited assistance
in the preparation of grant applications
or contract proposals. An employee
shall not provide consultative or
professional services, for compensation,
to or on behalf of any other person to
prepare, or assist in the preparation of,
any grant application, contract proposal,
program report, or other document
intended for submission to HHS.

(2) Prohibited employment in HHS-
funded activities. An employee shall
not, for compensation, engage in
employment, as defined in 5 CFR
2635.603(a), with respect to a particular
activity funded by an HHS grant,
contract, cooperative agreement,
cooperative research and development
agreement, or other funding mechanism
authorized by statute.

(3) Prohibited outside activities
applicable to employees of the Food and
Drug Administration and the Office of
the Chief Counsel. An employee of the
Food and Drug Administration or the
Office of the Chief Counsel who is
required to file a public or confidential
financial disclosure report pursuant to 5
CFR part 2634 shall not:

(i) Engage in any self-employed
business activity for which the sale or
promotion of FDA-regulated products is
expected to constitute ten percent or

more of annual gross sales or revenues;
or

(i) Engage in employment, as defined
in 5 CFR 2635.603(a), whether or not for
compensation, with a significantly
regulated organization, as defined in
§5501.101(c)(2), unless the employment
meets either of the following exceptions:

(A) The employment consists of the
practice of medicine, dentistry,
veterinary medicine, pharmacy, nursing,
or similar practices, provided that the
employment does not involve
substantial unrelated non-professional
duties, such as personnel management,
contracting and purchasing
responsibilities (other than normal “‘out-
of-stock” requisitioning), and does not
involve employment by a medical
product manufacturer in the conduct of
biomedical research; or

(B) The employment is limited to
clerical or similar services (such as
cashier or janitorial services) in retail
stores, such as supermarkets, drug
stores, or department stores.

(4) Prohibited outside practice of law
applicable to attorneys in the Office of
the General Counsel.

(i) An employee who serves as an
attorney in or under the supervision of
the Office of the General Counsel shall
not engage in any outside practice of
law that might require the attorney to:

(A) Assert a legal position that is or
appears to be in conflict with the
interests of the Department of Health
and Human Services, the client to
which the attorney owes a professional
responsibility; or

(B) Interpret any statute, regulation or
rule administered or issued by the
Department.

(ii) Exceptions. Nothing in this
section prevents an employee from:

(A) Acting, with or without
compensation, as an agent or attorney
for, or otherwise representing, the
employee’s parents, spouse, child, or
any person for whom, or for any estate
for which, the employee is serving as
guardian, executor, administrator,
trustee, or other personal fiduciary to
the extent permitted by 18 U.S.C. 203
and 205, or from providing advice or
counsel to such persons or estate; or

(B) Acting, without compensation, as
an agent or attorney for, or otherwise
representing, any person who is the
subject of disciplinary, loyalty, or other
personnel administration proceedings in
connection with those proceedings to
the extent permitted by 18 U.S.C. 205,
or from providing uncompensated
advice or counsel to such person; or

(C) Giving testimony under oath or
from making statements required to be
made under penalty for perjury or
contempt.
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(iii) Specific approval procedures.

(A) The exceptions to 18 U.S.C. 203
and 205 described in paragraph
(c)(@)(ii)(A) of this section do not apply
unless the employee obtained the
approval of the Government official
responsible for the appointment of the
employee to a Federal position.

(B) The exception to 18 U.S.C. 205
described in paragraph (c)(4)(ii)(B) of
this section does not apply unless the
employee has obtained the approval of
a supervisory official who has authority
to determine whether the employee’s
proposed representation of another
person in a personnel administration
matter is consistent with the faithful
performance of the employee’s duties.

(d) Prior approval for outside
employment and other outside
activities—(1) General approval
requirement. Except to the extent that an
employment or other activity has been
exempted under paragraph (d)(5) of this
section, an employee shall obtain
written approval prior to engaging, with
or without compensation, in the
following outside employment or
activities:

(i) Providing consultative or
professional services, including service
as an expert witness.

(i) Engaging in teaching, speaking,
writing, or editing that:

(A) Relates to the employee’s official
duties within the meaning of 5 CFR
2635.807(a)(2)(i)(B) through (E); or

(B) Would be undertaken as a result
of an invitation to engage in the activity
that was extended to the employee by a
person who is a prohibited source
within the meaning of 5 CFR
2635.203(d), as modified by § 5501.102.

(iii) Providing services to a non-
Federal entity as an officer, director, or
board member, or as a member of a
group, such as a planning commission
advisory council, editorial board, or
scientific or technical advisory board or
panel, which requires the provision of
advice, counsel, or consultation, unless
the service is provided without
compensation other than reimbursement
of expenses to a political, religious,
social, fraternal, or recreational
organization and the position held does
not require the provision of professional
services within the meaning of
paragraph (b)(3) of this section.

(2) Additional approval requirement
for employees of the Food and Drug
Administration and the Office of the
Chief Counsel.

(i) In addition to the general approval
requirements set forth in paragraph
(d)(1) of this section, an employee of the
Food and Drug Administration or the
Office of the Chief Counsel shall obtain
written approval prior to engaging in

any outside employment, as defined in
5 CFR 2635.603(a), whether or not for
compensation, or any self-employed
business activity.

(i) The requirement of paragraph
(d)(2)(i) of this section does not apply to
participation in the activities of a
political, religious, social, fraternal, or
recreational organization, unless the
position held requires the provision of
professional services or is performed for
compensation other than the
reimbursement of expenses.

(iii) The requirement of paragraph
(d)(2)(i) of this section shall not apply
to the extent that an employment
activity has been exempted, pursuant to
paragraph (d)(5) of this section.

(3) Submission of requests for
approval. An employee seeking to
engage in any of the activities for which
advance approval is required shall make
a written request for approval a
reasonable time before beginning the
activity. This request should be directed
to the employee’s supervisor who will
forward it to the official authorized to
approve outside employment and
activities requests for the employee’s
component. All requests for prior
approval shall include the following
information:

(i) The employee’s name,
organizational location, occupational
title, grade, and salary;

(ii) The nature of the proposed
outside employment or other outside
activity, including a full description of
the specific duties or services to be
performed;

(iii) A description of the employee’s
official duties that relate in any way to
the proposed activity;

(iv) The name and address of the
person or organization for whom or with
which the work or activity will be done,
including the location where the
services will be performed;

(v) The estimated total time that will
be devoted to the activity. If the
proposed outside activity is to be
performed on a continuing basis, a
statement of the estimated number of
hours per year; for other employment, a
statement of the anticipated beginning
and ending date;

(vi) A statement as to whether the
work can be performed entirely outside
of the employee’s regular duty hours
and, if not, the estimated number of
hours of absence from that will be
required;

(vii) The method of basis of any
compensation (e.g., fee, per diem,
honorarium, royalties, stock options,
travel and expenses, or other);

(viii) A statement as to whether the
compensation is derived from an HHS

grant, contract, cooperative agreement,
or other source of HHS funding;

(ix) For activities involving the
provision of consultative or professional
services, a statement indicating whether
the client, employer, or other person on
whose behalf the services are performed
is receiving, or intends to seek, an HHS
grant, contract, cooperative agreement,
or other funding relationship; and

(x) For activities involving teaching,
speaking, writing or editing, the
proposed text of any disclaimer required
by 5 CFR 2635.807(b)(2) or by the
instructions or manual issuances
authorized under paragraph (d)(5) of
this section.

(4) Standard for approval. Approval
shall be granted unless it is determined
that the outside employment or other
outside activity is expected to involve
conduct prohibited by statute or Federal
regulation, including 5 CFR part 2635
and this part.

Note: The granting of granting of approval
for an outside activity does not relieve the
employee of the obligation to abide by all
applicable laws governing employee conduct
nor does approval constitute a sanction of
any violation. Approval involves an
assessment that the general activity as
described on the submission does not appear
likely to violate any criminal statutes or other
ethics rules. Employees are reminded that
during the course of an otherwise approvable
activity, situations may arise, or actions may
be contemplated, that, nevertheless, pose
ethical concerns.

Example 1: A clerical employee with a
degree in library science volunteers to work
on the acquisitions committee at a local
public library. Serving on a panel that
renders advice to a non-Federal entity is
subject to prior approval. Because
recommending books for the library
collection normally would not pose a conflict
with the typing duties assigned the
employee, the request would be approved.

Example 2: While serving on the library
acquisitions committee, the clerical
employee in the preceding example is asked
to help the library business office locate a
missing book order. Shipment of the order is
delayed because the publisher has declared
bankruptcy and its assets, including
inventory in the warehouse, have been frozen
to satisfy the claims of the Internal Revenue
Service and other creditors. The employee
may not contact the Federal bankruptcy
trustee to seek, on behalf of the public
library, the release of the books. Even though
the employee’s service on the acquisitions
committee had been approved, a criminal
statute, 18 U.S.C. 205, would preclude any
representation by a Federal employee of an
outside entity before a Federal court or
agency with respect to a matter in which the
United States is a party or has a direct and
substantial interest.

(5) Responsibilities of the designated
agency ethics official and component
agencies. (i) The designated agency
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ethics official or, with the concurrence
of the designated agency ethics official,
each of the separate agency components
of HHS listed in §5501.102 may issue
an instruction or manual issuance
exempting categories of employment or
other outside activities from a
requirement of prior written approval
based on a determination that the
employment or activities within those
categories would generally be approved
and are not likely to involve conduct
prohibited by statute or Federal
regulations, including 5 CFR part 2635
and this part.

(if) HHS components may specify
internal procedures governing the
submission of prior approval requests
and designate appropriate officials to act
on such requests. The instructions or
manual issuances may include
examples of outside employment and
other outside activities that are
permissible or impermissible consistent
with 5 CFR part 2635 and this part.
With respect to teaching, speaking,
writing, or editing activities, the
instructions or manual issuances may
specify preclearance procedures and/or
require disclaimers indicating that the
views expressed do not necessarily
represent the views of the agency or the
United States.

(iii) The officials within the respective
HHS components who are responsible
for the administrative aspects of these
regulations and the maintenance of
records shall make provisions for the
filing and retention of requests for
approval of outside employment and
other outside activities and copies of the
notification of approval or disapproval.

§5501.107 Teaching, speaking and writing
by special Government employees in the
Public Health Service.

(a) Applicability. This section applies
to special Government employees in the
Public Health Service who otherwise are
prohibited from accepting compensation
for teaching, speaking or writing that is
related to their official duties, within
the meaning of 5 CFR
2635.807(a)(2)(i)(C), because the
invitation or the offer of compensation
for the activity was extended at a time
when the special Government employee
was assigned to perform official duties
that may substantially affect the
interests of the inviter or offeror.

(b) Permissible compensation. A
special Government employee may
accept compensation for teaching,
speaking or writing in circumstances
described in paragraph (a) of this
section only where the special
Government employee recuses from the
official assignment that may
substantially affect the interests of the
person who extended the invitation to
engage in the activity or the offer of
compensation.

§5501.108 Exception to the prohibition
against assisting in the prosecution of
claims against, or acting as an agent or
attorney before, the Government, applicable
only to employees assigned to federally
recognized Indian tribes or Alaska Native
villages or regional or village corporations
pursuant to the Intergovernmental
Personnel Act.

(a) 18 U.S.C. 205. Section 205 of title
18 of the United States Code prohibits
an employee, whether or not for
compensation, from acting as an agent

or attorney for anyone in a claim against
the United States, or from acting in such
capacity on behalf of another before any
department, agency, or other specified
entity, in any particular matter in which
the United States is a party or has a
direct and substantial interest.

(b) Exception applicable only to
employees assigned to federally
recognized Indian tribes or Alaska
Native villages or regional or village
corporations pursuant to the
Intergovernmental Personnel Act.
Notwithstanding the provisions of 18
U.S.C. 205, the Indian Self-
Determination Act (25 U.S.C. 450i(f))
authorizes Federal employees detailed
or assigned to Indian tribes or Alaska
Native villages or regional or village
corporations, pursuant to the
Intergovernmental Personnel Act (5
U.S.C. 3372), to act as agents or
attorneys for, or appear on behalf of,
such tribes or Alaska Native villages or
corporations in connection with any
matter pending before any department,
agency, court, or commission, in which
the United States is a party or has a
direct and substantial interest. Such
employees must advise, in writing, the
head of the agency, with which they are
dealing on behalf of an Indian tribe or
Alaska Native village or corporation, of
any personal and substantial
involvement they may have had as an
officer or employee of the United States
in connection with the matter
concerned.
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