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RD I nstruction 4279-A
PART 4279 - GUARANTEED LOANMAKI NG

Subpart A - General

§ 4279.1 Purpose.

(a) This subpart contains general regulations for making and servicing
Busi ness and I ndustry (B& ) |oans guaranteed by the Agency and applies
to |l enders, holders, borrowers and other parties involved in making,
guar ant eei ng, hol ding, servicing, or liquidating such | oans.

(b) It is the responsibility of the lender to ascertain that al
requi rements for making, securing, servicing, and collecting the | oan
are conplied wth.

(c) Copies of all forns, regulations, and Instructions referenced in
this subpart are available in any Agency office. Wenever a formis
designated in this subpart, that designation includes predecessor and
successor forns, if applicable, as specified by the field or Nationa
Ofice. Any portion of this Instruction appearing in italicized type is
consi dered by the Agency to be admi nistrative procedure and has not been
publ i shed as part of the regulation in the Federal Register.

8 4279.2 Definitions and abbreviations

(a) Definitions

Agency. The Rural Business-Cooperative Service or successor Agency
assigned by the Secretary of Agriculture to adm nister the B& program
Ref erences to the National Office, Finance Ofice, State O fice or other
Agency offices or officials should be read as prefaced by “Agency” or
“Rural Devel opment” as applicable.

Arm s-1ength transaction The sale, release, or disposition of assets
in which the title to the property passes to a ready, willing, and able
disinterested third party that is not affiliated with or related to and
has no security, nonetary or stockholder interest in the borrower or
transferor at the tinme of the transaction

Assi gnment Guar antee Agreenent (Business and | ndustry) Form 4279-6,
the signed agreenent anong the Agency, the |lender, and the hol der
containing the terns and conditions of an assignment of a guaranteed
portion of a loan, using the single note system

Borrower. All parties liable for the | oan except for guarantors.

DI STR BUTI ON: WSDC Quar ant eed Loanmaki ng
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RD I nstruction 4279-A
§ 4279.2 (Con.)

Condi ti onal Conmmitnment (Business and |Industry) Form 4279-3, the
Agency's notice to the |l ender that the |oan guarantee it has requested
is approved subject to the conmpletion of all conditions and requirenents
set forth by the Agency.

Defi ci ency bal ance The bal ance remaining on a | oan after al
coll ateral has been |iquidated.

Defici ency judgnent A nonetary judgnent rendered by a court of
conpetent jurisdiction after foreclosure and liquidation of al
coll ateral securing the |oan.

Exi sting | ender debt A debt not guaranteed by the Agency, but owed by
a borrower to the sane |lender that is applying for or has received the
Agency guar ant ee.

Fair market value The price that could reasonably be expected for an
asset in an arm s-length transaction between a willing buyer and a
willing seller under ordinary econonic and busi ness conditions.

Farners Home Admi nistration (FnHA) The former agency of the United

St ates Departnment of Agriculture (USDA) that previously adm nistered the
prograns of this Agency. Many Instructions and fornms of FnHA are stil
applicable to Agency prograns.

Fi nance Ofice The office which maintains the Agency financia
accounting records located in St. Louis, Mssouri

H gh-i npact business A business that offers specialized products and
services that permt high prices for the products produced, may have a
strong presence in international market sales, may provide a market for
exi sting | ocal business products and services, and which is locally
owned and managed

Hol der. A person or entity, other than the I ender, who owns all or part
of the guaranteed portion of the loan with no servicing
responsibilities. Wen the single note option is used and the | ender
assigns a part of the guaranteed note to an assi gnee, the assignee
becomes a hol der only when the Agency receives notice and the
transaction is conpleted through use of Form 4279-6 or predecessor form

InterimFinancing A tenporary or short-termloan made with the clear
intent that it will be repaid through another loan. Interimfinancing
is frequently used to pay construction and other costs associated with a
pl anned project, with permanent financing to be obtained after project
conpl eti on.
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§ 4279.2 (Con.)

Lender. The organi zation nmaki ng, servicing, and collecting the |oan
whi ch is guaranteed under the provisions of the appropriate subpart.

Lender's Agreenent (Business and Industry) Form 4279-4 or predecessor
form between the Agency and the | ender setting forth the |ender's |oan
responsibilities when the Loan Note Guarantee is issued.

Loan Agreenent. The agreenent between the borrower and | ender
containing the terms and conditions of the |loan and the responsibilities
of the borrower and | ender.

Loan Note CGuarantee (Business and |Industry) Form 4279-5 or predecessor
form issued and executed by the Agency containing the ternms and
conditi ons of the guarantee.

Loan-to-value The ratio of the dollar ampunt of a |loan to the doll ar
value of the collateral pledged as security for the |oan

Nat ural resource val ue-added product Any naturally occurring product
that is processed to add value to the product. For exanple, strawis
processed into particle board.

Negligent Servicing The failure to performthose services which a
reasonably prudent | ender would performin servicing (including
liquidation of) its own portfolio of |loans that are not guaranteed. The
termincludes not only the concept of a failure to act, but al so not
acting in a timely manner, or acting in a manner contrary to the manner
in which a reasonably prudent | ender would act.

Parity. A lien position whereby two or nore |lenders share a security
interest of equal priority in collateral. 1In the event of default, each

lender will be affected on apro rata basis.

Participation Sale of an interest in a |loan by the | ender wherein the
| ender retains the note, collateral securing the note, and al
responsibility for | oan servicing and |iquidation

Poor. A conmunity or area is considered poor if, based on the nost
recent decennial census data, either the county, city, or census tract
where the community or area is |ocated has a nedi an househol d i ncone at
or below the poverty line for a famly of four; has a medi an househol d

i ncome bel ow t he nonnetropolitan nedi an household incone for the State;
or has a popul ation of which 25 percent or nore have incone at or bel ow
the poverty Iline.
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RD I nstruction 4279-A
§ 4279.2 (Con.)

Pronmi ssory Note Evidence of debt. "Note" or "Prom ssory Note" shal
al so be construed to include "Bond" or other evidence of debt where
appropri at e.

Rural Devel opnment. The Under Secretary for Rural Devel opnent has policy
and operational oversight responsibilities for RHS, RBS, and RUS.

Spreadsheet. A table containing data froma series of financia
statenents of a business over a period of time. Financial statenent

anal ysis normally contains spreadsheets for bal ance sheet itens and

i ncome statenments and nay include funds fl ow statenment data and commonly
used ratios. The spreadsheets enable a reviewer to easily scan the
data, spot trends, and nake compari sons.

State. Any of the 50 States, the Comonwealth of Puerto Rico, the
Virgin Islands of the United States, Guam Anmerican Sanmpa, the
Commonweal th of the Northern Mariana |Islands, the Republic of Palau, the
Federated States of M cronesia, and the Republic of the Marshal

I sl ands.

Subordi nati on An agreement between the | ender and borrower whereby
lien priorities on certain assets pledged to secure paynent of the
guaranteed loan will be reduced to a position junior to, or on parity
with, the lien position of another |oan in order for the Agency borrower
to obtain additional financing, not guaranteed by the Agency, fromthe

| ender or a third party.

Vet eran. For the purposes of assigning priority points, a veteran is a
person who is a veteran of any war, as defined in 8 101(12) of title 38,
Uni ted States Code

(b) Abbreviations

B& - Business and Industry

CF - Community Facilities

CLP - Certified Lender Program
FSA - Farm Servi ce Agency

FM - Forns Manual Insert

OGC - Ofice of the General Counse
NAD - National Appeals Division

RBS - Rural Busi ness-Cooperative Service
RHS - Rural Housing Service

RUS - Rural Uilities Service

SBA - Small Business Adm nistration

USDA - United States Departnent of Agriculture

88 4279.3 - 4279.14 [Reserved]
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§ 4279.15 Exception authority

The Admi nistrator may, in individual cases, grant an exception to any
requi rement or provision of this subpart which is not inconsistent with any
applicable | aw provided, the Adm nistrator determ nes that application of
the requirenment or provision would adversely affect USDA s interest.Requests
for exceptions nust be in witing by the State Director. Requests nust be
supported with docunentation to explain the adverse effect on the Agency’s
i nterest, propose alternative courses of action, and show how t he adverse
effect will be elimnated or mininmzed if the exception is granted.

§ 4279.16 Appeals.

Only the borrower, |ender, or hol der can appeal an Agency deci sion made
under this subpart. |In cases where the Agency has denied or reduced the
anount of final |oss payment to the | ender, the adverse decision may be
appeal ed by the lender only. An adverse decision that only inpacts the hol der
may be appeal ed by the holder only. A decision by a | ender adverse to the
interest of the borrower is not a decision by the Agency, whether or not
concurred in by the Agency. Appeals will be handled in accordance with 7 CFR
part 11. Any party adversely affected by an Agency deci sion under this
subpart may request a determ nation of appealability fromthe Director
Nat i onal Appeal s Division, USDA, within 30 days of the adverse decision

88 4279.17 - 4279.28 [Reserved]

§ 4279.29 Eligible | enders

(a) Traditional lenders An eligible lender is any Federal or State
chartered bank, Farm Credit Bank, other Farm Credit Systeminstitution
with direct |ending authority, Bank for Cooperatives, Savings and Loan
Associ ation, or nortgage conpany that is part of a bank-hol ding conmpany.
These entities nust be subject to credit exam nation and supervision by
ei ther an agency of the United States or a State. Eligible | enders may
al so include credit unions provided, they are subject to credit

exam nation and supervision by either the National Credit Union

Admi ni stration or a State agency, and insurance comnpani es provi ded they
are regul ated by a State or National insurance regul atory agency.
Eligible |l enders include the National Rural Utilities Cooperative

Fi nance Corporation

(b) Oher lenders Rural Utilities Service borrowers and other |enders
not nmeeting the criteria of paragraph (a) of this section may be

consi dered by the Agency for eligibility to become a guaranteed | ender
provi ded, the Agency determ nes that they have the | egal authority to
operate a | ending program and sufficient |ending expertise and financia
strength to operate a successful |ending program

5
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§ 4279.29(b) (Con.)

(1) Such a |l ender nust:

(i) Have a record of successfully making at |east three
comrerci al | oans annually for at |east the nost recent 3 years,
with delinquent | oans not exceeding 10 percent of |oans

out standi ng and historic | osses not exceeding 10 percent of
dol | ars | oaned, or when the proposed | ender can denonstrate
that it has personnel with equival ent previous experience and
where the commercial [ oan portfolio was of a simlar quantity
and quality; and

(ii) Have tangi bl e bal ance sheet equity of at |east seven
percent of tangible assets and sufficient funds available to

di sburse the guaranteed | oans it proposes to approve within the
first 6 months of being approved as a guaranteed | ender

(2) A lender not eligible under paragraph (a) of this section that
wi shes consideration to beconme a guaranteed | ender nust submt a
request in witing to the State O fice for the State where the

| ender's |l ending and servicing activity takes place. The State
Ofice will review the request and forward the request, with the
State Director’s reconmendations, to the National O fice for

consi deration. The National O fice wll nmke such investigation as
it deens necessary and will notify the prospective | ender, through
the State Director, whether the lender's request for eligibility is
approved or rejected. |If rejected, the reasons for the rejection
will be indicated to the prospective lender in witing. The

l ender's witten request nust include:

(i) Evidence showi ng that the | ender has the necessary capita
and resources to successfully meet its responsibilities.

(ii) Copy of any license, charter, or other evidence of
authority to engage in the proposed | oanmaki ng and servi cing
activities. |If licensing by the State is not required, an
attorney's opinion to this effect nust be subm tted.

(iii) Information on | ending experience, including | ength of
time in the | ending business; range and vol unme of | ending and
servicing activity; status of loan portfolio including

del i nquency rate, loss rate as a percentage of |oan anounts,
and ot her nmeasures of success; experience of management and

| oan officers; audited financial statenments not nore than 1
year ol d; sources of funds for the proposed |oans; office

| ocati on and proposed | ending area; and proposed rates and
fees, including |loan origination, |oan preparation, and

6
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§ 4279(b)(2)(iii) (Con.)

servicing fees. Such fees nmust not be greater than those
charged by simlarly |located conmercial lenders in the ordinary
course of business.

(iv) An estimate of the nunmber and size of guaranteed | oan
applications the I ender will devel op.

(c) Expertise Loan guarantees will only be approved for lenders with
adequat e experience and expertise to make, secure, service, and collect
B&l | oans.

§ 4279.30 Lenders' functions and responsibilities

(a) General.

(1) Lenders have the primary responsibility for the successfu
delivery of the B& |oan program In your initial contact with
| ending officers, make sure that they are well aware of this

responsibility and the fact that the Agency will enforce the
requirements of the Conditional Commtnment and the Lender’s
Agreenment in this regard. All |enders obtaining or requesting a B&l

| oan guar antee are responsi ble for
(i) Processing applications for guaranteed | oans,
(ii) Devel oping and maintaini ng adequately docunented | oan
(iii) Recommending only | oan proposals that are eligible and
financially feasible,

(iv) Obtaining valid evidence of debt and collateral in
accordance with sound | endi ng practices,

(v) Supervising construction,
(vi) Distribution of |oan funds,

(vii) Servicing guaranteed |loans in a prudent manner,
i ncluding liquidation if necessary,

(viii) Follow ng Agency regul ati ons, and
(ix) Obtaining Agency approvals or concurrence as required.

7
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§ 4279.30(a) (Con.)

(2) This subpart, along with subpart B of this part and subpart B
of part 4287, contain the regulations for this program including
the I enders' responsibilities.

(b) Credit evaluation This is a key function of all |enders during
the | oan processi ng phase. The |ender must analyze all credit factors
associ ated with each proposed | oan and apply its professional judgnent
to determne that the credit factors, considered in conbination, ensure
| oan repaynment. The | ender nust have an adequate underwiting process
to ensure that | oans are reviewed by other than the originating officer
There nmust be good credit docunentation procedures.

(c) Environnmental responsibilities Lenders have a responsibility to
become famliar with Federal environnental requirenments; to consider, in
consultation with the prospective borrower, the potential environnenta
i npacts of their proposals at the earliest planning stages; and to
devel op proposals that m nim ze the potential to adversely inpact the
environment. Lenders nmust alert the Agency to any controversi al
environnmental issues related to a proposed project or items that may
requi re extensive environnental review. Lenders nust help the borrower
prepare Form RD 1940- 20, *“Request for Environnmental Information” (when
requi red by subpart G of part 1940); assist in the collection of
addi ti onal data when the Agency needs such data to conplete its
environnental review of the proposal; and assist in the resolution of
envi ronnment al probl ens. Technical advice and information on

envi ronnental requirenents, including copies of RD Instruction 1940-G
and the State’s Natural Resource Managenent Cuide, are available from
the State Environnental Coordinator.

(d) Loan closing The lender will conduct |oan closings. No prior or
postreview by the Agency is required by this Instruction.

88 4279.31 - 4279.42 [Reserved]

§ 4279.43 Certified Lender Program

(a) General. This section provides policies and procedures for the
Certified Lender Program (CLP) for |oans guaranteed under this part.
The objectives are to expedite | oan approval, making, and servicing.

(b) CLP eligibility criteria The |ender nust neet established
eligibility criteria as foll ows:

(1) Be an "eligible Il ender" as defined in § 4279.29 of this subpart
and aut horized to do business in the State in which CLP status is
desired.
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§ 4279.43(b) (Con.)

(2) Denonstrate to the Agency's satisfaction that it has a thorough
know edge of commrercial Iending. The |lender will denpbnstrate such
know edge by providing a sunmary of its guaranteed and unguarant eed
busi ness lending activity. At a mininmm the summary nust i nclude
the dollar ampbunt and nunmber of loans in the |lender's portfolio,
unguar ant eed and guaranteed by any Federal agency, with information
on delinquencies and | osses and, if applicable, the performnce of
the I ender as a Small Business Adm nistration (SBA) certified or
preferred lender. A certified |ender nust be recogni zed throughout
the State as a commercial |ender and have a track record of
successfully making at | east five commercial | oans per year for at

| east the nost recent 5 years, with delinquent conmercial |oans

out st andi ng not exceeding 6 percent of commercial |oans outstanding
and historic | osses not exceeding 6 percent of dollars |oaned or it
must denonstrate that it has personnel w th equival ent previous
experience where the conmercial |oan portfolio was of a simlar
quantity and quality. The lender will provide a witten
certification to this effect along with a statistical analysis of
its conmercial loan portfolio for the last 3 of its fiscal years.

(3) The percentage of guarantee will not exceed 80 percent.

(4) If the lender is a bank or savings and |loan, it nust have a
financial strength rating in the upper half of possible ratings as
reported by a |l ender rating service selected by the Agency.

(5) Possess loan officers and other appropriate personnel who have
recei ved training conducted by the Agency. Additional training my
be required if the I ender's contact person changes or if the Agency
determ nes further instruction is needed.

(6) Have commtted no action within the nost recent 2 years prior
to requesting CLP status which would be consi dered cause for
revoki ng CLP status under paragraph (e) of this section

(c) CLP approval. The Agency may grant CLP status for a period not to
exceed 5 years by executing Form 4279-8, "Certified Lender (Business and
I ndustry Program),"” with the I ender. CLP status will not apply to
branches or suboffices of the | ender unless so specified in the
agreenment. Such branches or suboffices may subnmit |oans as regul ar

| enders or apply for their own CLP status.

(12-23-96) SPEC AL PN
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§ 4279.43(c) (Con.)

(1) Lender responsibilities Any |ender who desires CLP status
must prepare a witten request to the State Director where it
desires CLP status. The request nust address each of the required
criteria outlined in paragraph (b) of this section, except for
paragraph (b)(3), and should be acconpani ed by any other information
the I ender believes will be helpful. The request will also include
Form 4279-8 conpl eted and executed by the | ender and an executed
Lender's Agreenent if it does not already have a valid Lender's
Agreenent on file with the Agency. Loans made by the | ender and
guar anteed by the Agency prior to the I ender receiving CLP status
shall continue to be governed by the forns and agreenments executed
bet ween the | ender and the Agency for those | oans.

(2) Agency responsibilities Any Rural Devel opnent office wll
provi de a copy of subparts A and B of this part and subpart B of
part 4287 to any |l ender that desires CLP status. The State Director
will determ ne whether the | ender neets the required criteria and
will notify the lender in witing within 30 days of receipt that the
request is approved, reasons for denial, or any conditions the

| ender nmust neet for approval. Lenders whose requests are denied
will be advised of their appeal rights in accordance with

Depart ment al appeal regul ations.

(d) Renewal of CLP status Renewal of CLP status is not automatic.

CLP status will |apse upon the expiration date of Form 4279-8 unless the
| ender obtains a renewal. A |Iender whose CLP status has | apsed may
continue to subnmit | oan guarantee requests as a regul ar |ender

(1) Lender responsibilities A new Form 4279-8 conpl eted and
executed by the |l ender nust be provided, along with a witten update
of the eligibility criteria required by this section for CLP
approval. This information nust be supplied at |east 60 days prior
to the expiration of the existing agreenent to be assured of

uni nterrupted status. The information nust address how the | ender
is complying with each of the required criteria described in
paragraph (b) of this section. It nust include any proposed changes
in the designated persons for processing guaranteed | oans or
operating nmethods used in processing and servicing Agency guaranteed
| oans.

10



RD I nstruction 4279-A
§ 4279.43(d) (Con.)

(2) Agency responsibilities Upon receipt of a lender's renewal
request, the State Director should, within 15 days, request fromthe
| ender any additional information needed to process a renewal
request. A review of the lender's CLP performance will be conpleted
to determ ne whether the I ender has continually nmet the eligibility
criteria described in paragraph (b) of this section. Any action by
the lender since it was designated a CLP | ender that could be cause
for revoking its CLP status, in accordance with paragraph (e) of
this section, will also be considered cause for denying the renewal
of CLP status. The State Director should notify the | ender in
writing within 30 days of receipt of a request for renewal that the
request is approved, reasons for denial, or any conditions the

| ender nmust neet for approval. Lenders will be advised of their
appeal rights in accordance with Departnental appeal regul ations.

(e) Revocation of CLP status The lender's CLP status may be revoked

at any tinme for cause. The debarnent of a lender is an additiona
alternative the Agency may consider. A lender which has lost its CLP
status, but has not been debarred and still neets the requirenents of

§ 4279.29 of this subpart may continue to submt |oan guarantee requests
as a reqgular lender. Cause for revoking CLP status includes:

(1) Failure to maintain status as an eligible |lender as set forth
in § 4279.29 of this subpart;

(2) Knowingly submitting false information when requesting a
guar antee or basing a guarantee request on information known to be
false or which the | ender should have known to be fal se;

(3) Making a guaranteed |loan with deficiencies which nay cause
| osses not to be covered by the Loan Note Cuarantee;

(4) Conviction for acts in connection with any | oan transaction
whet her or not the | oan was guaranteed by the Agency;

(5) Violation of usury laws in connection with any | oan guaranteed
by the Agency;

(6) Failure to obtain the required security for any |oan guaranteed
by the Agency;

(7) Using loan funds guaranteed by the Agency for purposes other
than those specifically approved by the Agency in the Conditiona
Commi t ment ;

11
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RD I nstruction 4279-A
§ 4279.43(e) (Con.)

(8) Violation of any term of the Lender's Agreenent;

(9) Failure to correct any cited deficiency in |oan docunents in a
ti mely manner;

(10) Failure to submt reports required by the Agency in a tinely
manner ;

(11) Failure to process Agency guaranteed |loans in a reasonably
prudent manner;

(12) Failure to provide for adequate construction planning and
monitoring in connection with any loan to ensure that the project
will be completed with the avail able funds and, once completed, wll
be suitable for the borrower's needs;

(13) Repetitive recomrendati ons for guaranteed |oans with margina
or substandard credit quality or that do not conply with Agency
requirenments;

(14) Repetitive recomrendations for servicing actions that do not
comply with Agency requirenments;

(15) Negligent servicing; or

(16) Failure to conduct any approved liquidation of a | oan

guar anteed by the Agency or its predecessors in a tinely and
effective manner and in accordance with the approved |i quidation
pl an.

(f) General |oan processing and servicing guidelines Al requests for
guaranteed |l oans will be processed and serviced under subparts A and B
of this part and subpart B of part 4287, except as modified by this
section. \Wen determ ning whether or not to request a guarantee for a
proposed | oan, |enders nust consider the priorities set forth in

8§ 4279. 155 of subpart B of this part.

(1) Prior to processing an application, the CLP | ender may give
witten notice to the State Director of its intention to submt an
application. Upon receipt of such witten notice, the Agency w ||
notify the CLP | ender whether or not there is sufficient guarantee
authority for the loan. Such guarantee authority will be held for
30 days pending receipt of the application. |If a conplete

12



RD I nstruction 4279-A

§ 4279.43(f)(1) (Con.)

(9)

application for which guarantee authority is being held is not
received within 30 days of the notice of intent to file or is

rejected, the guarantee authority for this application will no
| onger be held in reserve. Notw thstanding the precedi ng, no
guarantee authority will be held in reserve the last 60 days of the

Agency’s fiscal year

(2) Refinancing of existing | ender debt in accordance with
§ 4279.113(q) of subpart B of this part will not be permtted
wi t hout prior Agency approval.

(3) CLP lenders will process all guaranteed |oans as a "conplete
application"” by obtaining and conpleting all itenms required by

§ 4279.161(b) of subpart B of this part. The CLP | ender nust

mai ntain all information required by 8§ 4279.161(b) in its loan file
and determ ne that such material conmplies with all requirenents.

(4) CLP lenders will nake all material relating to any guarantee
application available to the Agency upon request.

(5 At the tine of the Agency's issuance of the Loan Note
CGuarantee, the CLP lender will provide the Agency with copies of the
foll owi ng docunents:

(i) Executed Loan Agreenent;

(ii) Executed Prom ssory Notes; and

(iii) Executed security documents including personal and
cor porat e guar ant ees.

Uni que characteristics of the CLP A proposed |oan by a CLP | ender

requires a review by the Agency of the information subnmtted by the
| ender, plus satisfactory conpletion of the environnmental review process
by the Agency. The Agency may rely on the lender's credit analysis.

(12- 23- 96)

(1) The following will constitute a conplete application submtted
by a CLP | ender

(i) Form 4279-1, "Application for Loan Guarantee (Business and
I ndustry),"” (marked with the letters "CLP' at the top)

conpleted in its entirety and executed by the borrower and CLP
| ender;
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RD I nstruction 4279-A
§ 4279.43(g)(1) (Con.)

(ii) Copy of the proposed Loan Agreement or a list of proposed
requirenments;

(iii) Form RD 1940-20, conpleted and signed, with attachnents;

(iv) The lender's conplete witten analysis of the proposal

i ncl udi ng spreadsheets of the bal ance sheets and i ncone
statenents for the 3 previous years (for existing businesses),
pro forma bal ance sheet at startup, and 2 years projected
yearend bal ance sheets and i ncome statements, with appropriate
rati os and conparisons with industry standards (such as Dun &
Bradstreet or Robert Mrris Associates). Al data must be
shown in total dollars and also in comon size form obtained
by expressing all bal ance sheet itenms as a percentage of assets
and all incone and expense itenms as a percentage of sales. The
| ender's credit analysis nust include the borrower's
managenent, repaynent ability including a cash flow anal ysis,

hi story of debt repaynment, necessity of any debt refinancing,
and the credit reports of the borrower, its principals, and any
parent, affiliate, or subsidiary;

(v) Intergovernnmental consultation conments in accordance with
RD I nstruction 1940-J and 7 CFR part 3015, subpart V; and

(vi) If the loan will exceed $1 nmillion and will increase
direct enploynent by nore than 50 enpl oyees, Form 4279-2
"Certification of Non-Relocation and Market Capacity

I nformati on Report,"” nust be conpleted by the | ender. For such
| oans, the Agency will submit Form 4279-2 to the Departnent of
Labor and obtain clearance before a Conditional Commitnent nmay
be issued.

(2) The Agency will make the final credit decision based primarily
on a review of the credit analysis submtted by the | ender and
approval of the Agency’s conpleted environnmental analysis if

requi red, except that refinancing of existing | ender debt in
accordance with 8§ 4279.113(qg) of subpart B of this part will not be
approved without a credit analysis by the Agency of the borrower's
conpl ete financial statenments and conpletion by the Agency of the
envi ronmental analysis. The Agency may request such additiona
information as it determnes is needed to nmake a deci si on.Requests
for information in addition to that required by paragraph (g)(1) of
this section shall be made only in situations when such information
is necessary for the Agency to reach the determ nations required by
this paragraph or when information is needed for the Agency to
complete its environmental review. It will not be necessary for the
Agency to conplete the project summary portion of Form 4279-1
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§ 4279.43(g) (Con.)

(3) The Agency will conplete the appropriate |evel of environnenta
review in accordance with subpart G of part 1940 prior to the

i ssuance of the Conditional Conmm tnent, |oan approval, or obligation
of funds, whichever occurs first.

(4) Except as provided for in paragraph (g)(1)(vi) of this section
and subject to satisfactory conpletion of the environnental review
process as provided for in paragraph (g)(3) of this section, the
Agency will normally approve or di sapprove conplete applications
submtted by CLP I enders in accordance with paragraph (g)(1) of this
section within 60 days. Proposals which are environnmentally conpl ex
or controversial may require nore than 60 days for satisfactory
conmpl etion of the environnental review process.

(5) The Agency will not issue the Loan Note CGuarantee until al
conditions of § 4279.181 of subpart B of this part are satisfied

(h) Lender |l oan servicing responsibilities CLP |enders will be fully
responsi ble for all aspects of |oan servicing and, if necessary,
[ iquidation as described in subpart B of part 4287 of this chapter

(i) The Agency's nonitoring of CLP status The State Director is
responsible for the followi ng CLP nmanagenent activities:

(1) Establishing an operational file for each CLP | ender in the
State, which includes the Lender's Agreenment, docunmentation of the
results of reviews of the lender's performance, and any other
information relative to the lender's CLP activity in the State.

(2) Mnitoring CLP I enders' |oanmaking and servicing activities to
determ ne conpliance with the Lender's Agreement and applicable
regul ations. This will be acconplished in part by neeting at | east
annually with each CLP | ender in accordance with § 4287.106(c) of
subpart B of part 4287.

(3) Taking appropriate action against a |ender, including revoking
its CLP status for the reasons specified in paragraph (e) of this
section and initiation of suspension or debarnment action in
accordance with subpart M of part 1940. The | ender must be
notified, in witing, of any such action taken.

(4) Advising the Director, Business Progranms Processing Division,
National Ofice, of CLP I ender performance deficiencies upon

di scovery of significant deficiencies. The State Director wll
notify the Director of the Processing Division if any significant
deficiencies are found in the operations of a CLP | ender.
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8 4279.44 Access to records

The lender will permt representatives of the Agency (or other agencies
of the United States) to inspect and make copies of any records of the | ender
pertaining to the Agency guaranteed | oans during regular office hours of the
| ender or at any other tine upon agreenent between the | ender and the Agency.

88 4279.45 - 4279.57 [Reserved]

§ 4279.58 Equal Credit Opportunity Act

In accordance with title V of Pub. L. 93-495, the Equal Cried
Opportunity Act, with respect to any aspect of a credit transaction, neither
the I ender nor the Agency will discrimnate against any applicant on the basis
of race, color, religion, national origin, sex, marital status or age
(providing the applicant has the capacity to contract), or because all or part
of the applicant's incone derives froma public assistance program or because
the applicant has, in good faith, exercised any right under the Consuner
Protection Act. The lender will conply with the requirements of the Equa
Credit Opportunity Act as contained in the Federal Reserve Board's Regul ation
i npl ementing that Act (see 12 CFR part 202). Such conpliance will be
acconplished prior to | oan cl osing.

§ 4279.59 Environnental requirenents

The Agency is responsible for ensuring that the requirenents of the
Nat i onal Environnmental Policy Act of 1969 are net and will conplete the
appropriate |level of environmental review in accordance with subpart G of
part 1940. Technical advice and guidance is offered through the State
Envi ronnment al Coordi nat or and shoul d be obtai ned as necessary to ensure
conmpliance with nmentioned regul ations. Since devel opnent of the |oan
appl i cation occurs sinultaneously with devel opment of the environnental
review, applicants, including | enders and borrowers, nust be advi sed agai nst
taki ng any actions or incurring any obligations which would either Iimt the
range of alternatives to be considered in the environnmental review or which
woul d have an adverse effect on the environnment. Satisfactory conpletion of
the environnmental review process nust occur prior to the issuance of the
Condi tional Commitnent, |oan approval, or obligation of funds, whichever
occurs first.
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§ 4279.60 Civil Rights Inpact Analysis

The Agency is responsible for ensuring that all requirenments of RD
I nstruction 2006-P, “Civil Rights Inpact Analysis” are met and will conplete
the appropriate level of review in accordance with that Instruction
Satisfactory conpletion of this analysis process nust occur prior to the
i ssuance of the Conditional Conmitnent, |oan approval, or obligation of funds,
whi chever occurs first. Technical advice and guidance is offered through the
National Ofice Civil Rights Staff and shoul d be obtained as necessary to
ensure conpliance with nentioned regul ati ons.

88 4279.61 - 4279.70 [Reserved]

§ 4279.71 Public bodies and nonprofit corporations

Any public body or nonprofit corporation that receives a guaranteed | oan
that neets the thresholds established by OvB Circul ars A-128 or A-133 or
successor regulations or circulars nust provide an audit in accordance with
the applicable circular or regulation for the fiscal year (of the borrower) in

whi ch the Loan Note CGuarantee is issued. |If the loan is for devel opment or
purchases made in a previous fiscal year through interimfinancing, an audit
will also be provided for the fiscal year in which the devel opnent or

purchases occurred. Any audit provided by a public body or nonprofit
corporation in conpliance with OMB Circulars A-128 or A-133 or their
successors will be considered adequate to neet the audit requirenents of the
B& program for that year

§ 4279.72 Conditions of guarantee

A | oan guarantee under this part will be evidenced by a Loan Note
CGuar antee issued by the Agency. Each Iender will execute a Lender's
Agreenent. If a valid Lender's Agreenment already exists, it is not necessary

to execute a new Lender's Agreenent with each | oan guarantee.Original

Lender’s Agreenments should be maintained in an operational file in a fire-
resistant cabinet. Each case file should contain a copy of the applicable
Lender’s Agreenment. The provisions of this part and part 4287 will apply to
all outstandi ng guarantees. In the event of a conflict between the guarantee
docunents and these regul ations as they exist at the tine the docunents are
executed, the regulations will control
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§ 4279.72 (Con.)

(a) Full faith and credit A guarantee under this part constitutes an
obligation supported by the full faith and credit of the United States
and is incontestable except for fraud or m srepresentation of which a
| ender or hol der has actual know edge at the tinme it becones such | ender
or holder or which a |l ender or holder participates in or condones. The

guarantee will be unenforceable to the extent that any loss is
occasioned by a provision for interest on interest. |In addition, the
guarantee will be unenforceable by the |l ender to the extent any loss is

occasi oned by the violation of usury |aws, negligent servicing, or
failure to obtain the required security regardless of the time at which
the Agency acquires know edge thereof. Any |osses occasioned will be
unenforceable to the extent that |oan funds are used for purposes other
than those specifically approved by the Agency in its Conditiona
Commitment. The Agency will guarantee paynent as foll ows:

(1) To any holder, 100 percent of any |oss sustained by the hol der
on the guaranteed portion of the | oan and on interest due on such
portion.

(2) To the lender, the | esser of:

(i) Any loss sustained by the | ender on the guaranteed
portion, including principal and interest evidenced by the
notes or assunption agreenents and secured advances for
protection and preservation of collateral nmade with the
Agency' s aut hori zation; or

(ii) The guaranteed principal advanced to or assumed by the
borrower and any interest due thereon

(b) Rights and liabilities Wen a guaranteed portion of a loan is
sold to a holder, the holder shall succeed to all rights of the |ender
under the Loan Note Guarantee to the extent of the portion purchased.

The I ender will remain bound to all obligations under the Loan Note
CGuar antee, Lender's Agreenent, and the Agency programregul ations. A
guarantee and right to require purchase will be directly enforceable by

a hol der notwi thstanding any fraud or m srepresentation by the | ender or
any unenforceability of the guarantee by the | ender, except for fraud or
m srepresentation of which the hol der had actual know edge at the tine
it became the holder or in which the holder participates or condones.

In the event of material fraud, negligence or m srepresentation by the

| ender or the lender's participation in or condoning of such materi al
fraud, negligence or m srepresentation, the Iender will be liable for
paynents made by the Agency to any hol der
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§ 4279.72 (Con.)

(c) Paynments. A lender will receive all payments of principal and

i nterest on account of the entire loan and will pronmptly remt to the
hol der its pro rata share thereof, determ ned according to its
respective interest in the loan, less only the lender's servicing fee.

88 4279.73 - 4279.74 [Reserved]

§ 4279.75 Sale or assignnent of guaranteed | oan

The I ender may sell all or part of the guaranteed portion of the |oan on
the secondary market or retain the entire loan. The |ender shall not sell or
partici pate any anount of the guaranteed or unguaranteed portion of the | oan
to the borrower or nenbers of the borrower's imediate famlies, officers,
directors, stockhol ders, other owners, or a parent, subsidiary or affiliate.
If the I ender desires to market all or part of the guaranteed portion of the
| oan at or subsequent to |oan closing, such |oan nust not be in default.
Loans nmade with the proceeds of any obligation the interest on which is
excl udabl e fromincone under 26 U . S.C. § 103 (interest on State and | oca
banks) or any successor section, will not be guaranteed.Options for sale and
structure of the loan are outlined in appendix B of subpart B of this part.

(a) Single note system The entire loan is evidenced by one note, and
one Loan Note Guarantee is issued. The lender may assign all or part of
the guaranteed portion of the loan to one or nore holders by using the
Agency's Assignment CGuarantee Agreenent. The hol der, upon written
notice to the | ender and the Agency, may reassign the unpaid guaranteed
portion of the |loan sold under the Assignnent Guarantee Agreenent. Upon
notification and conpletion of the assignnent through the use of Form
4279-6, the assignee shall succeed to all rights and obligations of the
hol der thereunder. |If this option is selected, the |l ender may not at a
| ater date cause any additional notes to be issued.

(b) Miltinote system Under this option the | ender may provide one
note for the unguaranteed portion of the |oan and no nmore than 10 notes
for the guaranteed portion. When this option is selected by the |ender
the holder will receive one of the borrower's executed notes and a Loan
Not e Guarantee. The Agency will issue a Loan Note Guarantee for each
note, including the unguaranteed note, to be attached to the note. An
Assi gnment Guar antee Agreenment will not be used when the nultinote
option is utilized.
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§ 4279.75 (Con.)

(c) After loan closing |If a loan is closed using the multinote option
and at a later date additional notes are desired, the | ender may cause a
series of new notes, so that the total nunber of notes issued does not
exceed the total number provided for in paragraph (b) of this section

to be issued as replacenent for previously issued guaranteed notes,

provi ded:

(1) Witten approval of the Agency is obtained. The Agency will

i ssue the appropriate Loan Note Guarantees to be attached to each of
the new notes in exchange for the original Loan Note Guarantee which
will be cancel ed by the Agency;

(2) The borrower agrees and executes the new notes;

(3) The interest rate does not exceed the interest rate in effect
when the | oan was cl osed;

(4) The maturity date of the l|oan is not changed;

(5) The Agency will not bear or guarantee any expenses that may be
incurred in reference to such rei ssuances of notes;

(6) There is adequate collateral securing the notes;

(7) No intervening |liens have arisen or have been perfected and the
secured lien priority remins the same, and

(8) Al holders agree.

(d) Termniation of |ender servicing fee The |ender’s servicing fee
will stop when the Agency purchases the guaranteed portion of the |oan
fromthe secondary market. No such servicing fee nay be charged to the
Agency and all | oan paynments and col | ateral proceeds received will be
applied first to the guaranteed | oan and, when applied to the guaranteed
loan, will be applied on a pro rata basis.

(e) Agency sale of guarantee \Wen the Agency purchases the guaranteed
portion, the loan shall not be sold with recourse. The purchased | oans
may be sold on a nonrecourse basis only, i.e., without a Loan Note
Guarantee attached and wi thout recourse. For additional guidance, State
O fices should contact the National Ofice.
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§ 4279.76 Participation

The | ender may obtain participation in the |loan under its norma
operating procedures; however, the lender nmust retain title to the notes if
any of them are unguaranteed and retain the lender’s interest in the
col | ateral

8 4279.77 Mninmumretention

The lender is required to hold in its own pafolio a m nimum of 5
percent of the total |oan anmpbunt. The amount required to be maintai ned nust
be of the unguaranteed portion of the | oan and cannot be participated to
another. The I ender may sell the renmmining amunt of the unguaranteed portion
of the loan only through participation

§ 4279.78 Repurchase from hol der

(a) Repurchase by |lender A |lender has the option to repurchase the
unpai d guaranteed portion of the loan froma holder within 30 days of
written demand by the hol der when the borrower is in default not |ess
than 60 days on principal or interest due on the loan; or the |ender has
failed to renmit to the holder its pro rata share of any paynent made by
the borrower within 30 days of the |l enders receipt thereof. The
repurchase by the lender will be for an anobunt equal to the unpaid

guar anteed portion of principal and accrued interest |less the |l ender's
servicing fee. The holder nmust concurrently send a copy of the denmand
letter to the Agency. The guarantee will not cover the note interest to
the hol der on the guaranteed | oan accruing after 90 days fromthe date
of the demand letter to the | ender requesting the repurchase. The

l ender will accept an assignment without recourse fromthe hol der upon
repurchase. The |lender is encouraged to repurchase the loan to
facilitate the accounting of funds, resolve the problem and prevent
default, where and when reasonable. The Iender will notify the hol der
and the Agency of its decision

(b) Agency repurchase

(1) If the |l ender does not repurchase the unpaid guaranteed portion
of the loan as provided in paragraph (a) of this section, the Agency
wi Il purchase fromthe holder the unpaid principal balance of the
guar anteed portion together with accrued interest to date of
repurchase, less the lender's servicing fee, within 30 days after
written demand to the Agency fromthe holder. (This is in addition
to the copy of the witten demand on the |lender.) The guarantee
will not cover the note interest to the holder on the guaranteed

| oan accruing after 90 days fromthe date of the original demand
letter of the holder to the | ender requesting the repurchase.
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§ 4279.78(b) (Con.)

(2) The holder's demand to the Agency nust include a copy of the
written demand made upon the | ender. The holder nmust al so include
evidence of its right to require paynent fromthe Agency. Such
evidence will consist of either the original of the Loan Note

CGuar antee properly endorsed to the Agency or the original of the
Assi gnment Guar ant ee Agreement properly assigned to the Agency

wi t hout recourse including all rights, title, and interest in the
| oan. The holder nust include in its demand the anmount due

i ncl udi ng unpai d principal, unpaid interest to date of denmand, and
i nterest subsequently accruing fromdate of demand to proposed
paynent date. The Agency will be subrogated to all rights of the
hol der .

(3) The Agency will notify the I ender of its receipt of the

hol der's demand for paynment. The |ender nust pronptly provide the
Agency with the information necessary for the Agency to determn ne
the appropriate amount due the holder. Upon request by the Agency,
the Iender will furnish a current statenment certified by an
appropriate authorized officer of the | ender of the unpaid principal
and interest then owed by the borrower on the | oan and the anopunt
then owed to any holder. Any discrepancy between the anount clai med
by the holder and the information submtted by the | ender nust be
resol ved between the | ender and the hol der before payment will be
approved. Such conflict will suspend the running of the 30 day
paynment requirenment.

(4) Purchase by the Agency neither changes, alters, nor nodifies
any of the lender's obligations to the Agency arising fromthe | oan
or guarantee nor does it waive any of Agency's rights against the

| ender. The Agency will have the right to set-off against the

| ender all rights inuring to the Agency as the hol der of the

i nstrunent agai nst the Agency's obligation to the |ender under the
guar ant ee.

(5) Upon receipt of the appropriate information, the Agency wl |
review the demand and, after verification, will transmt the request
to the Finance O fice for issuance of the appropriate check. Upon

i ssuance, the Finance Ofice will notify the office servicing the
borrower and remt the check to the hol der.
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§ 4279.78 (Con.)

(c) Repurchase for servicing I1f, in the opinion of the |ender
repurchase of the guaranteed portion of the loan is necessary to
adequately service the |oan, the holder nust sell the guaranteed portion
of the loan to the | ender for an ampbunt equal to the unpaid principa
and interest on such portion less the lender's servicing fee. The
guarantee will not cover the note interest to the holder on the

guar anteed | oan accruing after 90 days fromthe date of the demand
letter of the | ender or the Agency to the hol der requesting the hol der
to tender its guaranteed portion. The |ender nmust not repurchase from
the hol der for arbitrage or other purposes to further its own financial
gain. Any repurchase nust only be made after the | ender obtains the
Agency's witten approval. |If the | ender does not repurchase the
portion fromthe holder, the Agency may, at its option, purchase such
guar anteed portion for servicing purposes.

(d) Term nation of interest accrual, when the guaranteed portion is
hel d by the Agency, will be for accounting purposes only when it is
likely there will be a loss on the loan. This will cover situations

i ncluding, but not limted to, bankruptcy crandowns, |iquidations, and
transfers and assunptions for |less than the debt. The Finance Ofice
will manually calculate the accrued interest in the event a full or
partial recovery beconmes possible.

88 4279.79 - 4279.83 [Reserved]

§ 4279.84 Repl acenent of docunent

(a) The Agency may issue a replacenent Loan Note Cuarantee or

Assi gnment Guar ant ee Agreement which was | ost, stolen, destroyed,

mutil ated, or defaced to the | ender or hol der upon receipt of an
acceptable certificate of loss and an i ndemity bond. The Agency wil |
consult with the Regional Ofice of the General Counsel (OGC) to ensure
that all docunments are of |egal sufficiency before the reissuance of the
Loan Note Guarantee or Assignnment Guarantee Agreenent.

(b) When a Loan Note Guarantee or Assignnent Guarantee Agreenment is

| ost, stolen, destroyed, nutil ated, or defaced while in the custody of
the |l ender or holder, the lender will coordinate the activities of the
party who seeks the replacenent docunents and will submt the required
docunents to the Agency for processing. The requirenents for

repl acement are as foll ows:
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§ 4279.84(b) (Con.)

(1) A certificate of loss, notarized and containing a jurat, which
i ncl udes:

(i) Name and address of owner;
(ii) Name and address of the | ender of record,;
(iii) Capacity of person certifying;

(iv) Full identification of the Loan Note Guarantee or

Assi gnment Guar ant ee Agreenent including the name of the
borrower, the Agency's case nunber, date of the Loan Note

CGuar ant ee or Assignment Cuarantee Agreenent, face amount of the
evi dence of debt purchased, date of evidence of debt, present
bal ance of the |oan, percentage of guarantee, and, if an

Assi gnment Guar ant ee Agreenent, the original named hol der and
the percentage of the guaranteed portion of the | oan assigned
to that holder. Any existing parts of the docunent to be

repl aced nust be attached to the certificate;

(v) A full statenment of circunstances of the |oss, theft, or
destruction of the Loan Note CGuarantee or Assignhnment Guarantee
Agr eenent; and

(vi) For the holder, evidence denonstrating current ownership
of the Loan Note Guarantee and Note or the Assignment Guarantee
Agreenent. |If the present holder is not the same as the
ori gi nal holder, a copy of the endorsenment of each successive
hol der in the chain of transfer fromthe initial holder to
present hol der nust be included if in existence. |If copies of
t he endorsenent cannot be obtai ned, best avail able records of
transfer must be subnmitted to the Agency (e.g., order
confirmation, cancel ed checks, etc.).

(2) An indemity bond acceptable to the Agency shall acconpany the
request for replacenent except when the holder is the United States,
a Federal Reserve Bank, a Federal corporation, a State or territory,
or the District of Colunbia. The bond shall be with surety except
when t he outstanding principal balance and accrued interest due the
present holder is less than $1 nillion verified by the lender in
writing in a letter of certification of balance due. The surety
shall be a qualified surety conpany holding a certificate of
authority fromthe Secretary of the Treasury and listed in Treasury
Departnment Circul ar 580.
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§ 4279.84(b) (Con.)

(12- 23- 96)

(3) Al indemity bonds nust be issued and payable to the United
States of America acting through the USDA. The bond shall be in an
anount not | ess than the unpaid principal and interest. The bond
shall hold USDA harm ess agai nst any claimor demand whi ch m ght

ari se or agai nst any damage, |oss, costs, or expenses which m ght be
sustai ned or incurred by reasons of the loss or replacenent of the

i nstrunments.

(4) In those cases where the guaranteed | oan was cl osed under the

provi sion of the nultinote system the Agency will not attenpt to
obtain, or participate in the obtaining of, replacement notes from
the borrower. It will be the responsibility of the holder to bear

costs of note replacenent if the borrower agrees to issue a
repl acement instrunment. Should such note be replaced, the terns of
the note cannot be changed. |If the evidence of debt has been |ost,
stol en, destroyed, nutilated or defaced, such evidence of debt must
be repl aced before the Agency will replace any instrunents.

(5) State Directors will review all docunents when presented by the
| ender to ensure all requirenents are net.

(6) The State Director will contact the Regional OGC for assistance
to ensure all docunents are legally sufficient before new guarantee
instruments are issued.

(7) If the decision is to reissue the Loan Note guarantee, Contract
of Guarantee, or Assignnent Guarantee Agreenent, the foll ow ng
procedure will be foll owed:

(i) If the nultinote systemwas used, a new Loan Note
Guarantee will be prepared using the original face ambunts and
anount s guaranteed (not outstanding | oan bal ance). At the top
of the formtype "This Loan Note Guarantee is issued to replace

the original dated whi ch was | ost, stolen, destroyed,
defaced or mutilated.” Only execute an original for the

hol der. Copies may be conformed for the | ender and the Agency
file. |If borrower notes are needed, they nust be obtained by

the holder fromthe borrower. The indemity bond nust be kept
in a locked, fire-resistant cabinet for safekeeping.
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§ 4279.84(b)(7) (Con.)

(ii) If the single note system was used, a new Assi gnnment
Guar antee Agreenent will be prepared using the original anount
except the current principal amunt of the |oan outstandi ng and

shoul d be inserted on the face of the docunent.

repl ace the original dated whi ch was| ost

At the top of
the formtype "This Assignment Guarantee Agreenent

is issued to
st ol en,

destroyed, defaced, or nutilated.™ Only execute an origina
for the holder. Copies may be conforned for the | ender and the
Agency. If a surety bond is issued, it nust be kept in a

| ocked, fire-resistant cabinet for safekeeping.

(iit) The lender nust execute the replacenent forns prior to

the Agency's execution of the sane.

(iv) Form4279-7, "Certificates of |Incunbency and Signhature

(Busi ness and Industry),"” may be provided
88 4279.85 - 4279.99 [Reserved]

8 4279.100 OMB control nunber.

The information collection requirenents contained in this regulation have

been approved by OVB and have been assi gned OVB control nunber

0575-0171.

Public reporting burden for this collection of information is estimated to

vary from 1l hour to 8 hours per response, with an average of 4

hours per

response, including tine for reviewing the collection of information. Send

comrents regarding this burden estimate or any other aspect of
of information, including suggestions for reducing this burden
Departnment of Agriculture, Clearance Oficer, ORM Stop 7630,

this collection
to the
Washi ngt on,

D.C. 20250. You are not required to respond to this collection of information

unless it displays a currently valid OVB control nunber.
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