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DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service

7 CFR Part 4280
RIN 0570-AA50

Renewable Energy Systems and
Energy Efficiency Improvements
Grant, Guaranteed Loan, and Direct
Loan Program

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Proposed rule.

SUMMARY: Rural Business-Cooperative
Service proposes to implement a
program for making grants, loan
guarantees, and direct loans to farmers
and ranchers (agricultural producers) or
rural small businesses to purchase
renewable energy systems and make
energy efficiency improvements. The
Farm Security and Rural Investment Act
of 2002 (2002 Act) established the
Renewable Energy Systems and Energy
Efficiency Improvements Program. This
program will help farmers, ranchers,
and rural small businesses to reduce
energy costs and consumption.

DATES: Written comments on this
proposed rule must be received on or
before November 4, 2004 to be assured
of consideration. The comment period
for the information collection under the
Paperwork Reduction Act of 1995
continues through November 4, 2004.

ADDRESSES: You may submit comments
to this rule by any of the following
methods:

e Agency Web Site: http://
rdinit.usda.gov/regs/. Follow
instructions for submitting comments
on the Web Site.

e E-Mail: comments@usda.gov.
Include the RIN No. 0570—0050 in the
subject line of the message.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
Mail or another courier service requiring
a street address to the Branch Chief,
Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Washington, DC 20024.

All written comments will be available
for public inspection during regular

working hours at 300 7th Street, SW.,
7th Floor, address listed above.

FOR FURTHER INFORMATION CONTACT:
Georg A. Shultz, Special Advisor for
Renewable Energy Policy and Programs,
Office of the Deputy Administrator
Business Programs, U.S. Department of
Agriculture, Mail Stop 3220, 1400
Independence Ave., SW., Washington,
DC 20250-3220, Telephone: (202) 720—
2976.

SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

I. Background
A. Statutory Authority
B. Background Information
C. Request for Comments
II. General Criteria and Terms for Approval
of Grants and Guaranteed Loans
A. Applicant and Applicant/Borrower
Eligibility
B. Project Eligibility
C. Eligible Project Costs
D. Project Funding
E. Appeals
F. Insurance
G. Construction Planning and Performing
Development
H. Laws that Contain Other Requirements
II. Application and Documentation
Requirements for Grants and Guaranteed
Loans
A. Application
B. Forms, Certifications, and Agreements
C. Studies and Reports
IV. Evaluation of Grant and Guaranteed Loan
Applications
A. Criteria for Applications for Renewable
Energy Systems
B. Criteria for Applications for Energy
Efficiency Improvements
C. Selection of Evaluation Criteria and
their Point Values
V. Processing and Servicing Grants and
Guaranteed Loans
A. Processing and Servicing Grants
B. Processing and Servicing Guaranteed
Loans
C. Processing and Servicing Combined
Funding
VI. Economic Analysis
A. Benefit-Cost Analysis
B. Small Businesses
VII. Administrative Requirements
A. Paperwork Reduction Act
B. Intergovernmental Review
C. Regulatory Flexibility Act
D. Civil Justice Reform
E. National Environmental Policy Act
F. Unfunded Mandates Reform Act
G. Executive Order 13132, Federalism
H. Executive Order 12866, Regulatory
Planning and Review

I. Background
A. Statutory Authority

The Farm Security and Rural
Investment Act of 2002 (2002 Act)
established the Renewable Energy
Systems and Energy Efficiency
Improvements Program under Title IX,

Section 9006. The 2002 Act mandates
that the Secretary of Agriculture create
a program to make loans, loan
guarantees, and grants to ‘“‘a farmer,
rancher, or rural small business’ to
purchase renewable energy systems and
make energy efficiency improvements.
The purpose of the program is to help
agricultural producers and rural small
businesses to reduce energy costs and
consumption. The 2002 Act mandates
the maximum percentage that the
Agency will provide in funding for
these projects. Grant funding is limited
to 25 percent of the eligible project cost
and will be made only to those who
demonstrate financial need. Guaranteed
loans and direct loans are each limited
to 50 percent of the eligible project
costs. Lastly, the Agency may fund up
to 50 percent of the eligible cost for any
combination of grants, guaranteed loans,
and direct loans per project under this
program.

In determining the amount of a grant,
guaranteed loan, or direct loan for
renewable energy systems and energy
efficiency improvements, the 2002 Act
requires the Agency to take into
consideration, as applicable, the
following factors:

1. The type of renewable energy
system or energy efficiency
improvement to be purchased;

2. The estimated quantity of energy to
be generated by the renewable energy
system or energy efficiency
improvement;

3. The expected environmental
benefits of the renewable energy system
or energy efficiency improvement;

4. The extent to which the renewable
energy system or energy efficiency
improvement will be replicable;

5. The demonstrated amount of
energy savings expected to be derived
from this activity or project;

6. The estimated length of time it
would take for the energy savings
generated by the project to equal the
cost of the activity or project; and

7. Other appropriate factors.

B. Background Information

Due to time constraints for
implementing this program, the Agency
decided to institute only the grant
program for FY 2003. Therefore, a
NOFA inviting applications to purchase
renewable energy systems and make
energy efficiency improvements under
the grant program was published in the
Federal Register on April 8, 2003 (68 FR
17009). Of the 147 applications for grant
funds received, 114 were approved and
funded under this program for FY 2003.
For FY 2004, the Agency published a
second NOFA (May 5, 2004; 69 FR
25234) for a grant program for
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renewable energy systems and energy
efficiency improvements. For FY 2005,
the Agency is in the process of
developing a rule for a complete grant,
guaranteed loan, and direct loan
program. This notice is the first formal
step of this process.

In developing the proposed rule, the
Agency relied on several main
components. First, the rule needs to be
consistent with the requirements
specified in the 2002 Act. Thus, some of
the proposed requirements are
statutorily-based. Second, Rural
Development is proposing to implement
the grant and guaranteed loan program
based on the requirements outlined in
the NOFA published on April 8, 2003,
including stakeholder comments. Third,
in proposing the guaranteed loan
program, the Agency is proposing
requirements based on the experience of
other loan programs (e.g., the Business
and Industry Loan program) and the
need to ensure that loan programs are
based on sound financial principles.

Based on experience, the Agency is
proposing to require applicants and
borrowers as well as their proposed
projects to meet certain eligibility
requirements to ensure that the funds
available under this program are
disbursed to those who meet the target
market in the 2002 Act. To assess the
eligibility and viability of proposed
projects, applicants will be required to
provide certain information.

Because of limitations of available
funds, the Agency is proposing criteria
to score and rank eligible projects to
determine those projects that are funded
first. To make funds available to more
agricultural producers and rural small
businesses, the Agency is proposing
limits to maximum funding levels. In
addition, minimum funding levels are
being proposed to help ensure that most
projects that have beneficial aspects of
energy production and energy savings in
rural areas can be considered for
assistance.

Finally, the Agency is proposing
processing and servicing requirements,
which are necessary for any grant and
guaranteed loan program.

With regards to the direct loan
program, the Agency has chosen not to
promulgate a regulation for the direct
loan program under section 9006 at this
time because we believe the government
needs to have options for dealing with
change and innovation within the
renewable energy industry. By allowing
the Agency to tailor the direct program
to specific needs that are not properly
addressed by either the grant or
guarantee gives the government some
flexibility in dealing with the ever
changing and evolving nature of the

renewable energy industry. As funding
is provided for this purpose, the Agency
will develop the appropriate rules,
terms, conditions and criteria for the
direct loan program that will address
the specific direct loan needs for
renewable energy at that time. Finally,
the implementation of a direct loan
program can require significant staffing
and resources, which the Agency does
not currently have. By implementing a
direct loan program tailored to specific
needs at a later time, the Agency will be
in a better position to allocate the
necessary staff and resources to
implement a direct loan program. For
these reasons, the Agency is not
proposing a specific direct loan program
at this time, but is instead identifying
the process for developing a direct loan
program and the information that would
be included in the direct loan program.

C. Request for Comments

The Agency is requesting comments
on the overall program being proposed.
The Agency is especially interested in
comments on the following areas:

1. The rule sets a minimum funding
amount of $2,500. How would this
minimum value affect the projects most
likely to otherwise use this program?

2. The rule does not allow non-
traditional lenders to participate in the
program. Is this appropriate for
renewable energy projects or would
some non-traditional lenders be likely to
lend funds for this type of activity if the
rule did not prohibit their participation?

3. Are there ways to improve,
streamline, or simplify the application
process for the program? The Agency is
particularly interested in the views of
program applicants and other interested
stakeholders. The Agency will consider
comments based on its need to assess
the eligibility and viability of proposed
projects. Applicants and the Agency
must meet all applicable laws,
regulations and executive orders. The
applicants must provide the Agency and
other agencies with appropriate
information so that all compliance
issues can be addressed and competing
applications can be evaluated in a fair
and objective process. The Agency will
balance the above criteria, where
possible, with the need to establish
information requirements
commensurate with the scale and
complexity of the proposed renewable
energy system or energy efficiency
improvement.

Comments are to be submitted as
indicated in the DATES and ADDRESSES
sections above. The Agency will
consider all comments, although some
may be addressed at a future date.

The Agency believes that a 30-day
comment period, rather than a 60-day
comment period, is sufficient for
soliciting public comments on this
proposed rulemaking. First, the
stakeholders are already very familiar
with the grant and guaranteed loan
program being proposed. The Agency
issued two Notices of Funds
Availability (NOFAs) for grant programs
under section 9006, one in fiscal year
(FY) 2003 and one in FY 2004, and
requested public comments on both
NOFAs. In addition, the Agency’s
current Business and Industry (B&I)
guaranteed loan program forms the basis
of the proposed guaranteed loan
program. Second, in developing the
proposed program, the Agency
considered all of the comments received
on the NOFAs and used its experience
with the NOFAs in developing the
proposed rule. Third, the Agency hosted
a national public stakeholders forum for
constituents on December 3, 2002,
which was simulcast nationwide over
the Internet. At this forum, attendees
expressed their views on the
implementation of section 9006. There
was significant participation with both
oral and written comments, which were
also considered in the development of
the proposed rule. Finally, the grant
program is identical to the latest NOFA
and there are only a few differences
being proposed between the section
9006 guaranteed loan program and the
existing B&I guaranteed loan program.
For these reasons, the Agency believes
that 30 days is sufficient for the
stakeholders to understand the
proposed program and to provide
comment on it. If additional time is
required, stakeholders can always
request an extension of the public
comment period.

II. General Criteria and Terms for
Approval of Grants and Guaranteed
Loans

There exist thousands of agricultural
producers and rural small businesses
engaged in meeting the needs of the
nation’s growing population. The
potential contribution of this group
toward meeting the national goal of
conserving and reducing energy usage
nationwide is great. In implementing
this program, the Agency encourages
agricultural producers and rural small
businesses to utilize commercially
available technologies.

Terminology

Throughout this preamble, we use the
term “applicant,” “borrower,” and
“grantee” in describing the proposed
grant and loan program. The term
“applicant” refers to the entity seeking
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a grant or loan. For the grant program,
this entity is the agricultural producer
or rural small business. For the direct
loan program, this entity is the
agricultural producer. For the
guaranteed loan program, however, this
entity is the lender. We use the term
“borrower” when referring to the
agricultural producer or rural small
business that is seeking the guaranteed
loan or to whom a loan has been made.
We use the term “grantee,” to refer to
the agricultural producer or rural small
business that has received a grant.

In summary, when the phrase
“applicant or borrower” is used in the
preamble, it refers to the agricultural
producer or rural small business seeking
the grant, guaranteed loan, or direct
loan. When just the term “applicant” is
used, it refers to the entity (agricultural
producer, rural small business, or
lender) submitting the application, as
described in the above paragraph.

A. Applicant and Applicant/Borrower
Eligibility

To be eligible to receive a grant or
guaranteed loan, an applicant or
borrower must meet each of the five
criteria, as applicable, identified below.
These criteria were selected because
they are identified in Section 9006 of
the 2002 Act.

1. To receive a grant or guaranteed
loan, the applicant or borrower must be
an agricultural producer (farmer or
rancher) or a rural small business;

2. If the applicant or borrower is an
individual, the applicant or borrower
must be a citizen of the United States
(U.S.) or reside in the U.S. after being
legally admitted for permanent
residence;

3. Entities must be at least 51 percent
owned, directly or indirectly, by
individuals who are either citizens of
the U.S. or reside in the U.S. after being
legally admitted for permanent
residence;

4. If the applicant or borrower is
applying as a rural small business, both
the applicant’s or borrower’s business
headquarters and the proposed project
must be in a rural area; and

5. For grants only, the applicant must
have demonstrated financial need.

Any applicant, borrower, or owner
that has an outstanding Federal
judgment, is delinquent in paying
Federal income taxes, or is delinquent
on a Federal debt is ineligible to receive
a grant or guaranteed loan under this
program. This condition is consistent
with standard Agency practice for
funding programs.

B. Project Eligibility

The proposed rule contains criteria to
determine if an applicant’s proposed
project is eligible to receive funds or
guarantees under the Renewable Energy
Systems and Energy Efficiency
Improvements Program. To be eligible,
the proposed project is required to meet
the following criteria, as applicable:

1. The project must be for the
purchase of a renewable energy system
or to make energy efficiency
improvements;

2. The project must be for a replicable,
pre-commercial or a replicable,
commercially available technology;

3. The project must be technically
feasible;

4. The project must be located in a
rural area;

5. The applicant or borrower must be
the owner of the system and control the
operation and maintenance of the
proposed project. However, a qualified
third-party operator will be allowed to
manage the operation and/or
maintenance of the proposed project;
and

6. All projects must be based on
satisfactory sources of revenues in an
amount sufficient to provide for the
operation and maintenance of the
system or project.

Projects that are still in the research
and development stage are not eligible
for funds under this program, because
the 2002 Act requires projects to be
“replicable” and the Agency does not
believe projects that are in the research
and development stage meet this
statutory requirement. In addition, a
project for which construction has been
initiated will not be considered by the
Agency because the necessary
environmental assessment cannot be
conducted in accordance with the
National Environmental Protection Act.

The technical feasibility of each
proposed project will be based on all of
the information provided by the
applicant and on other sources of
information, such as recognized
industry experts in the applicable
technology field, as necessary. If the
project is determined to be not
technically feasible, the applicant will
be notified in writing of this
determination and the reasons therefore.
The rule allows the applicant or
borrower to appeal such determinations.

C. Eligible Project Costs

Funds may be used only for certain
specified project costs, provided these
costs are an integral and necessary part
of the total project. Funds received
under 7 CFR part 4280, subpart B,
cannot be used for any other project
costs. The eligible project costs are:

1. Post-application purchase and
installation of equipment, except
agricultural tillage equipment and
vehicles. Vehicles are considered to be
any powered mobile equipment,
including but not limited to cars and
tractors;

2. Post-application construction or
project improvements, except
residential;

3. Energy audits or assessments;

4. Permit fees;

5. Professional service fees, except for
application preparation;

6. Feasibility studies;

7. Business plans;

8. Retrofitting;

9. Construction of a new facility only
when the facility is used for the same
purpose; is approximately the same size;
and, based on the energy audit, will
provide more energy savings than
improving an existing facility. Only
costs identified in the energy audit for
energy efficiency projects are allowed;

10. Working capital (guaranteed loans
only); and

11. Land acquisition (guaranteed
loans only).

The Agency selected these items as
eligible project costs because they are
integral to the acquisition or
construction of eligible projects and
these items are necessary for the
successful implementation and quality
assurance of the project; and allowing
these costs provides for support of
actual purchase of a renewable energy
system and energy efficiency
improvements. The Agency is allowing
working capital and land acquisition as
an eligible project costs for guaranteed
loans because the Agency wants to
ensure that the relatively limited
percentage of grant funds (25 percent for
grants versus 50 percent for guaranteed
loans) are used for the renewable energy
system or energy efficiency
improvement project itself.

D. Project Funding

1. Funding Amounts. The minimum
level of funding available for a grant,
guaranteed loan, or a combined grant
and guaranteed loan is $2,500. The
Agency believes that including this
minimum level of funding will allow
more agricultural producers and rural
small businesses to qualify and take
advantage of this program. The Agency’s
goal in implementing this program is to
distribute all of the available funds
quickly and equitably to qualified
applicants and borrowers.

To encourage wide participation and
distribution of funds, the Agency has
established levels of available funding
for both funding programs. The
following paragraphs discuss maximum
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funding levels and specific details
related to funding for grants and
guaranteed loans, and percentages of
eligible project costs available under
each funding program.

i. Grant Funding. The maximum
funding level for grants for renewable
energy systems is $500,000. The
maximum funding level for grants for
energy efficiency improvements is
$250,000. The maximum amount of
grant assistance to one individual or
entity is limited to $750,000.

As required by the 2002 Act, the
amount of grant funds made available to
an applicant for an eligible project must
not exceed 25 percent of eligible project
costs. The remaining funds needed to
complete the project must come from
other sources. The applicant may use
third-party, in-kind contributions as
part of the remaining funds. Third-
party, in-kind contributions, however,
cannot exceed 10 percent of the
matching funds provided by other
sources.

ii. Loan funding. For guaranteed
loans, the maximum funding level is
$10 million. If a more than $10 million
in loan guarantees is sought, then the
loan should be sought under the
Agency’s B&I program.

The amount of guaranteed loan funds
made available to an applicant or
borrower for an eligible project will not
exceed 50 percent of eligible project
costs.

For guaranteed loans, the total
amount of Agency loans to one borrower
will be limited to no more than $10
million. The percentage of the
guarantee, which will be negotiated
between the lender and the borrower,
cannot exceed 85 percent for loans of
$600,000 or less; 80 percent for loans
greater than $600,000 but up to $5
million; and 70 percent for loans greater
than $5 million but up to $10 million.

c. Combined Grant and Guaranteed
Loan Funding. As required by the 2002
Act, a combined grant and guaranteed
loan under this program cannot exceed
50 percent of eligible project costs and
the applicant or borrower is responsible
for having other funding sources for the
remaining funds. Eligible project costs
will be based on costs identified for
each type of funding being requested
under a combination funding request.

2. Interest rates on loans.

i. Guaranteed loans. The interest rate
for a guaranteed loan will be negotiated
between the lender and the borrower
and may be fixed, variable, or a
combination of fixed and variable as
long as it is a legal rate. If a variable
interest rate is used, it must be tied to
a base rate agreed to by the lender and

the borrower and may be varied no more E. Appeals

than once per quarter.

The interest rate for a guaranteed loan
is to be based on indices, such as money
market indices, that are published in a
recognized banking industry source. As
in the Agency’s B&I program, the
interest rate can not be more than that
rate customarily charged borrowers in
similar circumstances in the ordinary
course of business and is subject to
Agency review and approval.

ii. Combination Funding. The interest
rate for the loan portion of a combined
funding request will be determined
based on the procedures specified for
guaranteed loans.

3. Terms of Loan. This rule sets
maximum loan term limits for
guaranteed loans and also applies when
they are part of a combination funding
request. These term limits vary
according to the type of item and will
be utilized only when the loan cannot
reasonably be repaid over a shorter
term. The maximum loan terms being
proposed are established loan terms
used under the Agency’s B&I program
and are familiar to commercial lenders.
The maximum loan term limits in this
rule are as follows:

i. For real estate, 30 years.

ii. For machinery and equipment, 15
years, or the useful life, whichever is
less.

iii. For repayment for combined loans
on real estate and equipment, 20 years.

iv. For working capital, 7 years.

The first installment of principal and
interest will, if possible, be scheduled
for payment after the project is
operational and has begun to generate
income.

4. Guaranteed Loan Fees. This rule
sets the maximum guarantee fee at 1
percent and the maximum annual
renewal fee at 0.5 percent. The Agency
considered establishing a higher
guarantee fee (2 percent), which would
help leverage funds. However, the
Agency believes that the lower fee is
more appropriate because it provides a
financial incentive, relative to other
programs, to agricultural producers and
rural small businesses to participate in
this program. The maximum annual
renewal fee is based on Small Business
Administration (SBA) programs and is
adopted for this program to provide
additional funds to supplement the
available funds appropriate to the
program, thereby allowing the program
to reach more potential applicants. The
Agency will publish each year in the
Federal Register the fee levels in effect
for that year.

Consistent with standard Agency
policy, appeals will be handled in
accordance with 7 CFR part 11. Any
party adversely affected by an Agency
decision under this subpart may request
a determination of appealability from
the Director, National Appeals Division,
USDA, within 30 days of the adverse
decision.

F. Insurance

This rule will require the applicant or
borrower to carry certain types of
insurance. The insurance requirements
are consistent with other Rural
Development programs and are
applicable to this program. All
insurance must be maintained for the
life of the grant or loan, unless such
requirement is waived or modified by
the Agency.

G. Construction Planning and
Performing Development

Consistent with Agency policies,
construction planning and performing
development requirements of 7 CFR part
1924, subpart A, will be used for grants.

Under the Guaranteed Loan program,
lenders will be required to ensure that
all project facilities are designed
utilizing accepted architectural and
engineering practices, conform to
applicable Federal, state, and local
codes and requirements, and meet the
requirements of this regulation.

H. Laws That Contain Other
Requirements

There are several laws that applicants
and borrowers must comply with under
this program. These are:

e Executive Order 11246, “Equal
Employment Opportunity;”

e Americans with Disabilities Act of
1990;

o Title VI of the Civil Rights Act of
1964 (grants only);

e Section 504 of the Rehabilitation
Act of 1973 (grants only);

e Equal Credit Opportunity Act (Title
V of Pub. L. 90-321, as amended)
(guaranteed loans only);

¢ 7 CFR part 1940, subpart G, which
requires an environmental impact
analysis; and

e Executive Order 12898,
“Environmental Justice,” under which
the Agency will conduct a Civil Rights
Impact Analysis in regard to
environmental justice.

III. Application and Documentation
Requirements for Grants and
Guaranteed Loans

The Agency is requiring the minimum
amount of information that it needs to
evaluate an applicant’s or borrower’s
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eligibility, evaluate the proposed
project’s eligibility, evaluate the
applications and establish selection
priorities among competing projects,
ensure compliance with applicable
regulations, and effectively monitor the
applicant’s or borrower’s activities after
the loan is made or the grant is awarded.
The following paragraphs describe the
Agency’s proposed application and
documentation requirements when
applying for a grant or guaranteed loan.

In applying for grant or guaranteed
loan funds under this program, the
applicant will be required to submit an
application; submit a series of forms,
certifications, and agreements; perform
a feasibility study for renewable energy
systems projects of more than $100,000;
and prepare technical requirements
reports.

A. Application

Separate applications must be
submitted for renewable energy system
and for energy efficiency improvement
projects from applicants applying for
both. Only one application per each
type of project may be submitted.
Applicants applying for a combined
grant and guaranteed loan will submit a
separate application for each grant and
guaranteed loan, with at least one set of
documentation. The separate
applications must be submitted
simultaneously.

Applications will consist of:

e A table of contents;

¢ A one page summary of the project;

e A description of applicant/borrower
eligibility and project eligibility;

¢ A description of agricultural
producer’s/rural small business’
business, farm, or ranch operation and
ownership;

e Management information;

e Financial information including an
explanation of financial need (grants
only), balance sheets and income
statements or equivalent, information to
allow assessment of annual receipts
(rural small businesses only), historical
financial statements, pro forma balances
sheets, and gross market value of
agricultural products (agricultural
producers only); and

e A Dun and Bradstreet (D&B) Data
Universal Numbering System (DUNS)
number (grants only).

For renewable energy systems, the
applicant must also indicate whether
the technology to be employed is
commercially or pre-commercially
available and is replicable, the
information to support this position,
and a description of the availability of
materials, labor, and equipment for the
facility. Also required is information on
the demand for the product and/or

service; who will buy the product and/
or service, identification of the supply
(past, present, and future) of the product
and/or service; identification of
competitors; and a description how the
business will be able to sell enough of
its product/service to be profitable given
the trends in demand and supply.

The Agency will then evaluate
applications to determine if the
applicant or borrower is eligible and if
the project is eligible to receive funds
and to score each application to assist
in determining those projects that are
funded first.

B. Forms, Certifications, and
Agreements

Applicants must submit a series of
forms, certifications, and agreements
with each application. These forms,
certifications, and agreements are
necessary for the Agency to evaluate
applications and to administer this
program. Some of these are applicable to
both funding programs. Applicants
applying for a combined grant and
guaranteed loan will be required to
submit all applicable forms for both
types of funding.

Most of the forms being used for this
program have been used in other,
similar programs. Rather than develop
new forms, which would be very time
consuming, the Agency is amending
these existing forms. For example, Form
4279-4, “Lender’s Agreement,” would
be amended to note that Section III, Item
A.2, is only applicable to the Business
and Industry program.

1. Grants. For grants, an applicant
will be required to submit the following:

i. Form SF—424, “Application for
Federal Assistance.”

ii. Form SF-424C, “Budget
Information—Construction Programs.”

iii. Form SF-424D, ‘“Assurances—
Construction Programs.”

iv. AD-1049, “Certification Regarding
Drug-Free Workplace Requirements
(Grants).”

v. AD-1048, “Certification Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion -Lower Tiered
Covered Transactions.”

vi. A copy of a bank statement or a
copy of the commitment letter from the
funding source.

vii. Exhibit A-1 of RD Instruction
1940-Q, “Certification for Contracts,
Grants and Loans,” if the grant exceeds
$100,000 (or Exhibit A—2 of RD
Instruction 1940-Q, “Statement for
Loan Guarantees,” if the guaranteed
loan exceeds $150,000).

viii. Form SF-LLL, “Disclosure of
Lobbying Activities.”

ix. AD-1047, “Certification Regarding
Debarment, Suspension, and Other

Responsibility Matters—Primary
Covered Transactions.”

x. Form RD 400-1, “Equal
Opportunity Agreement.”

xi. Form RD 4004, “Assurance
Agreement.”

xii. Where applicable, a copy of a
letter of intent to purchase power, a
power purchase agreement, a copy of a
letter of intent for an interconnection
agreement, or an interconnection
agreement will be required from your
utility company or other purchaser for
renewable energy systems.

xiii. Where applicable,
intergovernmental consultation
comments in accordance with Executive
Order 12372.

xiv. Gertification indicating whether
or not there is a known relationship or
association with an Agency employee.

xv. An environmental impact analysis
prepared in accordance with 7 CFR part
1940, subpart G, using Form RD 1940-
20, “Request for Environmental
Information.”

2. Guaranteed loans. For guaranteed
loans, an applicant will be required to
submit the items described above in
paragraphs B.1.vii through xv as well as
the following items:

i. Form 4279-1, “Application for Loan
Guarantee.”

ii. A personal credit report for the
borrower, a proprietor (owner), and
anyone owning 20 percent or more
interest in the borrower’s business from
a credit reporting company acceptable
to the Agency.

iii. Completed appraisals should be
submitted when the application is filed.
If the appraisal has not been completed
when the application is filed, the
applicant must submit an estimated
appraisal. In all cases, a completed
appraisal must be submitted prior to the
loan being closed.

iv. Lender’s complete comprehensive
written analysis.

v. Commercial credit reports on the
borrower and any parent, affiliate, and
subsidiary firms.

vi. Current personal and corporate
financial statements of any guarantors.

vii. A proposed Loan Agreement or a
sample Loan Agreement with an
attached list of the proposed Loan
Agreement provisions.

viii. A certification by the lender that
it has completed a comprehensive
written analysis of the proposal, the
borrower is eligible, the loan is for
authorized purposes, and there is
reasonable assurance of repayment
ability based on the borrower’s history,
projections and equity, and the
collateral to be obtained.
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C. Studies and Reports

1. Feasibility Study for Renewable
Energy Systems. Because of factors of
cost and complexity for renewable
energy system projects of more than
$100,000, a project-specific feasibility
study prepared by a qualified
independent consultant will be
required. The feasibility study will have
to include an analysis of the market,
financial, economic, technical, and
management feasibility of the proposed
project. The feasibility study will also
have to include an opinion and a
recommendation by the independent
consultant. Applicants for renewable
energy system projects of $100,000 or
less and for all energy efficiency
improvement projects will not be
required to conduct a feasibility study.

2. Technical Requirements Reports.
This rule contains technical
requirements for renewable energy
systems and energy efficiency
improvement projects. The rule
identifies the following project
technology categories:

e Biomass, bioenergy.

¢ Biomass, digesters.

Geothermal, electric.
Geothermal, direct use.
Hydrogen.

Solar, small.

Solar, large.

Wind, small.

Wind, large.

Energy efficiency improvements.

The purpose of these technical
requirements reports is to ensure that
the renewable energy system or energy
efficiency improvement operates or
performs as expected over its design life
in a reliable and cost effective manner.
To this end, the applicant must provide
information on project design,
procurement, startup, operation, and
maintenance.

The technical requirements vary for
each different system and project. In
general, smaller projects will require
less information than larger projects,
projects using mature technologies will
require less information than pre-
commercial technologies or
technologies with limited commercial
operational history; projects using pre-
engineered systems or kits will require
less information than projects that
require system design engineering; and
systems or improvements using design-
build project delivery methods where
the supplier assumes all project delivery
risks will require less information than
those projects utilizing design-bid-
construction methods where the risks of
project delivery fall on the applicant or
borrower. Small projects using pre-
engineered kits or appliances utilizing a

mature technology with significant
commercial operational history will
require the least information.

The type of information to be
provided includes the qualifications of
the project team, agreements and
permits, resource assessment,
preliminary design and engineering,
project development schedules,
economic/feasibility modeling,
equipment procurement, equipment
installation, operations and
maintenance, and project
decommissioning. Energy efficiency
improvement projects of more than
$100,000 would be required to conduct
an energy audit. The specific inputs for
each of the ten technologies are
identified in the proposed rule. The
Agency allows for the use of an
abbreviated set of requirements for
small projects using a pre-engineered
kits or complete integrated appliances
utilizing a mature technology.

Projects costing more than $100,000
will be required to employ the services
of a professional engineer (PE). The
applicant or borrower may be required
to use the services of a PE for projects
of $100,000 or less, depending on the
level of engineering required for the
specific project or if necessary to ensure
public safety.

To facilitate the review of proposed
projects, all technical information
provided will be required to follow a
specific format, which is set forth in
§4280.111(d). However, supporting
information may be submitted in other
formats as determined by the applicant.
Although not required in the proposed
rule, the Agency recommends that the
narrative portion of the technical
requirements portion of the application
for small solar and small wind projects
be less than 10 pages. For all proposed
projects, the applicant will be required
to submit the original technical
requirements report plus one copy to
the State Rural Development Office.

IV. Evaluation of Grant and
Guaranteed Loan Applications

The Agency will evaluate each
application and make a determination
as to whether the applicant or borrower
is eligible, whether the proposed project
is eligible, and whether the proposed
grant or guaranteed loan or combined
funding request complies with all
applicable statutes and regulations. The
Agency will also evaluate the technical
feasibility of each grant, while the
lender will make this evaluation for
guaranteed loans. The evaluation will be
based on the information provided by
the applicant and on other sources of
information, such as recognized

industry experts in the applicable
technology field, as necessary.

If the Agency determines that either
the applicant or borrower or the project
is ineligible, the Agency will notify the
applicant in writing of the decision,
reasons therefore, and any appeal rights,
and no further evaluation will take
place.

If the Agency determines that the
application is incomplete, the Agency
will return it to the applicant to provide
the applicant the opportunity to
resubmit the application. The Agency
will identify those parts of the
application that are incomplete. Upon
receipt of a complete application, the
Agency will complete its evaluation of
the application and forward a copy of
the technical requirements to outside
qualified industry experts for review.

The Agency will score each
application in order to prioritize each
proposed project. The evaluation
criteria that the Agency will use to score
renewable energy systems and energy
efficiency improvement projects are
discussed in Sections IV.A and IV.B,
respectively. The rationale for the
selection criteria and their point values
is presented in Sections IV.C.1 and
IV.C.2, respectively.

A. Criteria for Applications for
Renewable Energy Systems

1. Quantity of Energy Produced.
Points are earned for the amount of
energy replaced or the amount of energy
generated, not both.

i. Energy replacement. If the proposed
renewable energy system is intended
primarily for self use by the agricultural
producer or rural small business and
will provide energy replacement of
greater than 75 percent, 20 points will
be awarded; greater than 50 percent, but
equal to or less than 75 percent, 15
points will be awarded; or greater than
25 percent, but equal to or less than 50
percent, 10 points will be awarded. The
energy replacement should be
determined by dividing the estimated
quantity of energy to be generated by at
least the past 12 months’ energy profile
of the agricultural producer or rural
small business or anticipated energy
use.

ii. Energy generation. If the proposed
renewable energy system is intended
primarily for production of energy for
sale, 20 points will be awarded.

2. Environmental Benefits. If the
purpose of the proposed renewable
energy system is to upgrade an existing
facility or construct a new facility
required to meet applicable health or
sanitary standards, 10 points will be
awarded. The applicant must supply
appropriate documentation.



59656

Federal Register/Vol. 69, No. 192/Tuesday, October 5, 2004 /Proposed Rules

3. Commercial Availability. If the
renewable energy system is currently
commercially available and replicable,
an additional 10 points will be awarded.

4. Cost Effectiveness. If the proposed
renewable energy system will return the
cost of the investment in 5 years or less,
25 points will be awarded; up to 10
years, 20 points will be awarded; up to
15 years, 15 points will be awarded; or
up to 20 years, 10 points will be
awarded. The estimated return on
investment will be determined by
dividing the total project cost by the
estimated projected net annual income
and/or energy savings of the renewable
energy system.

5. Matching Funds (for Grants only).
If the agricultural producer or rural
small business has provided eligible
matching funds of over 90 percent, 15
points will be awarded; 85-90 percent,
10 points will be awarded; or at least 80
and up to but not including 85 percent,
5 points will be awarded.

6. Management. If the renewable
energy system will be monitored and
managed by a qualified third-party
operator, an additional 10 points will be
awarded.

7. Small Agricultural Producer. If the
applicant (for grants) or borrower (for
guaranteed loans) is an agricultural
producer producing agricultural
products with a gross market value of
less than $1 million in the preceding
year, an additional 10 points will be
awarded.

8. Loan Rate (Guaranteed loans only).
If the rate of the loan is below the Prime
Rate (as published in The Wall Street
Journal) plus 1.75 percent, 5 points will
be awarded. If the rate of the loan is
below the Prime Rate (as published in
The Wall Street Journal) plus 1 percent,
an additional 5 points will be awarded.

B. Criteria for Applications for Energy
Efficiency Improvements

1. Energy savings. If the estimated
energy expected to be saved, as
determined by an energy assessment or
audit, will be 35 percent or greater, 20
points will be awarded; 30 and up to but
not including 35 percent, 15 points will
be awarded; 25 and up to but not
including 30 percent, 10 points will be
awarded; or 20 and up to but not
including 25 percent, 5 points will be
awarded.

2. Cost Effectiveness. If the proposed
energy efficiency improvements will
return the cost of the investment in 2
years or less, 25 points will be awarded;
greater than 2 and up to and including
5 years, 20 points will be awarded;
greater than 5 and up to and including
9 years, 15 points will be awarded; or

greater than 9 and up to and including
11 years, 10 points will be awarded.

3. Matching Funds (for Grants only).
If the agricultural producer or rural
small business has provided eligible
matching funds of over 90 percent, 15
points will be awarded; 85-90 percent,
10 points will be awarded; or 80 and up
to but not including 85 percent, 5 points
will be awarded.

4. Small Agricultural Producer. If the
applicant (for grants) or borrower (for
guaranteed loans) is an agricultural
producer producing agricultural
products with a gross market value of
less than $1 million in the preceding
year, an additional 10 points will be
awarded.

5. Loan Rate (Guaranteed loans only).
If the rate of the loan is below the Prime
Rate (as published in The Wall Street
Journal) plus 1.75 percent, 5 points will
be awarded. If the rate of the loan is
below the Prime Rate (as published in
The Wall Street Journal) plus 1 percent
an additional 5 points will be awarded.

C. Selection of Evaluation Criteria and
Their Point Values

1. Selection of Evaluation Criteria.
The 2002 Act requires the Agency to
consider the following factors in
determining the amount of a grant or
loan to be awarded or approved under
this program:

i. The type of renewable energy
systems to be purchased;

ii. The estimated quantity of energy to
be generated by the renewable energy
system;

iii. The expected environmental
benefits of the renewable energy system;

iv. The extent to which the renewable
energy system is replicable.

v. The amount of energy savings
expected to be derived from the activity,
as determined by an energy audit
comparable to an energy audit
conducted under section 9004;

vi. The estimated length of time it
would take for the energy savings
generated by the activity to equal the
cost of the activity; and

vii. Other factors as appropriate.

The Agency has incorporated Items
C.1.ii through vi into the evaluation
criteria for renewable energy systems
and Items C.1.v and vi into the
evaluation criteria for energy efficiency
improvements (Items C.1.i through iv
are not applicable to energy efficiency
improvements). The Agency did not use
Item C.1.i, the type of renewable energy
system, as an evaluation criteria because
the rule specifies the types of renewable
energy systems that are approvable and
no reason was found to “favor” one
technology over another.

The Agency identified up to four
additional factors that were considered
appropriate. These factors, the programs
to which they are applicable, and the
reasons for their selection, are:

e Matching funds, which is
applicable to both renewable energy
systems and energy efficiency
improvements. One of the Agency’s
goals for this program is to fund as
many projects as possible. To enable
more projects to be funded, the Agency
elected to include as a criterion the
amount of funds being requested. Those
projects requesting less assistance will
be awarded more points than those
projects requesting more assistance. As
there are no matching funds associated
with guaranteed loans, this criterion is
applicable only to grants.

e Management, which is applicable to
renewable energy systems only. One of
the Agency’s goals for this program is to
fund projects that have a high likelihood
of success. One key component to a
successful project is the quality of the
management team. Therefore, the
Agency believes it appropriate to
include management as an evaluation
criterion for renewable energy projects.
This criterion is applicable for grants
and guaranteed loans.

¢ Small agricultural producers, which
is applicable to renewable energy
systems and energy efficiency
improvements. The 2002 Act specifies
the target market as rural small
businesses and agricultural producers,
but does not limit the size associated
with agricultural producers. Another of
the Agency’s goals for this program is to
help ensure additional income to small
agricultural producers, thereby assisting
in their economic sustainability. In
order to help meet this goal, the Agency
has elected to include as an evaluation
criterion the size of the agricultural
producer. This criterion is applicable to
grants and guaranteed loans.

¢ Loan rate, which is only
appropriate for guaranteed loans,
because there are no loan rates
associated with grants. The Agency is
adopting loan rate as a criterion because
it is consistent with Agency procedures
under the B&I program and are
applicable to this program.

2. Evaluation Criteria Point Values.
The Agency has assigned point values
or point value ranges to each of the
criterion identified above. Generally, the
Agency considers all of the evaluation
criteria to be of similar value for scoring
applications and, therefore, most have
similar point values. It is possible, and
likely, that many applications will
receive no points for some of the criteria
because the application does not meet
the conditions for being awarded points.
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For example, a guaranteed loan with an
interest at the Prime Rate plus 2 percent
would receive no points for the Loan
Rate criterion.

The criterion that the Agency believes
should have the highest potential
weight is cost effectiveness, because this
criterion evaluates the overall return on
investment for each project. Point
values for this criterion range from 10 to
25.

After this criterion, the Agency
believes the criterion for the amount of
energy generated or saved is the second
most important criterion because it
reflects the basic goals of the program’s
projects—to create new renewable
energy systems and to improve energy
efficiency. Point values for this criterion
range from 10 to 20 for energy
replacement and 20 points for energy
generation for renewable energy
systems, and from 5 to 20 points for
energy savings for energy improvement
projects.

The remaining criteria all have point
values of about 10 points, although
some have the potential to be slightly
higher (e.g., 15 points under matching
funds for those seeking the lowest
percentage assistance) or lower (e.g., 5
points under loan rate for higher interest
rates).

V. Processing and Servicing Grants and
Guaranteed Loans

A. Processing and Servicing Grants

The Agency will prepare a Letter of
Conditions, which establishes
conditions that must be understood and
agreed to by the applicant before the
Agency will obligate any funds. The
applicant must sign the Letter of Intent
to Meet Conditions, if they accept the
conditions of the grant. The grantee
must sign a Grant Agreement (Form RD
4280-2) and abide by all requirements
contained in the Grant Agreement as
well as other requirements specified.

Grants will be serviced in accordance
with 7 CFR part 1951, subpart E and the
Grant Agreement. The Agency is using
7 CFR part 1951, subpart E, for this
program because it is the Agency’s
regulations for servicing Agency grant
programs.

B. Processing and Servicing Guaranteed
Loans

Under the proposed program,
guaranteed loans will be processed and
serviced in essentially the same manner
as guaranteed loans are processed and
serviced under the Agency’s B&I
program. The Agency determined that
the requirements in the B&I program for
processing and servicing guaranteed
loans under the renewable energy

systems and energy efficiency
improvements program are applicable
and therefore have essentially adopted
the B&I requirements. Two exceptions
to note are:

e Under the proposed program, the
Agency is not utilizing the “Certified
Lender” aspect of the B&I program
because the Agency believes that there
are few, if any, lenders who would pre-
qualify as “certified” lenders for making
guaranteed loans for renewable energy
systems and energy efficiency
improvements.

e Under the proposed program, the
Agency is only allowing a single note
system and is not incorporating the
multi-note system from the B&I
program. The Agency is doing this
because the size of the loans associated
with the renewable energy systems and
energy efficiency improvements
program are likely to be small enough
that there is minimal benefit to allowing
multi-notes and the program becomes
simpler to implement without multi-
notes.

The following paragraphs discuss the
processing and servicing requirements
of the guaranteed loan program.

1. Eligible Lenders. Lenders eligible to
make guaranteed loans under this
program are the “traditional” lenders, as
identified under the B&I guaranteed
loan program. Such lenders include, but
are not limited to: Federal or State
chartered banks, Farm Credit Banks,
other Farm Credit System institutions
with direct lending authority, Banks for
Cooperatives, or Savings and Loan
Associations. These lenders have a
broad range of experience and expertise
to make, secure, service, and collect
loans. In addition, these lenders allow
the Agency to implement this program
quickly because of the similarities
between this program and the B&I
program.

2. Lender’s Functions and
Responsibilities. As under the B&I
program, lenders are responsible for
properly implementing the guaranteed
loan program, making sound loans, and
conducting all servicing in a reasonable
and prudent manner, in accordance
with Agency regulations and approvals,
as required. Lender’s responsibilities in
fulfilling this requirement include, but
are not limited to:

i. Processing applications;

ii. Developing and maintaining loan
files. Both the lender and borrower must
permit representatives of the Agency to
inspect and make copies of any records
of the lender or borrower pertaining to
the loan;

iii. Obtaining valid evidence of debt
and collateral. Complete, self, contained
appraisals are required for loans of

$600,000 or more. Complete summary
appraisals are required for loans less
than $600,000. Unconditional personal
and corporate guarantees for those
owning or having a beneficial interest
greater than 20 percent of the borrower
will be required where legally
permissible;

iv. Supervising and monitoring
project construction and ensuring all
projects are designed according to
accepted practices;

v. Distributing loan funds;

vi. Conducting credit evaluations. For
each proposed project, lenders will be
required to conduct a credit analysis in
order to determine credit quality of the
borrower. Elements of credit quality to
be addressed include adequacy of
equity, cash flow, collateral, history,
management, and the current status of
the industry for which credit is to be
extended. In determining the adequacy
of equity, the lender must ensure that,
for loans over $600,000, evidence of
cash equity injection in the project of
not less than 25 percent of eligible
project costs is demonstrated and that,
for loans of $600,000 or less, evidence
of cash equity injection in the project of
not less than 15 percent of eligible
project costs is demonstrated;

vii. Ensuring that borrowers furnish
all required environmental information
and reporting any environmental issues
to the Agency; and

viii. Closing loans. When loan closing
plans are established, the lender must
notify the Agency in writing. At the
same time, or immediately after loan
closing, the lender must provide to the
Agency the lender’s certifications (as
required by § 4280.146), an executed
Form 4279-4, “Lender’s Agreement,” an
executed Form RD 1980-19,
“Guaranteed Loan Closing Report,” and
appropriate guarantee fee, copies of
legal loan documents, and disbursement
plan if working capital is a purpose of
the project. Note that, if a valid Lender’s
Agreement already exists, the lender
will not be required to execute a new
Lender’s Agreement with each loan
guarantee.

3. Loan Note Guarantee. A loan
guarantee will be evidenced by Form
4279-5, “Loan Note Guarantee,” which
is prepared and issued by the Agency.
The entire loan must be evidenced by
one note, and the Agency will issue
only one Loan Note Guarantee. The
lender may assign all or part of the
guaranteed portion of the loan to one or
more holders.

The Agency will not issue the Loan
Note Guarantee until the lender certifies
certain conditions have been met (e.g.,
all required insurance is in effect, the
loan has been properly closed). If the
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