
IN l'HE UN!TED STATE9 DISTRlCT COURT -FORTHE DISTIUCTOF'DELAWARE 

tlECEWE9 
THEJOHNSHOPKINS UNlVERSITY, aMatyIwd ) 
C O ~ ~ ~ ~ ~ ~ ~ O ~ ~ I . I E A L T K C A R B  1 gn2rr )PI
CORPORATION, a DtI- corpamlon, md 1 

BEcnlN DICKINSON AND COMPANY,aNew ) 
Jcneycorparattan, ) 

) 
Pbintm, ) Civil No.94-105-lkM 

1 

v. 1 


1 

CELLPRO, a DuInvmmpcmtion, 1 


1 

Dafeadont. . I 

Patxicia S- I b r n k i ,  Esquire and G dh4. ORourke, Esquim, Connofly,BOW,Ldge 
& Hut&Wihnlngton,Delaware; Cw A Bloombar& ILqubq Rdmt C. W c h ,  Esquire, 
Allm W. Jausa, &quite, J m l d  B.hilly, E%qulm, l3ruco O. Chqnnm, Enqub, and 
Amrand F.Aynzf, Esquire,Lyaa & Lym, Lor Angel@ C d f f datmisys flw 
dtfcnd.nt. 
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Axdenon ablted what wc had in mind. Joe dfdnot ~ l lanythin8 
out, but did talk a Movcdac~~~dirtributian. 

Lrter thrtwmmer, B a k e d  CellPra had ~ d i ~ i a n aabout intenutianal 

distribution of CdlPro pmdueto, Qn July 25,199 1, Dr.Port* sent n arcnr~andumto 

noted thrt CdPm WN "looking fbs r $20million iu~-t.~ A,the 
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On Aprll15.1992,Haya art a latar to Murdock that duailed a m d B e  

offerto licbnsc CalWtogwcticcW a htechnology claimedby the '204 a d  '680 

juridiction and ikaurc to join an iadispcnrabltparty (Y- Ho- tbtptWH bolder). 



ofthe '204 and '680 patmtr us inualld, u n e n f d l e ,  andnot idbgd. 
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thc inWidIty d -gity of tk clsrinU ofthe '204 and '680 pstsntr. In addition, 

(31 June 24,1994, the partics fdcd r joint stipulation and prop& Micr. The 

against plaintiff5 in which it found that the claims of &e '204 and '680 patats wers 

invalid as obvious in light of tba prior art. The jury also found that, except with mpect to 

unassertcd clairm 3 and 6 of the '204 patent, dl of tho claim ofthe '204 and '680 patents 



ovid~nccthat the c l h  ofthc '204 ad '680 prrtcmt9 amnotanablcod. lathe a l ~ v c ,  

plalntifh m n H  a motionmade dudg trial fopanew ttld ptnsuantto Fed R Clv, P. 

59. 

to prcsrrve it# .rSStvcnth~cntjutytridrlgbts f o r b  nntitrU8t olaims. &~&&cm 

v.
359 U.S. 500,500 n.10 (1959). 

On Sum 28,1996, tbt court iorubdan Opinion and Otds inwhich it fiMurd thai 

kchodM u ~ b n e n tofthe a!mtded c1m.h~of the '680 vatcat. Thecwrtalso muMlthat 



. Z 

Blnfiringamont of the uaWclaim of the '204 prrtaat; 2) noncnnblcmant of tbmserted 

c b ofthe '204 patent; aad 3) tbt obvlau6naa of thbasserted cldrnr of the 204 and 

CcllPro l h U y  GI& 1 oftbe '204 peloxit. Plairrtiffh dm moved fbr ~ummuy c 

judgmcat h theh &Ivaron ~ I lPm' rd&mc md eou0tc11;lahthat tboaaarted cllirar of t 

tho '204 add '680 pltanta we obuiwr. 1 

ontud an order on Stptcmber30,1996 In accao.drwcewith ihrulinptfoa!the butch en 
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asserted claim of the '680 patent. 

armedclaim of tho '680 patent. It Jna atatadthnt itwould deny CellPro's motla to 

dai'tr ths inequitableomduct isrue to the andtrustphmofthe care, The court mtmd an 

ohim af the '680 patcat: 1) laohas; 2) wqpel; 3) pLafntifB' fhilmto mark thek 

inH@ product nr e q h dby 35 U,S.C. 4 287(s): and 4) pldmiffb' fbilun to give 

CeUPro actual notice, pmwt to 35 U.S.C. 8 287(a), thnt CcISPro is hiibgiagthe 

wetted claims of tha '680 patent 

OnNovember 27,1996, the mat grmttdpI&ifW motion RWpatdal summary 

literal intllngtmcntofclaim 4 of the '204 patent* 

OnJamray 24.1997, plaintif& fled a motion fw summaryj u d m t  whb twp#;t 

toCcIIProlsd c f a e  of nammblmant ofcIW1 and 4 of Qc '204 PWEIIL 



On F e k q  24,1997, thc court entered nnorder grantingarmmary judgment to 

pldntiflh with mpecttoCcllPro's d e f b e  of n d l t t n e a t  of olbirrw 1 awl4 ofthe 

assacd claim of thc '204 and '680 pltcsts. 

On March 11,1997, the juryreturned a v d d  finding tht foll~dmg;1) plaiatiffi 

On NIPrch 13,1997, tbecwltcondudtd a hearing draia8 which It heard mpmmt 



The aflhmth&* of dsuw is mextdoa of the quibble doctrine of 
b
..'molean badan into patent law. &gc 3 1v.Cf.S.U.S. 488, 

492-93 (1942). That is, a patent holder who rackr to fbrgcrmisriblybradm the roapc of 

INL,782 F.Zd 995,1001 (Pad. Ci.1986) (ding 
\ 

. - 0 . 

402 U.8,313,343(1971). Any such m h ~ ,h o r n ,  can 

be c u d  by the pattnt holder when it ''purgesn tbeeibts  of Lts conduct 

9352 U.S. 457,494 (1957). 

B. 
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mequitably procurad. CdlPro momthat becam tbt hots underlyQ ita patent misuse 

Aecord'ig1y, bmurs k c is noprarutnc iuuc of material fact thst plaint= did 
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CellPra a40 armthat plaintiff5 me guilty ofpatcat rnjsuo as a result of 

requiring C o b ,  as a oonditimf b r m ~ i v h ~a liceme to ptncdcefnvdom claimed by 

tb '204 and '680 pat#lte. to great Baxtm axtluai* distribution tightu in Europe and 

cwrtitutsd p e t  lairus, ruch miauo ~ r r ppurged u a matter oflaw onJuly 22,1992, 
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testified th4t d\lria~smeeting on November 20,199 1. It war Brudrr drst flmt suggested 

the polrsibillty of obtrlning worldwide distribudcmri@m to CcCcllPm's products. 





Thccourtwill a t a  an odor  in sctorbncc with this opinian. . 


