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any, before the effective date of the agree-
ment. Although the Act would permit a copy
to be sent as late as the effective date,
OJARS believes the compliance agreement
would be more likely to resolve all concerns
and discourage litigation if the complain-
ant’s views were considered before it took ef-
fect.

Section 42.211(b). An example of a case
where compliance would require an extended
period of time for implementation would be
a court order setting a goal of five years for
an employer to raise the percentage of mi-
norities in its workforce to parity with the
percentage of minorities in the relevant geo-
graphical labor force.

Section 42.213. The full hearing will be con-
ducted in accordance with JSIA Hearing and
Appeal Procedures, 28 CFR 18.1, et seq.

Section 42.215(a). In a December 20, 1976 let-
ter to the Administrator of LEAA, Congress-
man Peter Rodino, Chairman of the House
Judiciary Committee, commented on the
regulations proposed to implement the sub-
stantially identical nondiscrimination provi-
sions of the Crime Control Act. He advised
the Administrator that ‘‘the committee in-
tentionally omitted the word ‘refer’ from the
law to ensure that LEAA would always re-
tain administrative jurisdiction over a com-
plaint filed with them. It is not appropriate
for LEAA to refer cases to the Civil Rights
Division or other Federal or State agencies
without monitoring the case for prompt res-
olution.’’

Section 42.215(c)(2). The exhaustion of ad-
ministrative remedies at the end of 60 days
(unless the Office has made a determination)
does not limit OJARS’ authority to inves-
tigate a complaint after the expiration of
that period. OJARS will continue to inves-
tigate the complaint after the end of the 60-
day period, if necessary, in accordance with
the provisions of § 42.205.

Subpart E—Equal Employment
Opportunity Program Guidelines

AUTHORITY: Sec. 501 of the Omnibus Crime
Control and Safe Streets Act of 1968, Pub. L.
90–351, 82 Stat. 197, as amended.

SOURCE: 43 FR 28802, June 30, 1978, unless
otherwise noted.

§ 42.301 Purpose.
The experience of the Law Enforce-

ment Assistance Administration in im-
plementing its responsibilities under
the Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Pub.
L. 90–351, 82 Stat. 197; Pub. L. 91–644, 84
Stat. 1881) has demonstrated that the
full and equal participation of women

and minority individuals in employ-
ment opportunities in the criminal jus-
tice system is a necessary component
to the Safe Streets Act’s program to
reduce crime and delinquency in the
United States.

§ 42.302 Application.
(a) Recipient means any State or local

unit of government or agency thereof,
and any private entity, institution, or
organization, to which Federal finan-
cial assistance is extended directly, or
through such government or agency,
but such term does not include any ul-
timate beneficiary of such assistance.

(b) The obligation of a recipient to
formulate, implement, and maintain
an equal employment opportunity pro-
gram, in accordance with this subpart,
extends to State and local police agen-
cies, correctional agencies, criminal
court systems, probation and parole
agencies, and similar agencies respon-
sible for the reduction and control of
crime and delinquency.

(c) Assignments of compliance re-
sponsibility for title VI of the Civil
Rights Act of 1964 have been made by
the Department of Justice to the De-
partment of Health and Human Serv-
ices, covering educational institutions
and general hospital or medical facili-
ties. Similarly, the Department of
Labor, in pursuance of its authority
under Executive Orders 11246 and 11375,
has assigned responsibility for mon-
itoring equal employment opportunity
under government contracts with med-
ical and educational institutions, and
non-profit organizations, to the De-
partment of Health and Human Serv-
ices. Accordingly, monitoring respon-
sibility in compliance matters in agen-
cies of the kind mentioned in this para-
graph rests with the Department of
Health and Human Services, and agen-
cies of this kind are exempt from the
provisions of this subpart, and are not
responsible for the development of
equal employment opportunity pro-
grams in accordance herewith.

(d) Each recipient of LEAA assist-
ance within the criminal justice sys-
tem which has 50 or more employees
and which has received grants or sub-
grants of $25,000 or more pursuant to
and since the enactment of the Safe
Streets Act of 1968, as amended, and
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which has a service population with a
minority representation of 3 percent or
more, is required to formulate, imple-
ment and maintain an equal employ-
ment opportunity program relating to
employment practices affecting minor-
ity persons and women within 120 days
after either the promulgation of these
amended guidelines, or the initial ap-
plication for assistance is approved,
whichever is sooner. Where a recipient
has 50 or more employees, and has re-
ceived grants or subgrants of $25,000 or
more, and has a service population
with a minority representation of less
than 3 percent, such recipient is re-
quired to formulate, implement, and
maintain an equal employment oppor-
tunity program relating to employ-
ment practices affecting women. For a
definition of ‘‘employment practices’’
within the meaning of this paragraph,
see § 42.202(c).

(e) Minority persons shall include per-
sons who are Black, not of Hispanic or-
igin; Asian or Pacific Islanders; Amer-
ican Indians or Alaskan Native; or His-
panics. These categories are defined at
28 CFR 42.402(e).

(f) Fiscal year means the 12 calendar
months beginning October 1, and end-
ing September 30, of the following cal-
endar year. A fiscal year is designated
by the calendar year in which it ends.

[43 FR 28802, June 30, 1978, as amended by
Order No. 960–81, 46 FR 52357, Oct. 27, 1981]

§ 42.303 Evaluation of employment op-
portunities.

(a) A necessary prerequisite to the
development and implementation of a
satisfactory equal employment oppor-
tunity program is the identification
and analysis of any problem areas in-
herent in the utilization or participa-
tion of minorities and women in all of
the recipient’s employment phases
(e.g., recruitment, selection, and pro-
motion) and the evaluation of employ-
ment opportunities for minorities and
women.

(b) In many cases an effective equal
employment opportunity program may
only be accomplished where the pro-
gram is coordinated by the recipient
agency with the cognizant Office of
Personnel Management or similar
agency responsible by law, in whole or
in part, for the recruitment and selec-

tion of entrance candidates and selec-
tion of candidates for promotion.

(c) In making the evaluation of em-
ployment opportunities, the recipient
shall conduct such analysis separately
for minorities and women. However, all
racial and ethnic data collected to per-
form an evaluation pursuant to the re-
quirements of this section should be
cross classified by sex to ascertain the
extent to which minority women or mi-
nority men may be underutilized. The
evaluation should include but not nec-
essarily be limited to, the following
factors:

(1) An analysis of present representa-
tion of women and minority persons in
all job categories;

(2) An analysis of all recruitment and
employment selection procedures for
the preceding fiscal year, including
such things as position descriptions,
application forms, recruitment meth-
ods and sources, interview procedures,
test administration and test validity,
educational prerequisites, referral pro-
cedures and final selection methods, to
insure that equal employment oppor-
tunity is being afforded in all job cat-
egories;

(3) An analysis of seniority practices
and provisions, upgrading and pro-
motion procedures, transfer procedures
(lateral or vertical), and formal and in-
formal training programs during the
preceding fiscal year, in order to insure
that equal employment opportunity is
being afforded;

(4) A reasonable assessment to deter-
mine whether minority employment is
inhibited by external factors such as
the lack of access to suitable housing
in the geographical area served by a
certain facility or the lack of suitable
transportation (public or private) to
the workplace.

[43 FR 28802, June 30, 1978, as amended by
Order No. 899–80, 45 FR 43703, June 30, 1980]

§ 42.304 Written equal employment op-
portunity program.

Each recipient’s equal employment
opportunity program shall be in writ-
ing and shall include:

(a) A job classification table or chart
which clearly indicates for each job
classification or assignment the num-
ber of employees within each respec-
tive job category classified by race, sex

VerDate 25<JUN>98 11:11 Jul 15, 1998 Jkt 179105 PO 00000 Frm 00701 Fmt 8010 Sfmt 8010 Y:\SGML\179105T.XXX pfrm08 PsN: 179105T



708

28 CFR Ch. I (7–1–98 Edition) § 42.304

and national origin (include for exam-
ple Hispanic, Asian or Pacific Islander,
and American Indian or Alaskan Na-
tive). Also, principal duties and rates
of pay should be clearly indicated for
each job classification. Where auxiliary
duties are assigned or more than one
rate of pay applies because of length of
time in the job or other factors, a spe-
cial notation should be made. Where
the recipient operates more than one
shift or assigns employees within each
shift to varying locations, as in law en-
forcement agencies, the number by
race, sex and national origin on each
shift and in each location should be
identified. When relevant, the recipient
should indicate the racial/ethnic mix of
the geographic area of assignments by
the inclusion of minority population
and percentage statistics.

(b) The number of disciplinary ac-
tions taken against employees by race,
sex and national origin within the pre-
ceding fiscal year, the number and
types of sanctions imposed (suspension
indefinitely, suspension for a term, loss
of pay, written reprimand, oral rep-
rimand, other) against individuals by
race, sex and national origin.

(c) The number of individuals by
race, sex and national origin (if avail-
able) applying for employment within
the preceding fiscal year and the num-
ber by race, sex and national origin (if
available) of those applicants who were
offered employment and those who
were actually hired. If such data is un-
available, the recipient should insti-
tute a system for the collection of such
data.

(d) The number of employees in each
job category by race, sex and national
origin who made application for pro-
motion or transfer within the preced-
ing fiscal year and the number in each
job category by race, sex, and national
origin who were promoted or trans-
ferred.

(e) The number of employees by race,
sex, and national origin who were ter-
minated within the preceding fiscal
year, identifying by race, sex, and na-
tional origin which were voluntary and
involuntary terminations.

(f) Available community and area
labor characteristics within the rel-
evant geographical area including total
population, workforce and existing un-

employment by race, sex and national
origin. Such data may be obtained
from the Bureau of Labor Statistics,
Washington, DC, State and local em-
ployment services, or other reliable
sources. Recipient should identify the
sources of the data used.

(g) A detailed narrative statement
setting forth the recipient’s existing
employment policies and practices as
defined in § 42.202(c). Thus, for example,
where testing is used in the employ-
ment selection process, it is not suffi-
cient for the recipient to simply note
the fact. The recipient should identify
the test, describe the procedures fol-
lowed in administering and scoring the
test, state what weight is given to test
scores, how a cut-off score is estab-
lished and whether the test has been
validated to predict or measure job
performance and, if so, a detailed de-
scription of the validation study. Simi-
larly detailed responses are required
with respect to other employment poli-
cies, procedures, and practices used by
the applicant.

(1) The statement should include the
recipient’s detailed analysis of existing
employment policies, procedures, and
practices as they relate to employment
of minorities and women (see § 42.303)
and, where improvements are nec-
essary, the statement should set forth
in detail the specific steps the recipi-
ent will take for the achievement of
full and equal employment oppor-
tunity. The Department of Justice
Guidelines on Employee Selection Pro-
cedures, 28 CFR part 50, set out the ap-
propriate standards for nondiscrim-
inatory selection procedures. Recipi-
ents of LEAA assistance using selec-
tion procedures which are not in con-
formity with the Department of Jus-
tice guidelines shall set forth the spe-
cific areas of nonconformity, the rea-
sons which may explain any such non-
conformity, and if necessary, the steps
the recipient agency will take to cor-
rect any existing deficiency.

(2) The recipient should also set forth
a program for recruitment of minority
persons based on an informed judgment
of what is necessary to attract minor-
ity applications including, but not nec-
essarily limited to, dissemination of
posters, use of advertising media pa-
tronized by minorities, minority group
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contacts and community relations pro-
grams. As appropriate, recipients may
wish to refer to recruitment techniques
suggested in revised order No. 4 of the
Office of Federal Contract Compliance,
U.S. Department of Labor, found at 41
CFR 60–2.24(e).

(h) Plan for dissemination of the ap-
plicant’s Equal Employment Oppor-
tunity Program to all personnel, appli-
cants and the general public. As appro-
priate, recipients may wish to refer to
the recommendations for dissemina-
tion of policy suggested in revised
order No. 4 of the Office of Federal Con-
tract Compliance, U.S. Department of
Labor, found at 41 CFR 60–2.21.

(i) Designation of specified personnel
to implement and maintain adherence
to the equal employment opportunity
program and a description of their spe-
cific responsibilities suggested in re-
vised order No. 4 of the Office of Fed-
eral Contract Compliance, U.S. Depart-
ment of Labor, found at 41 CFR 60–2.22.

§ 42.305 Recordkeeping and certifi-
cation.

The equal employment opportunity
program and all records used in its
preparation shall be kept on file and
retained by each recipient covered by
these guidelines for subsequent audit
or review by responsible personnel of
the cognizant State planning agency or
the LEAA. Prior to the authorization
to fund new or continuing programs
under the Omnibus Crime Control and
Safe Streets Act of 1968, the recipient
shall file a certificate with the cog-
nizant State planning agency or with
the LEAA Office of Civil Rights Com-
pliance stating that the equal employ-
ment opportunity program is on file
with the recipient. This form of the
certification shall be as follows:

I, lllll (person filing the application)
certify that the lllll (criminal justice
agency) has formulated an equal employ-
ment program in accordance with 28 CFR
42.301, et seq., subpart E, and that it is on file
in the Office of lllll (name), lllll
(address), lllll (title), for review or
audit by officials of the cognizant State
planning agency or the Law Enforcement As-
sistance Administration as required by rel-
evant laws and regulations.

The criminal justice agency created by
the Governor to implement the Safe

Streets Act within each State shall
certify that it requires, as a condition
of the receipt of block grant funds,
that recipients from it have executed
an Equal Employment Opportunity
Program in accordance with this sub-
part, or that, in conformity with the
terms and conditions of this regulation
no equal employment opportunity pro-
grams are required to be filed by that
jurisdiction.

§ 42.306 Guidelines.

(a) Recipient agencies are expected
to conduct a continuing program of
self-evaluation to ascertain whether
any of their recruitment, employee se-
lection or promotional policies (or lack
thereof) directly or indirectly have the
effect of denying equal employment op-
portunities to minority individuals and
women.

(b) Equal employment program modi-
fication may be suggested by LEAA
whenever identifiable referral or selec-
tion procedures and policies suggest to
LEAA the appropriateness of improved
selection procedures and policies. Ac-
cordingly, any recipient agencies fall-
ing within this category are encour-
aged to develop recruitment, hiring or
promotional guidelines under their
equal employment opportunity pro-
gram which will correct, in a timely
manner, any identifiable employment
impediments which may have contrib-
uted to the existing disparities.

§ 42.307 Obligations of recipients.

The obligation of those recipients
subject to these guidelines for the
maintenance of an equal employment
opportunity program shall continue for
the period during which the LEAA as-
sistance is extended to a recipient or
for the period during which a com-
prehensive law enforcement plan filed
pursuant to the Safe Streets Act is in
effect within the State, whichever is
longer, unless the assurances of com-
pliance, filed by a recipient in accord-
ance with § 42.204(a)(2), specify a dif-
ferent period.

§ 42.308 Noncompliance.

Failure to implement and maintain
an equal employment opportunity pro-
gram as required by these guidelines
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shall subject recipients of LEAA assist-
ance to the sanctions prescribed by the
Safe Streets Act and the equal employ-
ment opportunity regulations of the
Department of Justice. (See 42 U.S.C.
3757 and 28 CFR 42.207.)

Subpart F—Coordination of En-
forcement of Non-discrimina-
tion in Federally Assisted Pro-
grams

AUTHORITY: Executive Order 12250.

SOURCE: Order No. 670–76, 41 FR 52669, Dec.
1, 1976, unless otherwise noted.

§ 42.401 Purpose and application.

The purpose of this subpart is to in-
sure that federal agencies which extend
financial assistance properly enforce
title VI of the Civil Rights Act of 1964
and similar provisions in federal grant
statutes. Enforcement of the latter
statutes is covered by this subpart to
the extent that they relate to prohibit-
ing discrimination on the ground of
race, color or national origin in pro-
grams receiving federal financial as-
sistance of the type subject to title VI.
Responsibility for enforcing title VI
rests with the federal agencies which
extend financial assistance. In accord
with the authority granted the Attor-
ney General under Executive Order
12250, this subpart shall govern the re-
spective obligations of federal agencies
regarding enforcement of title VI. This
subpart is to be used in conjunction
with the 1965 Attorney General Guide-
lines for Enforcement of title VI, 28
CFR 50.3.

[Order No. 670–76, 41 FR 52669, Dec. 1, 1976, as
amended by Order No. 960–81, 46 FR 52357,
Oct. 27, 1981]

§ 42.402 Definitions.

For purpose of this subpart:
(a) Title VI refers to title VI of the

Civil Rights Act of 1964, 42 U.S.C. 2000d
to 2000d–4. Where appropriate, this
term also refers to the civil rights pro-
visions of other federal statutes to the
extent that they prohibit discrimina-
tion on the ground of race, color or na-
tional origin in programs receiving fed-
eral financial assistance of the type
subject to title VI itself.

(b) Agency or federal agency refers to
any federal department or agency
which extends federal financial assist-
ance of the type subject to title VI.

(c) Program refers to programs and
activities receiving federal financial
assistance of the type subject to title
VI.

(d) Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

(e) Where designation of persons by
race, color or national origin is re-
quired, the following designations shall
be used:

(1) Black, not of Hispanic Origin. A
person having origins in any of the
black racial groups of Africa.

(2) Hispanic. A person of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish Culture or
origin, regardless of race.

(3) Asian or Pacific Islander. A person
having origins in any of the original
peoples of the Far East, Southeast
Asia, the Indian Subcontinent, or the
Pacific Islands. This area includes, for
example, China, Japan, Korea, the
Philippine Islands, and Samoa.

(4) American Indian or Alaskan Native.
A person having origins in any of the
original peoples of North America, and
who maintain cultural identification
through tribal affiliation or commu-
nity recognition.

(5) White, not of Hispanic Origin. A
person having origins in any of the
original people of Europe, North Afri-
ca, or the Middle East. Additional sub-
categories based on national origin or
primary language spoken may be used
where appropriate, on either a national
or a regional basis. Paragraphs (e)(1)
through (e)(5) of this section, inclusive,
set forth in this section are in conform-
ity with the OMB Ad Hoc Committee
on Race/Ethnic Categories’ rec-
ommendations. To the extent that said
designations are modified by the OMB
Ad Hoc Committee, paragraphs (e)(1)
through (e)(5) of this section, inclusive,
set forth in this section shall be inter-
preted to conform with those modifica-
tions.

(f) Covered employment means employ-
ment practices covered by title VI.
Such practices are those which:
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