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| ntroduction

The OCC is committed to bank supervision policies and procedures that support prompt
detection and mitigation of problems before they affect abank’ s viability. Inthe event abank’s
condition is so severethat it is no longer viable, the OCC will collaborate with the Federal
Deposit Insurance Corporation (FDIC) and other regulators to achieve atimely final resolution in
amanner that will result in the least cost to the deposit insurance fund. This booklet provides
guidance toward those objectives and is intended primarily as areference tool for OCC field
examiners.

One of the most challenging and important aspects of a bank examiner’s job is knowing how to
read and react, in a balanced and effective way, to symptoms of problems that may not yet be
obvious to bank management and directors. The point at which an examiner identifies potential
problems and recognizes the possible effect on abank’s condition is critical. Thisis sometimes
the last point in time when an examiner may make a difference, through effective
communications and moral suasion, in whether the bank rights itself or becomes a problem bank
requiring enforcement action. Examiners will recognize and sometimes refer to such banks as
“borderling” or “dirty 2's,” referring to the imminence of a CAMELS downgradeto a“3” if
conditions worsen.

It is not unusual for officers and directors of banks such as these to overlook or deny the
potential seriousness of problem symptoms at this stage. Indeed, it sometimes boils down to
who is more confident in their assessment of the fundamental issues - the banker or the
examiner, and whether the examiner has prioritized his/her findings by order of significance. *
Thismakesit al the more important for the examiner to be well prepared with documented
findings and supporting opinions from the supervisory office and, when necessary, from district
and headquarters risk experts.

It also isnot unusual for examiners, after full discussion of the issues, to give bankers the benefit
of the doubt when problem symptoms are first detected. Thisis most frequently the case when it
isaclose call, and the banker has dealt successfully with problemsin the past. Thisnormally is
the correct course, because it leaves remedia action where it most appropriately belongs - with
bank officers and directors - rather than with the regulators, whose government-directed
solutions can be more burdensome and expensive. Examiners must be careful, however, not to
extend this self-correction phase longer than is reasonably necessary for the bank to fix the
problem. Unwarranted extensions of time or failures by examiners to monitor and enforce
interim progress can result in recoverable situations deteriorating into serious, intractable
problems. They aso violate the intent of the “ Safety and Soundness,” “Prompt Corrective

Failure to prioritize findings, or presenting significant issues as part of a“laundry-list,” can obscure the
importance of seriousissues, lead to misunderstandings, and delay corrective action, especially in banks not
accustomed to significant criticism.



Action,” “Early Resolution,” and “Least Cost Resolution” sections of the Federal Deposit
Insurance Corporation Improvement Act (FDICIA).?

Obvioudly, this can be afragile phase in the banker-examiner relationship that requires a skilled,
tactful, and balanced approach to accomplish supervisory objectives without alienating the
banker. Therisk of damaging an otherwise harmonious relationship with a banker, however, is
never an acceptable reason for an examiner to avoid or defer bringing legitimate, significant
concerns to the attention of bank management and directors. Early confrontation and action
usually reduces the ultimate cost of correcting problems considerably.

If, despite these efforts, the bank does not improve or continues to deteriorate, the examiner will
be faced with a second critical point in dealing with a problem bank. The examiner must
evauate the situation and determine whether rehabilitation continues to be a redlistic possibility
for the bank or if the point has been reached where additional measures are not likely to prevent
continued deterioration. In that event, eventual receivership or other resolution of the bank
becomes increasingly more likely, and supervision of the bank includes planning for resolution.

This guide deals with both early detection and rehabilitation of problem banks and advanced
supervision and resolution when conditions are more serious.

* Problem Bank Identification
Discusses red flags and other identifiers examiners should recognize in the early detection of
problems. It also focuses on OCC early warning tools, documentation of supervisory risks,
and effective communication techniques in conveying problems.

* Rehabilitation of Problem Banks
Provides guidance on supervision strategies designed to rehabilitate problem institutions.
Thisincludes an overview of the corrective action process, focusing on the requirements of
the Prompt Corrective Action provisions of FDICIA and other OCC enforcement powers. [t
highlights the relevant considerations in determining the appropriate supervisory response to
asset, capital, and liquidity problems.

* Resolution Management
Addresses the terminal stages of supervision of institutions with a high likelihood of failure,
including the need to identify such banks promptly and consider appropriate action. These
materials highlight coordination within the OCC and with other regulators and supervisory
issues related to the line review process, grounds for receivership and early resolution, capital
call meeting, bid process, and the bank closing process.

* Accounting Issuesin Problem Banks
Provides afocused discussion of accounting issues routinely encountered in the supervision
of problem banks. This section discusses. asset valuation, including FAS 125; sale and
leasebacks; 1oss carryforwards and deferred tax assets; accounting rules for write-downs,

FDICIA enacted in 1991 generally limited examiner discretion and prescribed certain actions relating to
problem banks.



OREO, troubled debt restructures and timing of loss recognition; and disclosuresin financial
reports, including reporting errors and window dressing.

* Problemsin Largeand Multi-Charter Banking Companies
Provides a discussion of the unique features associated with supervision of problematic large
banks and multibank companies, including systemic risk determination and cross-guaranties.

* Problemsin Federal Branchesand Agencies
Provides a discussion of the unique features associated with supervision of federal branches
and agencies, including how risk in the foreign banking organization or the home country can
affect the federal branch or agency.

» OCC Appeals Process
Provides a summary of the OCC'’ s appeal process, discussing considerations unique to
appeals made by banks experiencing significant safety and soundness problems.

This guide is intended to complement, but not replace appropriate consultation with the
supervisory office and other divisions as appropriate, including Special Supervision and Fraud,
Capital Policy, Bank Accounting, Credit Risk, Treasury and Market Risk, and Law.



Problem Bank | dentification

The banking system weathered a crisisin the 1980s and early 1990s. More than 1,600 banks
failed or received FDIC financia assistance during this period. The cause of failures or near
failures cannot be described in absolute terms; however, excessive risk-taking without effective
risk management contributed in some manner to most of them.

The 1980s and early 1990s was also a period of major legislative and regulatory change affecting
the financial servicesindustry. More statutes and regulations pertaining to banks were put in
place during this period than at any other time since the Great Depression. Many of those
changes, especially those found in the Federal Deposit Insurance Corporation Improvement Act
of 1991 (FDICIA), altered the framework for problem bank supervision.

FDICIA was designed to ensure timely identification and least cost resolution of problem banks.
As discussed later in this guide, these FDICIA changes limit examiner discretion in certain
instances, but clearly do not eliminate the critical need for examiner judgment. In exercising this
judgment, examiners are expected to pursue timely resolution of problem institutions. This may
involve difficult decisions, such as the use of supervisory and legal authoritiesto resolve a bank
when some amount of book capital remains but it has become reasonably clear that the bank is
no longer viable and additional rehabilitative efforts are futile. Examiners dealing with these
issues must consult with their supervisory office, policy and legal experts and, in many cases,
senior management of the OCC and the other federal banking agencies.

Since the mid-1990s the banking system has prospered. The number of problem banksislow,
and bank failures are rare. However, history has shown that a bank’ s condition can deteriorate
quickly. An FDIC study indicates that of the banks that failed between 1980 and 1994,

36 percent were CAMEL rated "1" or "2" within two years of failure®> This underscores the
importance of early detection and timely resolution of supervisory concerns.

This section discusses some of the most common red flags and identifiers of problems and the
early warning systems and other monitoring tools that can identify them. It also describes
documentation and communication expectations for OCC personnel.

|. Red Flagsand Other Identifiers

Red flags and identifiers of problem banks take many forms and require examiners to consider a
number of diverse factors before determining the most appropriate supervisory response. The
following subsections outline critical identifiers, provide additional sources of information, and
suggest courses of action for problems uncovered.

3 FDIC, History of the Eighties — Lessons for the Future, p. 59.



A. Rapid Growth/Aggressive Growth Strategies

Pursuit of aggressive growth in the 1980s and early 1990s stretched many banks' management
teams and increased their exposureto risks. Thisled to numerous and sometimes sudden failures
as sectoral economic conditions changed, e.g., in energy and real estate. Thus, even when banks
are apparently in good health, examiners should always closely evaluate rapid growth strategies
for vulnerability to management gaps and economic downturns.

Excessive growth, particularly as measured against local, regional, and national economic
indicators, has long been viewed as a potential precursor to credit quality problems. Such
growth can strain bank underwriting and risk selection standards, as well as the capacity of
management, existing internal control structures and administrative processes. Excessive growth
may also reflect fundamental changes in bank practices warranting additional supervisory
attention. Changes in bank practices evidenced by excessive growth include changesin
underwriting and pricing standards, revisions to customer/product risk tolerances, increased
anxiety for income, introduction of unbalanced compensation programs, and expansion of, or
changes to, lending areas or sources of loans. Obviously, aggressive growth will also serve to
exacerbate problems at a bank with pre-existing risk management deficiencies.

When performing supervisory activities at a bank experiencing rapid growth, examiners must
investigate closely the institution’ s circumstances and alter supervisory plans, if one or more of
the following conditions exist:

» Growth varies significantly from the bank’s budget or strategic plan.

* Risk profileis higher than anticipated.

* Bank underwriting and risk selection standards have been revised.

* Minimal or no changes have been made to the bank’ sinternal control structures.

» Capital levelsare declining rapidly.

* Funding sources are unstable or short-term.

» New products and activities are being pursued with little or no expertise or with inadequate
risk management controls.

* Growth isinfluenced heavily by brokered or agent transactions.

A number of sources exist to help examiners monitor a bank’s growth. Many of the recently
established Canary Benchmark Ratios are designed to assist field examiners in identifying banks
with rates of growth warranting additional review. For example, Canary focuses on banks whose
total loans and leases have increased beyond a threshold percentage since the same quarter in the
previous year. The Uniform Bank Performance Report (UBPR) also highlights rapid changesin
major categories during the previous quarter and provides annual comparisons. In addition, the
“Snapshot Report” in the Assistant Deputy Comptroller (ADC) Report Package includes asset
growth information. Moreover, some of the most meaningful information about bank growth
and projections frequently can be found in bank budgets, operating plans, and strategic plans.

Appendix A provides additional guidance for supervising banks that are experiencing rapid
growth.



B. Deterioration in the Economy

A clear correlation exists between bank performance and economic conditions in the markets
served. Inthe 1980s, the collapse of energy prices, followed by real estate values, played a
significant role in failures throughout the Southwest and the West. In the early 1990s, the sharp
declinein real estate values in the Northeast led to deterioration in many banks throughout that
region and contributed to the failure of several institutions.

Examiners must remain aware of the effect of local, national, and global economies on
significant bank lines of business. Thisisnot an easy task, as many banks operate several lines
of business crossing multiple geographies, and, therefore, can be affected by a variety of factors.

Researching economic information can be time-consuming for examiners. A number of
economic tools, however, are available to obtain information about economic indicators. For an
efficient search, examiners will need a general understanding of the specific economic indicators
affecting the bank most directly. Examples of some common economic indicators are:

* Bankruptcies.

* Businessfailures.

* Employment.

» Consumer delinquency rates.
» Existing home prices.

» Gross domestic product.

* Market prices.

* Income.

* Inflation rates.

* Industrial vacancy rates.

* Interest rates.

» Office vacancies.

* Rea estate absorption rates.
» Trade deficit.

*  Wagesand saaries.

* Country risks.

In some cases, examiners may need more specific economic information. For example, if
concerns about a particular industry arise (e.g., agriculture), examiners may consider reviewing:

* Industry studies (e.g., agribusiness).

* National or District Risk Committee information (e.g., Western states export sales).
» Tradedata(e.g., USDA crop price reports).

* Local publications.

Several sources are available within the OCC to help examiners obtain timely economic
information important to the problem bank identification process. For example, examiners can
easily obtain many of the economic indicators mentioned through the Haver Regional Economic



Focus system. The Canary Web site's Market Barometers contain indicators that provide a broad
sense of liquidity in the capital markets, perceptions on credit risk, and a general view of public
confidence. The Market Spillover toolsin Canary enable examiners to investigate the direct and
indirect linkages between an individual bank and the markets in which it operates. The
Commercial Real Estate Web site contains analysis, data, and forecasts on national and local
commercia rea estate markets and analyses of Real Estate Investment Trusts.

Other analytical tools also are available. For specific industry studies, examiners can obtain
Standard and Poor’ s industry surveys through the Industry Section Information Service (1S1S).
Haver and | SIS are accessible through intranet links located within the Economics and Policy
Analysis Home Pages and within the ADC Toolkit application. Banking industry reports are
available on the intranet links located within the National Risk Committee’'s Home Page.
Country-specific news and analysis reports and other international data are available through
intranet links located within the International Banking and Finance Home Page. Other studies
prepared by OCC staff are contained within the Special Studies section of the ADC Toolkit
application. Examiners may also request specific information by contacting adistrict risk analyst
or through the OCC Library. In addition, specific economic information relevant to a particular
bank’ s product lines often can be obtained through discussions with bank management and in-
house economists and through studies prepared for the bank.

Examiners should use this and other supervisory information to determine the potential exposure
of the bank to deteriorating economic conditions. In making this determination, examiners
should:

» Assessthe adequacy of the bank's capital and ALLL to cover lower earnings and increased
loan losses.

* Review the bank's loan portfolio to identify loans with structural weaknesses and
concentrations in vulnerable economic sectors or borrowers.

» Evauate the bank's interest rate risk exposure, including any unrealized portfolio
depreciation and potential asset extensions or liability contractions due to embedded balance
sheet options.

* Ensure the bank has adequate liquidity and contingency funding plans to cover potential
market disruptions or deposit run-offs.

After reviewing relevant economic information and identifying concerns about a bank or a group
of banks, examiners should focus supervisory efforts on those product lines and areas that pose
the greatest risk. But prior to developing a supervisory plan, examiners should discuss economic
concerns with bank management to obtain their perspective on the risks to the bank(s) and
planned courses of action, if any, to address such risks.

Examiners must be especially vigilant in monitoring potential risk exposures and ensuring that
banks are taking appropriate remedial actions during the latter stage of abusinesscycle. Itis
during this stage — while earnings are still strong and management attention is not diverted to
problem management — that corrective actions are likely to be most successful and least costly.
The formality of OCC actions will vary, depending upon the severity of a bank's problems and
management's ability and willingness to address those problems. Deteriorating economic



conditions, when coupled with a bank's failure to address previously identified weaknesses,
generaly will warrant more forceful supervisory corrective action.

C. Management Oversight Deficiencies

Although economic conditions are a major influence on a bank’ s well being, management is the
dominant factor. Decisions made today can have far-reaching implications on a bank’s future
condition, and a strong manager will take steps to avoid or mitigate the severity of possible
adverse economic forces. Many of the bank failures that occurred in the 1980s and early 1990s
can be attributed primarily to poor management decisions. ¢ Because of the direct effect
managers and directors have on a bank’ s health, examiners must pay particular attention to
indicators of oversight or management deficiencies. Some examples are:

* Non-responsive management. Failure by bank management to take corrective action can
result quickly in the deterioration of the bank’s condition. Therefore, management’ s non-
responsiveness to recommendations warrants close evaluation by examiners. Examiners
should pay particular attention to remedial actions when following up on Matters Requiring
Attention (MRAS), violations of law, or responses to audit criticisms.

» Passive or uniformed board of directors. A strong, independent, and knowledgeable board
contributes to the long-term health of any bank, and during difficult economic times, a strong
board may be required for the bank’s survival. The board of directors should set the overall
tone and direction of the bank and establish guidelines for the nature and amount of risk the
bank may take. This requires effective oversight of bank management and ensuring that
adequate controls and systems are in place to identify and manage risks and address
problems. Directors should aso remain up-to-date on key banking activities, particularly
new ones for the bank to ensure prudent decision-making.

* Increasing noncompliance with laws or internal standards. Increased frequency of
noncompliance with laws, regulations, or bank policies and practices is a symptom of
dlippage in controls and compliance systems. Compliance defects can expose the bank to
operational losses, fines, civil money penalties, payment of damages, and the voiding of
contracts. Examiners should be alert for trendsin violations and exceptions, aswell as
significant litigation resulting from these problems. Often, compliance weaknesses are
accompanied by other problems within the bank, such asirregular insider activities, audit
deficiencies, and inadequate M1S.

» Insufficient planning and response to risks. A weak planning process and the inability to
respond to industry changes will expose abank to additional strategic risk. Examiners
should be dert for alack of long-term planning, conflicting organizational goals, inadequate
resources to achieve goals, and inadequate implementation plans. For banks pursuing new
activities, examiners should review their analysis of the risks and rewards of such activities.
Examiners should also discuss the bank’ s future plans and management’ s alternatives, should
assumptions not materialize (e.g., growth rates and profit levels).

An OCC bank failure study completed in 1988 concluded that management-driven weaknesses played a
significant role in 90 percent of the cases reviewed.

8



* Inadequate talent and experience at the CEO level. The CEO has amajor effect on the
success or failure of abank. Therefore, examiners should be knowledgeable about a CEO’s
professional experience, particularly in managing under adverse conditions and the specific
expertise he or she provides to the bank. Examiners also should make a careful assessment
of the CEO’ s ahilities to provide leadership and to manage the bank. Banks entering new
activities or expanding through internal growth or mergers and acquisitions may challenge a
CEO’s ahilities. Therefore, examiners must assess the abilities of all members of executive
management.

L apses or weaknesses in managerial oversight should be noted in examination reports and
commitments should be obtained from the bank's board or senior management for corrective
action. If previously identified problems have not been addressed satisfactorily, examiners
should reconfirm the appropriateness of previous recommendations, evaluate the board’ s and
management’ s commitment, and proceed with incremental action consistent with the severity of
the problem.

D. Inappropriate Limitson OCC Accessto Bank Staff and Documents

By statute (12 USC 481 and 1867), examiners are entitled to prompt and unrestricted access to
the books, records, and staff of national banks and their servicers. A denial of such access
should be ared flag to examiners. Although such a situation may reflect merely alack of
understanding on the part of management, it may also indicate that the bank is attempting to
conceal evidence of violations of law or unsafe or unsound practices or prevent examiners from
discovering the bank’ s true financial condition.

Examiners should be aware of the following red flags, indicating an intent to deny timely and
compl ete access to information:

* Refusal to provide information within a reasonable time period.

» Useof agents, such as bank counsel, to prescreen requests for examination documents.
» Alteration of records prior to examiner review.

» Unexplained disappearance of key records.

» Blocking access to relevant third-party records.

» Attack on the credibility of individual examiners.

When encountering situations like the ones previously noted, examiners should contact their
supervisory office immediately. In many cases the situation may be a simple misunderstanding
that can be resolved quickly. However, if accessis not secured or the situation resolved within a
reasonably brief period, the supervisory office should contact the appropriate OCC Law
Department staff for assistance. In general in such situations, the particular circumstances of the
denial of access should be documented in writing, and a written request for access sent to the
bank. The request should note that failure to comply with the information request will be
deemed concealment of, and refusal to submit, the bank’ s books and records for purposes of the
OCC's enforcement and receivership authority. Additional specific guidance for these situations



is contained in PPM 5310-10, “Guidance to Examiners in Securing Access to Bank Books and
Records,” dated January 7, 2000.

E. Risk Management Deficiencies

Sound risk management systems can mitigate risk assumed by a bank. Asillustrated in the
1980s and early 1990s, banks with well-developed risk management systems were lesslikely to
fail than banks with weak systems. All risk management systems should identify, measure,
monitor and control risk. Although the structure of risk management systems will vary from
bank to bank, when assessing risk management, examiners should consider abank’s:

* Policies(e.g., interna standards, risk tolerance limits)

* Processes (e.g., internal controls, periodic audits, validation testing)
» Personnel (e.g., management, expertise, staffing levels, training)

» Controls (e.g., audit, management information systems)

Because deficiencies in risk management can exist in any area of the bank, each member of an
examination team should be knowledgeable about the quality of policies, processes, personnel,
and control systems within his or her assigned area(s). Some examples of risk management
deficienciesinclude:

* Aloan policy that is not well defined or well understood.

* Aninternal audit program that lacks independence.

* Interest rate risk measurement tools that are too simplistic for the size and complexity of on-
and off-balance-sheet exposures.

* Management that does not anticipate emerging technology needs.

» Acquisition due diligence processes that do not consider the risks associated with new
products and compatibility with corporate goals.

If significant risk management deficiencies accompany increasing or high levels of risk,
examiners should step up the intensity of supervisory activities and communications with
management and directors until the situation isresolved. In this context, examiner
recommendations and expectations must be clear, specific, and directly relevant to the conditions
at hand. Ambiguous admonitions about the need for improvement seldom produce the desired
results. More formal supervisory responses generally will be warranted when risk management
deficiencies are coupled with other red flags, such as rapid growth or deteriorating economic
conditions.

F. Significant Off-Balance-Sheet Exposure

The volume of off-balance-sheet activities for national banks has risen significantly since the last
banking crisis. Although off-balance-sheet exposures were not a primary cause of bank failures
in the past, they increasingly warrant examiner attention. With the increase in bank
securitization activity and the proliferation of capital markets products, more and more credit risk
is shifting to off-balance-sheet transactions. Traditionally, off-balance-sheet credit risk has come

10



primarily from loan commitments and letters of credit. The credit risk in these productsisfairly
straightforward. The credit risk inherent in capital markets products, such as asset securitizations
and derivatives, however, is more difficult to quantify, because of the need to assign a credit risk
equivalent. Examiners should include an assessment of off-balance-sheet and any other indirect
exposures when determining the overall quantity of risk assumed by the bank.

Asset Securitization

Asset securitization involves the transfer of on-balance-sheet assetsto athird party, normaly a
trust, partnership, or other special purpose vehicle (SPV), which then issues “ asset-backed
securities’ to investors. The repayment of the asset-backed securities is supported by the cash
flows of the transferred assets. If used properly, asset securitization can provide important
benefits to banks. Securitization allows banks to allocate capital more efficiently, access diverse
and cost-effective funding sources, and better manage businessrisks. It may also improve
profitability. However, if not used properly and managed effectively, asset securitization may
materially increase risk to the bank.

Financial Accounting Standard 125, “ Accounting for Transfers and Servicing of Financial Assets
and Extinguishments of Liabilities’ (FAS 125) governs the accounting treatment for asset
transfersin a securitization transaction. If a securitization transaction meets FAS 125 criteria,
the seller must recognize again or loss on the sale on the date of the transaction (known as “gain
on sale accounting™). Future expected cash flow streams from securitized assets are recognized
by establishing residual assets and servicing assets or liabilities.

The valuation methods and assumptions used to value the residuals and servicing assets are
critical bank judgments that warrant supervisory attention. If conservative and realistic, these
valuation methods and assumptions may provide a reasonabl e estimation of the value of future
expected cash flows. However, even if valuations and assumptions are conservative and
reasonable when made, they are only estimates. Actual performance of the underlying assets
may differ from the original estimates, leading to write-downs and capital impairment. The
advent of FAS 125 increases the potential for issuers to generate “paper profits’ or mask actual
losses through flawed assumptions, inaccurate prepayment rates, and unsupported discount rates.
These practices can also lead to significant write-downs of the residual asset.

In addition, asset securitization transactions may explicitly or implicitly provide investors with
recourse to the bank that can affect capital adversely. Therefore, abank that engagesin
securitizations must be fully aware of relevant risk-based capital rules for those transactions.

Banksinvolved in asset securitization transactions must have appropriate risk management
structures in place to monitor and control associated risk. For example, the board of directors
and senior management should ensure that all valuation methods and key assumptions used to
value the residuals and servicing assets and liabilities are reasonable, fully documented, and well
supported. Effectiveinternal controls and audit functions should also be in place for
securitization activities. For additional information on supervisory issuesin this area, see the
“Asset Securitization” booklet of the Comptroller’s Handbook and OCC Bulletin 99-46,
“Interagency Guidance on Asset Securitization Activities” (December 16, 1999).

11



Derivatives

Financial derivatives are defined broadly as instruments that primarily derive their value from
the performance of underlying interest or foreign exchange rates, equity, or commodity prices.
Examples include futures, forwards, swaps, options, structured debt obligations and deposits and
various combinations thereof. Risks associated with derivatives are basically the same as those
faced in traditional activities (e.g., price, interest rate, liquidity, and credit risk). Fundamentally,
the risk of derivativesisafunction of the timing and variability of cash flows.

Financia derivatives have specific risk-based capital requirements. The risk-based capital rules
outline a two-step process of calculating the amount to be included in risk-weighted assets for a
derivative. First the derivative must be converted to an on-balance-sheet credit equivalent
amount.®> Then the credit equivalent amount is multiplied by arisk weight® and included in risk-
weighted assets. The risk weight may be reduced to recognize certain collateral or guarantees,
such as cash or securities of the U.S. government, its agencies or the governments of
Organization for Economic Cooperation and Development (OECD) countries.

Financial Accounting Standard 133, “ Accounting for Derivative Instruments and Hedging
Activities” (FAS 133), mandated that institutions record all derivatives on their balance sheets as
assets or liabilities at fair value, effective January 2001. The accounting for changesin the fair
value of aderivative (i.e., gains and losses) depends on the intended use of the derivative. The
accounting treatment prescribed in FAS 133 may affect a bank’ s leverage and risk-based capital
ratios, and if abank’svolume of derivative activity is high, it could affect the bank’ s capital
category for purposes of Prompt Corrective Action (PCA). (Seethe “Resolving Credit and
Impairment Problems” section for a discussion of PCA.) OCC Bulletins 98-45 and 99-1 discuss
in detail FAS 133 and the risk-based capital treatment for derivatives used for hedging activities.

Examiners who evaluate a bank’ s off-bal ance-sheet activities through ongoing monitoring,
targeted activities, and core assessment examinations should check for potential increasesin risk
exposure to the bank. Examples of some general red flags for off-bal ance-sheet activities
include:

» Participation in markets without appropriate knowledge or expertise.

» Largelevelsof off-balance-sheet activity relative to the bank’s size and risk profile.

» Substantial exposure to a counterparty whose ongoing ability to meet its obligationsis
uncertain.

» Significant residual values or recourse obligations related to securitization transactions.

» Accounting errors for off-balance-sheet products.

The credit equivalent amount of aderivative equals the fair value of the derivative (if it is positive) plus an
additional amount for the potential future credit exposure. The additional amount for the potential future credit
exposure is the notional amount of the derivative multiplied by a credit conversion factor that depends on the
remaining maturity and type of contract (e.g., interest rate, foreign exchange, equity or commodity).

Therisk weight is determined by criterialisted in Appendix A of 12 CFR 3 and depends, in part, on the type of
counterparty.

12



* No established limits for off-balance-sheet activities.

* Underestimating the effect of off-balance-sheet products on the bank’ s risk-based capital
position.

* Inadequate oversight mechanisms (audit, market risk, loan review and compliance).

If concerns arise, examiners should seek expert advice for that particular product. Contacts
include the district capital markets experts and specialists and the staffs of Capital Policy,
Treasury and Market Risk, and Risk Analysis at OCC headquarters.

Information on specific off-balance-sheet activities can be found in the “ Asset Securitization,”
“Risk Management of Financial Derivatives,” and “Interest Rate Risk” booklets of the
Comptroller’s Handbook. The Treasury and Market Risk division also has helpful links on its
intranet home page that includes reference and analysistools for off-bal ance-sheet products.

G. Asset Quality Deterioration

The most common financial risk shared by problem banks during the banking crisis of the 1980s

and early 1990s was asset quality deterioration. Whether caused by economic factors, poor
management, anxiety for earnings, insider abuse or other factors, poor asset quality was a factor
in nearly all problem banks.

The following signals may point to asset quality deterioration. Listed first are indicators that
may be accessed off-site from standardized sources, followed by indicators derived from
communications with bankers and on-site examination.

Off-site Indicators

» Significant loan growth with or without increases in delinquencies, losses, or ALLL
provisions.

* Increasing levels of past due and nonperforming loans as a percent of loans, either in
aggregate or within loan types.

» Significant changesin the Allowance for Loan and Lease Losses (ALLL). (Seethe
following section.)

* Increasing levels of Other Real Estate Owned (OREO).

* Increasing levels of Interest Earned Not Collected (IENC) as a percent of loans, particularly
when compared with historical and peer levels.

» Deterioration in local economic conditions.

* High growth ratesin overall loans or individual loan types, particularly subprime or high
|loan-to-value products.

» Increasing proportion of long-term loans.

* Exceeding various Canary credit risk benchmarks

On-site and Communication Indicators

* Increase in the bank’s average risk ratings, loan classifications, special mention, or watch list

credits.
» Largevolume of policy and underwriting exceptions.
» Large volume of loans with structural weaknesses.
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Excessive credit/collateral documentation deficiencies.

Inadequate or inaccurate MIS.

Increased credit-related legal expenses.

Significant changes in number or experience of lending or credit administration staff.
Delinquent internal loan reviews.

Inordinately high volume of out-of-arealending.

Large or increasing volume of unsecured lending.

Increasing concentrations.

The existence of one or more of these indicators should cause the examiner or supervisory office
to ensure that the suspect areais targeted for specific and timely review and that steps for
corrective action are underway. If abank failsto implement remedial action in atimely manner,
more forceful supervisory action should be taken.

H. Significant ALLL and Asset Valuation Adjustment | ssues

Banksin stress may attempt to postpone recognition of problems by deferring loan loss
provisions and chargeoffs. Therefore, examiners must be alert to symptoms that may indicate
such tactics. The following are signals that merit closer review of the ALLL to ensurethat it is
adequate and that provisions are being made at acceptable levels.

Therate of growth inthe ALLL issignificantly greater or less than the rate of growth in total
loans over previous quarter(s) or previous one-year periods. A disproportionately large rate
of growth inthe ALLL might signal asignificant increase in problem loans. Conversely, if
the rate of loan growth significantly exceeds that of the ALLL, it might signal an attempt to
manipul ate earnings at the expense of maintaining ALLL adequacy.

The percentage of nonperforming or classified loans to total loansisincreasing at a greater
rate than the ALLL.

Net loan loss coverage is low. Frequently-used benchmarks are quarterly net loan losses that
are 15 percent or greater than the beginning ALLL, or 60 percent or greater annually.

The documentation for quarterly analysis of ALLL adequacy does not indicate appropriate
consideration of adjustments for historical loss experience. Asdiscussed in the “ Allowance
for Loan and Lease Losses’” booklet of the Comptroller’s Handbook, the following factors
may warrant adjustmentsto the ALLL:
— Changesin lending policies and procedures, including underwriting,
collection, charge-off, and recovery policies.
— Changesin national and local economic and business conditions, including individual
market and industry segments.
— Changesin the nature and volume of the loan portfolio.
— Changesin the experience, ability, and depth of lending management staff.
— Changesin the volume and severity of past due and classified loans and in the volume of
nonaccruals, troubled debt restructures, and other loan modifications.
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— Changesin the quality of the bank’sloan review system and the degree of oversight by
the bank’ s board of directors.

— The existence and effect of any concentrations of credit and changesin the level of such
concentrations.

— The effect of external factors, such as competition and legal and regulatory requirements,
on the level of estimated credit losses in the bank’ s current portfolio.

The indicators previously discussed suggest only that the ALLL might be aproblem. The
examiner must view these indicators in conjunction with other factors, such as merger and
acquisition activity, the quality of management, underwriting standards, the appetite for risk,
credit systems and controls, risk rating accuracy and timeliness, the institution’ s propensity to
manage earnings, and historical alowance adequacy (e.g., the track record of maintaining
adequacy at minimum or maximum levels).

The examiner aso should test to ensure that valuations of problem assets are reasonable. Often
in a problem situation, bank management will attempt to inflate collateral valuesto avoid loss
recognition. In practice, thisis most often accomplished by postponing recognition that the
value of the collateral has declined. The most efficient method of testing collateral valuation is
to review appraisals or other valuations on several large problem loans and OREO holdings.
Normally, if valuation is a problem, it will be apparent in the largest collateral dependent
problem assets. Doubtful assets should be reviewed first. Guidance on collateral valuation is
provided in various credit-related booklets of the Comptroller’ s Handbook.

|. Strained Liquidity

Historically, bank liquidity crises could be mitigated and liquidity failures sometimes avoided by
sustained funding through the Federal Reserve Discount Window. With the passage of FDICIA,
however, Discount Window borrowings are much more limited, especially for banks that are less
than adequately capitalized by FDICIA standards. Therefore, examiners must be even more
keenly aware of situations that may have an adverse impact on a bank’s ability to obtain funding.
Funding constraints can be precipitated by numerous causes, including deterioration in abank’s
financia condition, fraud, or external economic events. A bank’sliquidity situation may also
become compromised if its reputation “on the street” is suspect either due to real or perceived
shortfalls. In any event, the extent of a potential funding problem depends on the risk tolerance
of abank’s funds providers.

Examiners must gain an understanding of a bank’s funds providers and its funds management
strategy before making judgments on the bank’ s liquidity position. Thisisimportant because
retail and wholesale fund providers have different credit and interest rate sensitivities and will
react differently to changes in economic and bank conditions. Retail funds providers, generally
insured public depositors, historically have not been very credit- or interest rate-sensitive. In
contrast, wholesale funds providers — typically other financial institutions, governmental units,
large commercial and industrial corporations, or wealthy individuals — are usually placed by
professionals and are generally very credit- and interest rate-sensitive.
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With that in mind, examiners should be aware of the red flags that may signal potential liquidity
strain and a need for additional analysis, monitoring, and contingency planning. Examples of
such indicators are:

* Low levelsof on-hand liquidity (i.e., money market assets and net unpledged marketable
investment securities).

» Significant increasesin large CDs, brokered deposits, or deposits with above-market interest
rates, particularly in banks that have been heavily retail-funded.

» Significant increases in borrowings, warehouse lines, and Federal Home Loan Bank lines
(assuming no seasonality).

* Funding mismatches (i.e., funding long-term assets with short-term liabilities).

» Higher costs of funds relative to the market.

* Reduction in borrowing lines by correspondent banks.

» Counterparty requests for collateral to secure borrowing lines.

* Declinesin core deposit levels.

* Sudden drop in bank’s stock price.

» Downgrades of credit rating by rating agencies.

» Withdrawal of funds by rating-sensitive providers, such as trust managers, money managers,
and public entities.

» Unwillingness of counterparties and brokers to deal in off-balance-sheet or longer dated
transactions.

Numerous sources of information may assist examinersin identifying liquidity red flags. These
sources include the UBPR, sources and uses reports, the bank’ s contingency funding plan,
concentration reports, liquidity trend reports, liquidity risk focus reports (Canary intranet home
page), market reports (internet), and the Large Bank Liquidity Watch Report (Treasury and
Market Risk intranet home page). Discussions with management may aso provide examiners
with valuable information about the risk tolerance and credit sensitivity of funds providers and
an estimate of projected funding the bank will lose given various scenarios.

If examiners discover a potential liquidity problem, they should contact their supervisor and,
depending on the severity of the problem, consult a capital markets specialist or expert to
determine the appropriate course of action. Since liquidity problems can worsen quickly asthe
risk tolerance of funds providers shrink, timely action is critical.

J. Insider Abuse and Fraud

Insider abuse and fraud have been contributing factors in many bank failures. Such conduct can
quickly affect abank’s condition and undermine public confidence even in banks that are
otherwise in sound condition. Financial institution fraud can occur throughout a bank’s
operations and is usually accompanied by alack of oversight and controls. Some actions that
constitute financial fraud include:”

Fraud Examiners Manual, 1993 Association of Certified Fraud Examiners, p. 1.1005
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* A dishonest or fraudulent act.

» Forgery or dteration of documents.

» Misapplication of funds or assets.

» Impropriety in reporting financial transactions.
* Profiting from insider knowledge.

» Disclosing securities transactions to others.

» Accepting gifts from vendors.

Fraud and abuse typically are concealed from routine scrutiny; however, as with other types of
problems, there usually are symptoms that can aid in detection. During on-site examinations,
examiners should be aware of any transactions with insiders and their related interests that may
indicate preferential treatment, a breach of fiduciary duty, personal gain or other breach of
Regulation O. Some examples of suspect transactions with insiders include:

» Excessive salaries, bonuses, and fees relative to the size and condition of the bank.

* Feespaid when thereis no benefit to the bank (e.g., personal legal fees).

» Feespaid for services not yet received (e.g., an advance to an insider’s company for future
rehabilitation work on other real estate owned properties).

» Fees established solely to meet a shareholder’ s or insider-related organization’ s need for
funds (e.g., amonthly consulting fee paid to a director experiencing financia difficulties).

» Extensionsof credit granted on more favorable terms (e.g., alower interest rate on the
president’ s loan when compared with those for similar borrowers).

» Higher rates paid on insider deposits (e.g., higher interest rates offered to an insider’s
company).

» Unexplained or irregular transactions between insiders and bank customers or bank affiliates.

» Unreasonable refusal of bank officers to provide access to bank or bank-related records or
information deemed relevant by examiners.

» Efforts by bank officers to obstruct accessto relevant information.

Because of the nature of OCC’ s on-site work, one of the most common types of fraud uncovered
by examinersisloan fraud. Loan fraud can take many forms; e.g., loans can be made to
fictitious parties or granted with false credit and financial information. Loans can also involve
kickbacks and diversion of funds. As examiners perform credit analysis on aloan-by-loan and
portfoEI;io basis, they should be alert to the following red flags that may signal potential loan
fraud:

» Largevolumes of loans replaced rapidly in a portfolio.

* Low quality assets sold to affiliated and unaffiliated banks.

* Missing documentation and other support for draw requests.

* Inflated real estate appraisals, especially when an above-market appraisal feeis paid.
* Unexplained cost overruns on construction loans.

* Rapid sales and purchases of 1and by borrower within a short time frame.

Fraud Examiners Manual, 1993 Association of Certified Fraud Examiners, pp.1.1114 - 1.1119, 1.1134-35
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* Numerous loan increases and extensions without justification.
* Unexplained cash flow discrepancies.

The policy for obtaining certain bank examination information produced by third parties was
changed recently. This came about because a national bank was able to manipulate information
from itsloan servicer prior to submitting it to examiners and the increasing reliance on third
parties for loan servicing and asset securitization. Under our new policy, loan and asset
securitization trial balance information must be requested directly from the bank’s servicer. By
receiving the information directly, the OCC minimizes the possibility that a bank may

manipul ate the data.

Fraud also can take many formsin the operations area. Large or uncollected funds balances may
signal check-kiting schemes. New accounts may be opened with forged or stolen checks. Wires
may include fraudulent transfer of funds. Uncontrolled accessto critical systems may result in
computer fraud.

Examiners should pay specia attention to internal and external audit report conclusions on
internal controls and separation of duties. Validation of abank’sinternal and external audit
program in conjunction with its control environment must occur every supervisory cycle, guided
by the core assessment standards. Examiners use a progressive three-step process to validate the
bank’ s audit program, commencing with awork paper review. If the required audit workpaper
review identifies significant discrepancies or weaknesses in the audit program or the control
environment, examiners will expand the examination of those areas and any affected operational
or functional business area. Examinerswill use internal control questionnaires in conjunction
with the expanded procedures. If concerns remain, examiners should perform verification
procedures to the extent necessary to resolve the concerns.

If insider abuse or fraud is detected or suspected, examiners should immediately advise their
supervisors and district counsel who will decide whether to arrange for district or headquarters
fraud experts to participate in the examination. Early contact with fraud experts is encouraged.
Depending on the conclusions reached, remedia measures may include enforcement actions,
civil money penalties, and/or referral to another agency.

Il. Early Warning Systemsand Monitoring Tools

The use of early warning systems and other monitoring toolsis essential in bank supervision.
These models, screens, filters, and other reports assist examinersin identifying trends in a bank
or group of banksthat may signal a problem. Thisinformation helps examiners monitor
activities and trends and plan future examination activities and the scope of those activities. For
example, financial ratios relative to asset quality may indicate inconsistency with the current
asset quality component rating and warrant changes to the scope of the commercial loan review.
Early warning and monitoring tools may also be used effectively during targets and examinations
to verify or supplement findings. For example, the risk-based capital model may assist in
identifying errorsin the bank’ s assignment of risk weights that in turn may affect capital levels
significantly.
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A. Canary Early Warning Tools

The OCC recently introduced the Canary early warning tools to enhance the OCC'’ s assessment
of risk, both in individual banks and on a systemic basis. Canary brings under one Web site the
diverse array of supervisory and economic predictive models and tools used throughout the
OCC. The Canary Web site organizes early warning tools into four components. Benchmarks,
Credit Scope, Market Barometers, and Predictive Models.

«  Benchmarks are the most fundamental Canary early warning tools and, collectively,
represent the core set of OCC analytical tools that examiners will use during on-site and off-
site supervisory activities. These benchmarks facilitate early warning analysis by
highlighting high credit, interest rate, and liquidity positions and identifying banks that may
need additional supervisory analysis.

« Credit Scope includes a series of toolsto assist examinersin assessing credit risk. The Credit
Assessment Tool (discussed more fully later) is directly accessible from Canary, as are the
most recent KMV analyses and Loan Concentration Tool. KMV is a predicative tool that
provides information about the level of credit risk within the universe of publicly traded
companies. The Loan Concentration Tool is used to produce alist of al loan concentrations
by SIC code in abank as of itslast examination, or conversely, to produce alist of banks
concentrated in aselected SIC code. Credit Scope also includes alink to the Commercial
Real Estate Web site.

- Market Barometers provide a broad view of perceived credit risk, expected interest rate
movements, overall liquidity in the financial markets and consumer confidence and wealth.

+ Predictive Models include severa models to assist examinersin assessing the future effects
of existing risk positions on bank performance. These toolsinclude PGRM (Peer Group Risk
Models), the FDIC' s SCOR (Statistical CAMELS Off-site Ratings), and Bank Risk
Calculator. PGRM is a series of econometric models designed to project the potential impact
of different economic scenarios on future ratings for similar asset-based bank peer groups.
SCOR, using 13 financial ratios, forecasts composite and component ratings and assigns a
probability that the institution’s CAMELS ratings will be downgraded. Bank Risk Calculator
isan analytical tool that uses Call Report data and unemployment rates for bank market areas
to classify the overall risk in individual and groups of small banks.

In addition to the Canary early warning tools, examiners may find a variety of other tools useful.
These tools are described in the section below. However, neither Canary nor other forms of off-
site analytical tools replace the critical roles of examiner experience and judgment. Although
models and monitoring tools can aggregate financial data and, in some cases, draw preliminary
conclusions on this data, examiners must verify ared flag or early warning signal and develop
definitive conclusions on the effect on the bank.

B. Other Analytical Tools

« The“BERT Review and Risk Assessments Report” highlights negative trends within

19



CAMELS ratings, risk assessment factors, and BERT scores for an ADC'’ s portfolio of
banks. Negative trendsin abank’s BERT scores and risk assessments without corresponding
changesin the CAMELS ratings could signal potential deterioration that should be further
reviewed. Thisreport is part of the ADC Report Package that is distributed quarterly by the
district financial analysts. For additional information, examiners may contact the
Supervisory Data staff or assigned district financial analyst.

Bank Performance Projection Model (BPPM) is designed for problem bank cases, when
ultimate bank solvency may be in question. By programming various scenarios, such as
projected capital levels, OREO losses, and provision expenses, examiners can view a
snapshot of future performance and compare it with current and past performance. Thistool
is especially useful when trends are negative, but are not yet recognized by management or
the board. BPPM isavailable viathe LAN. For additional information, examiners may
contact the Core Policy Devel opment staff.

Credit Assessment Tool (CAT) isan analytical tool that uses Call Report information to
classify individual and groups of banks with respect to their current credit quality condition
and potential to develop problems over the next year or two. CAT uses an examiner-friendly
screening/scoring paradigm and generally accepted indicators of bank condition and
performance. Thistool ishelpful in conducting ongoing monitoring activities when credit
quality may be anissue. CAT isavailable through the ADC Toolkit. For additional
information, examiners may contact the Economics Department.

GRAPH isamodel that provides a graphic comparison of selected NBSVDS data (e.g.,
profitability factors, ALLL ratios, and growth rates) for the bank and its peers. The graphs
are aquick and effective way to illustrate concerns about performance or trends, especially
when the bank is an outlier compared with its peers. Use of these graphs may enhance
communications with the board during meetings or in the report of examination. GRAPH is
available through the LAN. For additional information, examiners may contact the Core
Policy Development staff.

The Risk Based Capital Model (RBCAP) provides a uniform and consistent estimate of risk
based capital ratios and enables simulation analysis and eval uation of expected changes to
capital, assets, and off-balance-sheet items. This can be helpful, not only in determining
compliance with capital regulations, but also in evaluating a bank’s capital plan. RBCAPis
available through the LAN. For additional information, examiners may contact the Core
Policy Development staff.

The Rating Summary/Changes Report highlights downgrades and upgrades for composite,
CAMELS, and specialty ratings for banks within an ADC'’ s portfolio. This report can be
especially helpful in identifying problem specialty areas that can affect the CAMELS
composite and management ratings. Thisreport is part of the ADC Report Package
distributed quarterly by the district financial analysts. For additional information, examiners
may contact the Supervisory Data staff or assigned district financial analyst.

The National Bank Rank Ordering Report (NBROR) is a monitoring tool designed to identify

community and mid-size banks whose financial ratios appear to be inconsistent with current
CAMELS ratings. The report is divided into various sections that may highlight the worst
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performersin agiven category, such as earnings. Thisreport isuseful in comparing a group
of banks on a national basis, within adistrict, or within an ADC’ s portfolio. The Supervisory
Data unit distributes the NBROR to the District Deputy Comptrollers, District Financial
Analysts, and members of senior management. For additional information, examiners may
contact the Supervisory Data staff.

[11. Documentation of Supervisory Risksin Problem Banks

It is not unusual for examiner conclusions and enforcement actions relating to problem banks to
be challenged by bank management and/or directors. For that reason, examiners must take extra
carein fully documenting in writing their work and decision processes in problem banks. This
documentation isimportant in providing support for corrective action and, if later required,
receivership.

Documentation also includes ensuring that appropriate ratings have been assigned under the
OCC’'s Risk Assessment System (RAS) and the uniform interagency rating system (CAMELYS).
These evaluation systems provide information about a bank’s:

* Overdl soundness.

* Financial and operational weaknesses or adverse trends.
* Problems or deteriorating conditions.

* Risk management practices.

Because of their commonalities, RAS and CAMELS can and do affect one another. For
example, examiners may rate credit risk in a bank with increasing adverse trends and weak risk
management practices as “moderate and increasing” or “high and increasing.” Such aRAS
rating normally should influence the CAMELS component rating for asset quality downward, if
the current rating does not already reflect the appropriate level of supervisory concern. When the
two rating systems are used in this manner, they provide an important verification of early
warning tools and planned activities.

The major distinction between the RAS and CAMELS lies within their prospective vs. point-in-
time distinctions. Although CAMELS now includes an assessment of the quality of risk
management practices, it remains primarily a point-in-time assessment of its component factors.
The RAS provides an expanded method of identifying, evaluating, documenting, and
communicating examiner judgment about the quantity of all categories of risk, the quality of risk
management, and the direction of risk. If used correctly, the RAS provides, not only a current
measurement of risk, but also a prospective view of theinstitution’ s risk profile, whichis
valuable in developing supervisory plans for problem banks.

A. Risk Assessment System

For the RAS to work as intended, examiners must not only have a clear understanding of general
concepts of risk and risk management, but also must recognize the distinctions among
classifications within individual risks. For example, when assessing the quantity of risk,
examiners must make a determination as to whether risk is low, moderate, or high. When

21



judging risk management, examiners should readily distinguish between strong, satisfactory or
weak risk management systems. When examiners assess the direction of risk (i.e., increasing,
decreasing, or stable), this judgment should be based on the expected trend given known
conditions at the time of the assessment. When making their assessments, examiners should not
avoid difficult decisions by using a“middle of the road” classification; doing so prevents
accurate risk assessments. Use of the full range of these classifications will result in more
precise risk assessments, which are critical in problem bank situations, because they drive
supervisory strategies.

Examiners should consider the following factors when completing a RAS:

* What isthe overall trend of risk in the bank based on the risk assessment — increasing or
decreasing? Reviewing the trend of risk over several years can provide useful information in
assessing a bank’ s supervisory history. In addition, a consistent increase or decrease in risk
should prompt areview of the supervisory plan for the bank (i.e., ratchet up supervisory
focus for increased risk and pare it down for decreased risk).

» Have changesin the risk assessment of the bank occurred as a result of ongoing supervision
and monitoring activities? The assessments are meant to be fluid, so an appropriate
supervisory planisin place for the institution. New information obtained through ongoing
monitoring may warrant a change in the assessment of individual risks. An on-site
examination is not required to change components of the risk assessment system.

* Inreviewing the direction of risk, have risks been designated as increasing for several
periods? If yes, has the assessment of “increasing” been accompanied by a change in the
classification (i.e., from low to moderate or moderate to high)? Although there are no
specific policy guidelines that govern the maximum length of time arisk can be defined as
“increasing,” it is reasonable to surmise that after several periods of a“moderate and
increasing” designation, the risk would progressto “high” and either “stable” or “increasing.”

» Hasthe full range of options within classifications been considered? In reviewing the results
of the entire risk assessment, are all designations the same for the quantity of risk and the
quality of risk management (or aggregate risk)? If yes, areview of the facts supporting each
rating may be beneficial, particularly if the only the middle classification (i.e., moderate,
satisfactory) isbeing used. As stated above, the use of the full range of risk assessment
classifications will result in more precise risk assessments that are critical for problem bank
supervisory strategies.

» Hasthe quantity of risk exposure been appropriately weighed against risk management
practices when determining aggregate risk? For example, strong risk management practices
may mitigate high or moderate risk levels and result in moderate or low aggregate risk
assessment. Conversely, weak risk management practices will generally increase aggregate
risk.
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B. Uniform Interagency Rating Systems

For the CAMELS rating system to work as intended, examiners need a clear understanding of
individual risk assessments and the bank’ s risk profile when assigning component and composite
ratings. The effect of risk assessments on component ratings depends largely on aggregate risk
and direction of risk. In addition, examiners must recognize the interrel ationships that exist
among component ratings while assigning ratings. For example, the level of problem assetsis a
primary consideration in assigning the asset quality component rating, but also should be
considered in the capital and earnings ratings.

Some factors for examiners to consider when assigning ratings under the CAMELS or
ROCA%systems include:

* What isthe general trend of risk in the bank? Overall are risksincreasing or decreasing?
Trend analysis of abank’s ratings in conjunction with the risk assessments will provide
useful information about supervisory history. A consistent increase or decrease in risk
without a corresponding change in ratings should prompt a review of the supervisory plan for
the bank.

» Have changesin the ratings components occurred as a result of ongoing supervision and
monitoring activities? Asrisk assessments, ratings are meant to be fluid. New information
obtained through ongoing monitoring may warrant a change in a component or composite
rating. An on-site examination is not required to change rating components.

* Havethe interrelationships of other component ratings been given the appropriate weight?
Widespread credit management deficiencies at one bank may cause a downgrade to not only
its management rating but to other components such as asset quality or liquidity.
Weaknesses in interest rate risk management at another bank, however, may affect only the
sensitivity to market risk rating.

V. Communicating Concerns

Effective, accurate, and frequent communication with the board and management and other
regulators is extremely important in problem bank supervision. It can also be one of the most
difficult aspects of an examiner’sjob. Examiners must communicate in a manner reflective of
the severity of agiven situation. Communicating too harshly or not firmly enough can threaten
the timely resolution of problems and compromise future communications.

A. Communicating Potential or Significant Problems

As examinersidentify potentia problems, they should routinely inform management and the
board of preliminary findings. Doing so can ensure full identification and knowledge of the
problem, speed up the resolution process, and prevent “surprises’ when preliminary ratings are

o ROCA istherating system used to eval uate the condition of a foreign banking organization’'s branch or

agency. ROCA stands for risk management, operational controls, compliance, and asset quality.
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disclosed during the exit meeting. When the potential problem is not serious, examiners should
consider using moral suasion to effect corrective action. This approach can be particularly
effective, if both the benefits of taking action and the consequences of inaction are presented
persuasively to management.

Discussion of potential problems in the report of examination (ROE) or other written
communication through the MRA section is another way of highlighting supervisory concerns.
MRA s should address bank practices that “deviate from sound fundamental principles and are
likely to result in financial deterioration if not addressed,” or that “result in substantive
noncompliance with laws.” OCC senior management encourages the use of MRAs as away to
communicate the early identification of emerging issues and the critical need for follow up.

As examinersidentify significant problemsthat affect the bank adversely, they must
discuss them with management and the board as soon as practical. Examiners should be
prepared for arange of reactions, from outright denial to complete acceptance. During these
meetings, bank management must be allowed to clarify legitimate misunderstandings and
commit to corrective action.

B. Conducting Exit Meetingsin a Problem Bank Situation

At the conclusion of an examination or review, an exit meeting should be held with senior bank
management and, in some cases, directors, to summarize conclusions, required corrective action,
and planned OCC follow-up, including enforcement action, if any. Thisis an opportunity for the
examiner to reaffirm conclusions that may have been discussed earlier in the examination, but
that need refreshing or updating. In some cases, arepresentative of the supervisory office may
attend the meeting to add emphasis.

Prior to the exit meeting, the EIC should have discussed significant findings, including ratings
and recommendations for corrective action, with the appropriate supervisory office. Such a
discussion helps ensure that OCC policy is applied consistently and that OCC management
supports the conclusions and corrective action. Thisis particularly important in a problem bank
situation, because management and the board often challenge conclusions, resist
recommendations for corrective actions, or request additional information about noted concerns.

The EIC should prioritize issues during an exit meeting to aid management and directorsin
understanding the associated risk. A successful exit meeting will address both positive and
negative aspects of the bank’s condition and performance, but no ambiguity should exist about
the most significant findings. 1f management deficiencies are the most important issues, it is
often helpful to lead off with adiscussion of other deficienciesto justify the conclusions about
management. Without such an introduction, a discussion of management deficiencies can lead to
arancorous, defensive meeting. During the exit meeting, the OCC should seek and obtain
commitments, including time frames, for corrective actions. Solutions proposed to effect
correction should be appropriate for the size and complexity of the bank.

All final exit comments must be consistent, in tone and content, with written comments. Any

intention to recommend an enforcement action should be communicated first verbally so that
management is not surprised by subsequent written communications.
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C. Conducting Board Meetingsin a Problem Bank Situation

Meetings with the board of directors of a problem bank should be convened whenever thereis
material information to convey. Common topics include examination conclusions, future
supervisory plans, corrective action updates, and presentation of enforcement actions. Ideally,
the directors of a problem bank will be compelled by their sense of duty and responsibility to
restore the bank to health, and in those cases, the meetings can be productive. Occasionally,
however, the meetings are contentious and may prompt adoption of different supervisory and
enforcement tactics.

Preparations for problem bank board meetings should be similar to those for exit meetings. (See
also the “Bank Supervision Process’ booklet of the Comptroller’s Handbook.)

D. Communicating through the Report of Examination

The ROE isthe OCC’ s standard, and usually theinitial, formal communication of supervisory
concernsto abank. Assuch, it should clearly prioritize conclusions and problemsin away that
also highlights any repeat deficiencies and non-compliance with prior commitments. The root
causes of problems should be addressed, so that no ambiguity exists about responsibility for
problems and required corrective actions.

Writing a ROE for problem banks is generally more challenging than ROE-writing for non-
problem banks. The report often deals with complex issues that must be understood by the
board. It must also be persuasive to encourage corrective action. The report will also provide
the essential foundation for any enforcement action that may be required. Therefore, the amount
of detail and the necessity for precise wording is especially important.

To ensureits clarity and effectiveness, the ROE should:

» Convey the information directors will need to understand the bank’ s problems, their relative
severity, and effect on the bank if left uncorrected.

» Remain balanced, objective, and avoid a condescending tone or undue focus on personalities.
The tone and findings in the ROE should be consistent with those presented during the exit
meeting.

» Reflect the stage of the bank’ s rehabilitation process and management’ s competency/ability
to correct noted deficiencies.

» Prioritize the issues and link the bank’ s problem to the underlying root cause and effect.

» Concentrate on the most crucial issues affecting the bank and critical stepstoward
improvement.
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» Highlight uncorrected deficiencies from prior examinations or other areas needing corrective
action.

* Provide an accurate assessment and description of the bank’ s conditions and management’s
responses and commitments for corrective action, including “who,” “what,” and “when.”

» Contain sufficient documentation and information to support any informal or formal
enforcement action, including receivership where appropriate.

E. Communicating Concernsto Other Regulators

Ongoing communication with other regulators is necessary to ensure the smooth resolution of a
problem bank. Communicating concerns to other regulators should take place well before the
resol ution management stage, but will likely intensify as bank conditions worsen. In
coordinating these communications, examiners must be aware of existing information-sharing
agreements, delegation orders, interagency agreements, internal guidance, and laws governing
information-sharing with other regulators, particularly for problem banksinvolved in
nonbanking activities. Examiners should be particularly aware of the provisionsin the Gramm-
Leach-Bliley Act (GLBA), which address information-sharing and the limitations on direct
examination of afunctionally regulated entity. Requests for reports from functional regulators or
functionally regulated entities and matters involving the examination of functionally regulated
entities should be communicated immediately to the appropriate District or Large Bank Deputy
Comptroller.

Additional information is contained in the “Resolution Management” section of thisguide and in
the “Examination Planning and Control” and “Bank Supervision Processes” booklets of the
Comptroller’s Handbook.

F. Communication Resour ces

Many resources are available that provide more specific guidance on communicating in difficult
situations. The Continuing Education division can assist examiners in identifying specific
educational mediathat cover topics, such as negotiating, dealing with difficult people, and
communicating concerns to the board and management. For example, the OCC’ s Problem Bank
School provides training on this specific issue.
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Rehabilitation of Problem Banks

The rehabilitation process is based on the development of a specific and viable plan for
corrective action for each troubled institution and subsequent monitoring to ensure adherence to
the plan. At the conclusion of this stage of problem bank resolution, a bank normally returnsto a
safe and sound condition or advances to trestment as a resol ution candidate.

. Corrective Action Overview

A. Determining the Need for Corrective Action

The OCC’ s supervisory process attempts to identify problems early enough to enable remedial
action that will prevent serious deterioration in abank’s condition. Accordingly, when problems
are detected, examiners must determine their severity promptly as well as the timing and form of
any needed corrective action. Some factors to consider include:

* What types of problems has the bank had in the past? If current problems are similar to past
ones, the bank may not have corrected the root cause of the problem. Corrective action may
be warranted.

» Hasthe severity of problems progressed? If the severity of problemsisincreasing, more
vigorous corrective action is warranted.

* Isthe ownership and management team the same as in the past? If the management team
has not changed, examiners should consider the type of response given to previously
identified problems. If a change has occurred, examiners must ook at responsiveness to
recent corrective action, if applicable.

» Does the management team have a history of identifying problems within the bank or do
outside parties usually surface them? Management’s ability to identify problems will
influence the need for corrective action. If third parties routinely surface problems,
management may need more guidance in the corrective action process. Thisisan important
consideration in determining the type of corrective action to use.

* Does the management team have the ability to fix the current problem? If management lacks
the necessary skills, they will need guidance in taking corrective action.

» Hasthe bank been placed under an enforcement action before? If so, how long ago and for
what? The date and nature of a prior action may trigger the need for a new enforcement
action to effect correction of current supervisory problems.

In essence, examiners should take more severe action if management has failed to comply with

previous requests for corrective action. |If management has a proven track record, aless severe
action may be warranted, unless the problems are significant.
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B. Assessing the Typesof Corrective Action

The OCC' s corrective action policy combines individual judgment with a framework to ensure
consistency of application. This policy is set forth in PPM 5310-3 (REV), dated November 19,
1993 (“Corrective Action PPM”) (See Appendix B). As of the publication of this guide, the
OCC was considering certain limited changes and enhancements to the Corrective Action PPM.
While these revisions are not yet final, discussionsin this section will highlight the likely
substantive changes to the Corrective Action PPM. Future updates to this guide will fully
incorporate the final edits to the PPM.

The Corrective Action PPM provides guidance on the nature and types of corrective action
available based on a bank’s prompt corrective action (PCA) category, composite ratings, and risk
profile. Potential corrective actions range from informal advice and moral suasion to formal
enforcement actions, such as cease and desist orders, PCA directives, and safety and soundness

orders.

The selection of specific corrective measures should be tailored to the institution and designed to
correct identified deficiencies, improve its overall condition, and return the bank to a safe and
sound condition as quickly as possible. Therefore, examiners should be familiar with the full
range of OCC supervisory tools. Supervisory and enforcement actions fall within two broad
categories: informal and formal. The latter is generally more severe and enforceable by law.
The severity of action chosen should be based primarily on the bank’s current condition with
consideration given to the cooperation, responsiveness, and capability of the board and
management. The table on the next page summarizes various types of informal and formal
supervisory and enforcement actions.

Examples of Informal and Formal Supervisory and Enforcement Actions

Type of Corrective Action

Description of Action

Informal Actions:

OCC-Required Board Resolution

Bank-generated document designed to address one or more specific concernsidentified by the OCC. Itis
not abinding legal document.

Commitment Letter

Document signed by bank representatives, reflecting specific written commitments to take corrective
action in response to concerns identified by the OCC. It isnot abinding legal document.

Memorandum of Understanding

A bilateral document similar to more formal enforcement actionsin form and content. It is not abinding
legal document.

Corporate Leverage

An action by the OCC to withhold or condition approvals as part of the corporate approval process.

Formal Actions:

Formal Written Agreements pursuant to
12 USC 1818

A bilateral document signed by the board and the OCC. Its provisions are set out in an article-by-article
form to prescribe necessary corrective action. Violation of aformal agreement can provide the legal basis
for more serious proceedings (e.g., cease and desist).

Consent Order pursuant to
12 USC 1818

Similar in format to a Formal Agreement. May be enforced through application to an U.S. district court.
A Cease and Desist Order isidentical to a Consent Order but isimposed on an involuntary basis
following an administrative hearing.
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Type of Corrective Action Description of Action

Temporary Cease and Desist Order Interim order to impose immediate measures pending resolution of afinal cease and desist order. May be
Pursuant to 12 USC 1818 challenged in U.S. district court within 10 days of issuance but effective on issuance.
Capital Directive pursuant to An order designed for establishing and enforcing capital levels and for taking capital-related action. May
12CFR 3 beissued without a hearing before an administrative law judge.
Civil Money Penalties Authorized civil money penalties for violations of law, formal written agreements, final orders, conditions

imposed in writing, and certain unsafe and unsound banking practices and breach of fiduciary duty.

Conservatorship Places the rights to control or dispose of the bank in the hands of an OCC-appointed conservator.

Mandatory and discretionary measures based on a bank’s PCA category (e.g., restrictions)

PCA Measures
Orders Enforcing Safety and Soundness Non-capital based supervisory restrictions for banks that fail to comply with established safety and
Standards pursuant to soundness standards. Following agency notification of a deficiency, the bank may be directed to submit a
12 USC 1831p-1 compliance plan. If the bank fails to submit atimely, acceptable plan, or fails to adhere to an accepted
12 CFR 30 plan, the OCC may issue an order requiring the bank to take corrective action.

The Corrective Action PPM provides flexibility in selecting a corrective action, while outlining
presumptions for taking certain actions. Specifically, the policy states that the OCC will
continue to rely primarily on informal and formal actions under 12 USC 1818, or other forms of
non-PCA measures, to address supervisory concerns for banks that are “well-" or *adequatel y-”
capitalized under the OCC’s PCA regulations. For banks below the adequately capitalized level,
the OCC will normally use PCA-based enforcement tools.

I nformal Actions

Informal actions are commonly used in “well-" or “adequately-" capitalized banks, banks with
composite ratings of 1- or 2-, and 3-rated banks with strong management. While this general

rule continues, there are a number of potential changes to the Corrective Action PPM with
respect to the use of informal actions. The most significant possible change isto narrow the types
of informal actions used by the OCC by eliminating Board Resol utions as an approved form of
action. Intheinterim, prior to the issuance of the revised Corrective Action PPM, examiners
should consult with their supervisory office before using a Board Resolution.

For 1- or 2-rated banks, the Corrective Action PPM states that,

Examiners and the supervisory office should obtain affirmative commitments for
corrective action from the bank’ s senior management, the board of directors, and
where appropriate, ownership. Such commitments need not take the form of an
enforcement action if the examiner and the supervisory office consider other
measures (e.g., oral assurances, correspondence, or action taken or promised)
adequate to address OCC criticisms.

Three-rated banks with strong management should be considered for informal action if other

circumstances suggest that the remedial measures necessary to restore the bank to a safe and
sound condition are present. In addition, the capability, cooperation, integrity, and commitment
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of the bank’ s management, board, and ownership are considerations in choosing the appropriate
action.

Informal actions also are used to put the board and management on notice in case aformal action
may be necessary later. They commonly provide more guidance and detail about deficiencies
than that typically provided in aROE. They also memorialize the board’ s commitments to
correct problems.

Informal actions are unenforceable. This meansthat if the bank violates any articles or refusesto
comply, the OCC cannot enforce compliance in federal court or assess civil money penalties
(CMP) for noncompliance. Therefore, if aninformal action does not result in the desired
outcome, the OCC either has to persuade the bank through moral suasion or take a more severe
formal action.

Formal Actions

A strong presumption exists to take formal action against all 4- and 5-rated banks. The OCC is
considering possible changes to the Corrective Action PPM with respect to the use of formal
actions. Under theserevisions, if a4-rated bank is subject only to an informal enforcement
action, the supervisory office must consider imposing aformal enforcement action when the
bank's rating is reaffirmed, or downgraded to a 5-rating. Potential changesto the PPM aso
would require the supervisory office to consider imposing aformal enforcement action against a
5-rated bank when the OCC has reaffirmed the rating. Any recommendation to maintain an
informal action in such situationsin lieu of aformal action must be supported by the appropriate
Supervisory Review Committee (SRC).

Under the existing Corrective Action PPM and going forward, formal action or PCA should be
considered for 3-rated banks with weak management or when conditions are deteriorating
rapidly. The corrective measures should be appropriately severe and explicit asto
implementation. As stated previously, the capability, cooperation, integrity, and commitment of
the bank management, its board, and ownership are considerations in choosing the appropriate
action.

Formal actions are appropriate when a bank has significant problems, especially when thereisa
threat of harm to the ingtitution. Such actions are also used when corrective action by the board
is not forthcoming, or when informal actions are insufficient. In some circumstances, thereisa
presumption for formal action, regardless of the bank’s capital level and composite CAMELS
rating. That presumption in favor of formal action exists when one or more of the following
conditions exist:

» Significant problems in the bank’s systems, controls, policies, internal audit programs, or
MIS.

» Significant insider abuse or compliance problems.

» Failureto respond to prior supervisory efforts.

» Substantial noncompliance or lack of full compliance over an extended period of time.
Revisions to the PPM would provide that any failure to achieve compliance with an informal
enforcement action or with matters of concern contained in ROEs would establish a
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presumption in favor of formal action.

Formal actions are authorized by statute. Because formal actions are enforceable, the OCC can
assess CMPs against banks and individuals for noncompliance with aformal agreement, consent
order, or acease and desist order and can request afederal court to issue an injunction requiring
the bank to comply with an order. Unlike informal actions, formal enforcement actions are
public and are listed on the OCC’ s web site.

PCA Measures

Asset forth at 12 USC 18310 and 12 CFR 6, PCA requires that the banking agencies take
increasingly severe supervisory and enforcement actions as a bank’s capital level diminishes.
The OCC may reclassify a bank’s capital category down one level if abank isoperating in an
unsafe or unsound condition or is engaging in an unsafe or unsound practice. Such
reclassification authorizes the OCC to use the PCA measures available for the lower capita
level, subject to some limits.

For banks that are “undercapitalized,” “significantly undercapitalized,” or “critically
undercapitalized” under Part 6 of the OCC'’ s regulations, the Corrective Action PPM provides
that the agency will consider using PCA measuresin lieu of 12 USC 1818 enforcement actions.

Potential revisions to the Corrective Action PPM will make clear that when an undercapitalized,
significantly undercapitalized, or critically undercapitalized bank is already subject to aformal
enforcement action under 12 USC 1818, the OCC may elect to (1) keep the section 1818
document in place in its present form; (2) modify the document to reflect any additional
reguirements deemed necessary in light of the bank’s capital category; (3) replace the document
with a PCA directiveif PCA is considered a more effective supervisory measure; or (4) impose a
PCA directive while maintaining aformal enforcement action against the bank.

Whatever option the OCC chooses, additional mandatory PCA restrictions applicable to such
banks will apply automatically. Additional information about PCA measures is discussed in the
“Resolving Credit and Capital Impairment Problems’ section of this guide.

Safety and Soundness Standards

The OCC also has the authority under 12 USC 1831p-1 and 12 CFR 30 to issue a safety and
soundness order against a bank that fails to meet established safety and soundness standards.
Operationa and managerial standards have been established under Part 30 in the following areas:

* Internal controls and information systems.
* Interna audit system.

» Loan documentation.

* Credit underwriting.

* Interest rate exposure.

* Asset growth.

o Asset quality.
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* Earnings.
* Compensation fees and benefits.

This tool was designed to address unsafe and unsound conduct that is not reflected in bank
capital levels. Accordingly, Part 30 orders generaly are used to address specific problemsin
“well-" or “adequately-" capitalized banks. The Corrective Action PPM provides that such
actions should be taken only if the deficiency is not already the subject of an enforcement action,
and the bank is at least adequately capitalized for PCA purposes.

Pursuant to statute and Part 30, a bank that failsto comply with any of the above safety and
soundness standards must file a plan with the OCC to correct the deficiency. If abank failsto
filearequired plan or fails to implement satisfactorily a plan approved by the OCC, the OCC
must, by order, require the bank to correct the deficiency. The OCC aso has the discretion to
require the bank, by order, to take any other action that the OCC determines will better carry its
statutory mandate. The OCC isrequired to take additional action against a bank that failsto
submit or implement an acceptable plan if the bank has also undergone either extraordinary
growth' or achangein control (see 12 CFR 30.4 (d)).

Other Formal Actions

OCC policy provides that the examiner or supervisory office will consider CMP assessments or
more severe actions in cases of substantial noncompliance with aformal enforcement document.

In some cases, the OCC has the authority to place a bank into receivership or conservatorship,
even if theinstitution is liquid and meets the applicable capital requirements. However, these
measures are used only in the most severe cases, such as a bank riddled with insider abuse with
no realistic possibility for rehabilitation, a bank with significant unsafe and unsound practices
that have had a substantial negative effect on the bank, a bank that has concealed its records from
the OCC, or abank that has another of the material failings listed in the receivership provisions.
Thisisdiscussed in the “Grounds for Receivership and Early Resolution” section of “Resolution
Management.”

C. TheCorrective Action Process

To ensure consistency, while preserving the flexibility to fashion the most appropriate form(s) of
corrective action in response to specific circumstances, the OCC has developed aformal process
to review proposed corrective actions. An important part of that process is the Washington and
district SRCs. Under the Corrective Action PPM, the appropriate SRC makes recommendations
for decisions on al formal enforcement actions; any decisions to modify, terminate, or reduce the
severity of existing enforcement actions, and the content of any new enforcement actions on al
3-, 4-, or 5-rated banks; any exceptions to policy; and any actionsinvolving use of OCC’s PCA
authority or safety and soundness orders. The relevant SRC assesses al proposed corrective
actionsin conjunction with the OCC’ s supervisory strategy for the bank and OCC policy.

10 For this purpose, extraordinary growth means an increase in assets of more that 7.5 percent during any

quarter within the 18-month period preceding the request for a compliance plan (12 CFR 30.4 (d)(2)).
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The timeliness of corrective action is critical. Corrective action should be taken as soon as
practical once an examiner or supervisory office hasidentified and documented a need for such
action. When circumstances warrant, the supervisory office may take appropriate action during
an examination. Otherwise, the supervisory office must recommend whether to initiate
corrective action, or to change (upgrade or downgrade) an existing corrective action, within 15
calendar days of the following decisions or determinations:

» A final decisionto assign or retain a 3-, 4-, or 5-rated bank’ s composite rating.

* A decision to downgrade any bank’sratingto a3, 4, or 5.

* A determination that a bank is significantly or critically undercapitalized.

* A determination that an undercapitalized bank has failed to submit an acceptable capital plan
or hasfailed in some material respect to implement it.

* A determination that a bank has violated a safety and soundness standard.

Corrective Action Documents

The examiner and the supervisory office must document in writing decisions on whether to
proceed with an enforcement action or PCA directive and the nature and severity of the action.
These decisions should be recorded in the OCC’ s electronic information system.

Within 15 days following the final SRC decision, the supervisory office must provide to the
bank's board of directors, or its duly authorized representative, a copy of the proposed
enforcement document. The supervisory office must also arrange for a meeting with the board of
directorsto present the document and obtain its execution, if applicable. This meeting should
normally occur within 30 days of the final SRC decision.

Corrective action documents should address substantive supervisory problems. Althoughitis
not necessary to address every supervisory issue identified, all documents should clearly list any
prohibited or restricted activities, prioritize remedial measures to be taken, and the time in which
the bank, its board or directors or management must act. Although the language in corrective
action documents may be similar to existing documents, the supervisory office should tailor
specific remedial action for each individual bank. Although not mandatory, virtually every
enforcement action addressing safety and soundness issues has an article requiring a minimum
capital level, as capital isthe key determinant in many supervisory decisions affecting the bank.

The final corrective action document must:

Be enforceable.

Specify measurable corrective actions for determining compliance.

Be linked to the supervisory issues and root causes identified in the ROE.
Establish reasonable time frames for performance.

After SRC has decided that an enforcement action is appropriate, the examiner must guide bank
management through the process. If management and the board know what to expect, they
should be more easily persuaded of the benefits of agreeing or consenting to the document. The
EIC should explain that management, the board, and legal counsel will be able to review the
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draft document. By providing advance copies of enforcement actions, the OCC hopes to
negotiate and resolve outstanding issues so that the document can be executed at a board
meeting. The draft enforcement action is subject to changes in content through the negotiation
process. An OCC representative is designated to negotiate changes with the bank prior to this
process.

The board meeting should focus on issues requiring the board’ s attention and the corrective
action plan — the enforcement action. The board meeting is not the forum to negotiate
documents. During this meeting, the examiner should stress that the board and the OCC have the
same goals for the bank (e.g., a profitable, well-managed bank that engages in safe and sound
operations). The enforcement action is merely a blueprint for the board to help meet those goals.

Sometimes a board refuses to sign an enforcement action at the board meeting. The OCC may or
may not have an indication that signing will occur at the meeting. Usually, an OCC attorney will
attend the board meeting when an enforcement action is presented for signature. The attorney
will answer any legal questions and explain the enforcement action process. If the board will not
sign the enforcement action, the attorney will serve a“Notice of Charges.” Thisnotice alleges
unsafe and unsound practices and violations of law and regulation identified in the examination
report that correspond to the articles proposed in the enforcement action. Serving the Notice of
Charges a so starts the administrative hearing process. Even after the Notice is served, the bank
can settle anytime by electing to execute the proposed document. The vast mgjority of all
administrative enforcement actions are resolved through negotiated settlement.

Follow-up Actions

Once an enforcement action is signed, the bank must still successfully implement the corrective
action plan. This often requires a significant change in the behavior of directors, officers, and
employees throughout the institution, and such changes are not always easy. Examiners can
facilitate the process of change by following up closely on how well the bank isimplementing its
corrective action plan and providing constructive advice on where the bank is falling short of
OCC’s expectations.

Given that improvement in abank’ s condition is associated with the timely achievement of
compliance with an enforcement action, examiners should communicate with the bank both
oraly and in writing on aregular basis regarding its compliance efforts. The Corrective Action
PPM requires an on-site follow-up of compliance with new enforcement actions within 60 days
of the latest due date in the enforcement action. During this on-site follow up, examiners should
provide advice to bankers in devel oping the rehabilitation programs required by the enforcement
action. For those programs in place, examiners should test transactions for compliance with the
new programs. Examiners should also meet with senior management and directors to answer
any questions about the requirements of the document and to explain what the bank must do to
achieve compliance.

A significant focus of the potential revisions to the Corrective Action PPM concerns the OCC's
assessment of the bank’ s compliance with outstanding enforcement documents, especially with
respect to banks that are not in “full” compliance with all articles in those documents. Under
revisionsto the Corrective Action PPM presently under consideration, a bank will be considered
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in compliance with an enforcement article only if it has adopted, implemented, and adhered to all
of the corrective actions set forth in the article, and OCC examiners have verified through the
examination process that the bank has done so.

A bank should not be considered in compliance with an article in an enforcement document
merely because they have made progress or a good faith effort towards complying with the
article. Thereisastrong presumption to take more severe action if, based on the results of an
on-site assessment or subsequent assessment, the bank is found to be in noncompliance with the
document. However, the supervisory office may, in its discretion, grant reasonable extensions of
time to comply with articles that require the development and implementation of policies,
procedures, systems, and controls.

Following the on-site follow up, examiners must communicate the OCC'’ s assessment of the
bank’ s compliance effortsin writing (usually aletter to the board of directors). The potentia
revisions to the Corrective Action PPM will provide specific guidance on examiner actions with
respect to articles with which there isless than "full” compliance. Until those revisions are
finalized, examiner communications must specifically detail what the bank must do to achieve
compliance for those articles in “partial compliance” or “noncompliance.”

Results of the follow up visit should then be incorporated into the supervisory strategy and work
plans for the bank. For example, based on the severity of the bank’s problems and early
compliance efforts, a second follow-up on-site may be necessary. At the next full scope
examination of the bank, examiners should assess whether:

» Theenforcement action had itsintended effect.
» Theprovisionsin the enforcement action remain appropriate for the bank’s situation. If not,
should the enforcement action be amended, terminated, or replaced by another document?

The potentia revisionsto the Corrective Action PPM will aso establish additional follow-up
requirements on outstanding enforcement actions. Specifically, these revisions will require the
appropriate SRC to assess the bank’ s compliance with outstanding enforcement documents
within six months of the effective date of the action and after every on-site review.

An action generally should not be terminated until the bank has complied with al articlesin the
document. Recommendations to change or terminate any actions on 3-, 4-, or 5-rated banks, and
any formal actions, must be approved by the supervisory office and SRC.

Community Bank Case— Taking Appropriate Corrective Action

A good, if somewhat unusual, example of appropriate corrective action occurred in the
supervision of asmall community bank. The bank had an extremely factious board of directors.
The infighting among board members was so severe that the two factions had filed numerous
lawsuits against each other and were not communicating. Consequently, board meetings were not
held, and even routine business matters languished. Examiners' effortsto obtain voluntary
corrective action to address deficiencies were unsuccessful. Although the bank’s condition was
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not yet seriously affected, it was evident that, unless the stalemate was broken, the bank’s
condition would decline.

The EIC, together with the supervisory office, Special Supervision/Fraud, district legal and
Enforcement and Compliance devised a strategy to address the situation. Finding that the bank
had failed to comply with the Part 30 Safety and Soundness Standards, the OCC notified the
bank of the deficiency and gave it a short time period to submit a compliance plan. When the
bank failed to do so, the OCC issued a notice of intent to issue a safety and soundness order. The
bank failed to submit a persuasive response. Thus, the OCC imposed an order requiring the bank
to appoint a new director immediately to break the deadlock. After determining that the bank
would not comply, the supervisory office advised the board in writing that the agency planned to
begin ng civil money penalties at the rate of $5M per day against each director personally
until the bank complied with the order. Almost immediately, the board appointed a new director,
and the deadlock was broken. Shortly thereafter, the supervisory office removed the order.
Today the bank is healthy and operating in a safe and sound manner.

This caseillustrates al of the elements of effective problem bank supervision. The examiners
identified the problem early, brought it to the board’ s attention, and attempted to obtain a
commitment to take corrective action. They monitored the bank’s progress closely and when it
became apparent that voluntary corrective action would not be forthcoming, the agency took
increasingly severe supervisory and enforcement actions, until the problem was resolved.

II. Resolving Credit and Capital Impairment Problems

Capital can dissipate rapidly in the face of significant credit losses, underscoring the importance
of early detection and timely resolution of supervisory concerns.

A. Reviewing Credit Risk

Despite the evolution of the banking system and the introduction of new products and services,
lending activities remain the predominant source of income and financial risk to banks. Off-

bal ance-sheet activities, such as derivatives and securitizations, are sources of additional credit
risk. Moreover, OCC studies have shown that commercial underwriting standards have been
steadily declining in recent years, and that inherent credit risk in the system is building. Asloan
structures become more liberal, the potential for lossin the event of default escalates. This
structural weakness in loan underwriting has profound and far-reaching implications for the
banking system in an economic downturn. Therefore, examiners must determine the true level of
existing and potential credit risk in aproblem bank to develop realistic and appropriate
supervisory plans and remedies.

Problem loans are classified based on the examiner’ s best judgment of probability of default and
the likelihood of orderly liquidation. Because no formula coversall types of loans made by
banks, loan review and classification require mature credit judgment and a basic understanding
of the following interagency policy definitions:
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»  Special Mention— Loans that have potential weaknesses that deserve management’ s close
attention. If left uncorrected, these potential weaknesses may result in deterioration of the
repayment prospects for the loan or in theinstitution’s credit position at some future date.
Special Mention loans are not adversely classified and do not expose an institution to
sufficient risk to warrant adverse classification.

» Substandard — Loans that are inadequately protected by the current sound worth and paying
capacity of the obligor or by any collateral pledged. Loans so classified must have a well-
defined weakness or weaknesses that jeopardize the liquidation of the debt and are
characterized by the distinct possibility that the bank will sustain some lossif the deficiencies
are not corrected.

* Doubtful — Loansthat have all the weaknesses inherent in those classified as substandard,
with the added characteristic that existing facts, conditions, and values make collection or
liquidation in full highly improbable. The possibility of lossis extremely high, but because
of certain important and reasonably specific pending factors that may work to the advantage
and strengthening of the asset, its classification as an estimated loss is deferred until amore
exact status may be determined. Pending factors include merger, acquisition, liquidation
procedures, capital injection, additional collateral, new financing sources, or additional
guarantors.

» Loss— Loansthat are considered uncollectible and of such little value that its continuance as
bankable assets is not warranted. This classification does not mean that the loan has
absolutely no recovery or salvage value. Rather, the amount of lossis difficult to measure
and it isnot practical or desirable to defer writing off this basically worthless asset even
though partial recovery may be obtained in the future. Loans should be charged off in the
period in which they are deemed uncollectible.

Additional information relating to problem loan classification, review, and accounting can be
found in section 215.1 of the Comptroller’s Handbook for National Bank Examiners, the “Loan
Portfolio Management” booklet of the Comptroller’s Handbook, and the “ Accounting Issuesin
Problem Banks” section of this document.

As part of their credit review, examiners must also ensure that banks have an adequate allowance
for loan and lease losses (ALLL). The ALLL isavaluation reserve established and maintained
by charges against the bank’ s operating income. Asavaluation reserve, it is an estimate of
uncollectible amounts that is used to reduce the book value of 1oans and leases to the amount that
is expected to be collected. The ALLL must be maintained at a level adequate to address
estimated inherent losses in the loan portfolio as of the evaluation date. For additional
information on the ALLL, seethe*Allowance for Loan and Lease Losses’ booklet of the
Comptroller’s Handbook.

B. Managing Capital

Various banking laws and regul ations mandate minimum capital levels for banks and detail
actions for both the bank and supervisors if capital falls below those established minimums. The
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statutory requirements are minimums, and the OCC has the authority to require more capital in
banks with significant risk. The OCC may also limit or prohibit dividends under certain
circumstances.

Managing the Capital Needed to Meet Statutory Requirements

The bank capital requirements contained in PCA (12 USC 18300 and 12 CFR 6) and 12 CFR 3
specify various minimum ratios of capital to assets that banks must maintain. Both PCA and
Part 3 focus on both a leverage ratio and arisk-based capital ratio in establishing regulatory
restrictions. The leverage ratio is based on total bank assets, while the risk-based capital ratios
incorporate the riskiness of a bank’s assets as defined under 12 CFR 3. The risk-based capital
ratios are calculated by dividing total and Tier 1 capital by risk-weighted assets. A bank’s on-
and off-balance-sheet assets are assigned risk weights as described in 12 CFR 3, Appendix A.

A bank could take steps to improve its capital ratios by decreasing either total assets or the
aggregate risk weight of its assets. However, in some cases those actions may only temporarily
address the capital problems at the bank and, in the long term, may increase the overall risk to
earnings and capital. Examiners should review carefully any actual or planned balance sheet
changes to ensure that they address the capital issues at the bank effectively. Examiners should
be wary of any changes to the bal ance sheet that improve a bank’s capital position in the short-
term, but are not part of a plan that adequately considers the bank’ s future financial condition.

To improveits leverage ratio, a bank could reduce total on-balance-sheet assets. There are many
ways for a bank to accomplish thisgoal. The most obvious method isto sell assets directly.
Another widely used method is securitization of bank assets. Thisis an activity that increasingly
warrants examiner attention. If not used properly or managed effectively, asset securitization
may actually increase risk to the bank. (For additional information, see the “ Significant Off-
Balance-Sheet Exposure” discussion in the Problem Bank Identification section) A third option
for banks to reduce assets is to replace investment securities used to manage interest rate risk
with off-balance-sheet interest rate swaps. A bank may be able to use swaps to effectively
manage interest rate risk without increasing its balance sheet and capital requirements; however,
care should be taken to ensure that bank management understands and is competent to engagein
swap transactions before doing so.

Some asset reduction techniques may improve a bank’ s leverage ratio, but actually increase the
risk to the bank. For example, abank could reduce assets and increase capital by selling
appreciated or low risk assets. A gain on the sale of assets increases net income that adds capital,
and combined with the decrease in assets, improves the bank’ s leverage ratio. However, the risk
to the bank has increased because it is left with proportionately more assets that are probably
depreciated, less liquid, and riskier. The net result of this transaction is merely to increase risk
and jeopardize future earnings and capital adequacy.

Another technique banks use to decrease assets and reduce capital requirementsisa

sal e/l easeback arrangement for bank premises. A bank could sell the real estate with an
agreement to lease the property back from the purchaser. Under this scenario, the bank has
reduced its asset base and, therefore, its capital requirements, but may not have significantly
improved the level of risk.
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To improve its risk-based capital ratio, a bank could restructure its balance sheet and replace
assets that require higher risk weights with lower risk-weighted assets. For example, a bank
could sell loans or reduce loan volume, and invest in U.S. government securities. However, such
balance sheet restructuring does not guarantee the long-term survival of the bank. Low risk
assets generally earn alower return, and the bank may face future earnings pressure and capital
inadequacy that could lead to failure.

Retaining Capital

A bank that has insufficient capital should take steps to prevent further depletion. Paying
dividends or repaying certain capital issuances could deplete a bank's capital base to an
inadequate level and may constitute an unsafe and unsound banking practice, even though the
failure to make such payments could have adverse market ramifications by signaling problems at
the bank or parent holding company. When considering dividends and debt retirement, a
problem bank’ s board of directors should use caution not to materially exacerbate any deficiency
in the bank’ s capital. To ensure that this does not happen, the OCC has statutory and regulatory
authority to restrict capital outflowsin certain circumstances.

Dividends

All dividends must conform to the statutory requirements of 12 USC 56 and 60. Under 12 USC
56, a national bank may not pay a cash or property dividend™* on its common stock if the
dividend would exceed net undivided profits then on hand. In calculating available capital for 12
USC 56 purposes, a hational bank cannot add its ALLL to undivided profits. Net undivided
profits are the contribution to capital from abank’s past earnings. If abank has experienced
significant losses that equals or exceeds its past earnings or net undivided profits, it cannot pay a
dividend, because the dividend would distribute the original capital investment in the bank.

Under 12 USC 60, a national bank must obtain prior approval from the OCC to pay cash
dividends on either common or preferred stock that would exceed its net profits for the current
year*? combined with retained net profits' of the prior two years. This requirement to seek prior
approval for adividend does not prohibit a bank from paying dividends. Rather, it enables the
OCC to review the bank's status and future prospects to determine whether payment of the
proposed dividend would result in an unsafe or unsound condition detrimental to the bank’ s best
interests. The OCC’s prior approval process for dividendsis described in Appendix C.

1 A property dividend is adistribution to shareholders in aform other than cash, including

distributions of stock and real or personal property of the bank. A property dividend requires prior
OCC approva. Stock dividends are subject to 12 USC 56, but not 12 USC 60.

12 The term net profits is defined as net income as reported in the bank's Consolidated Reports of Condition and

Income with no adjustments.

13 The term retained net profitsis defined as net profits minus dividends paid.
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There are situations in which a national bank should not pay a dividend, even if such a payment
complies with the provisions of 12 USC 56 and 60. For example, paying dividends that deplete a
bank's capital base to an inadequate level constitutes an unsafe and unsound banking practice.

At other times, the directors may decide not to issue a dividend, because they wish to preserve
capital to support future growth or to provide protection against unexpected |osses.

In addition to the regulatory and legal restrictions, examiners may prevent the outflow of capital
from a bank through the use of supervisory actions. Any enforcement action that requires a
national bank to raise additional capital, or to maintain a certain level of capital, should require
the bank to obtain prior approva from the OCC before paying adividend. If prior approval will
not be required, the supervisory office should document in the OCC'’ s el ectronic database the
justification for this decision. PCA also places limits on dividends and other capital distributions.
As discussed more fully in the “ Prompt Corrective Action” section that follows, banks cannot
pay a cash or property dividend, if such payment resultsin the bank falling into the
undercapitalized category.

In some cases, a bank may make a payment that constitutes a dividend, even though the bank
does not label it as such. In one case, for example, anational bank paid its parent holding
company for a pro rata portion of the holding company directors fees. Through the
management fees, the directors of the national bank received compensation from the bank for
their duties and responsibilities. All bank directors also served as directors of the holding
company and received additional compensation from it for separate holding company duties.
Since the duties of the holding company directors did not provide a direct benefit to the bank, the
OCC examiners determined that the bank should not reimburse the holding company for apro
rata portion of the directors' fees. The payment to the holding company, therefore, constituted a
dividend. Additionally, the national bank did not have net profits available to pay dividends; net
profits (loss) were ($900M). Since net profits were insufficient to support a dividend payment,
the bank was required to seek OCC approval prior to paying the dividend. The national bank did
not seek prior approval. The OCC examinersidentified theillegal payment during an
examination and informed the bank of itsviolation of 12 USC 60 and 12 CFR 5.64. The bank
requested and obtained reimbursement from the holding company for the payments.

Restrictions on Repayments

OCC regulations restrict the repayment of certain instruments that qualify as capital under
limited circumstances. For example, the OCC’ s risk-based capital standards permit the use of
hybrid instruments™ that meet certain criteria as supplementary or Tier 2 capital. To qualify as
Tier 2 capital, ahybrid instrument’ s documentation must specify that prior OCC approval is
required for redemption prior to maturity. Additionally, the instrument must also provide for an
option to defer principal and interest payments if the bank had no net profit for the most recent
four quarters and eliminated dividends on common and preferred stock. The other criteriafor
Tier 2 qualification are outlined in Appendix A of 12 CFR 3.%°

14 Hybrid instruments have characteristics of both debt and equity.

B Repayment restrictions also apply to the use of Tier 3 capital instruments. See Appendix

B of 12 CFR 3.
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Payments on subordinated debt are restricted by OCC capital regulations as well as by PCA.
Under 12 CFR 3.100(f), no prepayments on subordinated debt are permitted without prior OCC
approval unlessthe bank remains an “eligible” bank after the prepayment. An eligible bank is
well-capitalized and has a CAMELS composite rating of 1 or 2. Additionally, PCA prohibits
critically undercapitalized banks from making any payments of principal or interest on the bank's
subordinated debt (without prior approval) beginning 60 days after becoming critically
undercapitalized.

Raising Additional Capital

Although not always possible in seriously troubled cases, the most direct way for a problem bank
to improve itsratios and reduce risk is by raising additional capital. This can be attempted
privately through the bank’ s holding company, directors, or other shareholders, or publicly by
accessing the capital markets. The most common form of new capital for banks results from the
downstreaming of proceeds from a securities issuance at the parent holding company level.
However, a company experiencing significant financial difficulties will have trouble obtaining
capital at reasonable rates because investors naturally are reluctant to invest in risky or poorly
performing companies.

A bank’ s board of directors must consider many issuesin its decision to obtain new capital. In
some cases, banks, and not parent holding companies, are subject to securities registration
requirements. For example, aregistered national bank with more than 500 shareholders must
register the securities and file certain periodic reports with the OCC under 12 CFR 11. Those
reports include quarterly and annual financial reports to shareholders and proxy statements for
shareholder meetings. A bank with less than 500 shareholders is exempt from those
requirements. A bank with less than 500 shareholders must consider the additional cost and
burden of complying with those requirements when contemplating a stock offering to raise
capital that might increase the total number of shareholders to more than 500.

If aprivately owned bank decides to “go public” and raise equity capital by selling stock that
will be traded on a stock exchange, the bank must comply with 12 CFR 16, which covers
securities offering disclosure rules, and with 12 CFR 11. Raising capital in the capital markets,
particularly for a private bank that wishes to become public, requires significant management
time and effort and can be costly. Asoutlined in 12 CFR 16, the OCC requires a detailed
registration statement and prospectus for the sale of securities to the public. Before abank can
raise capital by selling securities, the OCC must declare the prospectus effective. A significant
marketing effort usually is necessary to inform investors about the bank and induce them to
invest. Such amarketing effort, often called a“road show,” requires senior management
participation. Additionally, bank management should recognize that issuing new securities will
dilute the ownership interest of existing shareholders and may depress a company’s stock price.
In fact, many investors interpret the offering of new shares as an indicator of financial problems.

Capital Plansunder 12 CFR 3

A bank experiencing problems should recognize the need to raise additional capital beforeit falls
to the undercapitalized level, as defined in PCA, or its risk-based capital ratios fall below the
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regulatory minimums. If a bank does not undertake a capital raising effort independently, the
OCC may legally require the bank to develop and implement a plan to increase capital.

The OCC historically has required banks that do not meet the regulatory capital minimumsto
submit capital plans as described in 12 CFR 3.7. The availability of PCA authority, however,
has made use of 12 CFR 3.7 much more infrequent. In some cases, the OCC may determine that,
because of the nature of the bank’s activities, risk exposure, or financial condition, risk-based
capital ratios that exceed the minimumsin 12 CFR 3 are necessary. Such banks also would be
required to submit capital plans under 12 CFR 3.7 if their capital falls below the required
amount. Under 12 CFR 3.7, a capital plan should describe how the bank will meet the minimum
capital ratios (e.g., increase capital viaa public offering, slow loan growth, sell assets) and
present the timetable for the planned actions. Examiners should review the plan to determine
whether the bank’ s planned actions are realistic and address identified problems.

The OCC can require a bank to develop a capital plan under 12 CFR 3.7 before it becomes
undercapitalized according to PCA. Unlike the requirements under PCA, which focus solely on
the amount of capital, the minimum capital ratios of 12 CFR 3 are based on the bank’ s risk
profile. The OCC encourages a capital plan, prepared under 12 CFR 3.7, to be reasonably
consistent with Capital Restoration Plan (CRP) requirements under PCA to avoid duplicating
efforts, should the bank become undercapitalized. However, a capital plan submitted under Part
3 isnot acceptable as a CRP under PCA, unless the statutory requirements of 12 USC 18310(e),
described below, are addressed.

C. Prompt Corrective Action

Examiners must be aware of the requirements imposed by statute for the supervision of problem
banks. For banks facing emerging and excessive risks to capital, the requirements of PCA are
now essential to the problem bank rehabilitation process. PCA includes provisions for
discretionary and mandatory supervisory actions, and examiners should be familiar with both.

The statutory and regulatory framework of PCA established a capital-based supervisory scheme
that requires regulators to place increasingly stringent restrictions on banks as regulatory capital
levelsdecline. Capital levels under PCA are similar to, but distinct from, capital adequacy
principles under 12 CFR 3. Although 12 CFR 3 specifies minimum capital requirements
consistent with abank’ s risk profile, that minimum may not accurately reflect the level of capital
actually necessary to support the bank’ s operations. Similarly, a bank in the well-capitalized
category of PCA may have inadequate capital for the purposes of Part 3. PCA merely assigns
banks to certain capital categories and subjects them to the respective requirements, limitations,
and restrictions of those categories. Regardless of a bank’s capital level, no bank is considered
“well-capitalized” under PCA if it is subject to a cease and desist order, aformal agreement, or a
capital or PCA directive that requires the bank to achieve or maintain a higher level of capital.

The following are the Prompt Corrective Action capital categories:
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Capital Category Total RBC Tier 1RBC Tier 1 Leverage
Well-Capitalized >10% > 6% > 5%
Adequately Capitalized > 8% > 4%* > 4%
Undercapitalized < 8% < 4%* < 4%
Significantly Undercapitalized < 6% < 3% < 3%

* Three percent for 1-rated banks

Criticaly Undercapitalized: Tangible Equity < 2%

Thetangible equity ratio is defined astier 1 capital PLUS cumulative preferred stock and
related surplus LESS intangibles, except qualifying purchased mortgage servicing rights
(PMSR) divided by total assets LESS intangibles, except qualifying PMSR.

PCA contains an important provision that authorizes examinersto reclassify a bank’ s capital
category to the next lower level when based on supervisory criteriaper 12 USC 18310(g). This
discretionary aspect of PCA is used when examiners determine that a bank isin an unsafe or
unsound condition or is engaging in an unsafe or unsound practice. For example, if the bank is
well-capitalized, the OCC can reclassify it to the “adequately capitalized” category. Likewise, if
the bank isin the “adequately capitalized” category, OCC can reclassify it to “undercapitalized.”
Once reclassified, the bank may be subject to one or more limitations, requirements, and
restrictions applicable to that category under PCA. Written notice is provided to the bank of the
OCC'sintent to reclassify the bank’s PCA category. The bank may request an informal hearing,
to be presided over by an OCC officia not involved in the initial recommendation, to reclassify
the bank.

The OCC may also apply corrective measures to undercapitalized or significantly
undercapitalized banks that normally are only available for banks in the next lower PCA
category. To make use of this authority, the OCC must determine that such measures are
necessary to carry out the purposes of 12 USC 18310.

PCA Restrictions

Restrictions for All Banks

All banks, regardless of their capital level, are prohibited from making any capital distribution or
paying a management fee to any person who controls the bank, if after making the distribution or
paying the fee, the bank would be undercapitalized. Banks that operate with capital levels near
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the regulatory minimum must ensure that dividends will not cause the bank to violate those
restrictions.

Restrictions for Adequately Capitalized Banks

An adequately capitalized bank must apply for and receive awaiver from the FDIC beforeit can
accept, renew or rollover brokered deposits. Until such waiver isreceived, the bank may not use
abroker, and the bank is limited to paying rates of depositsto no more than 75 basis points over
the average rate of local financia institutions. A national rate cannot be used unless awaiver is
received. Thistopicisdiscussed fully in the “Resolving Liquidity Problems’ section.

Restrictions for Undercapitalized Banks

When a bank becomes undercapitalized, it is subject to several mandatory requirements, imposed
by law without any action by the OCC. Those mandatory measures applicable to
undercapitalized banks are:

» Submission of a Capital Restoration Plan (CRP), with resultant close monitoring by the
supervisory office.

* Absent an approved CRP and specific OCC findings, restrictions on asset growth.

» Absent an approved CRP and specific OCC findings, restrictions on certain expansion of
activities, including acquisitions, new branches and new lines of businesses.

If necessary to carry out the purposes of PCA, the OCC may impose on undercapitalized banks
any of the restrictions applicable to significantly undercapitalized banks. Those restrictions are
discussed below.

One of the most significant mandates for an undercapitalized bank is the requirement to file an
acceptable CRP. The CRP is one of the most important documents in the rehabilitation of
problem banks and must be filed by the bank within 45 days of notification of undercapitalized
status. An acceptable CRP should set forth the most efficient and expeditious way for that bank,
in light of its current conditions and future prospects, to return to an adequately capitalized
status. The CRP also may be important in later resolution of the bank if the bank does not
improve. An undercapitalized bank's failure to submit or implement a CRP can be grounds for
appointment of areceiver.

To prepare an acceptable CRP, a bank's board of directors and management must analyze its
current condition and future prospects to determine the most expedient way to return it to the
adequately capitalized category. Elements of the CRP should include current and pro-forma
balance sheets, current and long-term budgets, a strategic plan for the bank, the market analysis
used to derive the appropriate meansto raise capital, and any other relevant information. The
CRP should detail clearly the assumptions used in the analysis.

The CRP must address:

* The stepsthe bank will take to become adequately capitalized.



» Thelevelsof capital to be attained during each quarter of each year of the plan.

* Thetypesand levels of activities in which the bank will engage.

* How management will comply with the restrictions against asset growth (see 12 USC
18310(e)(3)) and acquisitions, branching, and new lines of business (see 12 USC
18310(€e)(4)).

* Any other information the OCC may require.

The OCC will not accept a CRP unless the plan contains the information required by statute, is
based on realistic assumptions, is likely to succeed in restoring the bank's capital, and will not
increase the risk to the bank. In addition, the OCC will not accept a CRP, unless each company
controlling the bank submits awritten guarantee of the plan. The guarantee ensures that the
holding company will provide afinancial commitment. In some cases the company controlling
the bank may not be in a position to provide demonstrable financial support. Nonetheless, the
guarantee must provide appropriate assurances of performance to the OCC that the company's
subsidiary bank will comply with the CRP.

The guarantee should furnish, at aminimum, the holding company's financial commitment
guaranteeing the bank's compliance with the CRP. In addition, the guarantee may include
assurances that the company will:

» Takeactionsrequired by the CRP.

» Ensure the selection of competent management.

» Restrict transactions between the bank and the company.

» Discontinue certain risky or inappropriate bank or affiliate activities.

Depending on the company involved, the guarantee may also include “ appropriate assurances of
performance,” such as a promissory note, a pledge of holding company assets, appropriate
assurances from bank holding company counsel, a holding company board of directors
resolution, or other supervisory actions deemed necessary to ensure performance. More detailed
information on the guarantee and a sample guarantee is contained in Appendix D and

Appendix E, respectively. Additional discussion of guaranteesis contained in the “Problemsin
Large and Multi-Charter Banking Companies’ section later in this guide.

The OCC will notify the bank in writing of the CRP's acceptability within 60 days of receipt or
must notify the bank in writing of any delay and the reason for the delay. The OCC supervisory
office must submit a copy of each approved CRP to the FDIC's regional office within 45 days of
approval. An undercapitalized bank that failsto submit or implement, in any material respect, an
acceptable CRP is subject to the same restrictions that apply to significantly undercapitalized
banks.

For undercapitalized banks that have failed to submit or implement an acceptable CRP, the OCC
will do the following: restrict affiliate transactions, restrict interest rates paid on deposits, or
require recapitalization. The statute also grants the OCC latitude to impose additional
requirements normally imposed upon significantly undercapitalized banks. Such requirements
may include:
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» Electing anew board of directors by the shareholders.

» Hiring qualified senior executive officers subject to OCC approval.

» Dismissing directors or senior executive officers that held office for more than 180 days
immediately before the institution became undercapitalized.

» Taking other appropriate action.

The dismissal of directors and senior executive officers under PCA does not constitute a 12 USC
1818 removal action. A removal under 12 USC 1818 is a permanent ban from banking and from
all federally regulated institutions. A dismissal under PCA is specific to the position at that
bank. The affected person may appeal the dismissal, but may not retain his/her position during
the appeal and review period. The burden of proof is on the person to support reinstatement.
The dismissed person must show that his/her continued employment in the position would
strengthen materially the bank’ s ability to become adequately capitalized and to correct the
unsafe or unsound condition or practice. All PCA directives or dismissals must go through
WSRC.

Restrictions for Significantly Undercapitalized Banks

If the bank’s capital falls to the significantly undercapitalized category, a new PCA notification
letter is sent. Significantly undercapitalized banks are subject to the restrictions applicable to
undercapitalized banks, including the requirement to submit an acceptable CRP. However, the
bank does not have to file arevised CRP, unless required to do so in writing by the OCC. This
regquirement should be included in the notification letter. Also, the bank is subject to more
demanding mandatory, presumptive and discretionary restrictions than those imposed on the
undercapitalized institutions previously mentioned.

PCA requirements for significantly undercapitalized banks or undercapitalized banks that fail to
submit or implement an acceptable CRP are described below.

Mandatory and/or Presumptive M easures.

* OCC approva before paying any bonus or increasing compensation to a senior executive
officer. If the bank has not submitted an acceptable CRP, the OCC may not approve such a
request.

* Requiring recapitalization.

* Restrictions on transactions with affiliates.

* Restrictions on interest rates and the use of brokered deposits.

Discretionary Measures:

* Requiring sale of voting shares.

» Further restrictions on asset growth. PCA may also require areduction in total assets.

* Restriction on activities. PCA may require that the bank or subsidiaries reduce or eliminate
any activity the OCC determines will result in excessive risk.

* New election of the board.

» Dismissal of directors and officers. These include directors or senior executive officers that
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held office for more than 180 days immediately before the bank became undercapitalized.

* New senior executive officers. PCA may require the bank to hire qualified senior executive
officers subject to OCC approval.

* Prohibition of deposits from correspondent banks.

» Thedivestiture of subsidiaries. PCA may require the divestiture of any subsidiary that isin
danger of becoming insolvent and cause a significant risk to the bank or islikely to
significantly affect the bank’ s assets or earnings.

» Other action that the OCC determines will better resolve the bank’s problems at the least
possible long-term cost to the deposit insurance fund.

PCA provisions for significantly undercapitalized banks or undercapitalized banks that fail to
submit or implement an acceptable CRP also authorize the OCC to take action leading to the
resolution of the bank:

* Requiring the bank to be sold or to merge into another bank, if certain other requirements are

present.
* Appointing areceiver for the bank.

Restrictions for Critically Undercapitalized Banks

Criticaly undercapitalized banks are subject to al restrictions applicable to undercapitalized and
significantly undercapitalized banks. In addition, when a bank’ s ratio of tangible equity to total
capital falls below 2 percent, the OCC must place a bank in receivership or conservatorship
within 90 days of notifying the bank that it is critically undercapitalized, unless such action
would not achieve the purpose of PCA. This notification occurs during a capital call meeting.
When a bank has been critically undercapitalized for 270 days, a receiver or conservator must be
appointed, unless the OCC and the FDIC certify that the bank is viable and not expected to fail.
An expanded discussion of the issues associated with critically undercapitalized banksis
provided in the “ Resolution Management” section of this document.

A bank that is critically undercapitalized may not take the following action without FDIC
approval:

» Undertake material transactions, except in the usual course of business.
* Extend credit for any highly leveraged transaction.

* Make any material changesin accounting methods.

* Undertake covered transactions as defined in 12 USC 371c.

» Pay excessive compensation or bonuses.

» Pay interest on liabilities above prevailing market rates.

Other Requirements

Most of the actions discussed previously may be taken on the basis of the bank’s PCA category
and, therefore, require no additional just cause. However, for certain discretionary actions, the
OCC must make specific determinations that those actions are necessary to avoid excessive risk
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to the bank. For example, before the OCC can order a bank to terminate an activity, it must
determine that the activity’ s continuation poses excessive risk to the bank. The OCC must make
those determinationsin writing. All such determinations must be reviewed by WSRC.

When the bank is less than well-capitalized, its financial condition must be monitored at |east
quarterly to determine whether the bank isin compliance with its CRP and any other restrictions;
and whether its actions are improving identified problems. Those quarterly reviews must be
documented in work papers and the OCC'’ s electronic database.

PCA Directives

PCA directives may be issued to impose discretionary PCA restrictions on undercapitalized,
significantly undercapitalized, and critically undercapitalized banks. Asamatter of policy, PCA
directives should be used when the bank is not subject to an existing enforcement action that
addresses the current problem or when modifications to an existing enforcement action are
needed. The directive will include a capital article that requires specific capital ratios. Prior
notice is given to the bank on PCA directives, and the bank can appeal the notice.

1. Resolving Liquidity Problems

To remain viable, a bank must have liquidity — the ability to obtain cash for operations when
needed at areasonable cost. Managing abank’sliquidity during acrisis, particularly when
difficulties arise and its financial deterioration is known to the public, can mean the difference
between an orderly return to stability and an acute crisis, including insolvency. Examiners
should be prepared to deal with wide-ranging liquidity events caused by actual or perceived
problemsin any area of the bank. Aswith pending capital insolvency, preventing liquidity
insolvency may include a combination of both discretionary and mandatory supervisory actions.

Examiners must monitor and influence bank management’ s reaction to aliquidity crisis. Many
options are available, and certain steps must be taken. Bank management must manage assets,
liabilities, and off-balance-sheet cash flows. Further, managing the release of information to the
public is asimportant as managing the bank’ s financial positions and cash flows. The public’s
perception of abank’s condition, and thereby the safety of customer deposits, can change
quickly, because of negative news (whether substantiated or rumored) about the soundness of a
bank’s condition. Customer reaction, which is difficult to predict, will influence needs for on-
hand liquidity and access to contingency sources. Bank management should have effective
processes in place to monitor and react to the contraction of deposits and other funding.

A. Causesof Impairment

As previoudly noted, liquidity is the ability to obtain cash for operations when needed at a
reasonable cost. Cost in this context can be associated with either an acceptable cost of funds or
the ability to fund without the sale of desired assets or the disruption of significant lines of
business. The critical component in evaluating a given firm’s susceptibility to liquidity risk is
market confidence in the entity’ s overall financial condition and reputation.
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Recent secular shiftsin bank funding activities have made the management of liquidity risk more
challenging for banks and more dependent on marketplace perceptions. Historically, banks
relied upon traditional core demand, savings, and time deposits as primary funding sources.
These deposits generally represented a stable and low-cost source of funds. In recent years,
however, statutory changes and the general availability of alternative investment and savings
vehicles has made these core deposits more volatile, expensive, and generaly less available.

Bankers must adjust to this secular shift in funding by becoming more disciplined and effective
liquidity risk managers. In addition to an evaluation of the sensitivity of deposits and other
liabilities, bank management must also assess the liquidity of its assets and the effectiveness of
associated policies and procedures. If managed effectively, this secular shift may result in
increased diversity among funds providers, and greater access to professional market funds at a
variety of tenors. Thus, increased market funding alternatives may provide banks with greater
flexibility in managing their cash flows and liquidity needs.

The increased reliance on market funding sources at the expense of core deposits poses
significant risks and challenges to banks. Institutional fund providers and other market-based
sources are significantly more price and credit sensitive than retail customers. Institutional
customers are simply less willing to provide funds to banks facing real or perceived financia
difficulties. Additionally, reliance on market funding sources makes banks more susceptible to
genera or regional economic conditions. For example, the Asian crisis of 1997 and the collapse
of the Russian ruble in 1998 resulted in increased volatility and reduced liquidity in various
capital market products. If not managed properly, market-based funding may be merely amore
volatile and expensive source of liquidity, if available at all. Increased interest expense
associated with wholesale funding may have a profound effect on bank net interest margins.

A strong positive correlation exists between real or perceived asset quality problems and
liquidity problems. Market confidence in a given bank’s financial condition isacritical element
in assessing liquidity risk, especially for those institutions reliant on wholesale market funding
sources. It should come as no surprise, therefore, that liquidity crises at individual institutions
generaly occur after marketplace awareness of existing or expected erosion in asset quality,
earnings, and capital.

Statutory Consider ations

Examiners must consider the effect of relevant statutes in ng liquidity risk. In certain
cases, these provisions will eliminate eligible funding sources for banks. These statutory
restrictions are triggered by declines in regulatory capital. This servesto strengthen the
correlation between asset quality problems and liquidity problems.

As discussed previously, FDICIA established a capital-based supervisory scheme that requires
regulators to place increasingly stringent restrictions on banks as regulatory capital levels
decline. Various provisions of that statute, and its implementing regulations, directly affect bank
liquidity. The most significant liquidity-related provisions are summarized as follows. For
additional information on these provisions, examiners are encouraged to contact subject matter
expertsin Bank Supervision Policy, Special Supervision and Fraud, and the Law Department.
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Brokered Deposits (12 CFR 337.6)

» Adequately capitalized banks must apply for and receive awaiver from the FDIC before they
can "accept, renew or roll over any brokered deposit.” Moreover, the effective yield on these
brokered deposits cannot be more than 75 basis points greater than the yield on a comparable
deposit offered in the normal market area. Further, for deposits accepted outside the normal
market area, the effective yield cannot exceed 120 percent of the current yield on similar
maturity U.S. Treasury obligations plus 75 basis points, or, in the case of any deposit at |east
half of which isuninsured, 130 percent of such applicable yield. Banks should monitor rates
weekly.

» Significantly undercapitalized and critically undercapitalized banks may not accept, renew,
or roll over any brokered deposit. Further, such institutions may not solicit deposits with an
"effective yield more than 75 basis points above the prevailing market rate.”

Federal Reserve Discount Window (12 CFR 201.4)
» Undercapitalized banks may not have discount window advances outstanding for more than
60 daysin any 120-day period.

e Critically undercapitalized banks may have discount window advances only during the five-
day period that begins on the day they become critically undercapitalized.

Interbank Liabilities (12 CFR 206)

» Ingtitutions must implement and maintain written policies and procedures designed to
prevent excessive exposure to any individual correspondent institution, based on the capital
strength of the correspondent. All institutions must monitor the financial health of their
correspondent institutions, taking into consideration capital, nonaccrual and past due loans,
earnings, and other factors. The lending institution may rely on another party, such asa
rating agency, for thisinformation. Based on the analysis, institutions must establish limits
on their financial exposure to correspondents.

* Under 12 CFR 206, the maximum exposure limit is 25 percent of the borrowing bank's total
capital, unless the lending institution can demonstrate that its correspondent is at least as
adequately capitalized asit is. If levels of capitalization match (and are at |east adequately
capitalized), the limitation increases to 50 percent.

B. Liquidity Risk Management

Banks and examiners typically can use two distinct discretionary tools in the management of
ligquidity — a funds flow analysis and a contingency funding plan (CFP). Although those tools
should be included in any effective liquidity risk management system during normal times, they
are critically important during acrisis. The funds flow analysis depicts a bank’ s historical
sources and uses of funding and provides a general sense of funding activity and trends. The
contingency funding plan is a forward-looking document that projects sources and uses of
funding under alternative scenarios, when adverse circumstances exist for both the bank as well
as the capital markets. (Refer to the Funds Flow Analysis (Appendix F) and Contingency
Funding Plan Summary (Appendix G)).
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The funds flow analysis and contingency funding plan should be tailored to the specific
institution. Furthermore, if the bank already produces the information contained in those reports,
but in another format, that information should be used rather than imposing a separate format. In
any case, examiners must obtain the information necessary to monitor and manage liquidity.

Funds Flow Analysis

Examiners can monitor liquidity by completing a funds flow anaysis. The analysis should be
tailored to ensure that significant balance sheet items are incorporated clearly. Because most
banks centrally manage their liquidity risk and positions, these analyses typically reflect the
condition of the consolidated organization. The reporting format used should allow examiners to
distinguish bank from nonbank assets and liabilities. Banks or their parent companies should be
ableto provide a funds flow analysis and other critical data daily upon request with no more than
aoneday lag time.

Specific items that should be reported in the funds flow analysis can vary, depending upon the
size of the bank and the structure of its activities. For example, asmaller bank that does not have
foreign deposits should tailor the report to reflect its particular liabilities. Moreover, absolute
accuracy is not required, as atrade-off to obtaining the information promptly. Error tolerance
levels can be established, monitored, and controlled. Often, data obtained through peripheral
systems, rather than general ledger systems, is acceptable. The funds flow definitions, included
in Appendix F, are intended as a guide, but the bank should provide additional details to ensure
accurate interpretation by all users.

Contingency Funding Plan

A CFP helps ensure that a bank or consolidated company can manage fluctuations in liquidity
prudently and efficiently. (Refer to Contingency Funding Plan Summary (Appendix G).) The
plan is an extension of ongoing liquidity management objectives that follow:

* Maintenance of an appropriate amount of liquid assets.
* Measurements and projection of funding requirements during various scenarios.
* Management of access to contingency funding sources.

The degree and sophistication of a CFP should be commensurate with the bank’ s complexity,
risk exposure, activities, products, and organizational structure. All CFPs should also include at
least one scenario in which the bank is no longer designated investment grade — when the
solution is not merely to raise deposits or borrow additional funds. Further, for larger banks at
least one scenario should aso consider how the bank would obtain funds in the event of a
generally adverse capital market.

Examiners should analyze the CFP to ensure that the bank can control daily liquidity risk. The
CFP should show that the bank can obtain sources of fundsto cover its uses. Such sources
should be identified and listed in the order that they will be approached. The plan should
include, as a last resort, borrowing from the Federal Reserve discount window.
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Examiners should monitor management’ s implementation of the CFP. Management should
reassess regularly the underlying assumptionsin the CFP. If the actual funding events are not
realized as planned in the bank’ s projections, management should revise its contingency plans.
However, if management is unable to make the necessary revisions, examiners must influence
management to adjust its actions.

If the CFP projects that there may be more uses of funds than sources in a near-term scenario,
management should reduce the imbalance immediately. The bank has some basic optionsto
reduce the imbal ance:

* Reduce assets that require funding (e.g., the loan portfolio).

» Replace credit-sensitive liabilities (e.g., public funds or other deposits that exceed $100,000)
with more stable, credit insensitive funding, such asterm retail deposits.

» Lengthen the duration of liabilities.

There are many ways to manage liabilities and assets. Retail deposits can be attracted by
increasing the yields offered or by accessing the broker market consistent with the requirements
of the brokered deposits regulation, 12 CFR 337.6, discussed earlier. In addition, borrowings
from correspondent banks can be increased (e.g., fed funds purchased) consistent with the
requirement of 12 CFR 206, discussed earlier. The issuance of new debt is also an option, but it
isusually extremely difficult for the bank to disclose adequately its true financial conditionin a
visibly deteriorating situation. In contrast, assets can be managed by using marketable securities
to enter into arepurchase agreement. Various assets may also be used to collateralize FHLB
advances. Banks may also suspend new loan originations or manage loan renewals. Another
option is to participate out both outstanding loans and those in production. For example,
mortgage loan originations can be sold into various government and private securitization
programs. Asalast resort, assets (loans) can be pledged against borrowings from the Federal
Reserve discount window.

Given the importance of liquidity to the viability of the bank, the board must be kept informed
about the bank’ s liquidity position and associated risks. Management should inform the board
periodically of the bank’s liquidity exposure and its contingency funding plans. Depending on
the circumstances, the board may need to receive frequent updates about the plan’s devel opment
and implementation.

Monitoring Requirements

OCC monitoring can be an effective process in assessing potentia liquidity insolvency. The
level and frequency of monitoring depends on the severity of a bank’s liquidity position.

Examiners should make and update assessments of an ingtitution’s level of liquidity risk and
quality of risk management as conditions change. Changesin the assessments should be
communicated to senior OCC management as they occur. 1f bank management is not responding
adequately to the bank’ s liquidity situation, appropriate supervisory action should be taken. It
may be necessary to impose aformal enforcement action.
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For banks experiencing serious liquidity problems, examiners should provide regular reports on
the bank's current position to appropriate District/Washington management. Those reports
should include information on the adequacy of short-term asset positions and contingency
sources relative to short-term liabilities and erosion trends. If applicable, information should be
provided on the parent (nonbank) and bank levels. Distinctions are necessary because of legal
restrictions and because the parent is typically more sensitive, and often more vulnerable, to
market resistance than is the bank.

Examiners also should provide information on the company's longer term liquidity position and
prospects. Thiswill include cash flow projections depicting the estimated volume and timing of
funds flows and the effect of offsetting liquidity enhancement programs, such as asset sales.
Those reports are designed to provide early warning of discount window usage or insolvency in
the absence of outside support. Examiners should perform periodic assessments of the volume
and types of uninsured funding.

C. Liquidity Crisis Management

If the liquidity risk encountered by the company becomes more pronounced, examiners should
consider correspondingly more dramatic supervisory responses. Specifically, examiners should
consider the responses discussed in the following paragraphs and be prepared to communicate
with: bank management; OCC management; other regulators; and, other banks.

Detailed examples of information to be used in the monitoring and evaluation of liquidity during
acrisis may be found in Appendix H.

Supervisory Responses and Communications with Bank Management

In banks experiencing significant liquidity problems, examiners should, in conjunction with bank
management:

» Assessthe severity of an identified liquidity problem and determine an appropriate regulatory
response.

» Determine the liquidity problem'’s cause, likely public perception, and the bank's ability to
respond.

» Orchestrate management's coordination of liquidity on a centralized basis throughout the
company, if necessary, to ensure that all assets and liabilities are used at maximum
efficiency. Access to the discount window normally will be discouraged until all available
internal sources are consumed.

» Assesssignificant asset divestitures and other strategic changes. If restriction of asset
divestitures is warranted, examiners should consider the use of formal enforcement tools to
achieve this purpose. (See* Corrective Action Overview” section.)

» Evauate the feasibility and desirability of the bank setting up a quiet safety net from
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cooperative commercial or investment banks. Thiswill provide atroubled bank with funds
to broadcast into money markets and possibly keep major funds providers from cashing in as
they view support. Distinctions should be made between those institutions willing to provide
support on a short-term unsecured basis and those requiring collateral.

* Analyzethe bank’s trading and off-balance-sheet commitments and identify counterparties.
Discuss a plan to close out or wind down open positions, if necessary, and determine how to
handle matched books. Prompt action will minimize contagion to other financial markets.

+ Assessthe cash available at al drawing locations. Bank management will need to implement
systems capable of identifying needs accurately in terms of volume, currency types, and
timing. Logistical issues, such as transportation vehicles, must also be considered.
Efficiency here is essential to neutralize public concerns and prevent panic among insured
depositors.

» Evaluate feasibility of the bank reducing the exposure of funds providers through "netting"
arrangements. This should also be considered for other types of exposures to minimize
contagion to other markets and financia institutions.

Supervisory Responses and Communications with OCC M anagement
To facilitate the OCC’ sinternal communications and decision making, examiners should:

» Alert OCC Press Relations of potential or real liquidity problems. Thiswill prepare them for
public and mediainquiries and enable them to respond promptly and accurately when
appropriate. A unified representation must be made to the media and the public, if warranted,
with the concurrence of the FDIC and other regulatory agencies.

» Establish an expedited process allowing high level OCC managers to review and approve
transaction requests quickly. Thiswould include divestiture proposals, strategic initiatives,
and transactions with affiliates. Consideration should be given to whether the company
could be viable after divestiture requests are granted. A streamlined process will permit
more effective crisis management.

Supervisory Responses and Communications with Other Regulators

Liquidity problems may require close coordination with other regulators. Examiners should:

» Inform other regulatory agencies of apotential liquidity crisis, as appropriate. OCC
management should also communicate with applicable foreign central banks where affected
U.S. ingtitutions are based. Subsequent regulatory efforts should be coordinated closely and
synchronized logically.

» Work with the FDIC in evaluating the bank, including the value and marketability of its
assets. This may involve discussion with FDIC agents and potential acquirers.



» Discuss bank contingency funding plans with the Federal Reserve, including the nature of
bank assets pledged for any discount window borrowing.

Supervisory Responses and Communications with Other Banks

In some instances, liquidity problems at one or more banks may prompt additional monitoring of,
and communications with, other banks. Examiners should consult with their supervisory office
and appropriate lead and Washington experts to determine whether broader monitoring efforts
arerequired. Such efforts may include:

» Implementing liquidity monitoring programs in affected banks, as well as those that are
likely to incur subsequent liquidity pressure. Whenever possible, program implementation
should take place in anticipation of acritical period or before an actual crisis.

» Ensuring that monitoring of Euromarket reactions is ongoing and communicated to
Washington and to affected bank EICs by examiners headquartered in London.

» Establishing high level regulatory communications with CEOs of other major banks to allow
them to prepare for possible negative repercussions. Thiswould be particularly critical ina
large bank or systemic crisis scenario.

» Preparefor receivership or conservatorship, coordinating with SPSF and LAW.
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Resolution M anagement

If abank’s continued viability becomes doubtful or the bank’s condition or behavior otherwise
warrants consideration of receivership, the federal banking agencies will begin the process of
resolution management. This does not mean that the bank is certain to fail — any reasonable
opportunity for the bank to correct its problems and avoid closure is duly considered — but
regulators must consider and prepare to implement bank failure contingency scenarios.

This section will provide an overview of the supervision of banks with an increased likelihood of
failure because of capital depletion. It will also briefly discuss the other grounds for which a
bank can be placed in receivership, as well as other early resolution methods. These materials
highlight supervisory issues related to the line review process, the need for a careful record to
support receivership, the capital call meeting for critically undercapitalized banks, the bid
process, legal review prior to closing, and the formal bank closing procedures.

|. Supervisory Responsibilitiesfor Problem Banks
A. OCC Supervisory Office

The Special Supervision/Fraud unit (SPSF) has been given the responsibility to supervise the
resolution of critical problem banks through rehabilitation or orderly resolution management. *°
Ideally, SPSF should assume supervisory responsibility of a deteriorating problem bank prior to
its becoming a composite “5” CAMELS rated entity. The supervisory office should consult with
SPSF about possible early transfer of responsibility for companies experiencing significant
problems. SPSF automatically assumes supervisory responsibility once a bank is downgraded to
a“5.” Thischangein supervisory offices must be documented in the OCC'’ s electronic database.

Once it assumes responsibility, SPSF directs the overall supervision of the problem bank, with
assigned field examiners working under the direction of an SPSF analyst. The supervision of a
problem bank is atime-intensive process. ADCs, EICs and other assigned field examiners
should recognize these time requirements when planning supervisory activities, with other non-
critical responsibilities diverted to others. Ongoing supervision can include daily liquidity
monitoring and the regular review of abank’s financials for movements in the balance sheet or
further depletion of capital levels. Field examiners assigned to problem banks could also be
responsible for the development of ongoing strategy, off-site reviews, and input into the
development of various enforcement actions.

B. Coordination with Other Regulators

Asamatter of policy, the federal banking agencies place a high priority on working together to
identify and reduce regulatory burden and duplication and, where appropriate, to coordinate
supervision and examinations activities. The passage of the Gramm-Leach-Bliley Act (GLBA)

16 This function resides with the Large Bank Division for designated “large banks.”
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will necessitate communication and coordination efforts among both primary and functional
regulators to ensure an orderly resolution of the bank. Through these efforts, the agencies
recognize each other’s legitimate oversight responsibilities. The need for this type of
interagency coordination is even greater for problem and failing banks. Examiners assigned to
problem banks must communicate with the other regulators early in the resolution process.
Responsibility for interagency communication is shared among the supervisory office, the
assigned ADC, and the EIC.

Consistent with their respective statutory mandates, the FDIC and the FRB both have important
rolesin problem bank supervision. The FDIC, asinsurer and receiver, has numerous
responsibilities for failing and failed institutions. Also, 12 USC 1818(t) grants the FDIC back-up
enforcement authority for certain insured institutions that are in an unsafe or unsound condition
or otherwise pose arisk to the deposit insurance fund. Further, under 12 USC 1820(b)(3), the
FDIC has specia examination authority for certain insured depository institutions. Use of these
powers has been rare because of less formal cooperative arrangements between the agencies;
however, the FDIC may cite such authorities to seek direct participation in OCC examination
activities of problem banks. The Comptroller has reserved to himself the sole authority to deny
such arequest from the FDIC. If FDIC staff till wishesto examine the bank, they must make a
case before the FDIC Board.

The FDIC aso is responsible for managing receivership operations and for ensuring that failing
ingtitutions are resolved at the least cost to the deposit insurance fund. Whenever afederally
insured depository institution fails, the FDIC isimmediatel y appointed receiver and sets about
settling the affairs of the bank. Thisincludes balancing the accounts of the institution
immediately after closing, transferring assets and liabilities consistent with agreed upon
resolution plans, and determining the exact amount of payment due the acquirer and depositors,
if any. Aswill be detailed later, this responsibility necessitates significant pre-closing
coordination between the OCC and FDIC.

The FRB'’s supervisory interest in problem banks is premised on their roles as “lender of last
resort” and holding company supervisor. FDICIA significantly curtailed the FRB’s ability to
lend to problem banks. As stated earlier, under 12 CFR 201.4, Federal Reserve Banks may only
make discount window advances to undercapitalized banks for no more than 60 daysin any
120-day period. Critically undercapitalized banks may receive discount window advances only
during the five-day period that begins on the day it becomes critically undercapitalized.

. Asset Quality and Line Review Process

Increases in problem loans and assets, and resulting increases in required ALLL balances, are the
most frequent cause of banks becoming undercapitalized and later falling into the critically
undercapitalized capital category. Loan and other asset write-ups that provide support for
required chargeoffs and ALLL provisions are essential in establishing the bank's accurate capital
levels and thus determining whether grounds for closing the bank are present. A line review
process validates these examination findings by ensuring that asset classifications, and the
approach and methodology used to arrive at the required ALLL balance are consistent with OCC
policies and procedures. This processis summarized as follows.
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A. Asset Write-Ups

The decision to write-up an asset depends on:

» Bank management's concurrence with the classification.

*  Whether an insider loan isinvolved (write-up usually recommended).

* Thesize of the asset being classified relative to the total assets of the bank.
* Thedollar amount of the classification.

* Complexity of the asset.

Usually some form of write-up for assets that reflect Loss or Doubtful classifications will be
required. Write-ups for significant substandard loans or loans with large specific ALLL
provisions are also necessary. All write-ups must be concise, clear and support fully the rating
decision because of the possibility of alegal challenge.

Detailed write-ups may not be necessary for every asset included in the Summary of Criticized
Assets ROE schedule. Small loans and other assets identified as doubtful or loss often are not
written-up. Rather, bullet points that concisely state the reasons for classification are generally
acceptable. These summary documents often use descriptive phrases such as “Unable to Meet
Repayment Program,” “Insufficient Collateral Values,” or “Questionable Repayment Source.”
Smaller loans and other assets with similar characteristics may be grouped under one heading for
classification. For example, the heading may be “ Severe Past Due Status and Unsecured,” with
the name of each loan or other asset itemized under that heading. Information provided on the
other assets within the bank that are classified include itemized lists of other real estate owned,
accrued interest, repossessions, investments, and cash items. At times, detailed write-ups on
these assets may be necessary.

B. Line Reviews

Since accurate classification of assetsis critical to the bank’s survival, aline review process
existsto verify identified losses independently. As previously noted, the line review validates
examination findings by ensuring that asset classifications are consistent with OCC policies and
procedures. Thelinereview also serves as a quality assurance process in that other examiners
not involved in the examination validate and review the examination findings. This process
ensures that the decisions made during the on-site examination are not arbitrary, inconsistent
with OCC examination policies and procedures, or based on the opinion or decision of one
person.

The line deck consists of the work papers and write-ups used to document information
concerning the assets reviewed during the examination, especially those classified substandard,
doubtful, or loss. Information submitted for the line review consists of the “ Summary of
Criticized Assets’ page, loan or other asset write-ups and supporting documentation, and the
ALLL analysis and supporting documentation.

Thisinformation for the line review should be submitted by the EIC to the SPSF analyst.
Participantsin the line review will be experienced examiners, who have not been involved
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directly in the current bank examination. Usually, the SPSF analyst responsible for the bank
participates as one of the reviewers. Depending on the nature of the exam findings, types of
assets classified, and management/board reaction to the exam findings, the EIC or OCC
management may decide to include additional recognized “experts’ on the review team.
Attendance of those additional examiners for the line review will be left to the discretion of the
EIC and ADC.

Each write-up isreviewed and discussed. A determination is made about whether to agree or
disagree with the criticism. When necessary, the review team will adjust criticized amounts or
require enhancements to write-ups to provide better support to the criticism. The review team
will aso consider management’ s opinion of the criticism, any allocated ALLL provision,
collateral values, and dates of the last appraisal, inspection, or other valuation in making its
determination.

Since capital-based closings are tied to the level of equity capital, the review to validate the
results of the ALLL analysisiscritical. The ALLL methodology, with supporting
documentation, should be submitted for review, along with the recommended ALLL balance and
provision.

If the participantsin the line review are unable to reach agreement on the classification of
specific assets or the ALLL provision, other senior examiners or the Director for SPSF will
decide theissue. Generally, few significant changes to classifications or required provisions
occur during line review because of the extensive reviews conducted by personnel during the
examination or within the field office. If changes do occur, the EIC makes them in preparation
for the capital call meeting.

[11. Groundsfor Receivershipsand Early Resolution

The OCC has authority and responsibility to appoint areceiver for a national bank (which will be
the FDIC if the bank isinsured) for a number of grounds, discussed below. Thereissimilar
authority to appoint a conservator for abank. PCA also gives the authority for the OCC to
require the sale or merger of abank in certain circumstances. The agency’s goal isto resolve an
institution in a manner that avoids or minimizes |osses to the deposit insurance funds.

The most commonly used grounds for receivership have been:

» Thebank’s assets are less than its obligation to its creditors (capital insolvency).

» Thebank islikely to be unable to pay its obligations or meet its depositors demandsin the
normal course of business (liquidity insolvency).

* Thebank iscritically undercapitalized.

For areceivership based on capital insolvency or critically undercapitalized status, accurate

assessment of capital iscrucial, as discussed above. Management of those failures follows the
procedures discussed in this section. Monitoring for the potential for aliquidity insolvency and
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the management of liquidity failures require customized procedures similar to those contained in
the “Liquidity Crisis Management” section appearing earlier in this booklet.

The OCC also has the authority to place a bank into receivership before the bank becomes
critically undercapitalized if one or more of the specified grounds exists. Such action may help
resolve a problem bank at the least long-term cost to the federal deposit insurance funds. Early
resolution can reduce or limit losses that might otherwise result if the bank is allowed to remain
open until its capital has dropped below 2 percent. Early resolution can be considered, for
example, when abank is: losing capital, has no realistic prospects for recapitalization, or is
engaging in practices likely to increase losses in the future. Moreover, even in situations where
the bank is adequately- or well-capitalized under PCA, receivership may be appropriate if there
are substantial unsafe and unsound practices the bank is not addressing or there are other
significant failings identified in the receivership statutes.

The other receivership grounds can be divided into three groups. The grounds for receivership
areset out in 12 USC 191 and 1821(c)(5). Firgt, there are other grounds related to capital (in
addition to capital insolvency and critically undercapitalized bank status):

* Thebank hasincurred, or islikely to incur, losses that will deplete all or substantially all of
its capital, and there is no reasonabl e prospect for the bank to become adequately capitalized
without federal assistance.

* Thebank is undercapitalized and (1) has no reasonable prospect of becoming adequately
capitalized, (2) fails to become adequately capitalized when required to do so, (3) failsto
submit a capital restoration plan acceptable to the OCC within the time period prescribed, or
(4) materially fails to implement its capital restoration plan.

» Thebank otherwise has substantially insufficient capital.

Second, there are grounds based on violations of law or unsafe or unsound practices that have
had, or are likely to have, a substantial negative effect on the bank:

» Thereissubstantial dissipation of assets or earnings due to any violation of statute or
regulation or any unsafe or unsound practice.

* Thereisaviolation of law or regulation, or an unsafe or unsound practice or condition, that is
likely to cause insolvency or substantial dissipation of assets or earnings, weaken the
institution’s condition, or otherwise seriously prejudice the interests of the bank’ s depositors
or the deposit insurance fund.

* Thebank isinan unsafe or unsound condition to transact business.

Third, there are grounds based on avariety of critical management failures of the bank:

» Thebank’sboard of directors has fewer than five members.

» Thereisawillful violation of a cease-and-desist order which has become final.

» Thereis concealment of the bank’s books, papers, records, or assets, or refusal to submit the
bank’ s books, papers, records, or affairs for inspection to any examiner or to any lawful agent
of the OCC.
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» Thebank, by resolution of its board of directors or its shareholders, consents to the
appointment.

* Thebank ceasesto be an insured institution.

» The Attorney Genera notifies the OCC in writing that the bank has been found guilty of a
criminal money laundering offense.

The OCC can appoint a conservator for abank generaly for the same grounds as areceiver.
However, conservatorship israrely used. In addition, in some circumstances the OCC may
require a bank to be sold to another holding company or to merge with another bank. Under
PCA, if abank is significantly undercapitalized or is undercapitalized and has failed to submit
and implement a capital restoration plan, then the OCC may require the sale or merger of the
bank, if one or more grounds exist for appointing areceiver. Apart from PCA, in appropriate
instances, the OCC also can discuss the advisability of sale, merger, or voluntary liquidation with
problem banks.

When a bank becomes undercapitalized or when a bank begins to show the substantial safety and
soundness or other failings indicated in the receivership grounds, but is not yet critically
undercapitalized, supervisory offices should consider whether an early resolution contingency
plan involving sale/merger or receivership, would be appropriate. This could be the case, for
example, when a bank has reached the point beyond which additional enforcement or PCA is hot
likely to prevent continued deterioration and failure or reduce costs associated with it. Once a
decision is made to adopt an early resolution approach, OCC resources should be focused on the
best available option at the least cost to the deposit insurance funds. The facts and reasons on
which the receivership grounds are based must be well supported and documented. In most
instances, prior enforcement or PCA will have addressed these matters at an earlier stage, before
they became more severe (e.g., when the bank first became undercapitalized or when the bank
was required to remedy unsafe and unsound practices in an enforcement action). The record
prepared for those actions will later be a part of documenting the receivership grounds.
Additional documentation of the continuation and worsening of problems, and for some grounds
documentation of the substantial negative impact on the bank’ s assets, earnings, and/or ability to
conduct business will be needed. All OCC officesinvolved in early resolution planning (e.g.,
appropriate bank supervision, corporate licensing, and legal offices) should be apprised of the
possible need to take steps to support early resolution. Examiners should consult with these units
regarding options available and what record will be needed to support them.

V. Bank Closing Process

A. Capital Call Meeting for Critically Under capitalized Banks

A capital call meeting is scheduled when a determination is made that a bank is critically
undercapitalized. Thisnormally occurs after the line deck review confirms the appropriateness
of the critically undercapitalized status. In many respects, the capital call meeting signals the
beginning of the closing process for a critically undercapitalized bank. Given the ramifications
to the bank, the Director of SPSF will usually conduct the meeting, assisted by the SPSF analyst
and EIC. The EIC must understand the purpose of the capital call meeting, the effects on the
bank, and assist in the preparation of the Capital Analysis Worksheet (see Appendix 1). The EIC
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also should be prepared to present briefly the results of the examination. Because of the bank’s
capital position and imminent failure, areport of examination is not written in advance of the
capital call meeting. However, results of the examination are presented briefly at the meeting.

During the capital call meeting, the board will be informed that, as aresult of losses identified
during the examination, the bank is critically undercapitalized. The board is given aletter
notifying the bank officially of their capital category and warned that only limited timeis
available to increase inadequate capital levels. The letter reports the bank’ s tangible equity ratio
and declares that under section 12 USC 18310, the OCC is required, within 90 days of this
notification, to appoint areceiver or a conservator for the bank, or take whatever action it
determines, with the concurrence of the FDIC, that would better achieve the purposes of prompt
corrective action. Although typically banks are placed into receivership within 90 days, rare
extensions are given when a capital injection isimminent. Banks also may be closed sooner than
90 days if the bank’s condition warrantsiit.

The board will then receive a capital analysis sheet that provides notice of the minimum capital
injection needed to restore adequate capital to the bank. A copy of acapital analysis sheet is
provided within Appendix |. This sheet is prepared prior to the capital call meeting by the EIC
and SPSF analyst after losses have been confirmed by the line review. After discussing capital
needs, efforts are made to determine the status of plans to obtain additional capital. The OCC
reiterates to the board that it welcomes any viable and redlistic plan that will restore adequate
capital to the bank.

Additional itemsin the failure process also are discussed with the board. Depending on the type
of bid transactions offered, an FDIC representative attends the meeting to obtain the board’ s
execution of the Access Resolution. The Access Resolution authorizes the FDIC to bring
potential bidders into the bank to perform a due diligence review. For the failure to be the least
disruptive as possible, the FDIC needs early access to bank information to assemble an
informational package for potential bidders.

Lastly, participants must discuss the sensitivity of the information. They must warn the board
that rumors and speculation in the local community can cause aliquidity crisis, and that,
therefore, the board must plan and monitor liquidity.

B. Bid Process

The FDIC begins to market the failing bank, after gathering necessary information and
determining the appropriate resolution structure. The FDIC invites all approved biddersto an
information meeting to encourage competition. Normally, this meeting will occur a week or two
after the capital call meeting. After signing confidentiality agreements, bidders receive copies of
the informational bid package, including financial data on the institution, legal documents, and
other documents describing the various resolution methods being offered. The FDIC discusses at
the meeting, the details of the failing institution, the materials included in the informational bid
package, the due diligence process, and the bidding procedures. The OCC, as chartering official,
will describe certain regulatory requirements for bidding and the application process for branches
or new charters of national banks. The transaction terms typically are focused on the treatment of
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the deposits and assets held by the failing bank. Potential bidders usually are given aday or two
to express their interest in bidding on the bank.

If necessary based on the type of transaction, the FDIC schedules on-site due diligence by
prospective bidders. The number of bid groups allowed to perform a due diligence review of the
bank at any one time is based upon space availability in the bank. The presence of an OCC
examiner during the on-site due diligence normally is not required, since an FDIC representative
will be on hand in the bank. The prospective bidder is not allowed to ask bank management for
assistance or clarification in the review of the loan and other asset files. Confidentiality is
extremely important, and all bidders are advised of the penalties for any breaches.

The length of the due diligence period depends on the interest expressed. Once the finish date
for the last bidder due diligence review is known, atentative closure date is identified and
discussed with the FDIC. The resolutions bid process involves determining which bid is least
costly to the insurance fund and working with the acquiring institution(s) through the closing
process, or ensuring the payment of insured depositsin the event thereis no acquirer. The
closure date can be changed due to the circumstances or the submission of arealistic and viable
recapitalization plan. Thistentative date isnot disclosed to the bank.

C. Other Examiner Responsibilities

During the 90 days prior to closing, examiners may be assigned a variety of tasks. Among them
are:

* Reviewing the FDIC bid process.

* Monitoring the bank’s condition.

» Entering information on the closing bank into the OCC electronic database.

» Assisting SPSF analysts to complete the “ Resolution Worksheet and EIC Information
Questionnaire,” described in the next paragraph and contained in Appendix J.

» Assisting in the preparation of the charge-off letter for the closing book and providing
information for OCC senior management confirming the propriety of any receiver’s
declaration.

* Providing input to the Bank Failure Questionnaire (see Appendix K), which records
information about each bank failure. Thisinformation will be compiled and analyzed later in
the OCC’s periodic failed bank studies.

* Responding to possible questions from various OCC divisions, senior management, FDIC,
and the press about the closing. Inquiries from the press should be directed to the OCC’s
Press Relations Division.

» Assisting in the development of a ROE in the event the bank survives.

D. Legal Review

The “Resolution Worksheet and EIC Information Questionnaire” is used by the Law Department
to prepare required opinions, declarations, and decision documents in advance of closure. Even

before examinersfill out the “Resolution Worksheet and EIC Information Questionnaire,” during
the early resolution contingency planning, examiners need to coordinate with SPSF and LAW in
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developing documentation for the reasons for the receivership. The “Resolution Worksheet and
EIC Information Questionnaire” is forwarded by the assigned SPSF analyst to the Bank
Activities and Structure (BAS) Division, which coordinates the legal review of a problem bank’s
failure. BAS advisesthe analyst on the legal issues raised by the closing and prepares the
closing documents for the bank. In addition, BAS notifies the Litigation Division (LIT) of the
closing and forwards to the assigned LIT attorney a copy of the Worksheet/ Questionnaire. The
SPSF analyst and BAS attorney must stay in regular contact, especialy in the two weeks leading
up to ascheduled closing.

Reasons or grounds for closure and documentation for the grounds are included in the required
materials surrounding abank closing. Idedly, the SPSF analyst and BAS and LIT attorneys
should meet to discuss the legal grounds that support the receivership and to clarify the facts on
which particular grounds depend. The OCC’s Law Department verifies that the grounds listed
are accurate, that the facts support the listed grounds, and that there is sufficient documentation
of factsfor court review. Most banks have several grounds listed in their documentation.

LIT prepares a Declaration that is sworn under oath by the Director of SPSF and that sets forth
the factual and legal underpinning for the receivership appointment. The assigned BASand LIT
attorneys work together to ensure that the closing documents and Declaration are consistent and
that each islegally and factually supportable. The closing documents and Declaration are
prepared in draft for review by the SPSF analyst and SPSF Director. Once they are finalized, the
Director signs the Declaration and the assigned SPSF analyst briefs the Senior Deputy
Comptroller (SDC) for Bank Supervision Operations on its contents and requests that the SDC
execute the closing documents. The reviewing attorneys may be asked to attend that briefing.
The closing documents are executed in dated and undated form. The undated documents can be
used, if the closing is delayed.

LIT also compiles an officia record of the decision to close the bank. The record isthe
administrative record of the OCC'’ s action and is used to defend the agency’s action if it is
challenged in court. When appropriate, LIT works with BAS, the Director of SPSF, and the EIC
to prepare the defense. In such cases, the LIT coordinates its actions with the appropriate United
States Attorney’ s Office.

The assigned SPSF analyst and BAS attorney are responsible for ensuring that all documents
required for the closing are prepared and distributed. The analyst al'so maintains ongoing
communication between the bank, the FDIC, and various divisions within the OCC that are
involved in the closing. The analyst prepares al other required notification letters and the draft
pressrelease. He or she also creates the Closing Book containing all of the documents and other
information related to the closing (see Closing Book Table of Contentsin Appendix L). Finally,
the analyst generally serves as the on-site Closing Manager on the day the bank is closed.

Even after all of the previously mentioned preparations for closing have occurred, the OCC can
still stop the closure process at any time up to the actual moment the bank is placed into
receivership. A bank in the Southeast received a cash wire at the last moment that brought capital
above minimum levels and allowed it afew months to raise additional capital. The closing was
stopped, even though the FDIC was already poised to receive the bank and had housed
approximately 60 examinersin hotelsin the area.

64



E. Bank Closing Day Procedures

Banks are typically closed at the end of the normal business day on Friday, with an OCC
representative in each branch office. If under new ownership, the bank normally reopens the
following Monday to ensure continuity of operations and access to customer deposits.

Because of its significance, the actual closing processis atightly structured process. At the end
of the normal business day for the bank and each branch office, the OCC'’ s decision maker,
typically a senior deputy comptroller (SDC) acting as a designee of the Comptroller, holds a
teleconference with the on-site EIC. An attorney from the OCC’s Law Department may also
participate in the teleconference. A formalized set of questionsis used to verify the propriety of
the decision to place the bank into receivership (see Appendix M). The SDC asksif the lobby is
cleared and if the bank has completed its business day. Questions are asked about the bank’s
capital, total assets, capital ratios, and capital category. A question is also asked about the
existence of any reasonable prospect for the bank to become adequately capitalized without
federal assistance. An affirmative answer to this question could halt the closing at the last
moment. However, if al of the answers show the bank to be critically undercapitalized with no
reasonabl e prospects for recovery, the SDC appoints the FDIC receiver for the bank. The OCC
delivers appropriate closing papers to the bank and the FDIC to complete the transfer. As part of
the closing process, the OCC recovers the original bank charter (see Appendix N for Closing
Procedures).

V. FDIC’'sBasic Resolution Methods

There are three basic resolution methods for failing institutions. These are deposit payoffs,
purchase and assumption transactions, and open bank assistance transactions.

A. Deposit Payoff

A deposit payoff occurs when the OCC has appointed the FDIC as receiver and thereis no
purchaser for the bank’s insured deposits, or the FDIC determines that a deposit payoff isthe
least costly resolution method. The FDIC, asinsurer, pays all of the failed institution’s
depositors the full amount of their insured deposits up to the $100,000 insurance limit.
Depositors with uninsured funds and other general creditors of the failed institutions do not
receive either immediate or full reimbursement; instead, the FDIC, as receiver, issues
receivership certificates to uninsured depositors. A receivership certificate entitlesits holder to a
portion of the receiver’s collections on the failed ingtitution’ s assets. The percentage of claims
eventually received depends on the value of the bank’ s assets, the number of uninsured claims,
and each claimant’ s relative position in the distribution of claims.

B. Purchase and Assumption Transaction
A purchase and assumption (P& A) transaction is a closed bank transaction in which a healthy

ingtitution (generally referred to as either the acquirer or the “assuming” bank) purchases some
or all of the assets of afailed bank and assumes some or al of the liabilities, including all insured
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deposits. Asapart of the P& A transaction, the acquirer usually pays a premium to the FDIC for
the assumed deposits, which decreases the FDIC’ s total resolution cost.

The passage of FDICIA compelled the FDIC to consider more transaction options to make
certain that all plausible least cost options were considered. As aresult, the FDIC has considered
anumber of P& A structuresin the resolution of failed banks. These structures ranged from a
“clean P& A” that passed few assets to the acquirer, a“whole bank P&A” that passed virtually all
assets, to a“modified P& A” that required the acquirer to purchase the cash and securities, and
portions of the installment mortgage loan portfolios. Most significantly, FDICIA eliminated the
presumption that all deposits were to be passed to acquirers. All-deposit transfer bids are now at
arelative disadvantage to insured deposit-only transfer bids. After FDICIA, the FDIC would
only use an all-deposit P& A if the purchase premium paid by the acquirer offset the additional
cost to the FDIC of protecting uninsured liabilities. Additionally, the FDIC attempts to reduce
resolution costs by selling assets pools to banks that are not assuming deposits, selling afailed
bank’ s branches to different banks, and entering loss sharing agreements on certain asset pools.

In exigent situations, the FDIC may be appointed receiver prior to afinal determination of the
structure of the P& A or the identification of the winning bidder. In these instances, the FDIC
can useits “bridge bank” authority to continue banking operations until it is ready to resolve the
failed bank. A bridge bank isaspecial kind of national bank chartered by the OCC and
controlled by the FDIC. The assets and liabilities of the failed bank (which isin receivership)
are transferred into the bridge bank. The bridge bank operates like anormal bank as far as
customers are concerned. Then, when the FDIC isready, it moves on to final resolution, either
by selling the bridge bank to the winning bidder or by failing the bridge bank and having a P& A
transaction with the winning bidder.

C. Open Bank Assistance Transaction

In an open bank assistance (OBA) transaction, the FDIC, asinsurer, provides financial assistance
to an operating insured bank or thrift determined to be in danger of failing. The FDIC can make
loans to, purchase the assets of, or place depositsin atroubled institution. When possible, an
assisted institution is expected to repay its assistance |oan.

OBA isno longer acommonly used resolution method. Only seven such transactions have
occurred since 1989 and none, since 1992. These transactions ceased because of problems
experienced in certain transactions, especially because of lengthy negotiation process required,
and legidative changes. These legidative changes restricted the use of OBAS, primarily through
the least cost requirements, and broadened the alternatives available to resolve large bank
failures, such as bridge bank authority.

66



Accounting Issuesin Problem Banks

Numerous accounting issues are identified routinely in the resolution of problem banks.
Generally, those banks will be striving to increase earnings and reduce operating costs to regain
profitability and increase capital. To achieve those results, some banks may attempt to reduce
losses or increase income inappropriately. If improper accounting principles are applied,
significant misstatement of financial results and regulatory capital may occur. Therefore,
examiners should watch for aggressive accounting positions taken by management. A delay in
the identification of improper accounting practices could result in misleading financial
information. Examiners should focus on the key accounting issues of asset valuations without
reasonable basis; failure to follow accounting rules requiring write-downs; and, inaccurate
financial reports. Those and other issues are discussed more fully in the following paragraphs.

. Asset Valuations without Reasonable Basis

A variety of asset valuation issues may be encountered during the supervision of a problem bank.
A bank may adopt overly aggressive accounting estimates, value assets improperly, or enter into
unusual or related party transactions in an attempt to reduce losses or realize large gains to offset
losses from other transactions. Potential areas of abuse are described in the sections that follow.

A. Loan Sales

Consistent with FASB Statement No. 125, “ Accounting for Transfers and Servicing of Financial
Assets and Extinguishment of Liabilities,” banks may record servicing rights and other retained
interests and recognize again in aloan sale or securitization. Such retained assets are recorded
based on their relative fair value. Because such assets are extremely sensitive to the underlying
assumptions used to determine fair value, income could be overstated if the fair values assigned
to such assets are inflated. For example, a bank unjustifiably may use low loss severity factors
and low market discount rates, expected low default rates, or low prepayment rates when valuing
those assets. In these circumstances, the values assigned may need to be adjusted downward.
Accordingly, the method and key assumptions used in valuing servicing assets and other residual
interests should be evaluated to determine whether they are appropriate.

Unforeseen market events can affect discount rates or the performance of receivables supporting
such retained assets. Accordingly, these assets must be reviewed periodically for impairment
(significant decrease in value). This resulting revaluation can affect earnings and capital. The
best evidence of fair value is a quoted market price in an active market. If quoted market prices
are not available, the fair value may be estimated. If the fair value of such retained assetsis
significantly less than the recorded book value, the assets must be reduced to their current fair
value by acharge to earnings. Accordingly, examiners should be alert for assumptions that,
although originally reasonable, cannot be justified by current market rates or conditions.
Discount rates and key assumptions underlying fair values should be identified and evaluated to
determine if they are till appropriate. If bank management cannot provide objectively verifiable
support for the valuation of the retained interest, the portion of the asset not supported by fair
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market value will be classified asloss and disallowed as an asset of the bank in financial and
regulatory reports. For additional discussion of thisissue, please see the Problem Bank
Identification section of this document and OCC Bulletin 99-46, Interagency Guidance on Asset
Securitization Activities (December 16, 1999).

B. Related Party Transfers

Banks also transfer impaired assets to related parties to recognize gains or avoid losses. For
example, banks have transferred bank premises or other assets to insiders in exchange for
promissory notes. In some cases, those transfers do not reflect the true economic results, and the
likelihood of full repayment is uncertain. Also, assets have been exchanged for limited
partnership interests solely to purchase the bank’ s properties. Such transfers should be viewed
carefully to ensure that the sales price is not above market values, especidly if the buyers are
known by or are heavily indebted to the bank.

When assessing the property-related asset exchange transactions just mentioned, the partnership
interest acquired should be valued based on the fair value of either the OREO or partnership
interest, whichever is more clearly evident (typically, the current market value of the real estate
isthe best indicator). However, the bank should record aloss on the transfer if the carrying
amount of the OREO exceeds the established exchange value. The transfer would indicate again
if the exchange value was greater than the net carrying amount of the OREO. The gain must be
deferred, because the exchange is not a culmination of the earnings process (for accounting
purposes). In addition, any cash received would be applied to reduce the carrying amount of the
limited partnership interest. After the exchange, the bank should account for itsinvestment in
accordance with AICPA Statement of Position No. 78-9, “Accounting for Investment in Real
Estate Ventures.” Generally, this requires that the bank use the equity method of accounting for
its limited partnership interest.

C. Saleand L easebacks

Problem banks also enter into sale and |easeback transactions to recognize gains and increase
capital. In such alease transaction, a portion of the gain applicable to the bank’ s leaseback must
be deferred. However, the lease term often does not represent the intent of the partiesinvolved
in the transaction. Accordingly, examiners should be alert for sale and leaseback transactions
with an arbitrarily short leaseback term. Terms on these transactions increase significantly the
amount of income that can be recognized, but do not reflect the intended use of the property.
Typicaly, the lease term is expected to be close to the remaining useful life of the asset |eased.

D. LossCarry Forwardsand Deferred Tax Assets

Problem banks often seek to maximize their income and capital by recording deferred tax assets
for the estimated future tax effects that arise from deductible temporary differences (future
reductions in taxable income) and net operating loss carry forwards. Current accounting
standards allow the recognition of those future tax benefits, but they should be reduced, if
necessary, to the amount that is more likely than not to be realized. Realizability of those assets
generaly is more questionable for abank that hasincurred recently alarge loss or has had a
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period of losses over the last few years. In those situations, the bank’ s potential ability to obtain
atax refund is an important consideration. Further, such benefits that depend on future taxable
income are limited for regulatory capital purposes to the lesser of the amount that is expected to
be realized within one year or 10 percent of Tier 1 capital.

In addition, examiners should look for transactions in which the bank’s parent company forgives
its deferred tax liabilities. The motivation for this transaction is to report a negative tax, thereby
increasing income. Those transactions lack economic substance, because the parent legally
cannot relieve the subsidiary of a potential future obligation to the taxing authorities.

E. Bonding Claims

Problem banks experiencing fraud and fidelity losses can have future recoveries from insurance
coverage. However, because bonding policies are complicated and contain numerous
exceptions, it is generally along time before such claims are resolved and anticipated insurance
proceeds, if any, are received. Accordingly, such claims are generally considered gain
contingencies and are not recognized before awritten settlement offer has been received from the
insurer. Examiners should review insurance claims carefully to determine that actual losses are
recognized currently and not deferred, because of the possibility of future recovery. However, a
bonding claim may be recorded in advance when collection is probable and the amount can be
estimated reasonably. The particular facts and circumstances of each case must be evaluated
when determining these conditions.

F. Other Transactions

Service contracts — Other transactions intended to reduce losses or increase capital improperly
can include long-term service contracts to pay costsin excess of market. These contracts are
often made on the condition that the vendor purchase assets at inflated prices or make an
immediate capital investment in the bank. The vendor is compensated for those transactions
through higher than market future service fee contracts. These agreements should be accounted
for in accordance with their economic substance without regard to its legal terms.

Capital stock sales — Banks should not inappropriately increase their capital by selling stock in
exchange for loans. Such notes received in exchange for capital stock should not be recorded as
assets. Rather, generally accepted accounting principles (GAAP) require that they be recorded
as a deduction from stockholders equity, unless they are secured by irrevocable letters of credit
or other liquid assets (e.g., certificates of deposit) and are paid within a reasonably short period
of time (i.e., 90 days or less). Hence, the increase in capital is reduced by the amount of the
notes received as payment for the stock.

Loan origination costs — Banks also should not increase income and capital improperly by
capitalizing higher than appropriate loan origination costs. Financial Accounting Standards
Board Statement No. 91, “Accounting for Nonrefundable Fees and Costs Associated with
Originating or Acquiring Loans and Initial Direct Costs of Leases” (FAS 91), allows only certain
direct loan origination costs for completed loans to be deferred. The deferred amounts are offset
against loan fees and the net amount is amortized to income over the life of the related loan.
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Overhead costs, such as advertising, soliciting, and administrative costs should not be deferred.
Rather, they should be charged to expense in the year incurred. Examiners should watch for
significant costs that do not qualify for deferral.

Nonaccrual — Banks must immediately place |oans on nonaccrual status when full repayment of
interest and principal is not expected, or when loans become 90 days or more delinquent and are
not both well secured and in the process of collection. This may affect income and capital since
interest income generally is not recognized during the period aloan is on nonaccrual status. In
addition, previously accrued and unpaid interest generally should be reversed out of interest
income.,

Essentially, the accrual of interest income is suspended when aloan becomes 90 days or more
past due, unlessit is both well secured and in the process of collection. In determining when a
loan isin the process of collection, a 30-day collection period generaly is applied. A longer
period may be acceptable, however, if the timing and amount of repayment is reasonably certain.
Because of the uncertain collectibility of loans on nonaccrual, interest payments received are
applied against the loan’ s carrying amount. However, interest income may be recognized on a
cash basis, when recovery of the recorded |oan balance is reasonably assured.

Examiners should determine whether banks analyze their loan portfolio to determine which loans
must be placed on nonaccrual, and that necessary reversals of interest earned not collected are
recorded promptly. This should be done at least quarterly. Examiners should also check to see
whether the recorded loan balance is fully collectible for those loans for which interest incomeis
recognized on a cash basis.

Related party loans— In addition, examiners should question the guarantee by the bank’ s parent
for claims or advances to related parties that have remained outstanding for unusually long
periods of time. This should be done to determine the reasonabl e expectation of collection and
whether a charge off is appropriate.

I[I.  Transactions|nconsistent with Accounting Rulesfor Write-
Downs

A. Other Real Estate Owned

Financial difficulties of borrowers may result in foreclosure or repossession, with the bank
becoming an owner and subsequent seller of other real estate. Those properties must be recorded
upon foreclosure at their fair value, less selling cost, with the difference between the recorded
amount of the loan and the fair value of the property (less cost to sell) charged to the allowance
for loan losses. Any future write-downs of OREO should be charged against operations. GAAP
requires that OREO pending sale be carried at the lower of this new cost basis or fair value less
selling costs on a property-by-property basis. Examiners should be aert for efforts by problem
banks to avoid losses by using inappropriate or stale appraisals to value such properties. Also,
12 CFR 34 establishes the time limit for holding such properties. Any extensions require
regulatory approval.
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Some banks have sold real estate to reduce OREO through transactions that do not meet the
requirements of FASB Statement No. 66, “ Accounting for Sales of Real Estate” (FAS 66). In
many of those situations, the banks indirectly provided the borrower with the funds to make the
down payment. However, the cash down payment requirement of FAS 66 can be satisfied only
with the borrower’ s personal funds, funds borrowed from an unrelated source, or an irrevocable
letter of credit from athird party. Thisrequirement for a cash down payment generaly is not
met when a bank provides the borrower with an additional loan for working capital or when the
borrower’ s down payment is obtained by draws on an unrelated line of credit with the bank.

Some banks have aso attempted to recognize income on real estate sales transactions that have
inadequate down payments. To qualify as a sale under the full accrual method of accounting, the
minimum down payment and other requirements under FAS 66 must be met. Other accounting
methods may be used in accounting for sales of real estate; however, income recognition is
generaly deferred.

Banks have also facilitated the sale of foreclosed properties by providing aloan at less than
current market interest rates. In that situation, Accounting Principles Board Opinion No. 21,
“Interest on Receivables and Payables,” requires that the loan be discounted to bring itsyield to a
market rate. The effect of the discount will be to either increase the loss or reduce the gain on
sale.

B. Troubled Loan Restructurings

To reduce nonperfoming assets and maximize their recovery, banks will often work with
borrowers experiencing financial difficulties to restructure their loans. Those workout strategies
generally involve a modification of terms and are made to improve aloan’s collectibility.
However, the collectibility of future paymentsin arestructuring may be questionable. Therefore,
acredit evaluation should be performed to determine if any additional amounts should be
charged to the allowance for loan losses.

Additionally, if aconcessionary interest rate or principal reduction is granted because of the
borrower’s financial difficulties, the restructuring may require that impairment be recognized
under FASB Statement No.15 (FAS 15), “Accounting by Debtors and Creditors for Troubled
Debt Restructuring” (as modified by FAS 114, “ Accounting by Creditors for Impairment of a
Loan”). FAS 15, as amended, requires that impairment be measured based on the present value
of the expected future cash flows, discounted at the effective interest rate in the original loan
agreement. Alternatively, impairment may be measured based on the loan’s market price or the
fair value of the collateral. Impairment generally is measured by using a valuation allowance.

Also, the restructuring of aloan by itself generally does not warrant returning aloan immediately
to accrual status. When aloan is restructured, the borrower must demonstrate the ability to
comply with the new terms. Accordingly, a period of payment performance (generally six
months) is required before returning the loan to accrual status. However, if the borrower had
been making payments (for six months) equal to those required by the restructured loan
agreement, immediate return to an accrual status may be appropriate.
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C. Reclassifying Loansas“Held for Sale”

Other transactions intended to reduce the level of reported nonperforming assets or reported loan
losses can include reclassifying loans as “held for sale.” Use of this account may be appropriate
in certain circumstances. However, some banks transfer loans to this account in an attempt to
reduce or mask the reported level of problem or nonaccrual assets. The transfer may also be
used in an attempt to reduce reported chargestothe ALLL. [f theloan(s) is on anonaccrual
status prior to, or subsequent to it being transfer to the “held for sale” account, the loan(s) should
continue be included with other nonaccrual loans for regulatory reporting.

At the time adecision is made to sell loan(s), the loan(s) should be clearly identified and
transferred to a“held for sale” (HFS) account. The transfer to the HFS account must be made at
the lower of cost or fair value in the period in which the decision to sell ismade. Any reduction
to reflect the loan’ s lower market value that is primarily attributed to credit factors should be
recorded as achargeto the ALLL. However, if the decline results primarily from interest rate
fluctuations or changes in foreign exchange rates, it should be recorded as a charge to a non-
interest expense account. When a decline in value results from both credit and market factors,
the primary factor should be determined. In such situations, the entire write down should be
accounted for based on this determination. Inamost all cases, the decline in value of
commercia loansis generally dueto credit factors. Accordingly, in most instances the declinein
valueischarged tothe ALLL.

D. Impaired Loans and the Timing of Asset L oss Recognition

As other companies, problem banks must recognize losses on impaired loans on atimely basis.
Detailed guidance for evaluating impaired loans is contained in FAS 114, “ Accounting by
Creditors for Impairment of a Loan” and in various supervisory guidance, including the
Interagency Policy Statement on the Allowance for Loan and Lease Losses (ALLL Policy
Statement) and the Allowance for Loan and Lease L osses booklet of the Comptroller’s
Handbook. Examiners should reference the Interagency Policy Statement on the Review and
Classification of Commercia Rea Estate Loans, (November 7, 1991) and the “Commercial Real
Estate and Construction Lending” booklet of the Comptroller’s Handbook, when reviewing
troubled, collateral dependent loans. Generally, large commercial loans are evaluated
individually for impairment. If aloan isnot collateral dependent, impairment is generally based
on the present value of expected future cash flows discounted at the loan’ s effective interest rate.

Problem banks may also attempt to delay improperly the actual charge-off of credit losses.
GAAP requires that identified losses be charged off against the ALLL in the period that they
become uncollectible. Delaying recognition of losses into another reporting period misstates the
bank’s ALLL, regulatory capital, and historical loss experience. The bank’soverall ALLL is
generally included in Tier 2 capital, subject to alimit of 1.25 percent of risk-weighted assets.
Accordingly, examiners should be aert for large loan and other asset write-downs occurring
shortly after the end of the year or the end of aquarter. If evidence of loss was or should have
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been available prior to the end of areporting period, the bank must report the write-down in that
previous period.

[11. Disclosuresin Financial Reports

A. Reporting Errors

Bank management and directors are responsible for the Call Report and other financial
information reported to shareholders, depositors, and the general public. The reports should be
complete, accurate, and conform to generally accepted accounting principles and regulatory
requirements.

Information about its financial performanceis especialy important for a problem bank. Because
of the sensitivity to a problem bank’s current financial condition, management may be slow to
recognize losses, or may omit or obscure poor financial results and disclosures that may indicate
increased risk and deteriorating financial condition. For example, some banks will not
appropriately disclose significant gains and losses, pending litigation, ALLL levels or chargeoffs,
and other financial information. Those disclosures are especially critical to the supervision of a
problem bank. If not disclosed and dealt with promptly, the potential exists for problemsto
worsen and ultimately impair the bank’ s earnings, liquidity, and capital. Accordingly, examiners
should ascertain as soon as possible that Call Report and other external information are accurate
and those important disclosures are properly included. This can be achieved through ongoing
reviews of quarterly financial results and the verification during examinations of financial
reports, such asthe Call Report.

B. Window Dressing Activities

Banks also may attempt to engage in transactions that increase their risk-based capital ratios
inappropriately. This may include the sale of impaired or high risk-weighted assets, which the
bank agrees to buy back shortly after the reporting date. Asaresult, the bank’s risk-based
capital ratio isincreased on reporting dates. Other key ratios, such asthose involving the ALLL,
may also be affected. Examiners should be alert for the possible indication of undisclosed
repurchase agreements and transactions that reverse shortly after Call Report dates.
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Problemsin Large and Multi-Charter Banking Companies

The resolution of supervisory problems within large and multibank banking companies presents
unique challenges. In addition to the risk issues discussed earlier in this document, supervisors
typically must assess the ability of the holding company to support bank operations legally; the
condition of commonly controlled depository institutions; and the potential systemic risk posed
by the bank’sfailure. Statutory changes, introduced by FDICIA and largely untested since
implementation, will result in significant changes in the way the OCC resolves large problem
companies. Although regulatory discretion is reduced under this new regime, examiner
judgment is still critical to the successful resolution of alarge problem company.

In assessing supervisory options for the resolution of large problem companies, it is useful to
consider the changes to the supervisory landscape since the last economic downturn in the 1980s
and early 1990s. Two fundamental changes have occurred in thistime period. First, substantial
changes were enacted in relevant laws, regulations, and supervisory policies. Many of them were
discussed earlier in this document. Second, industry consolidation has created a number of
extremely large, diversified financia institutions. Their size and breadth will affect the systemic
risk analysis associated with large problem companies. We will discuss both of these
supervisory landscape changes to provide a context for the present supervisory regime for large
problem companies.

|. Resolution of Large Problem Banks— the“ Old Way”

Large banks are subject to U.S. banking laws and regulations in the same manner as community
banks. However, regulators have always considered additional factors before closing or
otherwise resolving large failed banks, because of the size and scope of their operations. The
ultimate fate of alarge problem bank involved a delicate balance between reliance on market
discipline and an assessment of the systemic risk resulting from failure. Prior to legidlative
changesin the late 1980s and early 1990s, the systemic risk assessment often proved more
compelling, resulting in numerous government-assisted transactions involving large banks that
protected the interests of depositors.

The fundamental difference between the failure of large and community banks is the resulting
impact of the failure. The closure of alarge bank could affect the entire industry and overall
economy adversely by causing widespread depositor withdrawals at other banks; failures of
downstream correspondent banks and other creditors; and impairment of public confidence in the
broader financial system. This, in turn, could lead to serious disruptions in domestic and
international payment and settlement systems. These and other concerns compelled regul ators to
look for alternatives to merely closing abank and paying off insured depositors. The
consideration of those alternatives by regulators resulted in the devel opment of what came to be
known asthe “Too-Big-To-Fail” (TBF) doctrine.
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The TBF doctrine significantly influenced the resolution of large banks in the 1980s and early
1990s. Literally speaking, those banks actually may not have been too big to fail, but they were
too big to close and liquidate in the conventional way. Instead, regulators opted for managed
shrinkage, merger, or recapitalization as the preferred means of dealing with large problem
companies. In many cases, this resulted in government protection of all uninsured depositors.*’
Thisimplicit government support of depositors further eroded market discipline for problem
companies.

Regulatory policy at the time reflected this preference for a managed shrinkage, merger, or
recapitalization. Under its then-existing cost test, the FDIC was required only to select the
resolution method that was less costly than the payoff of insured deposits and liquidation of
assets. Moreover, the FDIC was permitted to provide open-bank assistance, regardless of cost
considerations, if the bank’ s services were determined to be “essential” to the community. Those
options allowed the FDIC to extend selectively federal protection of deposits beyond the official
limit of $100,000 per account, per institution.

Another important tenet of supervisory policy during the 1980s and early 1990s downturn was
the Federal Reserve Bank’s (FRB) so-called “source of strength” doctrine. Under this policy,
each bank holding company had an affirmative requirement to “serve as a source of financial and
managerial support to its subsidiary banks.” This doctrine was set forth in both policy guidance
and regulation, and the FRB used it to require some bank holding companies to downstream
capital to faltering subsidiary banks in the early 1990s. *® In light of other supervisory tools
authorized by FDICIA, it is doubtful that the FRB would use that doctrine in the same way
today.

Another significant influence on the problem bank resolution process for large banks during the
1980s was Federal Reserve discount window advances. Federal Reserve banks had broad
authority under Regulation A, 12 CFR 201, to advance funds to depository institutions that did
not have other sources of credit and liquidity. Before FDICIA, the FRB’ s discretion to allow the
Federal Reserve banksto serve asthe “lender of last resort” was not restricted by statute.
Supervisors used this authority to provide temporary liquidity to banks experiencing problems,
aswell as avehicle to manage the failure process to facilitate an orderly liquidation. The
collateral requirements imposed by Regulation A served to insulate the FRB from the risk of
loss.

17 From 1979 to 1989, the FDIC protected 99.7 percent of all depositors at failed commercial banks.

18 See FRB Statement of Policy dated April 24, 1987, and 12 CFR 225.4(a) (1997).
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. Resolution of Large Problem Banks— Today

From 1987 to 1991, Congress enacted three major pieces of banking legislation®® that
significantly changed the supervision of problem banks. Among other things, these statutes
altered the level of discretion accorded regulatorsin the supervision of depository institutions
and bolstered their enforcement powers. The resolution of large banks still involves balancing
an assessment of systemic risk with the application of market discipline; however, these statutory
changes, especially those found in FDICIA, altered this balancing toward a greater emphasis on
market discipline. Within this context, however, the proper exercise of supervisory discretion
remains a critically important aspect of the resolution of large problem companies.

As noted earlier, large banks are generally subject to U.S. banking laws and regulations in the
same manner as community banks. In the problem bank context, this means that large banks are
subject to the capital and liquidity restrictions outlined in the “ Rehabilitation of Problem Banks’
section of thisguide. Also aswith community banks, early identification and communication of
problemsis critical to the successful resolution of alarge problem company. However,
examiners must focus on certain unique issues with large banks, even in the earliest stages of the
resol ution process.

A. Asset Quality Problems

Banks experiencing significant asset quality problems resulting in capital impairment will fall
within the constraints imposed by the PCA provisions of FDICIA. Aswas discussed in the
“Rehabilitation” section, although bank regulators can and should use non-PCA -based
supervisory restrictions to address supervisory concerns, the mandatory restrictions imposed by
PCA define the discretionary parameters for supervisory actions.

The statutory and regulatory framework of PCA established a capital-based supervisory scheme
that requires regulators to place increasingly stringent restrictions on banks as capital levels
decline. (Seethe “Resolving Credit and Capital Impairment Problems” section for a discussion
of those mandatory restrictions.) Because the PCA mandatory restrictions are triggered by
capital ratios that historically have been lagging indicators of bank condition, examiners
routinely analyze considerably more information than regulatory capital ratiosin assessing a
bank’s condition. Therefore, based on examiner assessment of condition and problems, the OCC
would normally impose formal actions on banks before they become subject to the mandatory
provisions of PCA.

Capital Restoration Plan
One of the most significant requirements in the PCA framework is the need for undercapitalized

banks to file an acceptable CRP. (See the “Resolving Credit and Capital Impairment Problems’
section for a discussion of the minimum elements of an acceptable CRP.) Asdescribed in OCC

19 The three major laws were the Competitive Equality Banking Act (CEBA); Financial Institutions Reform,

Recovery and Enforcement Act of 1989 (FIRREA); and Federal Deposit Insurance Corporation Improvement
Act of 1991 (FDICIA).
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Bulletin 94-43, dated June 29, 1994, the OCC may not accept a CRP submitted by an
undercapitalized bank, unless each company that controls the bank has: (1) guaranteed that the
bank will comply with the plan, until it has been adequately capitalized on average during each
of four consecutive calendar quarters; and (2) provided appropriate assurances of performance.
The aggregate liability under those guarantees, however, islimited under PCA. Section 18310
and 12 CFR. 6.5(i) limit the aggregate liability of al controlling companies for capital restoration
plan guarantees to the lesser of:

* Five percent of the bank’ stotal assets at the time the bank was notified, or was deemed to
have notice, that it was undercapitalized, or

» The amount necessary to restore the bank’s capital to the levels required for the institution to
be adequately capitalized, asthose levels were defined at the time the bank initially failed to
comply with its capital restoration plan.

The guarantee should, at a minimum, provide the holding company’s financial commitment and
appropriate assurances of performance to the OCC that the company's subsidiary bank will
comply with the bank's CRP. (See Appendix D for additional discussion on the requirements of a
holding company guarantee of a CRP, and Appendix E for a sample CRP guarantee.)

Asdiscussed earlier in this section, regulators previously used the source of strength doctrine to
compel holding companies to support troubled subsidiary banks; however, this doctrine has been
called into question by the courts. This was evident in alawsuit brought by the bankruptcy
trustee (“Branch”) for Bank of New England Corporation creditors. In that case, the court
determined that holding company attempts to provide tangible capital support to significantly
troubled subsidiary banks constituted a fraudulent conveyance under the Bankruptcy Code.?
The court determined that holding company creditors, especially bondholders, suffered damages
as aresult of these transfers of assets to the bank.

More recently, aprovision of GLBA attempted to address the banking agencies exposure to
liability highlighted in the Branch decision, and itsimpact on the use of the source of strength
doctrine for problem companies. Specifically, section 730 of GLBA amended the Federal
Deposit Insurance Act by adding 12 USC 1828(t). This new section enhances the source of
strength doctrine by, in certain circumstances, protecting the federal banking agencies and the
deposit insurance funds from claims brought by the bankruptcy trustee of a depository institution
holding company or other person for the return of capital infusions into problem banks.

The practical effect of “Branch” and the new legidation is still unresolved. Because of that
uncertainty, examiners should consider the possibility that the holding company guarantee of the
capital restoration plan may be the only support from the holding company on which the bank
can reasonably rely.

Assessing a holding company’ s commitments under a CRP requires consideration of the method
by which the holding company has provided, and intends to fulfill, its *“ appropriate assurances of

20 See Branch v. FDIC, C.A. No. 19-10976 (E.D. Mass. 1998).
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performance.” In the case of a cooperative, strong holding company controlling an
undercapitalized bank, the OCC might accept a bank's CRP with only a written guarantee from
the holding company along with a copy of its audited financial statements. In other cases, a
pledge of nonbanking assets may be required. For example, a financially weak holding company
that controls an undercapitalized bank generally will be required to pledge assets to secureits
guarantee. Similarly, aholding company that controls a significantly or critically
undercapitalized bank generally will be expected to include a contractual pledge of assets,
regardless of financial strength.

Cross-guarantees

Another important supervisory tool that is particularly relevant to the resolution of large and
multicharter problem companies is the cross-guarantee authority enacted in FIRREA. Under this
authority, an insured depository institution can be held liable for any loss that the FDIC expects
to incur in connection with the default of a commonly controlled, insured depository
institution.? Those provisions, granted to address problems encountered in the resolution of
certain large banksin the 1980s, effectively prevents banks from shifting assets and liabilitiesin
anticipation of failure of one or more affiliated insured banks.

Unlike the PCA provisions, the banking agencies have experience in using the cross-guarantee
authority in the resolution of large problem companies. This authority was first used with Maine
National Bank (MNB), a subsidiary of Bank of New England Corporation. In that situation, the
FDIC demanded immediate payment from MNB of an amount equal to the FDIC’ s expected loss
asreceiver of Bank of New England, N.A. When MNB was unable to make the payment, the
OCC declared it to be insolvent and placed it in receivership.?

One of the most instructive examples of the use of cross-guarantee authority was in the 1992
closure of the bank subsidiaries of First City Bancorporation of Texas, Inc. In that situation, two
of the First City banks were insolvent, which led to the FDIC assessing claims against the other
18 subsidiary banks. The value received in the cross-guarantee claims was significant.
Ultimately, the deposit insurance fund incurred no loss as aresult of the closure of the First City
subsidiary banks.

The cross-guarantee authority has certain inherent limitations. This provision authorizes the
federal banking agencies to assess liability against any “insured depository institution” for losses
incurred in connection with the default of acommonly controlled bank. Accordingly, if abank is
placed into receivership resulting in an expected loss to the FDIC in its receivership capacity, the
FDIC can cover that loss by making claims against affiliated banks — there is no ability to seek
redress from the holding company for those losses. Thisinsulation of holding companies and
their nonbank affiliates from the cross-guarantee claimsis an important fact to be considered in

21 The cross-guarantee provisions are found at section 5(e) of the Federal Deposit Insurance Act, 12 USC 1815(e).

22 The FDIC has settled a case brought by the trustee in bankruptcy for Bank of New England Corporation creditors

concerning an issue unrelated to the banking agencies cross-guarantee authority. The use of cross-guaranteesis
dtill alegitimate and useful supervisory tool for multibank companies.
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the resolution of multibank companies. For example, if aholding company pledge of assetsis
considered necessary in the approval of a capital restoration plan, consideration should be given
to requiring the pledge of nonbank-related assets. In so doing, shareholders of the holding
company would stand to lose, not only their entire investment in the failed banks, but a'so a
substantial portion of any remaining value in the holding company.

B. Liquidity Problems

The fundamentals of identifying, measuring, monitoring, and controlling liquidity risk at large
and multibank companies are essentially the same as previously described in the “Resolving
Liquidity Problems” section earlier in this booklet. Similarly, the changesimposed by FDICIA
on funding options for troubled depository institutions applies equally to all bank companies
licensed in the United States. The scope and scale of potential liquidity problems at large and
geographically dispersed banking companies, however, present unigue challenges to examiners.
Moreover, the international nature of certain business and funding activities of these companies
necessitates more intricate coordination and an understanding of the requirements of multiple
legal and political jurisdictions.

The large scale of some bank operations will increase the difficulty of determining the extent of
any liquidity problems; the effects of such problems on the condition of the company; and public
perception of the situation. 1t may also complicate the resolution decision for a specific problem
or troubled institution.

Banks operating in other countries generally do so under prevailing local laws and customs.
These operating conditions must be considered in the resolution of troubled banks. Ideally,

regul arized communications with relevant foreign supervisors will be established well in
advance of any identified liquidity problems. In many cases, the OCC will have formally
established information sharing agreements and other arrangements designed to facilitate
cooperative supervision. In these efforts, significant care should be taken to restrict
communications of concerns, plans, and other matters only to appropriate senior personnel to
ensure proper confidentiality, perspective, and consistency. The risks and sensitivities associated
with cross-jurisdictional and international communications require a high degree of knowledge
and diplomacy for efficient and effective resolution.

Finally, while it isimportant to maintain customer access and minimize disruption to the broader
financial markets, care must be taken to balance the need for freedom of funds flows with the
need to prevent the "cherry picking" of assets from various legal entities. Appropriate
supervisory personnel must establish monitoring mechanisms to ensure the propriety of
activities, and when relevant, develop legal or other formal agreements to codify a common
understanding among various parties.

To facilitate timely and consistent monitoring of liquidity issues, both domestic and foreign, the
OCC's Treasury and Market Risk Division prepares a“Large Bank Liquidity Watch Report”
quarterly. Thisreport isasummary of relevant risk ratings and other liquidity-based evaluations
of large banking companies. Examiners are encouraged to use this report to see how rating
agencies view their supervised institutions and peers and to help identify emerging issues.
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Examiners can access this report through the Treasury and Market Risk Division’s home page on
the intranet.

If the liquidity risk encountered by the company becomes more pronounced, examiners should
consider correspondingly more dramatic supervisory responses. In the most severe situations,
examiners should perform a systemic risk analysis. Systemic risk considerations are discussed in
the next section.

[1l1. Systemic Risk

Aswas discussed earlier, the closure of alarge bank could affect significantly the banking
industry and have destabilizing repercussions on the overall economy. Those systemic risk
concerns have always figured prominently in the resolution of large problem banks. FDICIA
fundamentally altered this systemic risk determination in three ways.

First, FDICIA required bank regulators to choose the “least-cost” alternative in resolving failing
banks.?® An exception to this provision applies to those banks whose failure would cause
“serious adverse effects on economic conditions and financial stability.” Second, FDICIA
significantly limited Federal Reserve discount window advances to troubled banks.?* This
restriction clearly affects the ability of regulators to manage the failure resolution process. Third,
as discussed earlier, FDICIA introduced PCA for insured depository institutions. The OCC is
required under PCA to appoint areceiver or conservator when such an institution has been
critically undercapitalized for 90 days. The OCC may grant up to two 90-day extensions,
provided that the OCC and the FDIC concur and document why such extension would better
serve the purposes of PCA. If the institution has been critically undercapitalized for 270 days, a
receiver or conservator must be appointed unless the OCC and the FDIC certify that the
institution is viable and not expected to fail.

FDICIA’s “least-cost” test placed significant limits on the level of discretion in the failure
management process. Except when a*systemic risk” determination has been made as described
later, the FDIC is now prohibited from protecting any uninsured deposits or nondeposit bank
debts, when such actions would increase the cost to the insurance fund. In effect, this provision
aso prohibits the FDIC from providing open-bank assistance to an institution, unless the open-
bank alternative was less costly than a closed-bank resolution.

FDICIA provided an exception to the least-cost requirement for systemic risk, but strictly limited
the application of the exception. As set forth in statute, an exception to the |east-cost
requirement is available, only if:

* Atleast two-thirds of both the FDIC board of directors and the Board of Governors of the
Federal Reserve makes awritten recommendation in favor of such an exception.

23 Section 141 of FDICIA, 12 USC 1823(c)

24 Section 142 of FDICIA, 12 USC 347b
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» Acting on this recommendation, the Secretary of the Treasury, in consultation with the
President of the United States, determines that:

— Application of the least cost requirement would have sent serious adverse effects on
economic conditions or financial stability.

— The proposed supervisory action would avoid or mitigate such adverse effects.

Although the OCC is not involved in this process directly, it is likely that the agency will
participate in the systemic risk assessment — examiners are uniquely qualified to describe the
severity of abank’s problems and to estimate the potential “knock on” effects of itsfailure.
Today’ s large banking companies are not only substantialy larger, but more diversified and
complex than their predecessors during earlier problem periods. Moreover, expanding powers
increase the role of banking organizationsin the financial system, making it more likely that the
failure of alarge institution would be deemed destabilizing. Therefore, in the systemic risk
analysis of these companies, examiners would likely be called upon to assist in determining:

» Relevant market shares of the ingtitution by geography and product.

* The number and nature of relationships with correspondent and serviced institutions.
» Potential effects on domestic and international counterparties.

» Potential effects on payment systems.
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Problemsin Federal Branches and Agencies

Federal branches and agencies are exposed to the same risks that face national banks. However,
unlike national banks, branches™ are merely extensions of the foreign banking organization
(FBO). They do not maintain a separate capital base and are not required to maintain a separate
allowance for loan and lease losses (ALLL). For supervisory purposes, the capital and the ALLL
of the FBO support the federal branch and agency. Therefore, external events that affect the
FBO can increase certain risk factors for the branch, such as transfer,? liquidity, credit, and
reputational risk. Risks associated with FBOs can be entity specific and unique to the FBO or
affected by economic and political events in the home country that can lead to systemic banking
problems.

Concerns about the financial condition of the FBO can affect the federal branch in several ways:

* Anunanticipated withdrawal of third party funding.

* Theinability to obtain dollars from the FBO to fund cash outflows.

» Deterioration in asset quality if loans extended by the branch or agency are concentrated in
the home country where economic problems are worsening.

The range of supervisory and enforcement tools addressing violations of laws and regulations
and breaches of safety and soundness in national banks can usually be used in federal branches.
However, when liquidity, transfer, or asset quality risk are of supervisory concern, certain
reguirements can be included in enforcement actions that are unique to federal branches. These
unique tools reflect the wholesale funding and absence of a separate and distinct capital basein
branches.

Following is adiscussion of the five most frequently used provisionsto: (1) ensure that the
branch or agency has sufficient liquidity to meet its obligations; or (2) ensure that the branch or
agency has sufficient quality assets that can be liquidated over a reasonable period of timeto
repay third-party liabilities. These provisions often are used to insul ate the branch from
problems associated with the FBO or in the home country. The decision about which of these
provisions should be used depends on the quality of the assets maintained in the United States;
the level of home country support provided to the FBO; the nature of the problemsin the FBO;
and the adequacy of management.

Maintenance of a“Net Due To” Position or a“ Neutral Net Due” Position

Federal branches raise fundsin the U.S. and can provide these fundsto related U.S. or foreign
entities, creating a*“due from” position (the federal branch is a provider of fundsto related
entities). Conversely, the related entities may have excess dollar funding, which is placed in the
federal branch for investment in the U.S., creating a“due to” position (the federal branchisa
borrower of funds from related entities). In most cases, the federal branch is engaging in
simultaneous transactions and at any point in time on a net basis may owe money to related

25
26

References to branches also pertain to agencies.
Transfer risk isthe possibility that an asset cannot be serviced in the currency of payment, because of a lack
of, or restraints on the availability of, needed foreign exchange in the country of the obligor.
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entities (“net dueto” position) or it may be owed money from related entities (“net due from”
position). If the federal branch were to maintain a*“net due from” position with financially weak
related entities, the federal branch would depend upon recovery of these funds from the related
entitiesto repay U.S. liabilities when the related entities may not be able to access dollar
funding. The “net” position is used because in the event of liquidation, money owed by the FBO
to the federal branch can be offset against money owed to the FBO by the federal branch. When
concerns arise with respect to transfer, liquidity, or credit risks, the federal branch can be
required to maintain a“ net due to position” for related entities. The required “net due to”
position may be expressed as percentage of third-party liabilities. The “net dueto” position
serves as a cushion against declines in asset values in the event of liquidation. Note that the
liquidity position of the branch or agency is enhanced under this provision only to the extent that
new funds provided by the FBO to the branch or agency are invested in liquid assets.

Asset Maintenance Agreements

Asset maintenance is defined generally as the maintenance of eligible third-party assetsin a
federal branch to cover a specified percentage of a branch’sthird-party liabilities. When used,
the asset maintenance ratio has historically ranged between 105 percent to 108 percent, but the
level is at the discretion of the OCC. A ratio over 100 percent also means that the federal
branch, by default, must maintain a*“net due to” position to related parties at all times. An asset
maintenance ratio below 100 percent, athough rare, would have the effect of limiting the “net
due from” related parties position. The definition of eligible assets can vary, but generaly
consists of quality assets that can be collected over areasonable period of timein the event of
liquidation. Asaresult, limitations are placed on the amount of classified assets that can be
included as eligible assets; for example, the agreement may state that only 80 percent of the
balance of substandard assets may be included as eligible assets.

Maintenance of a Positive Asset/Liability Gap Position

The federal branch can be required to maintain third-party assets that mature in conjunction with
third-party liabilities or to maintain assets that mature in conjunction with al liabilities, both
third party and related. The required maintenance by default, of a positive third-party
asset/liability gap position also means that the federal branch must bein aneutral or “net due to”
position. When FBO'’ s become financially weak, creditors of the federal branch typically
shorten maturities which, without a commensurate change in asset maturities, may result in the
branch funding long-term assets with shorter-term volatile liabilities. The maintenance of the
positive gap position can be specified by maturity period, for example 180 days, 360 days, or
fiveyears. Typically, weekly or bi-weekly reporting to the OCC of the branch’s gap position is
required.

Higher Capital Equivalency Deposit (CED) Ratio

In accordance with 12 USC 3102(g) and 12 CFR 28.15 and subject to the OCC’ s discretion,
federal branches must maintain a CED of the greater of 5 percent of third-party liabilities or the
amount of capital that would be required of a national bank being organized in the same location.
The branch can be required to maintain ahigher CED ratio, if concerns arise over the solvency of
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the FBO and the potential exists that the branch may have to be liquidated. The CED servesasa
cushion in the event that the liquidation of assets does not fully cover third-party liabilities.
Liquid assets held in the CED are pledged to the OCC. Therefore, raising the CED amount does
not enhance the liquidity position of the branch.

Liquidity Requirements

The federal branch can be required to maintain liquid assets at a certain percentage of third-party
liabilities. A liquidity ratio of 100 percent effectively means that in the event of liquidation or
third-party funding withdrawals, the branch has sufficient liquidity to repay these liabilities. In
essence, all funds from third parties must be invested in liquid assets, which reduce loanable
funds. A ratio of 50 percent would mean that third-party liabilities would have to decline by 50
percent before the federal branch would be forced to liquidate nonliquid assets to meet additional
maturing liabilities or obtain funding from the FBO. The federal branch may be allowed by the
OCC to count as liquid assets for purposes of calculating the required liquidity ratio those liquid
assets held in the CED account. Eligible liquid assets are defined by the OCC when setting the
liquidity requirements.



OCC Appeals Process

The board and management may express disagreement with examination findings and various
supervisory actions during the supervision of a problem bank. In those cases, examiners should
not hesitate to discuss the bank’ s options under the OCC’ s appeal process.

OCC Banking Bulletin 96-18, “National Bank Appeals Process,” and PPM 1000-9,
“Administering Appeals from National Banks,” contain the OCC'’ s appeals policy. That material
states that a national bank may seek review of appealable matters by filing an appeal with either
the Ombudsman or the bank’ s immediate supervisory office. If abank files the appeal with its
immediate supervisory office and is dissatisfied with the appeal decision, it may further appeal
the matter to the Ombudsman. In the absence of any extenuating circumstances, the
Ombudsman will issue awritten response to the appeal within 45 calendar days of receipt. Early
contact with the Ombudsman’ s office by banks and OCC supervisory personnel is actively
encouraged and often leads to the resolution of disputes without the need to file aformal appeal.

The Ombudsman has authority, with the prior consent of the Comptroller, to supersede any
appealable agency decision or action in the resolution of an appealable matter. Appealable
matters include “ any agency decisions or action, including a material supervisory
determination.” Examples of material supervisory determinations include those relating to:
examination ratings; adequacy of loan loss reserve provisions; and, classifications of loans
significant to an institution.

A national bank may not appeal to the Ombudsman or itsimmediate OCC supervisory office: (1)
appointments of receivers and conservators; (2) preliminary examination conclusions; (3)
enforcement-related actions or decisions, including decisions to take prompt corrective action;
(4) formal and informal rulemakings; and, (5) requests for agency records or information under
the Freedom of Information Act.

Appeasinvolving problem banks can arise at almost any stage of the supervisory process.
Unless such appeals are barred by one or more of the exceptions previously described, or are
resolved satisfactorily through the supervisory office appeal, they will be received and acted
upon by the Ombudsman. The Ombudsman’ s office is aware of the sensitivity and importance
of appeals that arise in the problem bank context. Such appeals often involve issues that go to
the heart of abank’s CAMELS ratings, which may directly drive various supervisory actions and
the ultimate resolution of the bank’s problems. A great dedl is often at stake in such situations,
both for the bank and for the supervisory office. The severity and scope of enforcement and
other supervisory actions frequently turn on the component and composite ratings assigned by
examiners. Moreover, emotions can run high, and the parties involved can become strongly
invested in their positions. Channels of communication with the supervisory office must remain
open and operating during appeals involving problem banks.

Because of those considerations, it is the policy of the Ombudsman’s office to accord problem

bank appeals priority treatment and to take extra care to ensure that the appellate processis not
only fair, but as expeditious as possible.
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OCC' s appellate process is an avenue afforded bankers to challenge pertinent supervisory
conclusions. It isnot aforum to circumvent necessary supervisory or enforcement actions, nor is
it avehicle to protract the implementation of necessary remedia efforts. During the pendency of
aproblem bank appeal, the Ombudsman will not hesitate, when appropriate, to exercise the
authority to implement any disputed agency decision or action.
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Appendix A
Guidance for Supervising Banks Experiencing Rapid Growth

Excessive growth has been recognized historically as an effective early indicator of potential
future problems in banks. Problems associated with excessive growth can manifest themselves
throughout the bank. They include credit, liquidity, and internal control deficiencies. Significant
growth and expansion into new products or activities by banks must be accompanied by a
corresponding increase in the level and sophistication of bank risk management systems.

Deter mination of Excessive Growth

Aswith most difficult decisionsin bank supervision, the determination as to whether growth
within an individual institution is excessive is ultimately a matter of examiner judgment. The
examiner must assess whether the volume, nature, and type of growth can be managed
effectively by the bank in view of itsinternal control structures, employee skill sets, new product
offerings, asset quality, off-balance-sheet activities, liquidity status, and other relevant
considerations. Examiners must consider both the quantity of risk and the quality of risk
management in all relevant areas.

Numerous tools are available to assist examiners in determining the quantity of risk. Both Project
Canary reports and ADC quarterly reports specifically identify banks with excessive growth
characteristics relative to peer groups. Among the factors considered in these reports are:

* Annualized asset and loan growth, in both the aggregate and within loan segments.
* Annualized changesin relevant ratios, including ROA, ROE, NIM.

» Annualized changesin OREO and ALLL.

* Annualized changesin risk-based capital and leverage capital ratios.

» Quarterly and annualized changes in off-balance-sheet items.

Growth rates and financial ratios, however, do not indicate the quality of risk management.
While examiners should include this empirical datain determining whether growth is an issue
within a bank, other more subjective factors must be considered:

» The adequacy of the control environment of the company, particularly within the area
experiencing growth.

» The effect of growth on underwriting standards. Asset growth enabled by areduction of loan
underwriting standards, revisions to customer/product risk tolerances, or changes to lending
areas or sources of loans, should be a particular concern for examiners.

» The skill sets of employees. The bank must have sufficient depth of management talent to
oversee a growth or expansion of business. Particularly for new product offerings or lines of
business, the bank must make certain that growth is not beyond the competencies of existing
staff and management.
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* An assessment of how management will fund growth. Funds management and liquidity
issues must be considered by management and examiners. Particular focus should be placed
on those banks that use new funding sources, such as asset securitization, to finance growth
activities.

» The continued adequacy of the level of, and methodology for, the allowance for loan and
lease |osses.

» The continued capital adequacy of the bank.

 |In addition to the risks directly associated with new or expanded activities, excessive growth
also may serve to divert management’ s time and attention away from controlling existing
activities. Examiners must continue to focus on overall risk management and control
assessments for banks experiencing significant growth.

Supervisory Response to Rapid Growth

Banks experiencing rapid growth must receive additional supervisory scrutiny commensurate
with the nature of the growth and judgment of the supervisory office.

Increased Off-Site Supervisory Focus

At aminimum, all banks experiencing rapid growth should receive additional off-site
monitoring. The growth should be assessed relative to the bank’ s projected growth rates and any
previous representations to examiners by bank management. Examiners must opine on the
adequacy of risk management controls and management expertise in the off-site analysis. If
examiners cannot make this assessment adequately off-site, atargeted on-site examination
should be scheduled, preferably within 90 days of the off-site analysis.

Increased On-Site Supervisory Focus

Rapid growth likely also will warrant an increase in the scope and/or frequency of the OCC'’s on-
site examination program. Examiners should expand the scope of the on-site examination to
include amore focused review of the area experiencing growth and an expanded assessment of
the internal control environment of the institution. Examiners should refer to the relevant
booklets of the Comptroller’s Handbook and other OCC verification procedures for additional
guidance and procedures.

Corrective Actionsto Address Excessive Growth
Formal or informal enforcement action is normally appropriate if excessive growth has not been
accompanied by an appropriate control environment and management oversight. Examiners are

encouraged to review the “ Corrective Action Overview” section of this document for additional
information on the use of OCC enforcement authority.
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The presence of excessive growth adds additional weight to the decision to take corrective action
against abank. The following discussions are designed to emphasi ze the unique issues the
supervisory office must consider when taking enforcement actions against banks experiencing
excessive growth. These are in addition to the factors discussed in the “ Corrective Action
Overview” section of this document.

Safety and Soundness Standards

The OCC has the authority under 12 USC 1831p-1 and 12 CFR 30 to issue a safety and
soundness order against a bank that fails to meet established safety and soundness standards.
Asset growth is among the operational and managerial standards established under Part 30.
Pursuant to statute and Part 30, a bank that fails to comply with any of the established standards
must file a plan with the OCC to correct the deficiency. If the bank fails to submit an acceptable
plan or fails to satisfactorily implement an approved plan, the OCC must, by order, require the
bank to correct the deficiency. The use of safety and soundness orders can be an effective tool to
supervise more directly banks experiencing excessive growth, especially for banks that are not
capital impaired. Examiners should consider use of this enforcement tool for banks experiencing
significant growth not accompanied by appropriate management oversight or controls.

Part 30 has unique provisions governing excessive growth that may influence certain
enforcement actions undertaken by the OCC. By statute, the OCC may be required to take
additional supervisory actions against a bank if its assets increase by more than 7.5 percent
during any quarter within the 18-month period preceding the issuance of an OCC request for the
submission of acompliance plan under Part 30. Among the possible actions, the OCC may be
required to prohibit or restrict the increase in the bank’ s average total assets during any calendar
guarter, or increase the bank’ s ratio of tangible equity to assets. Examiners are encouraged to
contact the Law Department for additional guidance.

Prompt Corrective Action

Asset forthin 12 USC 18310 and 12 CFR 6, Prompt Corrective Action (PCA) established a
capital-based supervisory scheme that requires regulators to place increasingly stringent
restrictions on banks as regulatory capital levels decline. For a certain population of banks,
restrictions on the level of growth are mandatory. Specificaly, the OCC must restrict the growth
of assets for banks within the undercapitalized, significantly undercapitalized, and critically
undercapitalized capital categories. Examiners are encouraged to review the “Corrective Action
Overview” section of this document for additional information on PCA and to contact the Law
Department for additional guidance.

Other Forma and Informal Actions

In addition to the enforcement tools previously discussed, the OCC may use the traditional
enforcement powers against national banks to address concerns about excessive growth.
Informal actions, such as board resolutions, commitment |etters and memoranda of
understanding, can be crafted to deal specifically with growth concerns. In more egregious
situations, formal actions, such as written agreements and consent orders, can be tailored to
specifically addressindividual bank situations. Examiners are encouraged to review the
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“Corrective Action Overview” section of this document for additional information on these
enforcement options and to contact the Law Department for additional guidance.
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Appendix B
PPM 5310-3

<> POLICIES & PROCEDURES MANUAL

Comptroller of the Currency
Administrator of National Banks

Section: Bank Supervision Subject:  Policy for Taking Corrective Action

To:  Deputy Comptrollers, District Administrators, Department and Division Heads, District
Counsel and all Examining Personnel

Purpose

This PPM sets out the OCC's policy for use of its various authorities to carry out its
responsibilities to take appropriate corrective actions in response to violations of law, rules,
regulations, final agency orders and/or unsafe and unsound practices or conditions. It replaces
PPM 5310-3 (Rev.) dated November 14, 1991. This PPM is designed to outline responses
available to the OCC whenever it deems some form of corrective action necessary to address
safety and soundness or compliance issues. This corrective action may take the form of informal
or formal enforcement action under 12 U.S.C. § 1818, prompt corrective action (PCA) under 12
U.S.C. § 18310, safety and soundness orders under 12 U.S.C. § 1831p-1, or some combination
thereof.

Under the provisions of 12 U.S.C. § 1831p-1, each federal financial institution regulatory agency
isrequired to promulgate standards for safety and soundnessin a number of specified areas.
These regulations are effective as of December 1, 1993. If an institution failsto meet the
standards or failsto submit or implement a plan for compliance with the standards, the agency
must issue an order requiring the institution to correct the deficiencies.

These policies and procedures provide only internal OCC guidance. They are not intended, do
not, and may not be relied upon to create rights, substantive or procedural, enforceable at law or
in any administrative proceeding.
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General Scope and Policy
A. Scope

This PPM governs the OCC's use of formal and informal enforcement actions, PCA measures
and safety and soundness orders involving national banks and federal branches and agencies
("Banks"). It does not address civil money penalty actions against persons under 12 U.S.C. §
1818(1) (see Civil Money Penadlties Policy, PPM 5000-7, Revised, June 16, 1993); removal
actions or personal cease and desist orders under 12 U.S.C. 88 1818(e) or (b) against individuals;
actions taken to enforce the various securities laws and regulations (see OCC's Securities
Activities Enforcement Policy, PPM 5310-5 (October 6, 1988)); actions taken with respect to
federal branches and agencies under the International Banking Act (see 12 U.S.C. § 3108); or
actions under the International Lending and Supervision Act (see 12 U.S.C. § 3909).

B. General Policy

When the OCC identifies safety and soundness or compliance problemsin a national bank, the
OCC works to achieve expeditious corrective and remedia action. The OCC uses a number of
toolsto carry out its supervisory responsibilities. These tools range from informal advice and
moral suasion to formal enforcement and/or PCA and safety and soundness orders. Collectively,
these will be referred to in this PPM as "corrective actions.”

Effective bank supervision depends substantially on clear communications between the OCC and
the bank followed by the bank's accomplishment of corrective measures. An OCC Report of
Examination ("Report™) must clearly identify and communicate the OCC's assessment of a
bank's condition and describe any problems, concerns, weaknesses, or deficiencies as well asthe
primary cause of each. Once problems have been identified and communicated to the bank, the
bank's senior management and board of directors will be expected to take appropriate corrective
measures. In their communications with banks, examiners should specify, in priority order,
those measures which are deemed necessary to correct problems and they should provide the
bank with arealistic but firm timetable in which the bank must implement those measures. The
actions a bank takes or agreesto take in response to its Report will be important factorsin
determining whether the OCC also should take corrective action and the severity of such action.
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Whenever possible, OCC corrective action should deal with weaknesses at an early stage, before
they can develop into more serious problems. This may mean taking action well before
problems are reflected in a bank's component or composite ratings. Corrective action may
involve securing management and board commitments to undertake specific remedial measures
to address the OCC's concerns. Once a bank has begun proper corrective actionsto correct
problems and prevent further deterioration, the OCC will follow up to ensure the success of such
measures.

1 Informal Supervisory and Enforcement Actions

A well-crafted Report that clearly identifies problems and puts the bank and its board on notice
asto the need for corrective measuresis acritical element of effective OCC supervision. While
it is not expected that a Report will spell out every remedial measure necessary to address
identified problems, a Report can and should provide clear guidance to the bank on what is
expected.

A well-crafted and effectively communicated Report can also serve the same purpose that an
informal enforcement action serves, i.e., to set out a blueprint for addressing problems and
preventing them from becoming worse.

When it is necessary to go beyond the Report and obtain written commitments from a bank's
management and board of directorsto ensure that the problems identified in the Report will be
corrected, the OCC may use informal enforcement actions. Informal enforcement actions can
provide a bank with more explicit guidance and direction than is normally contained in a Report.
Informal actions can also serve as evidence of the bank's commitment to correct identified
problems before they affect the bank's condition.

Informal enforcement actions include: OCC-required board resolutions, commitment |etters,
memoranda of understanding, and other forms of written communication between the OCC and
the bank intended to articulate and memorialize a bank's commitment to corrective measures to
address safety and soundness and compliance concerns. Informal enforcement actions also
include actions taken to withhold or condition corporate approvals, i.e., corporate leverage. (See
Appendix A for amore complete description of informal enforcement actions.)
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2. Formal Supervisory and Enforcement Actions

The OCC has awide variety of formal actions available to it to support its supervisory
objectives. Formal actions are distinguishable from informal actionsin that they are statutorily
authorized (and in some cases mandated) and are generally more severe. They are employed
when less formal remedial measures are considered inadequate, ineffective or otherwise unlikely
to secure prompt correction of safety or soundness or compliance problems.

For purposes of this PPM, formal actions against a bank include: orders and formal written
agreements within the meaning of 12 U.S.C. § 1818(b), capital directivesunder 12 U.S.C. 8§
3907, civil money penalties under 12 U.S.C. § 1818(l), conservatorships under 12 U.S.C. § 203
(see 12 U.S.C. § 1821(c)(5)), letters invoking conservatorship or receivership under 12 U.S.C. §
71a, any condition imposed in writing in connection with the granting of any corporate
application within the meaning of 12 U.S.C. § 1818(b), mandatory and discretionary PCA
measures under 12 U.S.C. 8§ 18310 and safety and soundness orders under 12 U.S.C. § 1831p-1.
Mandatory and discretionary PCA measures include the issuance of directives, reclassification
actions, early resolution options, and all waivers, approvals, disapprovals, extensions,
restrictions, limitations, exemptions or decisions permitted or otherwise required under 12 U.S.C.
§ 18310 and OCC's PCA regulations found in 12 CFR Part 6. (See Appendix A for amore
complete description of formal enforcement actions, and Appendices B, C, D and E for a
description of mandatory and discretionary actions under PCA.) (See also Banking Circular 268,
Prompt Corrective Action, February 25, 1993).

Policy for Taking Corrective Action
A. Selection of Corrective Actions

The OCC will make individual judgments as to the type of corrective action(s) appropriate for a
given bank. The OCC will select the action or combination of actions best suited to address
identified problems and effect remedial action. The policy that follows provides guidance to
promote consistency for similar circumstances while preserving the flexibility to fashion the
most appropriate form(s) of corrective action in response to specific circumstances. Generally,
these actions will fall into one or more of the following categories:
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1. Formal and informal enforcement actions,
2. PCA measures (excluding reclassification actions),
3. Reclassification actions,
4. Ordersrequiring compliance with safety and soundness standards,
5. Early resolution.
B. Formal and Informal Enforcement Actions

The OCC will continue to rely primarily on informal or formal enforcement actions under 12
U.S.C. § 1818 or other forms of non-PCA measures to address supervisory concerns for banks
that are "well-" or "adequately" capitalized under the OCC's PCA regulations. Accordingly,
enforcement actions against these banks should normally be taken under Section 1818 or through
use of other non-PCA measures (including capital directives under 12 U.S.C. § 3907).

PCA measures should only be used if non-PCA measures are considered to be inadequate to
carry out the OCC's supervisory mission or PCA measures are uniquely suited to achieve the
desired results in a particular case.

In some circumstances, the presumption for formal action under 12 U.S.C. § 1818 is particularly
strong, even in the presence of a satisfactory composite CAMEL rating or compliance with
capital adequacy standards under Parts 3 and 6. It isthe OCC's policy that formal enforcement
actions be taken whenever:

. The bank is experiencing significant problemsin its systems, controls, interna
audit programs, operating policies, methods of operations, or management
information systems (i.e., operating in an unsafe or unsound manner), even if
these problems have not yet resulted in a change of rating or been reflected in the
bank's financial performance or condition;
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. Thereis significant insider abuse A whether or not the bank isimmediately
harmed;
. There are significant compliance problems or substantial violations of law;
. The bank or persons involved have disregarded or refused to respond to prior

supervisory efforts to correct serious problems,

. The bank has failed or refused to satisfactorily maintain its books and records and
asaresult OCC examiners are unable to determine its true condition,

. Thereis substantial noncompliance or alack of full compliance over an extended
period of time either with commitments received in response to an OCC Report or
with any enforcement action.

C. PCA Measures

PCA measures are triggered by the capital levels set out in Part 6 to Title 12 of the Code of
Federal Regulations. The OCC will consider using discretionary PCA measures whenever
consistent with PCA's purposg, i.e., to "resolve the problems of problem institutions at the least
possible long-term cost to the deposit insurance fund.” For banks that are "undercapitalized,”
"significantly undercapitalized" or "critically undercapitalized" under Part 6 of OCC regulations,
the OCC will consider using PCA measures prior to considering 1818 enforcement. In
particular, PCA measures may be appropriate in cases where the need for prompt action is
present.

When an undercapitalized, significantly undercapitalized or critically undercapitalized bank is
already subject to aformal enforcement action under « 1818, the OCC may elect to (1) keep the
§ 1818 document in place in its present form; (2) modify the document to reflect any additional
requirements deemed necessary in view of the bank's capital category; (3) replace the document
with a PCA Directive if PCA is considered a more effective supervisory measure; or (4) impose
a PCA Directive while a'so maintaining aformal enforcement action against the bank. Whatever
option the OCC chooses, additional mandatory PCA restrictions applicable to such banks will
apply automatically.
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Section 1818 enforcement actions or other non-PCA measures for undercapitalized, significantly
undercapitalized or critically undercapitalized banks will ordinarily not be pursued unless PCA is
considered inadequate to carry out the OCC's supervisory objectives or non-PCA actions are
determined to be uniquely suited to achieve the desired result.

D. Reclassification and More Severe Treatment
1. | ntroduction

The OCC may impose more severe limitations than a bank's PCA capital
classification would otherwise permit or require if:

a The OCC determines that the bank is in an unsafe or unsound
condition or engaging in an unsafe or unsound practice; or

b. The OCC determines to apply corrective measures to
undercapitalized or significantly undercapitalized banks otherwise
only available under the next lower PCA category as "necessary to
carry out the purposes of the Act.”

2. Reclassification
If the OCC determines, after notice and opportunity for hearing (See 12
CFR §19.221), that abank isin an unsafe and unsound condition or is
engaging in an unsafe or unsound practice, the OCC may:

a reclassify awell-capitalized bank as an adequately capitalized
bank;

b. require an adequately capitalized bank to comply with one or more
requirements applicable to an undercapitalized bank; or

C. require an undercapitalized bank to take one or more actions
applicable to significantly undercapitalized banks.
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3. More Severe Treatment

The OCC also may apply corrective measures to undercapitalized or significantly
undercapitalized banks otherwise only available under the next lower PCA category if the OCC
determines that such measures are "necessary to carry out the purposes of the Act." (See 12
U.S.C. 88 18310(e)(5) and (f)(5)). For example, the OCC could apply more severe provisionsto
undercapitalized banks normally applicable only to significantly undercapitalized banksiif it
determined that these provisions would better serve the purposes of PCA. Thistype of actionis
discretionary and does not require a hearing.

The OCC will useitsreclassification authority and its authority to apply more severe treatment

only when:
a reclassification or more severe treatment is clearly permitted by
law; and
b. reclassification or more severe treatment is expected to correct an

unsafe or unsound practice or condition consistent with the
purposes of PCA; or

C. enforcement remedies under 12 U.S.C. § 1818 are considered
inadequate to deal successfully with the bank’s problemsin a
timely manner; or

d. reclassification or more severe treatment is considered necessary to
permit the OCC to exercise one or more forms of corrective action
otherwise unavailable to the OCC under 12 U.S.C. § 1818.

The OCC will review carefully al recommendations for reclassification or more severe treatment
to ensure that their useis consistent with the policy set forth above.
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E. Orders Requiring Compliance with Safety and Soundness Standar ds

Under 12 U.S.C. § 1831p-1, abank that failsto comply with any established safety and
soundness standard must file a plan to correct the deficiency with the OCC and the OCC must
approve the plan. (Final regulations will become effective in December 1993 setting forth
applicable safety and soundness standards under this provision of law.) If the bank does not file
aplan or fails to satisfactorily implement it, the OCC must issue an order requiring the bank to
correct the deficiency. The OCC may also order the bank to take any additional action that the
OCC determines will better carry out the purposes of 12 U.S.C. § 1831p-1. The OCC must also
take additional action against a bank that has not corrected a deficiency if the bank has
experienced either extraordinary growth or a change in control.

Twelve U.S.C. § 1831p-1 isdesigned to ensure that the OCC requires banks to address
weaknesses in their operations other than lack of adequate capital. The OCC would bein
compliance with this requirement if it already had imposed an enforcement action addressing the
deficiency when the bank failed to meet a12 U.S.C. § 1831p-1 safety and soundness standard.

Accordingly, corrective actions under 12 U.S.C. § 1831p-1 should be used to address a bank's
failure to meet a safety and soundness standard only if that deficiency is not already the subject
of an enforcement action and the bank is otherwise "well-" or "adequately" capitalized.

F. Early Resolution

The OCC also has the authority to place a bank into receivership, conservatorship, or to require
its sale or merger while the bank still has equity capital of more than 2 percent if such action
would help resolve a problem at the least long-term cost to the Bank Insurance Fund. Early
resolution can reduce or limit losses that might otherwise result if the bank is allowed to remain
open until its capital has dropped below 2 percent or has been exhausted. Early resolution can be
considered, for example, when a bank is: losing capital, has no realistic prospects for
recapitalization, or is engaging in practices likely to increase losses in the future. Once the
bank's capital has dropped below 2 percent, the provisions of 12 U.S.C. § 18310(h) operate to
expose the bank to all restrictions and limitations applicable to critically undercapitalized banks,
including the provisions of § 18210(h)(3) requiring that the bank be placed into receivership or
conservatorship.
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Supervisory offices should develop an early resolution contingency plan involving a merger,
sale, conservatorship or receivership when abank becomes undercapitalized. They should
consider the point beyond which additional enforcement or PCA is not likely to prevent failure
or reduce the costs associated with it. Once a decision is made to adopt an early resolution
approach, OCC resources should be focused on the best available alternative at the least cost to
the Bank Insurance Fund. All OCC officesinvolved in early resolution planning (e.g., those
offices exercising bank supervision or corporate licensing functions) should be apprised of the
possible need to take steps to support early resolution.

G. Determining Severity of Corrective Actions
1. I ntroduction

The selection of specific corrective measures should be tailored to the institution and designed to
correct identified deficiencies, improve its overall condition and generally return the bank to a
safe and sound condition as soon as possible. The severity of the corrective measures utilized
should be based primarily on two factors: the bank's condition and the OCC's assessment as to
the degree of cooperation, responsiveness and overall capability displayed by the bank's
management and board.

2. 1-Rated and 2-Rated Banks

For bank's with a composite rating of 1 or 2, examiners and the supervisory office should obtain
affirmative commitments for corrective action from the bank's senior management, the board of
directors, and where appropriate, ownership. Thisincludes commitments to address problems
identified in an OCC Report relating to the bank’s systems, controls, internal audit programs,
operating policies and methods of operations, and/or management information systems. Such
commitments need not take the form of an enforcement action if the examiner and supervisory
office consider other measures (e.g., oral assurances, correspondence, or action taken or
promised) adequate to address OCC criticisms.
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Decisions to take stronger action will be the responsibility of the supervisory office. The
supervisory office will consider the seriousness of the deficiency and the commitment and ability
of the bank's management and board to correct deficiencies. When confidence in the board or
management is low, OCC corrective measures should increase in scope and severity.

3. 3-Rated Banks

When considering corrective measures on a 3-rated bank, the supervisory office will analyze the
overall condition of and outlook for the bank, its record of compliance with previous criticisms
or supervisory actions and the OCC's degree of confidence in the ability of the bank's
management and board to correct all identified deficiencies and return the bank to a safe and
sound condition.

Since the OCC's assessment of the ability of the bank's management, board, or ownership to
correct the problemsis key, a 3-rated bank with strong management could be considered for
informal action or no action if other circumstances suggest that the remedial measures necessary
to restore the bank to a safe and sound condition are present. If an enforcement action is used on
this type of 3-rated bank, the corrective measures would likely be less severe.

A 3-rated bank with weak management should be considered for aformal enforcement action or
PCA (if appropriate). The corrective measures should be appropriately severe and should
address explicitly how the measures are to be carried out.

4. 4-Rated and 5-Rated Banks

A strong presumption exists to take formal corrective measures whenever abank receives a
compositerating of 4 or 5. Asin 3-rated banks, the capability, cooperation, integrity and
commitment of the bank's management, its board of directors or ownership to correct the
problems are key. Because a4- or 5-rated bank ismore likely to fail, however, aformal OCC
corrective action is presumed necessary.
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For 4-rated banks currently subject only to informal enforcement actions, the supervisory office
must consider imposing aformal enforcement action when the bank's rating is reaffirmed or
downgraded to a5 rating. Similarly, the supervisory office must also consider imposing formal
enforcement actions against a 5-rated bank when the office has reaffirmed the rating. A
recommendation to maintain an informal action in lieu of aformal action must be supported by
the appropriate Supervision Review Committee (SRC) in accordance with the procedures set out
below.

Also, the supervisory office will presume that any enforcement action taken against a4- or 5-
rated bank can only be maintained or strengthened until such time as that bank's rating is no
longer a4 or 5. The SRC must address and make recommendations regarding decisions to
modify, terminate or reduce the severity of existing enforcement actions, as well as the content
of any new enforcement action on al 4- and 5-rated banks.

Proceduresfor All Corrective Actions
A. Procedures

Each office or person responsible for corrective actions will establish procedures to apply
corrective actions promptly, fairly and consistently. A copy of each office's written procedures
must be forwarded to the senior deputy comptroller for Bank Supervision Operations.

The senior deputy comptroller for Bank Supervision Operations will appoint a Washington
Supervision Review Committee (WSRC) and each district deputy comptroller will appoint a
District Supervision Review Committee (DSRC). Each SRC will consider supervisory remedies,
PCA measures, enforcement actions, and safety and soundness orders in conjunction with the
OCC's supervisory strategy for the bank and OCC policy and recommend appropriate action to
the senior deputy comptroller for Bank Supervision Operations or the district deputy comptroller,
as appropriate.

The DSRC or WSRC, as appropriate, will make recommendations for decisions on all formal
enforcement actions, any action against a 4- or 5-rated bank, any exceptions to policy and any
actions involving use of OCC's PCA authority or safety and soundness orders.

Date: November 19, 1993 103



PPM 5310-3

<> POLICIES & PROCEDURES MANUAL

Comptroller of the Currency
Administrator of National Banks

Section: Bank Supervision Subject:  Policy for Taking Corrective Action

Once ayear, the WSRC and each DSRC, respectively, will review their operational procedures
and membership. They will submit proposed changes to the senior deputy comptroller for Bank
Supervision Operations or district deputy comptroller, as appropriate.

B. Support for Decisions

The examiner and supervisory office must document in writing decisions on whether or not to
proceed with an enforcement action or PCA directive and the nature and severity of the action.
Those responsible will also ensure that decisions are recorded in the OCC's Supervisory
Monitoring System (SMS).

C. Timeliness of Corrective Actions
The OCC will process and take corrective actions as soon as practical once an examiner or
supervisory office has identified and documented a need for such action. When circumstances
warrant, the supervisory office may take appropriate action during an examination. Actions
should be taken within the following maximum time periods whenever possible.

Within 15 calendar days following:

1. afinal decision to change or retain a 3-, 4-, or 5-rated bank's composite
rating,
2. adecision to downgrade any bank'sratingto a3, 4 or 5,

3. adetermination that a bank is significantly or critically undercapitalized,

4, a determination that an undercapitalized bank has failed to submit an
acceptable capital plan or has failed in some material respect to implement
it, or

5. adetermination that a bank has violated a safety and soundness standard.
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The supervisory office must decide whether to proceed with an appropriate corrective action or
to change (upgrade or downgrade) an existing corrective action.

For delegated actions, the DSRC must decide on the form and content of any such action within
30 calendar days following the decision to proceed with or change the action.

For nondel egated actions, the WSRC must act on the recommendation of the DSRC, Specia
Supervision (SPSU) or Multinational Banking (MNB) as to the form and content of the proposed
action or change within 30 calendar days after receiving a recommendation from the DSRC,
SPSU or MNB.

Within 15 days following the SRC decision, the supervisory office must provide documents
relating to the proposed action to the bank's board of directors or its duly authorized
representative. The supervisory office must arrange a date for a board meeting for execution of
the document, preferably within 30 days of the board's receipt of the documents. The
supervisory office will document any exceptions to the time frames for action set out in this

policy.
D. Content of Corrective Action Documents

Corrective action documents should address substantive supervisory problems. Such actions
need not address every supervisory issue identified. Each action, however, should clearly list
any prohibited or restricted activities and, where appropriate, prioritize remedial measures to be
taken, and the time in which the bank, its board of directors or management must act. Corrective
action documents should also explicitly state what action is expected of those parties subject to
the document.

Wherever feasible the relevant document should address the problems and causes of the
problems identified in the Report. Examiners and the supervisory office should clearly
distinguish serious problems warranting immediate attention and lesser problems that the bank
can defer until the priority problems are resolved.

While the language in corrective action documents may be similar from one bank to another, the
supervisory office should tailor specific remedial action for each individual bank.
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E. OCC Responsibilities Following Taking of Corrective Actions

The memorandum supporting a decision whether or not to proceed with or revise a corrective
action document must include a clear statement describing future OCC action. If adecisionis
made to proceed with a corrective action, the memorandum must describe the time framesin
which the OCC will monitor compliance with the action. The OCC follow-up will be
determined by the time frames in the document. At a minimum, the statement must address the
timing and scope of the next examination.

The examiner should also provide a description of and timing for further OCC action after the
OCC has reviewed bank compliance with the document. The description should address the
scope and timing of any proposed follow-up, including examinations or visits to the bank, as
well as any proposed meetings with management and the board and any additional actions
recommended.

In cases of substantial noncompliance with a corrective action document, the examiner or
supervisory office will consider recommending civil money penalties (if appropriate) or
imposing additional restrictions on the bank, its management or the board of directors.

F. Termination or Modification of Corrective Actions

The supervisory office may terminate or modify a corrective action document whenever it
believes that such action is consistent with the OCC's supervisory objectives for the bank. The
supervisory office must document the improved or improving condition of the bank together
with the bank's substantial compliance with the action to support a decision to terminate or
modify a corrective action document. The supervisory office must also ensure that this decision
is entered into entries into the OCC's Supervisory Monitoring System (SMYS).
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Public Disclosur e of Corrective Actions
A. Disclosure Required by Law

The OCC isrequired by 12 U.S.C. § 1818(u) to disclose publicly certain types of agency
actions. The OCC must disclose publicly al final orders entered into pursuant to 12 U.S.C. §
1818(b), civil money penalties (including those for late or inaccurate call reports), removal
orders, capital directives, and any modification and/or termination of such actions. The OCC
must also disclose publicly all formal agreements under 12 U.S.C. § 1818(b), and any conditions
imposed in writing in connection with an application which are enforceable under section
1818(b). The OCC must also disclose any final PCA directives, reclassifications under 12
U.S.C. § 18310(g) or safety and soundness orders issued pursuant to 12 U.S.C. § 1831p-1(e).

The OCC is not required to disclose publicly temporary cease and desist orders, conservatorships
or receiverships. Thereisaso no requirement for the OCC to disclose informal actions, i.e.,
memoranda of understanding, commitment letters, or board resolutions.

Under certain limited circumstances, the OCC may delay mandatory public disclosure for a
reasonabl e period of time.

Once amonth, the OCC's Communications Division will publish alist of formal enforcement
actions and final PCA directives that includes the name of the person or bank involved, the type
of action, the date of the action, and whether the board of directors consented to the action. The
Communications Division will maintain afile of al final formal enforcement actions and will
provide copies of these documents upon request.

B. Discretionary OCC Disclosure

The OCC will consider public disclosures beyond those required by law on a case-by-case basis
(e.g., matters that the OCC believes would be in the public interest to disclose).

The OCC will publicly disclose enforcement actions taken to remedy violations of the federal
securities laws and/or related OCC regulations in accordance with provisions of PPM 5310-5,
which sets out the Securities Activities Enforcement Policy.
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PPM 5310-3

<> POLICIES & PROCEDURES MANUAL

Comptroller of the Currency
Administrator of National Banks

Section: Bank Supervision Subject:  Policy for Taking Corrective Action

C. Requirementsfor Disclosures by National Banks

Disclosures described in paragraphs A. and B. above refer only to OCC's required or
discretionary disclosures. Nothing in either paragraph isintended to relieve any national bank,
or, where applicable, its holding company, of itsindependent obligations to make required
disclosures under the various securities laws and related regulations.

Responsibilities

The senior deputy comptroller for Bank Supervision Operations has the primary responsibility to
use the OCC's enforcement authority under 12 U.S.C. § 1818, PCA authority under 12 U.S.C. §
18310 and safety and soundness authority under 12 U.S.C. § 1831p-1 as necessary to accomplish
the OCC's supervisory objectives and may delegate this authority to initiate, negotiate, execute,
modify and terminate enforcement actions covered by this PPM. Any authority delegated by the
senior deputy comptroller for Bank Supervision Operations may not be sub-delegated without
the senior deputy's express written approval.

Stephen R. Steinbrink
Senior Deputy Comptroller for
Bank Supervision Operations
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Appendix C

Prior Approval of Dividends

If prior approval of adividend isrequired under either 12 USC 60 or from an administrative
action, the OCC considers the same factors. The OCC generally would deny arequest by a bank
to pay adividend to protect the market perception of its stock. Examiners must review such
situations carefully to determineif failure to pay the dividend could seriously impair the bank's
prospects for recovery.

The OCC isflexible in granting prior approval for payment of dividends subject to 12 USC 60(b)
constraints. OCC supervisory offices may grant prior approval to national banks' requeststo pay
dividends in advance of the period(s) in which the dividend(s) would be declared. This advance
approval may cover severa anticipated dividend payments, provided that the bank projects
sufficient current net income during those periods to support the amount of the dividends
declared.

This policy applies only to the timing of the OCC's approval of dividends subject to the prior
approval requirements of 12 USC 60(b). It does not exempt national banks from complying with
thislaw. Advance approvalswill not apply to any proposed dividend payments that are in excess
of the current period net income for national banks that are otherwise subject to the constraints of
12 USC 60(b). Further, this policy does not apply to those national banks that fail to meet other
statutory dividend requirements, such as those contained in 12 USC 56 and in 12 USC 18310.

Prior to initiating such arequest, a national bank should ensure that it has prepared and analyzed
sufficient information. Both the national bank and the OCC supervisory office should consider:

* The reasonableness of the bank’s request, including its historical dividend payout ratio and
projected dividend payments.

* Thebank's historical trends and current projections for capital growth through earnings
retention.

* Theoveral condition of the institution, with particular emphasis on current and projected
capital adequacy.

* Thereason(s) for which the bank became subject to the restrictions of 12 USC 60(b).

* Any other information that the supervisory office deems pertinent to reviewing the bank's
request.

The supervisory office may take one of the following actions based upon its review of the bank's
request:

» Approve it without further restrictions.
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» Approve it subject to certain conditions.
* Deny therequest.

In applicable cases, the national bank is responsible for requesting advance approval and
submitting documentation supporting it. The appropriate OCC supervisory office will not grant
an advance approval for dividend payments independent of a national bank's request or without
sufficient review of the facts.

The examiner or appropriate OCC official should consider approving dividend requests using the
following criteria

» Compliance with applicable laws and regul ations — Check for compliance with 12 USC 56
and 60. The request must be denied, if the dividend would violate 12 USC 56.

» Preferred stock dividends are subject to the restrictions of 12 USC 60, but they are not
subject to 12 USC 56. If a proposed common or preferred dividend would exceed the
restrictions outlined in 12 USC 60, the examiner analyzing a dividend request should give
particular attention to the issues of capital adequacy and quality of earnings.

»  Compliance with the minimum capital requirements — Review the effect from the proposed
common or preferred dividend on the bank's capital requirements established by 12 CFR 3.
If the bank's capital base is already below the minimum required, or if the dividend would
cause the bank to drop below the minimum, the OCC should deny the dividend request as an
unsafe and unsound banking practice. The examiner's analysis of adividend request must go
beyond merely determining technical compliance with minimum capital requirements. The
examiner should also assess the result of the proposed dividend on the bank's projected future
capital adequacy.

* Banks subject to administrative actions — If abank is operating under an administrative
action that requires it to maintain alevel of capital higher than the regulatory minimums, the
OCC should deny any dividend that would cause the bank's capital to decline below that
level. If the OCC approves such a dividend, the examiner must detail fully the extenuating
circumstancesin SMS.

» Purpose of the dividend — One must examine the reasons the bank has decided to pay the
dividend. The bank should support dividends with itsincome. If the dividend is necessary
for debt service, the examiner should consider whether the bank planned to pay adividend
for that purpose. If not, the need for dividends may signal potential weaknesses in the
owner's financial condition. The shareholders also may need the dividend to fund other
operations, such asin aholding company. The OCC generaly will deny excessive or
unwarranted dividend requests to meet stockholders' debt service requirements. However,
some banks with more than adequate capital may request an excess dividend to reduce debt.
If after reviewing the bank's request and other documentation the supervisory office
determines there is no supervisory concern, the OCC will generally approve the request.

110



» Consistency with projections, capital plan, and strategic plan — The proposed dividend
should be consistent with the bank's projections, capital plan, and strategic plan. If the
dividend is consistent with the bank's stated plans, the examiner must consider whether those
plans and projections are still appropriate given the bank's present circumstances. If they are
not, the examiner should ask the bank to make appropriate adjustments and should
incorporate the updated information into the analysis of the dividend request.

* Earnings — In assessing a request from an institution for approval of an exception to 12 USC
60, the examiner should consider both the bank'’s earnings trends and the quality of its
earnings. If the bank has proposed a dividend even though it recorded a net loss, the
examiner must evaluate whether that performance represents a short-term impairment of the
bank's earnings or signals a sustained downward trend.

Processing Requests

The supervisory office should attempt to respond to al dividend requests within 30 days of
receipt of the request. If additional information is needed to make the decision, the supervisory
office should advise the bank in writing within 15 days of receiving the request. If aresponseis
not possible within 30 days, the supervisory office should inform the bank in writing of the
reason.

The examiner analyzing a dividend request should enter into SM'S a narrative record of the
analysis as an "Other Significant Event" (OSE), using thetitle "Dividend Request.” The record
should address each of the points previously discussed and include all other relevant information.
If the OCC takes any action that contradicts that guidance, the examiner should document
thoroughly the extenuating circumstances and the justification. When the narrative record is
maintained in the bank file, the examiner must enter a summary of the decision into SMS.

A bank occasionally may request the OCC's approval of a dividend without being required to do

s0. Inthose cases, the supervisory office should determine whether it wishes to provide a formal
response.
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Appendix D

Guarantee of CRP by Controlling Company

The OCC will not approve any CRP unless each company controlling the bank submits awritten
guarantee of the plan. The guarantee isintended for the holding company to provide afinancial
commitment and appropriate assurances of performance to the OCC that the company's
subsidiary bank will comply with the bank's CRP.

The company's aggregate liability under the guarantee is limited to the lesser of:

1. Five percent of the bank's total assets at the time the bank was notified or deemed to have
notice that it was undercapitalized, or

2. the amount necessary to restore the capital of the bank to the levels required for the institution
to be adequately capitalized, as those levels were defined at the time the bank initially failed to
comply with its CRP.

Duration of Guarantee

The guarantee and limit of liability for performance of a capital restoration plan expires after the
OCC notifies the national bank in writing that it has remained adequately capitalized for four
consecutive calendar quarters (See 12 CFR 6.5(1)(1)(ii)). Thiswill permit the OCC and the bank
to verify that the guarantee has expired.

Additional Guarantees

The OCC'sregulation at 12 CFR 6.5(1)(1)(ii) provides that the expiration of a guarantee given by
acompany or fulfillment of a guarantee given by a company in connection with one CRP does
not relieve the company from the obligation to guarantee another CRP that may be required at a
future date for the same bank if it again becomes undercapitalized. Fulfillment of one guarantee
up to the statutory limit would not reduce the amount of any guarantee of a future CRP for the
same bank.

In addition, anew or revised guarantee isrequired if the bank is required to submit a new or
revised CRP pursuant to 12 CFR 6.5(a)(2). Section 6.5(a)(2) provides that a bank that has
submitted and is operating under an approved CRP must submit an additional CRP when it falls
into alower capital category if the OCC notifies the bank that it must submit a new or revised
CRP.

Collection of Guarantee
Each company controlling a given bank is jointly and severaly liable for the guarantee. The

OCC may direct the bank to seek payment of the full amount of the guarantee from any and all
the companies issuing the guarantee.

112



Failureto Perform Guarantee

Failure by the company to perform fully its guarantee will constitute a materia failure to
implement the bank'’s capital restoration plan and will subject the bank to the provisions of 12
USC 18310(f)(1)(B)(ii) applicable to banks that have failed to implement a capital restoration
plan. In addition, the bank may be subject to enforcement actions pursuant to 12 USC 1818,
including civil money penalties, for failure to comply with an OCC regulation.

The OCC supervisory office may consult with the Federal Reserve analyst at the appropriate
Federal Reserve bank to discuss provisions of the guarantee. The OCC supervisory office will
determine on a case-by-case basis the adequacy of such guarantees and assurances of
performance.

Pledge of Holding Company Assets May Be Required

Section 18310(e)(2)(C)(ii)(I1) states that the holding company must provide "appropriate
assurances of performance” to satisfy the guarantee requirement. These assurances will vary on
a case-by-case basis depending on the bank's condition and willingness to implement changes,
the strength of the holding company, and other relevant factors. In the case of a cooperative,
strong holding company controlling an undercapitalized bank, the OCC generally will accept a
bank's CRP if it includes awritten guarantee from the company with a copy of its audited
financial statements.

In other cases, the OCC may require a pledge of certain nonbanking assets. For example, the
OCC may require afinancially weak holding company that controls an undercapitalized bank to
pledge assets to secureits guarantee. Similarly, a holding company that controls a significantly
or critically undercapitalized bank generally will be expected to include a contractual pledge of
assets regardless of financia strength. A security agreement and a UCC-1 financing statement
may also be expected, when collateral is pledged, to secure the holding company's guarantee
before the OCC accepts the bank's CRP.

In addition, if the pledged assets are not of atype that a national bank can legally hold, the
pledge agreement should provide that the assets will be liquidated within six months of being
contributed to the bank.

The need for a pledge also depends on the organizational structure of the holding company. Ina
multi-tiered holding company, each company isjointly and severaly liable for implementing the
bank's capital restoration plans. For the OCC to accept a bank's CRP, each company must
guarantee the CRP and provide adequate assurances of performance. Intermediate shell holding
companies may, however, rely on the financial resources of the parent company or of athird
party as adequate assurance of performance on the guarantee.

For a shell holding company or a company that has limited resources the OCC will require a
guarantee to consider the bank's CRP. Given the company's lack of resources, however, a pledge
of assets generally will not be required. Instead, the OCC will evaluate the CRP on the same
basis that it evaluates plans submitted by banks owned by individuals. If the OCC would
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approve a CRP submitted by a bank owned by an individual, it will approve asimilar CRP
submitted by a bank owned by a shell holding company.

Request for Legal Opinion

The OCC may also request that the bank and the company obtain alegal opinion from the bank
holding company's counsel that the guarantee and any pledge of assets securing such guarantee,

if applicable, constitutes alegally binding commitment against the holding company that is given
in the ordinary course of business for adequate consideration.

I nteragency Coor dination

In evaluating a holding company guarantee, the OCC may consult with the appropriate Federal
Reserve Bank on the condition of the holding company and its ability to fulfill its guarantee. The
OCC may aso consult with the FDIC on the terms of the guarantee to ensure that the FDIC's
interest as receiver would be protected if the bank islater placed in receivership.

Approval on Case-by-Case Basis

The appropriate OCC supervisory office will determine on a case-by-case basis the adequacy of
any guarantee and assurances of performance by a controlling company.
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Appendix E

Sample Capital Restoration Plan Guarantee

The sample guarantee:

References the parties to the guarantee (the bank and the guarantor holding
company(s)).

» Incorporates by reference the capital restoration plan submitted for approval by the
bank.

* Provides that the holding company unconditionally guarantees and provides a
financial commitment that the bank will comply with its CRP.

* Provides that the holding company will (1) take any action directly required under the
CRP; (2) take any corporate actions necessary to enable the bank to take actions
required of the bank under the CRP; (3) not take any action that would impede the
bank's ability to implement its CRP; (4) ensure that the bank is staffed by competent
management; and (5) restrict transactions between the holding company and the bank.

» Statesthe limit of liability and the promise to pay the amount described.

» Incorporates by reference a certified resolution of the board of directors of the
holding company regarding the guarantee.

» Describes the consideration provided and certain rights of the parties.

» Providesfor the pledge of holding company assets, or other appropriate collateral, to
secure the guarantee, when deemed appropriate.

* Includes certain other provisions, such as a statement on governing law.

The guarantee is patterned after a standard commercial guarantee. It requires the controlling
company to perform on its guarantee when the bank notifies the company that the bank hasfailed
to comply with its CRP. If the bank declines or delays in enforcing the guarantee, the OCC may
take action directing the bank to enforce the guarantee or take any other action under PCA or 12
U.S.C. 1818 as may be appropriate. In the event the bank is placed in receivership, the FDIC as
receiver would be entitled to the proceeds of any contribution by the company.

Capital Restoration Plan Guaranty Agreement
This Agreement is made this day of , 19, by and between [First

National Bank, Any Town, State], a national banking association chartered and examined by the
Office of the Comptroller of the Currency ("Comptroller") pursuant to the National Bank Act of
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1864, as amended, 12 U.S.C. § 1 et seq., (the "Bank") and [First Bankholding Corporation, Inc.],
a"controlling company” that controls the Bank for purposes of 12 U.S.C. § 18310 and
12 CFR Part 6, (the "Guarantor").

WHEREAS, the Bank is[undercapitalized, significantly undercapitalized, critically
undercapitalized] pursuant to 12 U.S.C. § 18310 and 12 CFR Part 6. The Bank was notified, or
was deemed to have notice, in accordance with 12 CFR 6.3, that it is [undercapitalized,
significantly undercapitalized, critically undercapitalized] on [Date].

WHEREAS, the Bank has submitted a capital restoration plan ("CRP") in accordance with
12 U.S.C. § 18310(e). The CRP isattached as Exhibit A and incorporated herein by reference.

WHEREAS, the Bank desires to obtain the Guarantor's guaranty that the Bank will comply with
the CRP to obtain approval of the CRP from the Comptroller;

WHEREAS, the Guarantor desires to guarantee the Bank's performance of the CRP and to
provide assurances of performance.

WHEREAS, the Guarantor represents that it owns and controls 100% of the stock of the Bank
and expects to derive advantage from its guaranty by enhancing the financia strength of the
Guarantor and the value to its shareholders by enhancing the financial strength of its asset, the
Bank;

NOW THEREFORE, in consideration of the representations set forth above, the parties agree as
follows:

1. Guaranty. The Guarantor(s) [jointly and severally] unconditionally guarantee(s) that the
Bank will comply with the CRP until the Comptroller notifies the Bank, in writing, that the Bank
has been "adequately capitalized”, in accordance with 12 CFR 6.4, on average for four
consecutive quarters.

2. Additional Undertakings by Guarantor. The Guarantor shall use its best effortsto:

@ take any actions directly required of the holding company under the CRP,

(b) take any corporate actions necessary to enable the Bank to take actions required
of the Bank under the CRP;

(© not take any action that would impede the Bank's ability to implement its CRP;

(d) ensure that the Bank is staffed by competent management; and

(e restrict transactions between the Guarantor and the Bank as provided in 12
CFR Part 6.

3. Performance of Guaranty. Upon receipt of written notice from the Comptroller that the
Bank has failed to comply with the CRP, the Bank shall notify the Guarantor in writing of its
failure to comply with the CRP and the Guarantor shall pay to the Bank, or its successors or
assigns, the amount indicated in the Bank's notice as necessary to bring the Bank into
compliance with the CRP. The amount indicated in the Bank's notice to the Guarantor shall be
the amount indicated in the Comptroller's notice to the Bank. Notwithstanding the foregoing, the
Guarantor's total liability under this Agreement shall not exceed 5 percent of the Bank's total

116



assets at the time the Bank was notified, in accordance with 12 CFR 6.3, that the Bank was
[undercapitalized, significantly undercapitalized, or critically undercapitalized] or the amount
necessary to bring the Bank into compliance with all capital standards applicable to the Bank at
the time the Bank failed to so comply.

4. Grant of Security Interest. To secureits performance under this Agreement and to provide
adequate assurance of performance, as required under 12 U.S.C. § 18310, the Guarantor has
entered into a security agreement pledging certain specified assets of the Guarantor on behalf of
the Bank. The Security Agreement is attached hereto as Exhibit B and incorporated herein by
reference.

5. Authority of Guarantor. The Board of Directors of the Guarantor have entered into a
resolution ("Resolution") certifying that the Guarantor is authorized to enter into this Agreement.
A certified copy of the Resolution is attached hereto as Exhibit C and incorporated herein by
reference.

6. Miscellaneous.

A. Legally Binding, Enforceable Commitment. The parties agree that the Agreement
is a binding and enforceable contractual commitment.

B. Conservatorship or Receivership of the Bank. This Agreement shall survive the
appointment of a conservator or receiver for the Bank, and shall continue as a binding
contractual commitment of the Guarantor, its successors and assigns.

C. Governing Laws. This Agreement and the rights and obligations hereunder shall be
governed by and shall be construed in accordance with the Federal law of the United States, and,
in the absence of controlling Federal law, in accordance with the laws of the [state where the
Guarantor isincorporated] [State of New Y ork].

D. NoWaiver. No failure or delay on the part of the Bank in the exercise of any right or
remedy shall operate as awaiver or forbearance thereof, nor shall any partial exercise of any
right or remedy preclude other or further exercise of any other right or remedy.

E. Feesand Expenses. The Guarantor shall pay any attorneys' fees and other reasonable
expenses incurred by the Bank in exercising its rights or seeking any remedies hereunder.

F. Severability. Inthe event any one or more of the provisions contained herein should
be held invalid, illegal or unenforceable in any respect, the validity, legality and enforceability of
the remaining provisions contained herein shall not in any way be affected or impaired thereby.
The parties shall endeavor in good faith negotiations to replace the invalid, illegal or
unenforceable provisions with valid provisions the economic effect of which comes as close as
possible to that of theinvalid, illegal or unenforceable provisions.

G. No Oral Change. This Agreement may not be modified, amended, changed,
discharged or terminated orally, but may be done so only by an agreement and signed by the
party against whom the enforcement of the modification, amendment, change, discharge or
termination is sought.

H. Multiple Guarantors. The Bank may, in its discretion, enforce this Agreement
against any and all Guarantors.

|. Modification. This Agreement (and the accompanying Security Agreement, if any)
reflects the complete and full agreement entered among the parties and may not be modified,
released, renewed or extended in any manner except by awriting signed by all the parties and
unless such modification is approved by the OCC in writing.
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J. Authority to Execute. Each of the undersigned warrant that he or she is duly
authorized to execute the Agreement and to bind the parties to the Agreement. Each of the
undersigned acknowledges that this Agreement is binding without reference to whether it is
signed by any other person or persons.

K. Addressesfor Notice. Any notice hereunder shall be in writing and shall be
delivered by hand or sent by United States express mail or commercial express mail, postage
prepaid, and addressed as follows:

If to the Bank:

If to the Guarantor:

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the
day and year first above written.

By:

Bank Name and Title
By:

Guarantor Name and Title
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Appendix F

FUNDS FLOW ANALYSIS .
OF THE ABC BANK (CONSOLIDATED COMPANY)
FOR SELECTED ASSETS AND CREDIT SENSITIVE LIABILITIES

$ Thousands
Sainple format, tailor as appropriate. PARENT
NONBANK  NONBANK
BANK ASSETS BANK LIABILITIES ASSETS LIABILITIES
(1 2) 3) {4) | (5 6) N @) o (9 | (11). | (12)
Federal Total Free Money | DDA Other | Short- | Short-
Reserve Loans & Securi- Market | Netof Consumer  Fed Funds CDs > ' Foreign Sensitive | Term | Term
Quarter Balance Leases ties Assets | Float Deposils Purchased $100M  Deposits FundsDep | - Assets | Liabs
] ! !
1 £5,000 $310,000 $70,000 $7,500 | $98,000 3$389,000 $10,000 $40,350 30 $0 | $10,000 | $8,500
2 $5,000 $320,000 $68,000 $7,500 | $94,000 $384,000  $10,000  §42,000 $1,000 $1,000 | $10,000 | $8,500
3 $5,200 $325,000 $66,500 $6,800 }  $94,000 $383,000 $12,000 $43,000 $1,000 $2,200 | $10,000 | $8,500
4 $5,100 $330,000 $67,500 $5,500 | $92,400 $384,000 $14,500 $44,000 $1,000 $3,800 | $10,000 | $8,500
5 $5,000 $345,000 $68,000 $5,000 | $90,400 $383,900 $13,000 $47,400 $1,000 $4,000 |- $10,000 | $8,500
6 $4,800 $396,000 $23,200 $5,000 | $74,000 ‘377,000 $10,000 $50,500 $1,000 $5.500 | $w,000 | %8500
7 $5,100 $455,500 $19,000 $4,000 | $75,300 $370,000 $11,000 $51,000 $2,700 $7,500 | $6,000 | $4,500
8 $3,900 $473,000 $12,500 $2,000 | $80,000 $365,000 $14,000 $51,100  $5,000 $10,400 | $4,500 | $3,000
Change from ' o )
previous period {31,200 $17,500 {$6,500) {$2,000) $4,700  ($5,000) $3,000 $100 $2,300 $2,900 - (3$1,500) ($1,500)
Sources and Uses - Qua 7 f2 Quarter 8 ABC's Total Loans .and Tetal Funds ABC's Wholesaie Funding
. (Over previous eight quarters) (Over previous cight quarters)
600 - 9% previ
Sources Uses o ®
FRB BALANCE $1,200 LOANS & LEASES  $17,500 L]
FREE SECURITIES $6,500 CONSUMER DEP  $5000 o oo
mA $2,000 —— % oo % f:
DDA $4,700 $22,500 “ 100 w n
FEP $3,000 100 20
CDs $100 . 10
FOREIGN DEP $2,300 ¢
OTHER LIABS .$2,900
= Loans BConsumer Funding WForcign Deposits @ Fed Funds Purchased
$22,700 B Wholesals Funding ‘ WCD=>$100M B0th Sen Funds

NOTE: Sources and uses do not talance on this schedule since it purposely includes only balance sheet line items likely 1o affect liquidity. Longer term assets/liabilities, such as fixed assats or other labilities,
d and controlled, and i significant should be researched.

which usually have iittie impact on liquidity, are excluded in order. te locus on meaningful cash flows. The oul of balance o

This process atlows for a more timely availability and presentation of data.

.
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Appendix F - Continued

Funds Flow Analysis Sample Line Item Definitions

Most of the line item definitions can be modified by the bank to clarify individual bank reports,
but there are certain exceptions, as noted.

Bank Assets
(Note: Include ONLY bank balances, NOT nonbank subsidiaries)

(1)

)

®3)

(4)

Federal Reserve Balance

The sum of Federal Reserve due from bank balances.
Total Loans and Leases

The sum of gross loans plus Other Real Estate Owned.
Free Securities

Thisterm is strictly limited to securities meeting the following characteristics. Salable
securities held, securities available for pledging, unpledged securities in transit, and
assets securitized. These securities are not encumbered in any way, and are of sufficient
unit/transaction size and credit quality to be repurchased or sold in the market at will.
Book value rather than market value is acceptable.

An accurate number for "Free Securities” is not typically available from the general
ledger. Management's judgment isrequired to arrive at a representative figure in
accordance with the definition provided. Various methods may be used, but should be
subject to periodic testing to ensure reasonabl e accuracy.

Money Market Assets

Thisterm islimited strictly to the following instruments held externally in non-affiliated
banks. No variance in the definition of "Money Market Assets' is allowed. Additional
columns may be added, if necessary to provide an accurate portrayal of other liquid
assets.

—  Federal Funds Sold, both overnight and term (Do not include Repos)

—  Negotiable CDs Purchased

—  Foreign Deposits Placed, both overnight and term (Euro-dollar and other foreign
currency)
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Bank Liabilities

(Note: Include ONLY bank balances, NOT nonbank subsidiaries)

()

(6)

()

(8)

(9)

(10)

(11)

DDA Net of Float

Total demand deposit ledger balances, net of due from banks-deferred, due from Fed-
deferred, and "other" cash items, such asitemsin process.

Consumer Deposits

Separate consumer accounts, which exceed $100M, if significant. The line (does not
include DDA, which is reported separately) should reflect consumer deposits, such as:

— NOW accounts.

— Money market checking accounts.

— Non-transaction accounts, interest or noninterest bearing.
— CDs < $100M (net of public funds).

— Passbook savings.

— Money market savings.

— IRA and Keogh accounts.

Federal Funds Purchased — Overnight

The sum of Fed Funds Purchased as principal on an overnight basis.

Fed Funds Purchased — Term

The sum of Fed Funds Purchased as principal for aterm longer than overnight.
Foreign Deposits— Overnight

All Eurodollars and foreign currency accepted as foreign branch liabilities on an

overnight basis. Report retail deposits separate from wholesale or professional funds

providersif significant.

Foreign Deposits— Term
All Eurodollars and foreign currency accepted as foreign branch deposits for aterm
longer than overnight. Report retail deposits separate from wholesale or professiona
funds providers, if significant.

CDs>$100M

Total balance of jumbo CDs (net of investment agreements and public funds). This
category could include deposit notes, or other similar liabilities, if they are in excess of
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$100M. Include the entire deposit if it is greater than $100M, but not deposits that are
less than or equal to $100M if possible, based on MIS availability.

Note: For potential erosion estimates, it is best to assume that an entire deposit which
exceeds $100M will leave the bank rather than the amount in excess of $100M.
However, for identification of uninsured deposits for FDIC purposes, only the
amount of each deposit exceeding $100M istechnically uninsured.
(12) Other Sensitive Funds/Deposits

Total of al funding sources that may exhibit unusual credit sensitivity that are not
already defined.

(13) Treasury, Tax, and Loan

The sum of the Treasury, Tax, and Loan balances.
(14) Fed Discount Window

Total borrowings at the discount window.

Nonbank Assets (Par ent)

(15) Short-Term Internal Investments
Foreign deposits placed (from parent's perspective)
Other short-term liquid assets

Note: Typicaly, these parent company assets are placed in affiliated bank liability
accounts, such as foreign deposits taken and therefore also are reflected on the
bank's asset side — presumably in Money Market Assets. An understanding of
how these funds flow from the parent to affiliate and back is critical in an
analysis of the Funds Flow Analysis report to avoid double counting. It must be
assumed that the bank's liabilities to the parent will have priority on the bank's
liquid assets. Therefore, for analysis purposes they must be subtracted from the
Money Market Asset number for an assessment of bank level liquidity.
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(16) Short-Term External Assets
Cash, foreign deposits placed, other short-term liquid assets
Note: Ensure that these assets are not carried in the "consolidated” Funds Flow Analysis
MMA figure (4). They represent liquid assets the parent maintains outside of its
own corporation and are available to the parent over the listed total MMA figure
in the Funds Flow Analysis Report.

Nonbank Liabilities (Par ent)

(17) Commercial Paper, etc.
Total commercial paper issued by the parent company or subsidiary, master notes, and

any other short-term liability, including term debt or debt payments that are approaching
maturity.
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Appendix G

CONTINGENCY FUNDING PLAN SUMMARY

(Example format, tailor as appropriate)

POTENTIAL FUNDING EROSION

CURRENT 1 2 3 5
LARGE FUND PROVIDERS (from list) BALANCE BIC c c/p DIE
FED FUNDS
CDs

EURO TAKINGS / FOREIGN DEPOSITS

COMMERCIAL PAPER

SUB TOTAL

OTHER UNINSURED FUND PROVIDERS
FED FUNDS

CDs

EURO TAKINGS / FOREIGN DEPOSITS

COMMERCIAL PAPER

DDAs

"CONSUMER" MMDA,
SAVINGS,
ETC.

TOTAL UNINSURED FUNDS

INSURED FUNDS

TOTAL FUNDING BASE

OFF-BALANCE-SHEET FUNDING REQUIREMENTS
L/Cs

LOAN COMMITMENTS

SECURITIZATIONS (AMORTIZING)

OPTIONS

TOTAL OFF-BALANCE-SHEET ITEMS

TOTAL POTENTIAL FUNDING EROSION

SOURCES OF FUNDS TO MEET DEMANDS
(WHICH MAY OR MAY NOT BE UTILIZED, DEPENDING ON NEED)
(ASSUMING NEEDED ASAP)

IMMEDIATE 30 DAYS 60 DAYS 90 DAYS

180+ DAYS

SURPLUS MONEY MARKET ASSETS

FREE SECURITIES

ASSET SALES / SECURITIZATION

CREDIT CARDS,

AUTOs,

CMOs,

ETC.

LOAN ATTRITION

TOTAL INTERNAL SOURCES

ESTIMATED LINE CAPACITY TO BORROW IN MARKET

BROKERED FUNDS CAPACITY

DISCOUNT WINDOW COLLATERAL "BORROWING VALUE"
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Appendix H

Liquidity Information Requirements

(Note: Theformsreferred toin thislist areincluded in the OCC MISliquidity monitoring
package. They areonly samplesor ideas. Tailor reportsto fit your specific needs.

Daily Bank Information Needs

Management should contact examiners immediately, if significant activity in the market or
deterioration of any kind occurs throughout the day.

Press articles, potentially damaging media, applicable Dow reports, and other pertinent
information received over the wire — throughout the day.

Wire room activity report — daily and periodically as appropriate.
Daylight OD numbers.

Stock quote.

CD rate survey.

Funds flow analysis (see form).

Fed funds summary (see form).

Net intercompany funding positions report (see form).
Total deposit trends report (see form).

Damage assessment report (see form).

Summary balance sheets on all banks and affiliates.
Sources and uses analysis (see form).

Meet with examiners to discuss reports.

Close of business estimates (see form).
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Daily Examiner Requirements

Management should contact examiners immediately, if significant activity in the market or
deterioration of any kind occurs throughout the day.

Press articles, potentially damaging media, applicable Dow reports, and other pertinent
information received over the wire — throughout the day. +

Wire room activity report — daily and periodically, as appropriate. **
Daylight OD numbers.

Stock quote.

CD rate survey. #

Funds flow analysis (see form). +

Fed funds summary (see form). +

Net intercompany funding positions report (see form). **, +

Total deposit trends (see form). +

Damage assessment reports (see form). **, +

Summary balance sheets on all banks and affiliates. **

Meet with management to discuss reports. **

Prepare daily e-mail. +

Sources and uses analysis (see form).

Narrative of (1) sources and uses analysis and (2) any important events.

Close of business estimates.

# Monthly until conditions exist that adversely threaten the company's funding position.

** Needed only when bank is under examination or conditions exist that would affect

the company's funding position adversely.

+ To be faxed to District and Washington analysts.

126



Weekly Examiner Requirements

*  Unfunded commitment report **
» Maturities report
» Consolidated maturities summary +

*  Summary lead banks balance sheets with
significant changes explained **

* Due from/to correspondent bank summary **
* Trust balance (secured portion) **
* ALCO packet

* Fed discount window collateral
(seeform) +

 TT&L collatera
(seeform) +

» Attend bank ALCO **

* Loan salesreport (may bein
ALCO Packet)

* Parent company weekly cash flow +
e Top 20 customer analysis (consolidated)

* Jumbo CD rates comparisons +
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» Foreign funding customer listing
* Liquidity enhancement programs (see form) +

e Commercia paper maturities +

When Available

Responsihility

** Needed only when bank is under examination or conditions exist that would affect the

company's funding position adversely.

+ To be faxed to District and Washington analysts.
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Monthly Examiner Requirements

¢ Detailed month-end balance sheets
on all banks **

* Euro takings
¢ Consolidated balance sheet ** +

* Bank rating agency reports
(or as change occurs) +

* Contingency plan **

» Uninsured/uncollateralized deposits** ,+
o Total trust deposits at risk **

* ALCO packet (corporate) **

* Attend corporate ALCO **

» External funding lines report
(see form) +

When Available

Responsibility

** Needed only when bank is under examination or conditions exist that would affect the

company's funding position adversely.

+ To be faxed or overnight mailed to District and Washington analysts.
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Appendix |

Capital Call Meeting Agenda

Purpose Of Meeting:

Inform board of the findings of the examination currently underway at the bank, particularly
with respect to the bank’s capital support.

Find out status of plans or efforts to obtain additional capital.
Describe what will occur subsequent to the meeting.

Answer any questions the board may have.

Opening Discussion:

Asaresult of losses identified during the exam, the bank is critically undercapitalized. If the
exam were to conclude today, the bank would be closed and placed into receivership.

Although the exam is coming to a close, the OCC is open to any viable and realistic plan that
will restore adequate capital support. We can stop the process at any time up to the actual
moment that the bank is placed into receivership. We do not want to close a bank if we can
avoid it. Therefore, asthings develop, the bank must keep examiners well informed.

Discuss what is meant by aviable and realistic capital plan, noting the difference between
actions to effect the recapitalization and expressions of interest.

Thelossesand ALLL analysis has been reviewed by ateam of senior examinersto ensure
that the ALLL and losses have been classified properly consistent with the OCC's policies
and procedures.

Exam Review: The EIC highlights briefly the scope of the exam and any other significant items.

Capital Analysis: Analyst distributes and discusses capital analysis sheet.

Ask board if they have questions/ update us on capital plans

FDIC Preparation Process and Access Resolution:

Must begin to prepare early as shared goal isto have failure be asleast disruptive as possible.
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Discuss the following: informational package, informational bid meeting, variety of
dispositions, whole bank/TAPA bidders need more information, therefore, need for access
resolution.

Describe access resol ution process, options and general time frames.

Distribute access resolution and get it executed.

Closing Items:

Note the sensitivity of the information discussed. Rumors and speculation in the local
community could cause aliquidity crisis, therefore, the bank should plan for and monitor
changesin liquidity.

Discuss options regarding uninsured deposits.
Discuss options regarding legal lending limits. Ensure that exam findings are reflected in

Call Reports. Note that although time is short, the OCC is receptive to arealistic and viable
plan. Respond to any questions.
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CAPITAL CALL MEETING (date)
Bank Name, City, State

SUMMARY OF CRITICIZED ASSETS

OAEM SUBSTANDARD DOUBTFUL LOSS
Loans 0 0 0 0
OREO 0 0 0 0
Other Assets 0 0 0 0
Accrued Interest 0 0 0 0
TOTAL 0 0 0 0

ALLOWANCE FOR LOAN AND LEASE LOSSES(ALLL)

Based upon areview of the loan portfolio and after considering losses charged off at this examination, an adequate
ALLL balanceequals $.

CAPITAL ANALYSISUSING INFORMATION AS OF (date)

ALLOWANCE FOR LOAN AND LEASE LOSSES (ALLL)

0 BALANCE ON

0 lessEXAMINATION LOAN LOSSES

0 BALANCE AFTER LOAN LOSSES

0 plus PROVISION EXPENSE NEEDED TO RESTORE ALLL ADEQUACY

o ‘

ENDING ALLL BALANCE

TANGIBLE EQUITY CAPITAL (Asdefinedin12 CFR 6.2)

BALANCE ON

less LOSSES CHARGED TO RETAINED EARNINGS

BALANCE AFTER LOSSES

less PROVISION EXPENSE NEEDED TO RESTORE ALLL ADEQUACY
ENDING TANGIBLE EQUITY CAPITAL BALANCE

TOTAL ASSETS ON

0.00% ENDING TANGIBLE EQUITY CAPITAL RATIO

EQUITY CAPITAL NEEDED TO RESTORE MINIMUM ADEQUATE CAPITAL SUPPORT

0 TOTAL ASSETSON
X 5% MINIMUM PERCENT OF ASSETSNEEDED ASEQUITY CAPITAL

0 MINIMUM REQUIRED EQUITY CAPITAL BALANCE

0 less ENDING TANGIBLE EQUITY CAPITAL BALANCE
$1.2MILLION REQUIRED CAPITAL INJECTION TO RESTORE

MINIMUM ADEQUATE CAPITAL

THIS AMOUNT REPRESENTS THE EQUITY CAPITAL INJECTION NECESSARY TO ACHIEVE MINIMUM CAPITAL ADEQUACY
AT THISTIME. THISAMOUNT MAY NOT REPRESENT THE TOTAL INJECTION THAT WOULD BE SUFFICIENT TO ENSURE
LONG-TERM VIABILITY OF THE BANK. ADDITIONAL CAPITAL INJECTIONS MAY BE NECESSARY.
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Appendix J
Resolution Worksheet and EIC I nfor mation Questionnaire

(The SPSF analyst will complete thisfirst page.)

Resolution Worksheet for Law Department — Provided by SPSFto BASand LIT for usein
preparation of bank closing documents (including the Declaration of SPSF Director).

Bank Name:
Bank Address:
Charter No.:
SPSF Examiner:
Time and Date Documents Required:
Time and Date of Pre-Closing Meeting: N/A
Time and Date of Pre-Closing Briefing with Senior Deputy Comptroller: N/A
Time and Date of Closing:
Closing Documents to be Signed by:
Name: Leann G. Britton
Title: Senior Deputy Comptroller for Bank Supervision Operations

OCC District Office: Central

PCA Notification letters:

LETTER CRP DUE CRP APPROVED OR
SENT DISAPPROVED

UNDERCAPITALIZED

SIGNIFICANTLY
UNDERCAPITALIZED

CRITICALLY
UNDERCAPITALIZED
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EIC Questionnaire

The following is information to be acquired once you know the bank you are examining will become
critically undercapitalized pursuant to prompt corrective action ("PCA") (tangible equity ratio of
2.0 percent or less, see 12 CFR 6.4(b)(5)), or will otherwise meet the criteria for appointment of the
FDIC asreceiver (see 12 USC 191 and 12 USC 1821(c)(5)). Thisinformation, much of whichis
outside the scope of a normal examination, will be needed by the SPSF analyst to complete
preparations for appointing the FDIC receiver for the bank.

Since PCA requires the OCC take action against critically undercapitalized banks within 90 days,
please fax or E-mail the completed questionnaire to SPS- as quickly as possible. The SPS- fax
number is 202-874-5214.

In some instances, certain information may be difficult or time consuming to obtain. If so, please
contact the assigned SPSF analyst at 202-874-4450 to determine if significant resources should be
expended. In almost every caseit will be better to send in a partially completed questionnaire than
to hold it for two weeks while completing one or two missing items. The SPSF analyst generally
will need this information to prepare for holding the capital call meeting.

1. Please provide the name, address, phone number (include an after hours phone number if
applicable), fax number, and days/hours (Iobby and drive-up), as applicable, for the main
office and each of the bank's other locations (including stand alone bank ATM’ s):

2. Charter number and date of charter:

3. Doesthe bank have trust powers?
If so, arethey active?

4. Date of examination:
Date the exam commenced:

5. Inbrief paragraphs, summarize when and why the bank initially became a problem (4 or 5
rated) and deteriorated to the point of becoming critically undercapitalized. Also, in your
opinion, what are the primary causes of the bank's deterioration and likely failure? (Always
highlight any special problems, such as lending concentrations, poor underwriting standards,
fraud, or insider abuse.)
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10.

11.

Insider abuse?

Fraud?
Briefly describe any fraudulent activity found in the bank. Was there any loss to the bank?
If so, isit significant in the failure? Did the bank make any criminal referrals?

History of enforcement actions? (Types, dates, and record of compliance):

CMPsreferrals, crimina referrals, or removal actions or recommendations?

a) At prior exams. Dates? Status?
b) At this exam: (describe reasons, amount, status)

Classifications at current examination (note if preliminary):
Loans Other Assets Total

SM
SUBSTANDARD
DOUBTFUL
LOSS

Capital Call Meeting Recap (date, location, and information as of ):
Date and Location:

(information as of )
Beginning tangible equity:
Beginning total assets:

OCC directed provision expense:

OCC directed OREO charge off:

Other OCC directed charges to earnings:
Resulting tangible equity:

Resulting total assets:

Resulting tangible equity ratio:
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12.

13.

14.

Required capital injection:

Financia information:
Last Exam Most Recent
Cdl Date Month-End
(date) (date) (date)

Total Assets
Total Deposits
ALLL

Tier 1 capital
PMSRsin Tier 1
PCCRsinTier 1
Tier 2 capita
Cumulative perpetual
preferred stock

Tangible equity ratio:
YTD Net Income:

Bank principal shareholders percentage of ownership

a) Name, number of shares, and percentage of total shares

Shareholder # of shares owned % of outstanding
b) Isthere avoting trust agreement? If so, who controlsit?
C) How much of the stock does the current board presently own?

If owned by a holding company, provide names and percentage of ownership for al who own
more than 5 percent of the holding company.

a) Name, number of shares, and percentage of total shares
b) How much of the stock does the current board presently own?
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15.

16.

17.

Deposits:

a)

b)

Amount of uninsured deposits? How many customers? Primarily business or
personal ?

Any public funds? How much uninsured?

Amount of brokered deposits? (use FDIC definition). How much maturesin more
than one year? Any concentrations?

Contingent Liabilities:

Standards for appointment of the FDIC asreceiver. Identify and provide support for each of
the following that apply. (See 12 USC 191 and 1821(c)(5). Also, consult with SPSF

anayst.):

a)  Thebank's assets are less than its obligations to its creditors.

b)  There has been substantial dissipation of assets or earnings due to

_ (1) violation of statute or regulation (list cites and explain violations), or

I (1)) unsafe or unsound practice (describe the practice).

c) Thebank isin an unsafe or unsound condition to transact business (describe the
condition).

d) Thereiswillful violation of afinal order to cease and desist (cite article of the order,
explain the violation, and give evidence of the willfulness).

e Thereis

_ () concealment of the bank's books, papers, records or assets (give details), or

I (1)) refusal to submit the bank's books, papers, records, or affairs for inspection to

any examiner, or to any lawful agent of the OCC (give details).

f)  Thebank islikely to be unable to pay its obligations or meet its depositors demands in
the normal course of business (describe the liquidity situation).

g) Thebank hasincurred or islikely to incur losses that will deplete al or substantially all

of its capital, and there is no reasonable prospect for the bank to become adequately
capitalized without federal assistance.
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18.

h)

)

K)

m)

Thereisa

Violation of law or regulation (give cite), or

Unsafe or unsound practice or condition (describe) that islikely to cause

— insolvency, or

— substantial dissipation of assets or earnings (give details);

— weaken the bank's condition (give details);

— otherwise seriously prejudice the interests of the bank's depositors or the
deposit insurance fund (give details).

The bank, by resolution of its board of directors or its shareholders, consents to the
appointment (give date of board or shareholders meeting).

The bank ceases to be an insured institution (describe how and when that occurred or is
expected to occur).

The bank is undercapitalized and

has no reasonabl e prospects of becoming adequately capitalized,;

fails to become adequately capitalized when required to do so (provide dates when the
bank was so required);

fails to submit an acceptable capital restoration plan to the OCC within the time
prescribed (provide date when CRP was due) or;

materially fails to implement a capital restoration plan (provide details of material
failings).

The bank is critically undercapitalized, or otherwise has substantially insufficient
capital.

The bank's board of directors has fewer than five members (provide details and relevant
dates).

Liquidity: *(Provide these items upon specific request of the Washington SPSF analyst, if
liquidity is or may become critical, or if you checked item 14(f) as areason for appointment
of the FDIC as receiver.)

a)
b)
0)
d)

€)

FRB line: How much? Type and amount of collateral pledged?

Correspondent lines of credit: Who? Secured or unsecured? Amount? Collateral?
How much in fed funds sold?

Are there any unpledged securities?

What is the due from banks time?
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f) What are the average working cash balances?

g) How much cash iswithdrawn from the bank weekly?

h) What isthe bank's average daily cash letter?

Type of market bank islocated in (e.g., diverse, agricultural, etc.)
Full names and titles of executive officers:

COB:

CEO:

President:

SVP and Senior Lender:
CFO:

Local Federal Reserve Bank?
Capital:

a) Authorized but unissued shares of stock?
b) Par value of stock?
c) Pre-emptiverights?

Did the bank receive CPA audits while under SPSF?

a) Yearsand by whom?
b) Opinions rendered?
c) Didthe audits disclose any of the bank's problems?

Telephone and fax numbers of local media.

a) Newspapers.
b) Magor radio stations.
c) Television stations.

OCCEIC:

a) Full name:

b) Home telephone:

c) Telephone number where EIC can be reached if not at bank:
d) Duty Station phone and Fax number:

€e) ADC name and phone number:
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26.

27.

28.

29.

30.

31

Are there any regulators in the bank in the EIC's absence?

Hotel near the bank (Provide only if requested by Washington analyst).

Litigation, by or against the bank. Explain.

Fidelity (blanket) bond — amount, expiration date, any claims.

Directors and officers (D& O) insurance — amount, for whom, expiration date, any claims.

Management contracts, severance pay provisions (if any).
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Appendix K

Bank Failure Questionnaire

Overview

Examinersin charge of failed banks complete this questionnaire and record their subjective
assessments as to why the bank failed. Data collected from the questionnaires is entered into a
database maintained in the SPSF Division in Washington. Thisinformation is used to draw
conclusions regarding failure trends and to provide a database on historical examination activity.
For more information, contact the SPSF Division at 202-874-4450.

| nstructions

Worksheet | contains judgmental information about the bank. There are two distinct rating
criteria. Numerical ratings assigned to the heading of each section (e.g., Policy, Planning, and
Management Quality; Audits, Controls, and Systems) are used to indicate the extent that the
particular areawas afactor in the deterioration and failure of the bank.

Numerical ratings assigned to the characteristics under the headings (all other data elementsin
Worksheet I) are used to indicate the extent that the condition existed in the problem bank. The
ratings for the headings (contribution to failure) and the characteristics (existing in the problem
bank) will not necessarily be the same.

A scale of "0" to "5" should be used to rate each element, "0" indicating "no contribution or
condition" and "5" indicating "very much a contribution or condition." If insufficient
information is available to determine arating, assign a"9." If information was available, but you
do not feel comfortablein assigning arating, enter a"7."

Worksheet Il contains factual information about the bank. This may be filled out by the SPSF
analyst or EIC. Please provide examination datain reverse chronological order, beginning with
the ratings assigned at the exam during which the bank failed at the top. Ideally, CAMELS
should be listed as far back as possible. Exclude off-sites. Please note that exam dates and
CAMELS ratings may be accessed through the Stat Data Function on NBSV DS, however you
may need to go to ROEs to determine whether activity was an off-site or on-site exam.

One guestionnaire should be completed for each failed bank. However, in the case of failed
multibank holding companies, it may be more appropriate to complete only one questionnaire for
the lead bank.
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WORKSHEET |: Significant Characteristics and Conditions of Problem Banks Primary
Causes of Bank Failure

Bank Name:
Charter #

POLICY, PLANNING, AND MANAGEMENT QUALITY:

Board Lacks Necessary Banking Knowledge:
Board Uninformed of Bank's Operations or Passive Board:
Overly Aggressive Board: (excessively growth minded/liberal in credit views):
No or Poor Operating and Strategic Planning:
Decision-making Process Lacks Adequate MIS:
Poor Judgment in Decision-making (not insider abuse or fraud):
Decisions Made by Dominant Individual (CEO, COB):
Management Behavior Negatively Affected by Affiliate Influence:
CEO Lacks Experience or Capability:
CEO of Poor Integrity:
Mgmt Team Lacks Diversity and Depth of Experience
(qualitative assessment of background, etc.):
I nexperienced/| nadequate M gmt/Officers/Staff, other than CEO
(quantitative, #, tenure, turnover):
Inadequate Controls or Supervision of Key Officers or Departments:
Inadequate or Failed to Follow Policies:
Loan:
Investment:
A/L Management:
Concentrations:
Conflict of Interest:

AUDITS, CONTROLS, AND SYSTEMS:

Inadequate Controls/Systems to Ensure Compliance
with Policies and Law:

Inadequate Internal Audit System:

Inadequate Problem Loan Identification System:
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ASSET QUALITY:

Loans:
Excessive Financia Statement Exceptions:
Poor Collateral Documentation/Perfection:
Liberal Terms/Failure to Enforce Repayment
(Inadequate collection/capitalized interest):
Excessive Loan Growth in Relation to Management or Staff
Abilities, Controls and Systems, Funding Sources, etc.:
Out-of-Area Lending:
Overlending: High Loan to Debt Service Ability:
Collateral-based Lending or Insufficient Cash Flow Analysis.
Inadequate Participations Purchased Guidelines:
Unwarranted Concentrations of Credit:
Substantial Loan Quality Deterioration Attributed to Causes Beyond
the Bank( s Control in
Agriculture:
Oil and Gas:
Rea Estate:
Investments:
Poor Risk Selection in Purchases:
Improper Maturity Selection:

LIQUIDITY/FUNDSMANAGEMENT:

Failure to Develop Sufficient Core Deposits:
Mismatched A/L Maturities (rate risk):
Reliance on Volatile Liabilities
(>$100M, Not Necessarily Brokered):
Premium Paid (relative to peer) for Funds:
Inadequate Liquid Assets or Secondary Sources of Liquidity:

NON FUNDING EXPENSES:

Significant Litigation: Legal Expense or Judgment:

Excessive Fixed Asset Expense (occupancy):

Trading or Investment Speculation Losses (through normal operations):
High Debt Service or Dividend Payout (to finance acquisitions, etc.):
Abnormal Salaries, Remuneration or Management Fees:
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EARNINGS:

High Loss Provision Expense:

High Nonaccrual or Nonperforming Assets:

Below "Target" NIM (primarily pricing errors, not results of
poor credit judgment asin loan elements):

High Non-Funding Expense:

INSIDER ABUSE:

Negative Management Influence by Directors, Officers, or
Shareholders:

Self-dealing:

Board or Shareholder Dependence on Bank for
Income or Services (individually):

Inappropriate Transactions with Affiliates:

Unauthorized Transactions by Management Officials:

FRAUD:

Material Fraud Attributed to:
COB:
Board Member:
CEO:
Other Management Official:
Principal Shareholder:
Outsider:

ENVIRONMENT/ECONOMY:

Poor Physical Location:
Depressed Economic Sector
Agriculture:

Oil and Gas:

RE:

Other (specify):
Major Employer Failed or Left the Area:
Local Catastrophe (specify):
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WORKSHEET |l: Supplemental | nformation

BANK NAME:
CHARTER #
STATE: (@woletter post office code)

DATE OF CHARTER:
DATE OF FAILURE:

ADMINISTRATIVE ACTION: (enter completed or effective date)

MOU

FA

C&D

Other
EXAMINATION DATA: (Reverse Chronological Order) Compliance

with

Exam as Document
of Date C A M E L S | C C/NC
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AVG ASSET SIZE: __ LESSTHAN $ 15MM
__ $15MM TO $30MM
__ $30MM TO $50MM
__ $50MM TO $100MM
___ $100MM TO $1B

__ OVER$1B
RECAPITALIZATION EFFORTS: __ NONE __ FAILED
$ AMT DATE SOURCE
$ AMT DATE SOURCE
$ AMT DATE SOURCE
$ AMT DATE SOURCE
$ AMT DATE SOURCE

SOURCE CODES: HC - Holding Company
PU - Public Offering
PI - Private Offering
PO - Private Outsider
MARKET CHARACTERISTICS:

POPULATION:
Major metropolitan 250M plus
Metropolitan area 50M to 250M
Urban area 5M to 50M
Rural arealess than 5M

ECONOMIC BASE:
Diversified
Single Industry
Agriculture
Oil and Gas
Real Estate
Single Employer

TARGETED MARKET:

Speciaized
Full Service
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BANK OWNERSHIP AND CONTROL:

ACQUIRED BY DATE TYPE
CONTROL GROUP

Control Group Codes.  SG - Small Group
PH - Publicly Held
CB - Chain Bank
HC - Multibank Holding Company
HO - One Bank Holding Company

NATURE OF OWNERSHIP AT THE TIME COMPOSITE 5 RATING ASSIGNED:

Publicly Held

Closely Held

One Bank HC - Public
One Bank HC - Private
Multibank HC*

Chain Banking Group*

SIGNIFICANT CHANGE IN MANAGEMENT:
(Enter Date)

COB:

CEO:

COB/CEO.:

SLO: _

OTHER SENIOR OFFICERS:

* |f Multibank Holding Company or Chain Bank, Total Number of Related
National Banks that failed
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Appendix L

Closing Book
Table of Contents

NAME OF BANK
CITY,STATE CHARTER#

(A) Bank Closing Check List

(B) Telephone List

© Capital Call Worksheet

(D) Charge Off Letter

(E) Fact Sheet and Legal Worksheet

EIC Information Gathering Questionnaire

(F CUB Notification Letter
Letter of Authorization of OCC Personnel
Letter to FDIC Re: Assistancein Closing
Letter to FRB Re: Emergency Approva Process

(©)) Declaration

(H) Decision of the Comptroller of the Currency

()] News Release

J Memo to Senior Deputy Comptroller for Economic Analysis and Public Affairs
(K) Comptroller's Appointment of Receiver

Comptroller's Letter Appointing FDIC as Receiver

(L) Comptroller's Letter to CEO Advising of Closure
Comptroller's Letter to the Deputy Comptroller
(M) FAX to FRB and Board of Governors
(Mc) Memo to OCC Divisions Advising of Appointment of FDIC as Receiver
(N) FDIC Acknowledgment of Receipt of ROES
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(©O)
(P)
Q)
(R)
S

Media Coverage

Failed Bank Analysis and Statistical Data Sheets
BPR

Stock Subscription Agreement

FDIC Board Resolution Case
FDIC Acceptance of Appointment as Receiver
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Appendix M
Sample Closure Script for SDC, Decision M aker
Name of Bank, City, State

EIC: SPSF:

(To be prepared by SPSF)

Is the lobby cleared and has the bank completed its business day?
Please provide me with some facts:

1. What isthe bank's present tangible equity? $

2. What isthe bank's present total assets? $

3. What isthe bank's present tangible equity ratio? %

4, In your opinion, has the bank incurred or isit likely to incur losses that will
deplete all or substantially al of its capital, and is there no reasonabl e prospect for the
bank to become adequately capitalized without federal assistance?

5. Inyour opinion, isthe bank undercapitalized, did it fail to become adequately
capitalized when required to do so, and did it fail to submit an acceptable capital restoration
plan to the OCC?

6. Isthebank critically undercapitalized?

7.  Doesthe bank's board of directors have fewer than five members?

| hereby appoint the FDIC receiver for the bank. Please deliver the appropriate closing papersto
the bank and the FDIC.
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Appendix N

OCC Closing Manager Procedures

Day of Closing

Hold briefing for OCC personnel who will assist you in the closing of branches of uninsured
banks [or satellite offices of federal branches and agencies]. Distribute:

Copy of Comptroller's appointment of receiver.
Copy of news release.

Copy of out of order signs.

Copy of closing speech, if prepared.

Discuss their need to call you once they are at branch site, and any contingency actions which
might be needed.

Go to bank/federal branch with EIC.

Meet president [or, in case of federal branch, the general manager]. Discuss:

Likelihood of closure.

Ask for copy of most recent daily statement.

Any large losses or adjustments since the last exam.

Need for place to work, telephone with at least two outside lines.
President should tell bank branch personnel to expect OCC personnel.
Ask president to remain on-site if possible in case we need help.

Secure work space.

Calculate script numbers:

Date of final exam.

All numbers from finalized exam, plus any significant interim asset losses taken.
Equity from most recent daily statement.

Provision expense from exam if not already taken (taken straight from equity).
OREO, non-accrual losses (taken straight from equity) if not already taken.

If liquidity failure, get liquidity and cash letter numbers.

Call SPSF backup.

Give direct phone number, extension and fax number.
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10.

11.

12.

* Give script numbers.

Locate receiver, if he or she did not accompany you to the bank.

» Alert receiver to the need to secure electronic and physical data and computer access.

» Alert receiver to the need to evaluate and address pending capital markets transactions.
About three hours before projected closing, you and EIC meet with president. Discuss:

* Any possihility of event to delay insolvency or liquidity crisis.

» Closing procedures and what will occur.

* Need to have drive through and lobby cleared of customers at closing time.

» Vault must stay open after closing for cash count by receiver's staff.

» Employee salaries and accrued vacation should be cut through the end of today. No
unusual entries, such as bonuses. If payroll servicer cannot issue checks today, bank will
have to issue cashier's checks to all employees to be cashed before closing.

* Determineif bank hasfiled any claims with bond carrier.

* Request ROES, enforcement documents, and OCC correspondence.

* Locate original charter [license], and trust powers.

* "Businessasusua" toinquiries.

Work on:

* Failed bank questionnaire with EIC.

* Receiver's acknowledgment of ROEs.

» Make OCC assignments to cover branch phones, EIC phone, drive-through, lobby
postings, and vaullt.

* Get calsfrom OCC branch personnel to receive their phone number and to give them
extension to call just before closing.

About one hour to 30 minutes before closing meet again with president. Explain:

* Need to notify employees of meeting shortly after projected closing time. President may
want to say afew wordsto staff, at that time.

* Need help in shutting down drive-throughs, clearing lobby.

* Ensure ATM servicer posts el ectronic notice on network that bank is closed and ATMs
are unavailable.

Meet with receiver:

» Give ROEs and correspondence.
* Get ROE acknowledgment signed by receiver, give him/her a copy.

Clear and close drive-throughs, night depository, and ATMs.
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13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

If necessary, assign OCC employee to vault to ensure it remains open.
Clear lobby.

Receive call from Washington, converse with Senior Deputy Comptroller (SDC), until al
facilities are secure.

Receive calls from OCC branch personnel; ensure those facilities are secured. Ask that they
remain on the phone, until the bank is closed by SDC.

EIC goes through script with SDC; bank declared closed.
Tell OCC branch personnel bank is closed.
Hand receivership papersto receiver:

* Appointment of receiver.

» Letter of appointment of receiver.

* Receiver's acceptance of appointment.
» Copy of newsrelease.

Give president:

*  Appointment of receiver.
o Letter to CEO [and parent bank].
*  Copy of newsrelease.

Have OCC personnel post al pages of appointment of receiver and news release on outside of
all public entrances.

Address bank employees:

* Introduce yourself. Explain that the OCC, which regulates this bank, has just made the
decision to close the bank because (give reasons). Introduce receiver and state s'he will
answer your questions. Allow president to say afew words.

e Stay while receiver introduces and goes over initial procedures.

Take charter [license] and leave.

153



OCC Closing Manager Procedures

After Closing

Complete closing book and give it to SPSF secretary for filing. Include:

Signed decision and appointment of receiver.

Faxesto FRB, FRS, District Office [parent bank, home country supervisor].
News release.

Copy of failed bank questionnaire.

Any media coverage, collected by EIC.

Receiver's acknowledgment of receivership.

Receiver's signed receipt of ROEs.

Forward Failed Bank Questionnaire to SPSF analyst for input into data base.

Send original charter, [licensg], trust powers to Central Records. Send National Filing
System bank files (cleaned out of extraneous material) back to District Office.

SMS entries:

OSE or analysis, briefly stating date, reason for failure, placement into receivership.
Delegate bank/branch back to district and unassign Washington and supervisory office
analyst.

Terminate enforcement action(s), if any, with "failure" as reason.

Notify district that analysis was entered in SMS, bank/branch del egated back, and
someone in Licensing should inactivate institution.

Notify SPSF secretary, so s'he can prepare memo to OCC divisions:

Bank/branch name, charter/license number, and location.
Failure date.
Name of receiver.
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Branch Closing Proceduresfor OCC Personne€l

[For branches of uninsured national bank and satellite offices of federal branches and agencies|

Y our functions at the branch will beto:

* Monitor liquidity and branch activity.

» Make surethe lobby closes promptly at the designated closing time and that drive-
through windows and ATMs are closed simultaneoudly.

» Make surethat the vault, safe, etc. and all records remain accessible for the receiver and
his or her staff.

* Preliminarily locate branch charter and remove upon closing.

»  Speak to bank employees after closing and introduce receiver's staff.

Please arrive at branch office at . Meet with the branch manager and
inform her or him that you are there to monitor the activity of the branch. The manager will have
received a call from the president [general manager] to expect you and to cooperate. After
meeting with the manager, please notify us at the main office number

During the day, monitor liquidity and observe branch activity while maintaining alow profile.
Immediately call the main office if there is any unusual activity. Determine whether the branch
has a night depository, drive-through, or ATMs. Locate the branch certificate issued by the
OCC. You will be joined by amember of the receiver's staff shortly before the closing.

Approximately 30 minutes before the closing time, inform the branch manager that thereisa
likelihood that the bank will be closed today by the OCC. Ask the manager to remain available
until closing time. Enlist hisor her cooperation in shutting down the drive-through after closing
and expediting the departure of after-hour customers.

Ask the manager to promptly close the branch lobby and drive-through windows at

Y ou should alow any customer in the branch to complete their business. Drive-through traffic at
the window should be serviced. However, any additional traffic in line should not be serviced.
After the present transaction is completed, the window should be closed viaa sign or shade.

Also secure the night depository (lock it and place Out of Service sign on it) and shut down the
ATM (turn off and put up Out of Order sign). No relatives, spouses, or friends should be in the
branch after closing. Thisincludes the press. The manager should be instructed accordingly.

Once the lobbies and drive-throughs are cleared at all the banking offices, the Senior Deputy
Comptroller will discuss the bank's condition with the EIC. If satisfied that the bank isto be
placed into receivership, he or she will declareit thus. When this occurs, you will be notified
from the main office by an OCC examiner. Y ou should then post all pages of the Appointment
of Receiver and News Release on outside of all public entrances. Make an announcement to
bank employees, telling them what has occurred and that the receiver's staff will meet with them.
The branch manager may want to make a short comment, prior to comments by the receiver's
staff.
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Avoid any discussion on the future of bank employees. Be particularly sensitive to employees
feelings under these stressful circumstances.

Once the process is completed, and the receiver isin control, you should leave the branch with
the branch certificate. Prior to leaving, please notify us at the main office. If the pressis present,
do not offer any comment; just state "no comment™ and walk to your car. Do not identify
yourself. If pressed for acomment, refer them to the posted News Release and state that they
can call the OCC Communications Division in Washington at (202) 874-4700.
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