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(c) Nothing in this section shall be 
construed to limit the Government's 
authority or discretion to enter into any 
settlement agreement or compromise 
regarding any claim or amount owed. 
Q 218.610 Waiver of statute of limltatlons 
defense in lieu of offset. 

a payor a notice of intention to collect 
by offset a claim for which the payor 
asserts a judicial collection action 
would be barred by any statute of 
limitations, the payor may request MMS 
to accept an agreement that the payor 
would waive and agree not to assert a 
limitations defense against collection or 
enforcement of that claim, to the extent 
of the amount MMS has proposed to 
collect by offset, in lieu of collecting the 
claim by offset. 
Q 218.61 1 Requests for 8dmlnlStratiVe 
offset dlrected to other Federal agenciss. 

(a) The MMS Director or hidher 
designee may reqclest another Federal 
agency to odministrativoly offset monies 
payable by that agency to a payor and 
transfer such funds to MMS for 
purposes of collecting a claim owed by 
that payor. 

(h) In re uesting such offset, MMS 
will provile the Federal agency holding 
the funds with a written certification: 

(1) That the payor owes the claim; 
(2) Of the amount and basis of the 

claim; and 
(3) That MMS has complied with 

!j 218.605 and with the requirements of 
4 CFR part 102. 

Q 218.612 Requests for adminlstratlve 
offset received from other Federal agencies. 

Any Federal agency may request that 
monies owed to a payor by MMS in 
connection with any Federal onshore or 
offshore lease bo administratively offset 
and transferred to that agency for 
purposes of collecting a debt which the 
payor owes to that agency. The MMS 
shall effect the requested offsot only 
after: 

the creditor agency: 

If MMS, under 5 218.605(0), has given 

(a) Receipt of a written certification by 

(1) That the payor owes the debt; 
( 2 )  The amount and basis of the debt; 
(3) That the agency has promulgated 

regulations for the use of administrative 
offset; and 

(4) That the agency has complied with 
its own regulations and the applicable 
provisions O f  4 CFR part 102; and 

(b) A determination by MMS that 
collection by offset against funds owed 
by MMS to the payor would be in the 
best interests of the United States under 
the circumstances of the particular case. 
and that such offset would not 
otherwise be contrary to law. 

5 218.63 Reduction of tax refunds to 
satisfy claims. 

(a) Under 31 U.S.C. 3720A and 26 
CFR 301.6402-6T, MMS may submit 
notice of any claim in excess of $25, 
which has been owed for more than 3 
months (but not more than 10 years), 
and which M M S  is unable to collect by 
administrative offset against amounts 
owed to the royalty payor by MMS, to 
the Internal Revenue Service (IRS) for 
purposes of reducing any refund of 
Federal taxes owed to the royalty payor 
and payment of such reduction to MMS 
in full or partial satisfaction of such 
claim. 

(b) Before submitting a notice to the 
IRS under paragraph (a) of this section, 
MMS shall notify the royalty payor by 
certified mail that it intends to take such 
action if the claim is not paid within 60 
days, as required by 31 U.S.C. 
3720A(b)(l). See 30 CFR 243.4 for 
regulations governing serving of official 
correspondence. 

the IRS for refund reductions, the 
available administrative appeals to the 
MMS Director from decisions or orders 
of MMS officers under 30 CFR part 290, 
and from the M M S  Director to the 
Interior Board of Land Appeals under 30 
CFR 290.7 and 43 CFR part 4 constitute: 
(1) The cpportunity for the royalty 

payor to present evidence that all or ptrt 
of the debt which is the subject of the 
claim is not past due or is not legally 
enforceable; and 

(2) The procedure for the Agency to 
consider any evidence presented by the 
royalty payor and determine whether 
the debt which is the subject of tho 
claim is valid, past due and legally 
enforceable, as required by 31 U.S.C. 
3720A(b) (2)-(4). The regulations in this 
subpart shall not be construed to 
provide a second opportunity for 
Agency determination regarding the 
validity or merits of the claim. 

(d) All administrative charges 
incurred in connection with the referral 
of any claim to the IRS under 31 U.S.C. 
3720A(d) and 26 CFR 301.6402-6T(i), 
including any fees charged to M M S  by 
the IRS, shall be assessed on the claim 
and increase the amount of the offset. 
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(c) In connection with MMS notices to 
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30 CFR Part 218 

Limitations on Credit Adjustments 
Submitted by Lessees and Other 
Royalty Payors Under Federal and 
Indian Mineral Leases 
AGENCY: Minerals Management Service, 
Interior. 
ACTION: Proposed rule. 
SUMMARY: The Royalty Management 
Program of the Minerals Management 
Service (MMS) is proposing to amend 
its regulations at 30 CFR part 218 to 
prescribe time nnd other limitations on 
the reporting of credit adjustments to 
previous pa ments made under Federal 
onshore an B Indian oil, gas, and other 
mineral leases. The proposed 
nmendments also provide for similar 
limitations on the reporting of certain 
credit adjustments under Federal 
offshore leases. 
DATES: Comments must be received on 
or before October 18.1993. 
ADDRESSES: Written comments 
regarding the proposed rule should be 
mailed or delivered to the Minerals 
Management Service, Royalty 
Management Program. Rules and 
Procedures Staff, Denver Federal Center, 
Building 85, P.O. Box 25165. Mail Stop 
3901, Dnnver, Colorado 802254165. 
Attention: David S. Guzy, telephone 
(303) 231-3432. 
FOR FURTHER INFORMATION CONTACT: 
David S. Guzy, Chief, Rules and 
Procedures Staff, telephone (303) 231- 
3432. 
SUPPLEMENTARY INFORMATION: The 
principal authors of this rulemaking are 
Geoffrey Heath and Peter J. Schaumberg, 
Office of the Solicitor, Washington, DC. 
I. Background 

The M M S  administers over 25,000 
producing leases for oil, natural gas, 
coal, other minerals, and geothermal 
steam underlying Federal lands, Indian 
tribal and allotted lands, and the Outer 
Continental Shelf. The MMS is 
res onsible for enforcement of royalty 

applicable statutes, regulations, and 
lease terms. 

All royalty payors submit monthly 
reports of sales and royalty which 
separately list, b line, royalties 
accordin to eac lease, product 
produce$ and selling arrangement. 
When a payor discovers an 
overpayment, it usually submits a credit 
adjustment, i.e., a negative line to cancel 
the prior report line, together with a 
new line showing the corrected 
information. If the credit adjustment 

RIN 10104873 

an s other payment obligations under 
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recoups the overpayment by reducing 
the current royalty paid, otherwise 
allowed under ap licable law then the 
credit adjustment \ as resulted in a 
“credit.” Under section 10 of the Outer 
Continental Shelf Lands Act (OCSLA), 
43 U.S.C, 1338 (Section lo), a lessee or 
pa or under an offshore lease must first 
sugmit a request for the credit to MMS, 
which must then re ort it to Congress 
and wait a statutori P y prescribed period 
before allowin the credit. Further, the 

y e m  of the date of the original 
payment. MMS plans to issue proposed 
regulations applicable to refunds and 
credits under Section 10 in the near 
future. 

Current statute law does not provide 
for a time limitation on credit 
adjustments under onshore Federal or 
Indian leases analogous to that rovided 
in the OCSLA. Therefore, there K ave 
been many instances in which payors 
have re orted credit adjustments many 

including for time periods for which the 
payor may be no longer required to 
maintain records. 
11. Dincussion of Propod  Rule 

The MMS believes that it is 
appropriate to require specific notice of 
and express authorization for the above 
described credit adjustments after 
several years have assed. 

Consequently, AS is pro osing to 

“Limitations on Credit Adjustments,” to 
its re ulations at 30 CFR part 218 to 

reporting of adjustments to previous 
royalty payments and other amounts 
paid in connection with any Federal or 
Indian mineral lease. The proposed new 
regulations are discussed below, 
Section 218.500 Scope of Regulations 

This section describes the scope of the 
proposed regulations under subpart H of 
30 CFR part 218. These rules would 
apply to the reporting of adjustments to 
previous royalty payments and certain 
other pa mente made In connection 

rules would not apply to adjustments to 
h4h4S interest assessments or roporting 
assessments such as those under 30 CFR 
218.40, 
Section 218.501 Definitions 

This section establishes definitions 
for urposes of the proposed regulations 
un&r sub art H of 30 CFR part 218. 

A “credi adjustment” iq an adjusting 
royalty report line which reduces a 
royalty or other payment re orted and 

adjustment results in a reduction of a 

payor must ma B e tha request within 2 

years a i! er the original payment, 

add a new subpart H, entitle (P 

estab f ish new regulations governing the 

with Fe B ern1 and Indian leases. The 

paid in a previous period, I P a credit 

current or future royalties, the payor has 
taken a “credit.” An “offset” is a netting 
or cancelling of previous overpayments 
against previous underpayments on the 
same lease or across lease boundaries if 
all the individual leases are part of an 
approved unit or communitization 
agreemen 1, 
Section 218.502 General Time Limits 
on credit Adjustments for Onshore 
Fedemf and Indian Leases 

For onshore Federal and Indian 
leases, this section would restrict credit 
adjustments without prior authorization 
to royalty or other ayments due within 

applicable regulation or MMS order. An 
example, of such a limittltion is the coal 
valuation rules at 30 CFR 2O6.257(iIl 
which provide that contract revisions or 
amendments may be a plied 
retroactively to value P or royalty 
purposes for periods no longer than 2 
years, unless MMS a proves otherwise. 

Otherwise allowabpe credit 
adjustments could be reported with 
respect to ro alty or other payments 

years before the date of the adjustment 
only after receiving approval from 
MMS. Credit adjustments with respect 
to any payment made more than IO 
years before the date of the adjustment 
would be prohibited, with ono class of 
exceptions. A payor, with rior MMS 

adjustment to offset an overpayment 
against an unde ayment on a lease, to 
the extent the o#et does not result in 
a credit, where the overpayment and 
underpayment both occur within either 
the same audit eriod or the same time 

perform e rastructured accounting 
which be an more than 10 years before 

the offset and ended within 10 years of 
that date. 
M M S  requests comments on the 

proposed 5- and 10-year time period. 
M M S  specifically re uests comments on 

Indian leases should be different than 
for Federal leases. Comments should 
include an explanation of the 
justification for the periods suggested. 
Section 218.503 General Time Wmits 
on Credit Adjustments Resulting in 
OffsetsforFedeml Leases on the Outer 
Coiitinentaf Shelf 

Section 10 governs credits and 
refunds of excess payments under OCS 
leases. MMS will issue separate 
regulations applicable to credit 
adjustments that result in credits on 
OCS leases. However, offsets of 

5 earsbeforethe B ateofthe 
a B justment, unless otherwise limited by 

made more x an 5 y e m  but less than 10 

approval, may report a cre !i it 

period covered ! y an MMS order to 

the date t% at MMS recoives the report of 

whether the periods 1 or recoupment on 

overpayments agalnst underpa ments 
under a single OCS lease w h i d  do not 
result in credits against current or future 
royalties due are not subject to Section 
10, unless an underpayment was created 
as a result of a credit adjustment to 
recoup an overpa ment, or was 

prov!.de an underpayment aga nst which 
to offset an overpayment. The reasons 
why Section 10 does not apply to offsets 
are explained in two Solicitor’s 
opinions, Refunds and Credits Under 
the Outer Continental Shelf Lands Ast, 

(December 15,1881), and ApplicabiIity 
of Section 10 of the Outer Continental 
Shelf Lands Act, Sol. Op. M-36677, 

I.D. (Jan. 15,1863). 
Therefore, proposed 5 218.503 
establishes time limits on credit 
adjustments for OCS leases which result 
in offsets and not in credits, and which 
are consistent with the rovisions for 

A payor would be allowed to report 
credit adjustments which resuit only in 
offsets without MUS approval for an 
overpayment which MMS received 
within 10 years of the date MMS 
receives the report of the offset. The 
payor, with prior M M S  approval, also 
ma offset an overpayment and an 
unierpayment which both occur within 
either the same audit period or the same 
time period covered by an MMS order 
to perform a restructured accountin 
which be an more than 10 years be B ore 

the offset and ended within 10 years of 
that date. 

proposed time period. Comments 
should include an explanation of the 
justification for any different periods 
suggested . 
Section 218.504 Other Exceptions to 
Time Limits for Reporting Credit 
Adjustments for FedemJ Onshore, 
Indian, and OCS teases 

This section proposes first that 
notwithstdnding the proposed 
§§ 218,502 and 218.503, a payor would 
be prohibited from reporting any credit 
adjustment for any payment made 
within a eriod for which M M S  had 

and notified the payor in writing that 
the audit period was closed, unless the 
payor obtained MMS approval for 
reporting the credit ad ustment. MMS 

grant such approval. When an audit 
period is formally closed in writing, 
transactions within that period normally 
are regarded as concluded. An 
exception where a proval may be 

r otherwise create d intentionall to 

Sol. Op. M-36642,88 LD. 1081 

onshore Federal and In i ian leases. 

the date 18 at MMS receives the report of 

MMS again requests comments on the 

audited t R at payor’s royalty payments 

anticipates that i t  wou I d not routinely 

granted would inc P ude a situation where 
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the audit closure specifically reserved 
one issue as open which was later 
resolved. 

Another example where approval 
could be granted is if ongoing litigation 
resulted in changes to transactions 
within on otherwise closed audit period. 

Second, this section proposes that 
also notwithstanding the proposed 
5s 218.502 and 218.503, a payor may 
report a credit adjustment for a payment 
made within a period for which that 
payor is currently being audited only 
after notifying M M S  that it is reporting 
the credit adjustment. This is necessary 
to ensure that M M S  auditors havc 
current information regording the effect 
of subsequent actions by the payor on 
transactions within the period under 
audit. 

To ensure compliance with this 
requirement, this section also proposes 
that if payor fails to notify MMS of the 
credit adjustment beforehand, MMS has 
the authority to disallow the credit 
adjustment and require re nyment of 

Proposed audit regulations which 
MMS is developing will further address 
a payor’s obligation to notify MMS of 
credit adjustments and other actions it 
may take affecting a period currently 
under audit. 
Section 21 8.503 Authority of MMS to 
Prohibit Credit Adjustments and Related 
Matters 

For all categories of leases, many 
lessees have asserted that various MMS 
orders to pay issued in the last few years 
allegedly ore barred by the statute of 
limitations. Because MMS may 
administratively offset overpayments 
under other leases against 
underpa ments under a particular lease 

otherwise would be barred, it is 
appropriate to prohibit recoupments of 
overpayments to the extent necessary to 
enoble MMS to effectuate such on offset. 
Thus, under this proposed section, if a 
payor alleges in an administrative or 
judicial proceeding that M M S  is timo- 
barred from collecting any amount due 
within 10 years before the dote of on 
MMS order to pay, MMS may prohibit 
the payor from reporting any credit 
adjustment which results in a credit, 
and may disallow any refund request, 
with respect to any payments mode in 
connection with any other lease for 
which it paid royalties within the 
previous 10 years. Thereaftor, the payor 
may not report any credit adjustment 
which would result in a credit with 
respect to any payment made in 
connection with the identified lease 
without prior M M S  approval. 

any amount recouped wit R interest. 

for whic 31 a judicial action to collect 

The payor must then report os n credit 
balance all credit adjustments which 
otherwise would hove resulted in 
credits, until the aggregate of the credit 
balances equals the amount which the 
payor claims is time-barred, together 
with interest on the amount claimed by 
MMS. MMS would issue instructions, in 
the MMS Payor Handbook or otherwise, 
regarding specific procedures. After the 
aggregate credit balance equals the 
amount specified, the payor may resume 
reporting otherwise allowable credit 
adjustments without further M M S  
approval, except that MMS may require 
that the credit balance be increased to 
reflect increased interest accruals. The 
MMS would not apply the aggregate 
credit balance against the amount which 
the payor claims 13 time-barred through 
administrative offset until the amount 
becomes a “claim” as defined in 30 CFR 
218.602 of proposed new regulations 
governing collection of royalties, 
interest, and other amount due under 
Federal and Indian mineral leases by 
administrative offset as provided under 
the Debt Collection Act of 1982. Those 
proposed regulations ore published 
elsewhem in this issue of the Federal 
Register. 

If M M S  issues an order to a payor 
pursuant to proposed 5 218.505(0) 
directing the payor not to report certain 
credit adjustments, and if the payor 
reports adjustments in contravention of 
that order, then M M S  may issue a 
Notice of Noncompliance for civil 
penalties pursuant to 30 CFR port 241 
and 30 U.S.C. 1719. 

Paragraph (b) of this section would 
provide that in lieu of prohibiting credit 
adjustments and recoupments, MMS 
may be willing in many instances to 
accept the payor’s agreement to waive 
and not assert u limitations defense 
against a judicial enforcoment or 
collection action of the amount which 
the payor claims is time-barred, together 
with interest on the amount claimed by 
MMS. The proposed subsection 
218.5OS(b) allows the payor to request 
MMS to accept such an agreement. 

Under paragraph (c) of this section, 
MMS could establish threshold smounts 
for any category of leases, above which 
a payor may not report a credit 
adjustment which results in a credit 
without prior MMS approval. The MMS 
also could require a payor to refrain 
from reporting a credit adjustment for 
any amount submitted for approval for 
a reasonable period of time as MMS may 
need to verify the nature and amount of 
any Overpayment. 

Section 218.506 Effect of Time-Bar 
Defenses on Audit Practice 

Paragraph (a) of this section clarifies 
the low and current practice that MMS 
may apply any overpayments mode in 
connection with an underpaid lease, 
which are discovered upon audit, to 
satisfy the allegedly time-barred 
underpayment. 

Paragraph (b) of this section clarifies 
that MMS will first offset a payor’s 
overpayments and underpayments on 
the same lease which occurred within 
the same audit period or within 10 years 
of the date MMS asserts the offset, 
whichever is longer, beginning with the 
oldest underpayment first, before 
holding any net overpaid amount for 
application to underpayments under 
any other lease through administrative 
offset. For example, if there is an 
underpayment which was discovered 
during the audit of a prior period and 
which occurred within ten years of the 
dote MMS asserts an offset, and the 
payor alleges that MMS is time-barred 
from recovering such underpayment. if 
MMS discovers a larger overpayment in 
the audit of the current period, MMS 
will offset first against the 
underpayment on the Same lease. 

Similarly, if the payor previously hod 
been instructed not to report any credit 
adjustments for its Overpayments on 
that lease and had established a credit 
balance under 5 218.503. all or part of 
the credit balance would be a plied first 
to any net underpayment by t R e payor 
on the same lease. If, after such 
application. the payor still is net 
overpaid, MMS may then hold the 
balance to be ap lied to underpayments 

offset. 
Paragraph (c) of the proposed 

5 218.506 would provide two exceptions 
to this priority. The first is that MMS 
would offset overpayments and 
underpayments occurring in 
consecutive months, where both the 
Overpayment and the underpa ment 
arise because a volume of pro d uction 
reported for one production month 
should have been reported for the 
immediately preceding or immediately 
succeeding production month, before 
applying the rule of paragraph (b). The 
purpose of this exception is that MMS 
recognizes that on many occasions, 
production is inadvertently reported for 
the immediately preceding production 
month or the immediately succeeding 
production month and royalties hove 
otherwise been paid correctly. Such 
reporting errors should be corrected 
before offsetting on Overpayment against 
on unrelated underpayment, 

on other leases t R rough administrative 
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The second exception is the analog of 
the first exception when the error occurs 
in the “cross-lease netting’’ context. 
Recently promulgated regulations at 30 
CFR 218.42(b) (57 FR 62200 (Dec. 30, 
I!)%!)) address this situation. If a 
wporting error falls within that 
rogulotion, the allowed cross-lease offset 
should be reported before an 
overpayment i s  applied to an unrelated 
iinderpayment on the same lease 
Section 218.507 Relationship of Credit 
Adjustments to Known Underpayments 

Pajlors have continued to report credit 
odjustments to recoup overpayments 
occurring in particular months even 
though known underpayments from 
other (particularly earlier) periods under 
the same lease are still outstanding and 
unpaid, including known 
underpayments with respect to which 
the payor claims MMS is barred by a 
stotute of limitations from collecting. 
Proposed f 218.507 addresses this 
situation. In the event there are known 
underpayments from any other period 
under the same lease, it requires the 
poyor to apply the amount which would 
have been recouped from cunmt 
month’s royalties as a result of a credii 
odjustment (or for which the payor 
would have requested a refund) to 
under ayments on the same lease, 
i nc ldng ,  but not limited to, 
underpayments which the payor asserts 
MMS is time-bamd from collecting, and 
to revise its royalty reports for the 
underpaid period accordinqly. 

The payor would be required to offset 
the overpayment against the oldest 
known underpayments first, includin 
interest owed thereon, which occurre 
within a defined period. 
Underpayments subject to such offset 
would be those which occurred either 
(1) within 10 years of the date MMS 
receives the report of the offset (or the 
date MMS should have received the 
roport of the offset if the payor had 
octed diligently after discovery of the 
overpayment and underpayment), or ( 2 )  
within either the same audit eriod or 

MMS order to perform a restructured 
occounting as the over ayment 

10 years before the date MMS receives 
the report of the offset and endod within 
10 ears of that date. 

$here would be two exceptions to this 
priority similar to those applicable 
under the proposed Q 206.506. 
Notwithstanding the general rule, a 
payor should first offset overpayments 
and underpayments occurring in 
consecutive months, where both the 
overpayment and the underpa ment 

i 

the same time perind covere I by an 

occurred, i f  that perio B began more than 

arise because a volume of pro d uction 

reported for one production month 
should have been reported for the 
immediately preceding or immediately 
succeeding production month. A payor 
also should first offset related 
overpayments and underpayments 
subject to the “cross-lease offsetting” 
re ulation at 30 CFR 218.42(b). 

t h e  requirements of this proposed 
section would not apply to situations 
where the MMS has alleged that the 
payor has underpaid but the payor 
disputes the liability in an 
adm!nistrative appeal or judicial 
proceeding (on grounds other than tinie 
bar), and has posted an adequate surety 
instrument for amounts duo which have 
been calculated. This provision reflects 
current M M S  practice and i s  consistent 
with a recent decision of the Assistant 
Secretary for Lond and Minerals 
Management, Of ice of the Stnte 

02784&G (Jan. 15,1993). 
Section 218.508 Effect of Offsets on 
Late Payment Interest 

This section specifies that in cases 
where overpeyments have been offset 
against underpayments, late payment 
interest charges under applicable law 
ond regulations will be assessed only on 
the net underpayment, if any, remaining 
ofter offset. 
Section 218.509 Exceptions 

This section specifies that 
odjustrnents resulting from any of the 
following are not within the limitations 
prescribed under the proposed rule: 

(a) The retroactive effect of a 
unitization or communitization 
agreement; and 

(b) Changes in allowed estimated 

Controller of Ca I: Ifornia, MMS-92- 

- 
PO ments; 

+he MMS also is proposing to make 
the final rule effective as of the date that 
this proposed rule is published in the 
Federal Register. The M M S  specifically 
would likecomments on the proposed- 
effective date. 

The final rule would apply to credits 
or proposed credits that would be 
subject to reporting after the efrective 
date of the rule but that would opply to 
royalty and other payments for 
production months prior to the date of 
the rule. 

The policy of the Department of the 
Interior (Department) is, whenever, 
practicable, to afford the public an 
opportunity to participate in the 
rulemaking process. Accordingly, 
interested persons may submit written 
comments, suggestions or objections 
regarding the proposed rule to the 
location identified in the ADDRESSES 
section of this preamble. Comments 
must be received on or before the date 

idontified in the DATES section of this 
preamble. 
Procedural matters 
Executive Order 12291 and the 
Regulatory Flexibility Act 

The Department has determined thot 
this document is not a major rule under 
Executivo Order 12291 and certifiss that 
this rulemaking will not have a 
significant economic effect on a 
substantial number of small entities 
under Regulatory Flexibility Act (5 
U.S.C. sol et seq.). 

limitations on the reporting of credit 
This rulemaking would establish time 

adjustments to previbus piyments made 
under Federal onshore and Indian oil, 
gas, and other mine:al leases. There are 
no significant additions! requirements 
or burdens placed u on small business 

this rule. 
Executive Order 12630 

does not re resent a governmental 
action capa t le of interference with 
constitutionally protected property 
rights, Thus, a Takings Implication 
Assessment need not be prepared 
pursuant to Executive Order 12630, 
“Government Action and Interference 
with Constitutionally Protected Property 
Ri9hts.” 
Executive Order 12778 

The Department has certified to the 
Office of Management and Budget that 
these final regulations meet the 
applicable standards provided in 
Sections 2(a) and 2(b)(2) of Executive 
Order 12778. 
Paperwork Reduction Act of 1980 

in formotion collection requirements 
which require approval by the Office of 
Management and Budget bnder 44 
U.S.C. 3501 et seq. 
National Environmental Policy Act of 
1969 

It is hereby determined that this 
rulemaking does not constitute o major 
Federal action significantly affecting the 
quality of the human environment and 
3 detailed statement pursuant to 
paragraph (2)(C) of section 102 of the 
National Environmental Policy Act of 
1969 (42 U.S.C. 4332(2)(C) is not 
required. 
List of Subjects in 30 CF’R Part 218 

Cool, Continental shelf. Electronic 
funds transfer, Geothermal anergy, 
Government contracts, Indian londs, 
Mineral royalties, Natural gas, Penalties, 
Petroleum, Public lands-niineral 

entities os a result o P implementation of 

The Department certifies that the rule 

This rule does not contain 
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resources, Reporting and recordkeeping 
requirements. 

Bob Annstrong, 
Assistant Secrefary, h n d  and Minerals 
Management. 

For the reasons set out in the 
preamble, 30 CFR part 218 is proposed 
to be amended as follows: 

PART 2184OLLECfiON OF 
ROYALTIES, RENTALS, BONUSES, 
AND OTHER MONIES DUE THE 
FEDERAL GOVERNMENT 

1. The authority citation for part 218 
is revised to read as follows: 

Authority: 5 U.S.C. 301 ot soq.; 25 U.S.C. 
396 01 soq.: 25 U.S.C. 396a et soq.: 25 U.S.C. 
2101 ot soq.: 30 U.S.C. 181 ot soq.; 30 U.S.C. 
351 ot soq.: 30 U.S.C. 1001 et soq.; 30 U.S.C. 
1701 ot soq.; 31 U.S.C. 3716: 31 U.S.C. 
3720A: 31 U.S.C. 0701: 43 U.S.C. 1301 01 
scq.: 43 U.S.C. 1331 01 soq.; 43 U.S.C. 1801 

2. A new subpart H is added to reod 

Dotod: ]uno 14,1993. 

ct scq. 

(1s follows: 
Subpart H-Llmltatlons on Credit 
Adjustments 
SOC. 

218.500 scopo of roguhtions. 
218.501 Dofinitions. 
218.502 Conoral limo limits on cmdit 

adjustmonte for onshore Fodoral and 
indion loasos. 

218.503 Conoral time limits on cmdit 
adjustments resulting In offsots for 
Fcdoral loasos on tho Outor Continontol 
Sholf. 

218.504 Other oxcoptions to time limits for 
reporting credit adjustmonte for Fodoral 
onshoro, Indian, and OCS loasos. 

218.505 Authority of MMS to prohibit 
udiustmonts credits and rolotod mottors. 

218.506 Effoct of timo-bar dofonsos on oudit 
practice. 

218.507 Rolationship of cmdit adjustmonts 
to known undorpaymonts. 

206.508 Effoct of offsots on loto poymcnt 
intomst. 

218.509 Excoptions. 

Subpart ti-Limitations on Credit 
Adjustments 

0 218.500 Scope of mguiatlons. 

to the mporting of adjustments to 
previous royalty payments and other 
amounts, excluding interest and 
reporting assessments, paid in 
connection with any lease issued by the 
Secretary under any law providing for 
the disposition under lease of oil, gas, 
coal, any other mineral, or geothermal 
steam, from an onshore Federal land or 

or allotted lond, in which result either 
in credits agoinst current royalty 
payments or refunds, or in offsets of 

The provisions of this subpart apply 

intarust in lan d onshore or Indian tribal 

previous overpayments against previo*Js 
underpayments on the same lease or 
unit. In oddition, 59 218.503 through 
218.509 also apply to offsets of 
overpayments and underpayments on 
leasus on the Outer Continental Shelf 
(OCS). Credits and refunds of excess 
payments made under Federal leases on 
the OCS are governed by section 10 of 
the Outer Continental Shelf Lands Act 
(OCSLA), 43 U.S.C. 1339 (Section 10) 
and not the rules in this subpart. 
8 218.501 Deflnitlona 

For the purpose of this subpart: 
Credit or crediting means reduction of 

a current or future royalty or other 
payment mads in connection with a 
lease as a result of reporting a credit 
adjustment. 

adjustment reported on a Report of Sales 
and Royalty Remittance (Form MMS- 
2014) or any other royalty report form 
which reduces any royalty or other 
payment made in connection with a 
lease which was reported and paid in 
any previous period. 

Lease means any lease issued by the 
Secretary under an law providing for 

coal, any other mineral, or geothermal 
steam, from any Federal land or Interest 
in land or Indian tribal or allotted land, 
or, for purposes of §I 218.503 through 
218.509 only, from the Outer 
Continental Shelf. For purposes of this 
subport, the term "lease" also applies to 
a unit where reporting is done on a unit 
basis. 
O/fset means to net or cancel previous 

overpayments against previous 
underpayments on the same lease or 
ocross lease boundaries if all the 
individual leases are part of an 
approved unit or communitization 
agreement. 
Payor means an person, as defined in 

30 U.S.C. 1702(12{ who pays royalty or 
other ayments under any lease, and 

interest and successors in interest. 
0 218.W2 Qeneral tlme llmlts on credit 
adjustments for onshore Federal and lndlan 
leasea 

Subject to other provisions of this 
subpart, and subject to the limitations of 
sub art I of this part, pa ors under 

(a) may report otherwise allowable 
credit adjustments with respect to 
payments made within 5 years before 
the date of the adjustment without 
advance approval of MMS, unless 
otherwise limited by applicable 
regulations or MMS order; 

credit adjustments with respect to 

Credit Adjustment means any 

the disposition un (Y or lease of oil, gas, 

inch B es the payor's predecessors in 

ons g ore Federal and In B Ian leases: 

(b) may report othetwise allowable 

ayments made more than 5 years but 
pess than 10 years before the date of the 
adjustment only after receiving MMS 
ap roval:and 

adjustment with respect to any payment 
made more than 10 years before the date 
of the adjustment, except that a payor, 
atler receiving MMS approval, may 
report a credit adjustment to offset an 
overpa ment against an underpayment 

audit period or the time period covered 
by an order to perform a restructured 
accounting, the beginning of which is 
more than 10 years before the date that 
MMS receives the Form NMS-2014 that 
includes the report of the offset and the 
end of which is within 10 years of that 
date, to the extent such offset does not 
result in a credit. 
§ 218.503 Qeneral tlme Ilmlts on credit 
adJustments resulting In offsets for Federal 
leases on the Outer Contlnrntal Shelf. 

A payor may offset an overpa men1 
made on any OCS lease (or unitragainst 
an underpayment made in any prior 
month on that same lease or unit for the 
same or a different product without 
submitting a request for refund or credit 
under Section 10, to the extent that 
reporting n credit adjustment does not 
result in a credit, if the underpayment 
was not created as a result of a credit 
adjustment to recoup the amount of the 
overpa ment, or was not otherwise 

underpayment against which to offset 
the overpayment, and eithe+ 

(a) MMS received the overpayment 
within 10 years of the date that MMS 
receives the Form MMS-2014 that 
includes the report of the offset; or 

underpayment occurred within uither 
the same audit period or the time period 
covered by an order to perform a 
restructured accounting, the be inning 

the date that hiMS receJves the Form 
MMS-2014 that includes the report of 
the offset ond the end of which is within 
10 years of that date, and the payor 
receives h4MS approval to report the 
offset. 
g218.W Other exceptlonr to tlme llmlts 
for mportlng credit adjurtmentr for Federal 
onshore, Indian, and OCS leasea 

(a) Notwithstanding the provisions of 
§§ 218.502 and 218.503, a payor shall 

g) shall not report any credit 

which i 0th occur within either the same 

create d intentionally to provide an 

(b) the overpayment and 

of which i s  more than 10 years t efore 

in \vriting that the audit period was 
closed, without MMS a praval. 

§§ 218.502 and 218.503, a payor niay 
(b) Notwithstanding t F, e provisions of - 
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report o credit odjustment foro pnyment 
mode within o eriod for which MVIS 

pnyments only ofter notifying MMS thnt 
it is reporting the credit odiushnent. If 
o oyor foils to notify MMS of the credit 
o justment, M M S  mo disollow the 
credit odjustment on require thot ony 
omount recouped be repoid with 
interest computed in occordnnce with 
30 CFR port 218. 

adjustments credits and related mbtters 

poyor in ony odministrotive or judiciol 
proceeding thot MMS I s  time-borred 
from collecting on omount from thot 

Kefore the dote of on MMS order to poy 
the omounts due, MMS moy issue on 
order prohibiting the poyor from 
repoiting ony credit adjustment which 
results in o credit with respect to ony 

oyment mode in connection with ony 
reose for which thot poyor poid royolties 
or other poyments within 10 yeors 
before the dote of such order, ond moy 
disollow ony refund request with 
respect to ony such leose. After o pnyor 
hos received such an order, the poyor 

MMS-2014 or ony other royolty report 
form with respect to ony poyment mode 
in connection with any leose identified 
in the order without prior M M S  
op rovol. 

&) For 011 leoses identified in the 
ordor issued under porogrn h (o ) ( l )  of 
this section, the poyor shol! 
instructions which MMS shn I issue in 
the "MMS Poyor Hondbook" or 
otherwise, report os o credit bolonce 011 
crudit odjustments which othorwise 
would hove resulted in credits. Tho 
po or sholl not m o u p  the credit 

(3) The poyor sholl continue to report 
credit bolonces pursuant to porogroph 
( 0 ) ( 2 )  of this section until tho ogHrogote 
of the credit bolonces oquols the omount 
which the poyor cloims is time-borred, 
togoher with interest theroon through 
the dote of 'he order issued under 
porograph (o)(l) of this section ond for 
1 yoor In odvonce, os specifiod in such 
order. 

(4) After tho oggregote credit bolonce 
estoblished pursuant to porogroph (oI(2) 
of this section equols the omount 
specified in the order, the poyor moy 
resume reporting otherwise ollowoble 
crodit odjustments which result in 
credits without further MMS op rovol, 

roquin, thot the credit bolonce be 
incwosed through the procedure 
provided In porngrophr (o ) ( l )  through 

is  currently nu B iting tho: poyor's 

B d y  

§218.505 AUthorlty Of MMS to ;*tlJblt  

(0 )  (I) Following ony ollegotion by ony 

oyor which wos d ue vithin 10 yeors 

ort ony credit odiur.' ment 
in a credit on o Form 

rrsuont 

bo Y once. 

except thot MMS moy periodico P ly 

(0)(3) of this section to reflect increosed 
interest occrued. 

(5) The MMS will not opply the 
oggregote credit bolonce ogoinst the 
omount which the oyor cloims is time- 

until the omount which MMS olleges 
the poyor owes becomes n "cloim" os 
defined in 30 CFR 218.602. 

(h) If M A S  hove issued on order 
under porogroph (01 of this sec!ion 
prohibiting the poyor from reporting ony 
credit odjustment which results in o 
credit with respect to ony poyment 
mode in connection with ony leose, 
MMS may limit or remove the 
prohibition if the poyor ogrees in 
writing that the poyor woives and ogrees 
not to assert a limitotions defense 
ogoinst collection or enforcement of the 
omount which the poyor clniins is time- 
borred, together with intorest on the 
omount MMS cloims. 

(c) The MMS Director or hidher 

borred by woy ,f o s ministrotive offset 

desi neemoy: 
Ilfbv notice Dublished in the Federal - -  * 

Register or thrdugh omendment to the 
MMS poyor hundbooks, or otherwise by 
order estoblish threshold owounts for 
ony leose or cotegory of leoses, obove 
which o poyor moy not report o credit 
odjustment to ony previous poyment 
mode for on production month under 

without prior MMS opprovol, under 
such procedures os may be prescribed; 
ond 
(2) order ony poyor to not recoup or 

report o crodit odjustment which results 
in o credit for ony omount submitted for 
opprovol for such reosonoble period of 
time os moy be necossory for MMS to 
verify the noture 01 i omount of ony 
overpoyment, A poi Ir moy not divide 
the nmount of on prior poyment for sny 

recouped through use of o credit 
odjustment into smoller increments to 
be rocouped or reported os successive 
credit odjufftments In successive months 
for purposes of ovoiding the 
requirements of this subport. 
$218.506 Effect of timebar defenses on 
audit practice. 

(0 )  Following eny allegotion by ony 
poyor in ony odministrotive or judicial 
proceeding thot M M S  is time-borred 
from collecting ony omount due from 
thot poyor with respect to ony leose, 
MMS moy opply ony overpoyments, 
determined in occordonce with 
porogroph (b) of this section, mode in 
connection with thot leose by thot poyor 
which are discovered upon oudit to 
sot is fy the ollegedl y t imebarred 
under oymenl. 

overpoynient with respect too leose, 

ony leose w B ich results in a credit 

production mont i under any leose to be 

(b) I!n poyor has made on 

MMS first will offset that overpoymorrt 
ogoirist thot pnyor's underpoymonts on 
the some leose. which wcurrud withirl 
the some oudit period or within 10 yoors 
of the dote MMS osserts the offset, 
whichever is longer, beginning with tho 
oldest underpoyment first. Any net 
over oyment remolning ofior such offset 
may \ e held for application to ony cloim 
resulting from on underpoyment wder  
on other ieose throqgh odministmtive 

(c) (1) Notwithstonding porogrnph (b) 
of this section, MMS will first offset 
overpoyments and underpoyments 
occurring in consocutive months where 
both the overpoyment and the 
underpoyment orise because a valume 
of production reported for one 
production month should have been 
reported for the immodiody preceding 
or immediotely succeeding production 
month. 

(2) Notwithstonding porogrnph (b) of 
this section, if  o poyor demonstrates thot 
on overpoyment which Mh4S hos used 
to offset against underpoyments on o 
leose pursuont to porogroph (bl would 
be subject to offsetting ogoinst o relotod 
undorpoymont on o different loose 

P int occount for the ollowed cross-looso 
offset before opplying the overpoyment 
to on underpoyment on the some leose. 
)218.!507 Relationship of c d l t  
adjustments and refund requests to known 
underpayments. 

(0 )  If o poyor otherwise would report 
o credit odjustment which would resul: 
in o credit, or otherwise would request 
o rofund of on omount previously poid, 
under circumstnnces where there ore 
known underpoyments occurring in ony 
other period under the some leose, the 
poyor sholl oppl the omount which 

from current mo*dh's royolties. or for 
which o refund would have beon 
requested, 09 on offset ogoinst ony 
known underpoyment under thot leose 
(including, but not limited to, 
underpoyments which the poyor ossorts 
MMS rno not collect becouse of o 
stotute ohimitotions) os prescribed iii 
poro ro h (b) of this section. 

(bff1)h) Any ovcrpoyment sholl be 
offset first ogoinst the oldest known 
underpoyments. including interest owed 
thereon, occurring on the some leose: 

(A) within IO yeors of the dote thot 
MMS receives the Form MMS-2014 thot 
includes the report of the offset, or tho 
dote thot MMS should hove receiver! the 
report of the offset if the 1 ayor hod 
acted diligently oftor discovery of tho 
over oyment orrd underpoyment: or 

(Brwithin eithor the snme oudit 
period or the some time period covered 

of r set. 

ursuont lo 30 CFR 218.42(b). M M S  will 

otherwise woul d hove been recoupod 
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by an MMS order to perform a 
restructured accounting as the 
overpayment occurred, the beginning of 
which is more than 10 years before the 
date that MMS receives the Form MMS- 
2014 that includes the report of the 
offset and the end of which is within 10 
years of that date. 

(ii) The payor shall revise its royalty 
report for the underpaid period 
accordingly. 

(2)(1) Notwithstanding paragraph 
(b)(l) of this section, a payor shall first 
offset overpayments and underpayments 
occurring in consecutive months where 
both the overpayment and the 
underpayment arise because a volume 
of production reported for one 
production month should have been 
reported for the immediately preceding 
or immediately succeeding production 
month. 

( i i )  Notwithstanding paragraph (b)(l) 
of this section, a payor shall first offset 
an overpayment subject to offsetting 
against a related underpayment on a 
different lease pursuant to 30 CFR 
218.42(b), before applying the 
overpayment to an underpayment on 
the shme lease. 

case where the MMS has alleged that 
the payor has underpaid but the payor 
disputes the liability for additional 
royalties (on grounds other than time 
bar) in an administrative appeal or 
judicial proceeding, and has posted an 
adequate surety instrument under part 
243 of this title or other applicable law 
for amounts due which have h e n  
calculated. 
g 218.608 Effwt of olfwtm on late payment 
lnterert 

against underpnyments pula .,ant to this 
subpart, late payment charges pursuant 
to 30 U.S.C. 172l(a) or 30 CFR part 218 
shall be assessed each month only on 
the net amount of underpayment, if any, 
remaining after the offset. 

0 218.509 Exceptlona 

Adjustments in rcporting resulting 
frcm any of the following shall not be 
considersd to be credit adjustments 
withfn the meaning of this subpart: 

(a) The retroactive effect of B 
unitization or communiti7~tion 
agreemen t : 

(b) Changes in ollovmd estimated 
payments. 
IFR Doc. 83-18748 Filud 8-18-83: 8:45 am1 
ULUWO COOI 0 1 0 4 R 4  

(c) This sectton does not apply in any 

If a payor offsets overpayments 

Omce of Surface Mining Reclamation 
and Enforcement 

30 CFR Part8 840,842 and 843 

Availability of Petition To initiate 
Rulemaking; Surface Coal Minlng and 
Reclamadon Operations; Permanent 
Regulatay Program: State Inspection 
and Enforcement Authority, Federal 
Inspection and Enforcement Authority 
AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 
ACTION: Notice of availability of a 
petition to initiate rulemaking and 
request for comment. 

SUMMARY: OSM is seeking comments 
concerning the rule changes suggested 
in a petition submitted pursuant to the 
Sdrface Mining Control and 
Reclamation Act of 1977 (SMCRA or the 
Act). The petitioners seek to revise the 
regulations addressin the oversight role 

which have been delegated rimary 

surface coal mining and reclamation 
operations by the Secretary of the 
Interior. The petition focuses on the 
treatment of citizen com laints alleging 

o erations and citizen complaints 

does not conform to applicable 
requirements. The petition suggests 
OSM amend its regulations at 30 CFR 
parts 840,842 and 843 relating to the 
issuance of Federal ten-day notices of 
States, handling my OSM of potentially 
im rovidently issued or allegedly 
de cient permits, and processin of 
citizen complaints that allege eit er on- 
thsground violations or defects in 
State-issued permits. Comments will 
assist the Director of OSM in making the 
decision whether to grant or deny the 
petition. 
DATE& OSM will accept written 
comments on the petition until 5 p.m. 
Eastern time on September 16,1993. 
ADDRESSES: Mail comments to the Office 
of Surface Mining Reclamation and 
Enforcement, Administrative Record, 
room 66PNC. 1951 Constitution 
Avenue, NW., Washington, DC. 20240; 
or hand-deliver the comments to the 
Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record, room 660,800 North Capitol 
Street, NW., Washington, DC. 

and responsibilities o I f  OSM in States, 

responsibility over the regu f ation of 

violations at surface coa f mining 

a P leging that a State permitting decision 

a R 

D.C. 20240; Telephone (202) 208-2550 
(Commercial or I T S )  . 
SUPPLEMENTARY INFORMATION: 
1. Public Commont Procodurns 
11. Background and Substanm of Petition 
III. Procedural Mattors 
I. Public Comment Procedures 
Written Comments 

Written comments on the suggested 
change should be specific, should be 
confined to issues pertinent to the 
proposed revision, and should explain 
the reason for the comment. Where 
practicable, commentem should submit 
three copies of their comments. 
Comments received after the close of the 
comment period (see DATES) or 
delivered to an address other than those 
listed (see ADDRESSES) may not 
necessarily be considered or included in 
the Administrative Record on the 
petition. 
Availability of Copies 

Additional copies of the petition, 
copies of 30 CFR parts 840,842, and 
843, and other OSM regulations are 
available for inspection and may be 
obtained at the location listed under 

Public Hearings 
OSM will not hold public hearings on 

the proposed revision, but OSM 
personnel will be available to meet with 
the public during business hours 9 a.m. 
to 5 p.m. during the comment period. In 
order to arrange such a meeting, call or 
write to the person identified under FOR 
FURTHER INFORMATION CONTACT. 

11. Background and Substance of 
Petition 

OSM received a letter dated July 16, 
1992, from Gregory E. Conrad 
transmitting a petition for rulemaking 
on behalf of the Interstate Mining 
Compact Commission, a multi-State 
governmental organization representing 
17 eastern and midcontinent States. The 
petitioners requested that 30 CFR parts 
840,842 and 843 be amended to address 
the oversight role of OSM in States 
where a State regulatory program is in 
effect. The petition focuses on the 
treatment of citizen complaints alleging 
violations at surface coal mining 
operations and citizen complaints 
alleging that a State permit decision 
does not conform to applicable 
requirements. The text of the petition 
a~~et .16 at the end of this notice. 

ADDRESSES. 

.. 
FOR FURTHER INFORMATION CONTACR Under section 201(g) of SMCRA, any 
Daniel Stocker, OfIIce of Surface Mining person may petition Director of OSM to 
Reclamation and Enforcement, U,S. initiate a proceeding for the issuance 
Department of the Interior, 1951 amendment, or repeal of any of the 
Constitution Avenue, NW., Washington, regulations implementing SMCRA. 




