Sept enber 4, 1992
INVEST-F.904 1:30 a.m

| NVESTMENT CHAPTER
SECTI ON B
SETTLEMENT OF DI SPUTES BETWEEN A PARTY AND
AN | NVESTOR OF ANOTHER PARTY!

Article 1115: Purpose

This Section establishes a nechanism for the settlenent of
investnent disputes that assures both equal treatnment anong
investors of the Parties in accordance with the principle of
international reciprocity and due process before an inpartial
tri bunal

Article 1116: daimby an Investor of a Party on Behalf of Itself

1. An investor of a Party may submt to arbitration under
this Section a claimthat another Party has breached:

(a) a provision of Section A of this Chapter; or

(b) paragraph 3(a) of Article 1502 (Mnopolies) or paragraph
2 of Article 1503 (State Enterprises) where the alleged
breach pertains to the obligations of this Chapter;

and that the investor has incurred |oss or damage by reason of, or
arising out of, that breach.

2. An investor may not make a claim if nore than three
years have elapsed from the date on which the investor first
acquired, or should have first acquired, know edge of the alleged
breach and know edge that the investor has incurred | oss or danage.

'This Part is without prejudice to the rights and obligations
of the Parties as set out in Chapter 23.
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Article 1117: Caim by an Investor of a Party on Behalf of an
Ent erpri se’

1. An investor of a Party, on behalf of an enterprise of
another Party that is a juridical person that the investor owns or
controls directly or indirectly, may submt to arbitration under
this Section a claimthat the other Party has breached:

(a) a provision of Section A of this Chapter; or

(b) paragraph 3(a) of Article 1502 (Mnopolies) or paragraph
2 of Article 1503 (State Enterprises) where the alleged
breach pertains to the obligations of this Chapter;

and that the enterprise has incurred |oss or danmage by reason of,
or arising out of, that breach.

2. An investor may not nake a claim on behalf of an
enterprise described in paragraph 1 if nore than three years have
el apsed from the date on which the enterprise first acquired, or
should have first acquired, know edge of the alleged breach and
know edge that the enterprise has incurred | oss or danage.

3. Where an investor nakes a claim under this Article and
the investor or a non-controlling investor in the enterprise nakes
a claimunder Article 1116 arising out of the sanme events which
gave rise to the claimunder this Article, and two or nore of the
clains are submtted to arbitration under Article 1120, the clains
should be heard together by a Tribunal established pursuant to
Article 1125, unless the Tribunal finds that the interests of a
di sputing party woul d be prejudiced thereby.

4. An investnent nmay not nake a clai munder this Section.
Article 1118: Settlenent of a daim Through Consultation and
Negot i ati on

The disputing parties should first attenpt to settle a claim
t hrough consul tation or negoti ation.

Article 1119: Notice of Intent to Submt a daimto Arbitration

The di sputlng investor shall give to the disputing Party
witten notice® of its intention to submit a claimto arbitration

>The Parties agree that neither an investor nor an enterprise
shoul d receive double recovery. To the extent necessary, this
concept will be built into the final text.

%In the case of each Party, it is necessary to say where notice
INVEST-F.904
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at least ninety days before the claimis submtted, which notice
shal | specify:

(a) the nane and address of the disputing investor;

(b) the provisions of this Agreenent alleged to have been
breached and any ot her rel evant provisions;

(c) the issues and the factual basis for the claim and

(d) the relief sought and the approxi mate anount of danages
cl ai med.

Article 1120: Subm ssion of a aimto Arbitration

1. Except as provided in Annex 1120.1, and provided that
si x nonths have el apsed since the events giving rise to a claim a
di sputing investor may submt the claimto arbitration under:

(a) the ICSID Convention, provided that both the disputing
Party and the Party of the investor are parties to the
Conventi on;

(b) the Additional Facility Rules of I1CSID, provided that
either the disputing Party or the Party of the investor,
but not both, is a party to the |ICSID Convention; or

(c) the UNCITRAL Arbitration Rules.

2. The applicable arbitration rules shall govern the
arbitration except to the extent nodified by this Section.
Article 1121: Conditions Precedent to Submssion of a CQaimto
Arbitration

1. A disputing investor may submt a claim under Article

1116 to arbitration only if:

(a) the investor consents to arbitration in accordance wth
the provisions of this Section; and

(b) both the investor and an enterprise of another Party
that is a juridical person that the investor owns or
controls directly or indirectly, waive their right to
initiate or continue before any admnistrative tribuna
or court under the domestic law of any Party any
proceedings with respect to the neasure of the disputing

and ot her docunentati on should be sent.

INVEST-F.904
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Party that is alleged to be a breach of Section A of
this Chapt er, par agr aph 3(a) of Article 1502
(Monopolies) or paragraph 2 of Article 1503 (State
Enterprises), except for proceedings for injunctive,
declaratory or other extraordinary relief, not involving
the paynent of danmages, before an admnistrative
tribunal or court under the donestic law of the
di sputing Party.

2. A disputing investor may submt a claim under Article
1117 to arbitration only if both the investor and the enterprise:

(a) consent to arbitration in accordance with the provisions
of this Section; and

(b) waive their right to initiate or continue before any
admnistrative tribunal or court under the donestic |aw
of any Party any proceedings with respect to the neasure
of the disputing Party that is alleged to be a breach of
Section A of this Chapter, paragraph 3(a) of Article
1502 (Monopolies) or paragraph 2 of Article 1503 (State
Enterprises), except for proceedings for injunctive,
declaratory or other extraordinary relief, not involving
the paynent of danmages, before an admnistrative
tribunal or court wunder the donestic law of the
di sputing Party.

3. A consent and waiver required by this Article shall be
in witing, shall be given to the disputing Party, and shall be
included in the submssion of a claimto arbitration.

Article 1122: Consent to Arbitration

1. Each Party consents to the submssion of a claim to
arbitration in accordance with the provisions of this Section.

2. The consent given by paragraph 1 and the subm ssion by a
di sputing investor of a claimto arbitration in accordance with the
provisions of this Section shall satisfy the requirenent of:

(a) Chapter Il of the I1CSID Convention (Jurisdiction of the
Centre) and the Additional Facility Rules for witten
consent of the parties;

(b) Article Il of the New York Convention for an agreenent
inwiting; and

(c) Article |1 of the |Inter-Arerican Convention for an
agr eenent .

INVEST-F.904



Article 1123: Nunber of Arbitrators and Met hod of Appoi nt ment

Subject to Article 1125, and unless the disputing parties
agree otherwi se, the Tribunal shall consist of three arbitrators.
One arbitrator shall be appointed by each of the disputing parties.

The third, who shall be the presiding arbitrator, shall be
appoi nted by agreenment of the disputing parties.

Article 1124: Constitution of Tribunal Wwen a Party Fails to
Appoint an Arbitrator or the D sputing Parties Are Unable to Agree
on a Presiding Arbitrator

1. The Secretary-Ceneral of ICSID shall serve as appointing
authority for an arbitration under this Section.

2. If a Tribunal has not been constituted wthin 90 days
from the date that a claim is submtted to arbitration, the
Secretary-Ceneral, at the request of either disputing party:

(a) shall appoint the arbitrator or arbitrators not vyet
appointed in his discretion, except for the presiding
arbitrator; and

(b) shall appoint the presiding arbitrator in accordance
wi th paragraph 3.

3. The Secretary-CGeneral shal | appoint the presiding
arbitrator from the list of presiding arbitrators described in
paragraph 4.* In the event that no such presiding arbitrator is
avail able to serve, the Secretary-General shall appoint a presiding
arbitrator who is not a national of any of the Parties from the
| CSI D Panel of Arbitrators.

4. As of the entry into force of this Agreenent, the
Parties shall have jointly designated, wi t hout regard to
nationality, thirty pr esi di ng arbitrators meet i ng t he
qualifications of the rules referred to in Article 1120 and
experienced in international |aw and investnent.

5. Subject to paragraph 8, where a disputing investor
submts a claimto arbitration under the ICSID Convention or the
Additional Facility Rules, each Party agrees:

(a) to the appointnment by the investor of a national of the
Party of the investor as an arbitrator; and

“Wiere an appoi ntment is made in these circunstances, the issue
of nationality of the presiding arbitrator remains to be resol ved.
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(b)

6.

6
to the appointment by the Secretary-CGeneral of a
national of the Party of the investor as an arbitrator
or as a presiding arbitrator.

Subject to paragraph 8, a disputing investor described

in Article 1116 may submt a claim to arbitration, or continue a
claim under the I CSID Convention or the Additional Facility Rules,
only on the follow ng conditions:

(a)

(b)

7.

where the disputing Party appoints a national of the
di sputing Party as an arbitrator, the investor agrees in
witing to the appoi ntnent; and

where the Secretary-Ceneral appoints a national of the
di sputing Party as an arbitrator or as a presiding
arbitrator®, the investor agrees in witing to the
appoi nt ment .

Subject to paragraph 8, a disputing investor described

in paragraph 1 of Article 1117 may submt a claimto arbitration,
or continue a claim under the ICSID Convention or the Additional
Facility Rules, only on the follow ng conditions:

(a)

(b)

(a)

where the disputing Party appoints a national of the
disputing Party as an arbitrator, the investor and the
enterprise agree in witing to the appoi ntnent; and

where the Secretary-Ceneral appoints a national of the
di sputing Party as an arbitrator or as a presiding
arbitrator,’ the investor and the enterprise agree in
witing to the appointment.?

A disputing party:

in the case of a claim submtted to arbitration under
the 1CSID Convention, may propose, under Article 57 of
the Convention, the disqualification of a nmenber of the
Tribunal on account of any fact indicating a nanifest

° See footnote 4.

® See footnote 4.

" See footnote 4.

8 canada and Mexico are prepared to have the Additional Facility

(and later

ICSID) operate in the NAFTA only on the condition that

they may appoint nationals to an Additional Facility or [1CSID
arbitration panel .
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7

lack of the qualities required by paragraph 1 of Article
14 of the Convention; and

(b) in the case of a claim submtted to arbitration under
the Additional Facility Rules, may propose, under
Article 14 of the Rules, the disqualification of a
menber of the Tribunal on account of any fact indicating
a manifest lack of the qualities required by Article 9
of the Rules.?

Article 1125: Consolidation

1. A Tribunal established under this Article shall be
est abl i shed under the UNCI TRAL Arbitration Rules, and shall conduct
its proceedings in accordance with those Rules, except as nodified
by this Section.

2. Were a Tribunal established wunder this Article is
satisfied that clains have been submtted to arbitration under
Article 1120 that have a question of law or fact in comon, the
Tribunal may, in the interests of fair and efficient resolution of
the clains, and after hearing the disputing parties, order that the
Tri bunal

(a) shall assunme jurisdiction over, and hear and determ ne
together, all or part of the clains; or

(b) shall assunme jurisdiction over, and hear and determ ne
one or nore of the clains, the determnation of which it
bel i eves woul d assist in the resolution of the others.

3. A disputing party that seeks an order under paragraph 2
shall request the Secretary-CGeneral of ICSID to establish a
Tri bunal and shall specify in the request:

(a) the nane of the disputing Party or disputing parties
agai nst which the order is sought;

(b) the nature of the order sought; and
(c) the grounds on which the order is sought.
4 The disputing party shall give to the disputing Party or

disputfng parties against which the order is sought a copy of the
request.

°This is necessary only if there is a real concern that
agreenment to appointnment wunder paragraphs 5 through 7 would
constitute a waiver of the grounds for chall enge.
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5. Wthin 60 days of receipt of the request, the Secretary-
CGeneral of ICSID shall establish a Tribunal consisting of three

arbitrators. The Secretary-Ceneral shall appoint the presiding
arbitrator from the roster described in paragraph 4 of Article
1124. In the event that no such presiding arbitrator is available
to serve, the Secretary-Ceneral shal | appoint a presiding

arbitrator, who is not a national of any of the Parties, fromthe
| CSID Panel of Arbitrators. The Secretary-Ceneral shall appoint
the two other nenbers from the roster described in paragraph 4 of
Article 1124, and to the extent not available from that roster,
from the I1CSID Panel of Arbitrators, and to the extent not
available from that panel, in the discretion of the Secretary-
Ceneral. One nenber shall be a national of the disputing Party and
one nenber shall be a national of the Party of the disputing
i nvestors.

6. Were a Tribunal has been established wunder this
Article, a disputing party that has not been naned in a request
made under paragraph 3 may nake a witten request to the Tribuna
that it be included in an order nade under paragraph 2, and shal
specify in the request:

(a) the party's nane and address;

(b) the nature of the order sought; and

(c) the grounds on which the order is sought.

7. A disputing party described in paragraph 6 shall give a
copy of its request to the parties naned in a request nade under
par agr aph 3.

8. A Tribunal established under Article 1120 shall not have
jurisdiction to decide a claim or a part of a claim over which a
Tri bunal established under this Article has assuned jurisdiction.®

9. A disputing Party shall give to the Secretariat of the
Comm ssion, within 15 days of receipt by the disputing Party, a
copy of:

(a) a request for arbitration nmade wunder paragraph 1 of
Article 36 of the I CSID Conventi on;

10 This does not address the status of an Article 1120

Tribunal pending decision on whether to consolidate by a
consolidation Tribunal, and does not address the effect of an order
under paragraph 2(b). To be consi dered.

INVEST-F.904
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(b) a notice for arbitration made under Article 2 of the
Additional Facility Rules; or

(c) a notice of arbitration given under the UNC TRAL
Arbitration Rul es.

10. A disputing Party shall give to the Secretariat of the
Comm ssion a copy of a request nade under paragraph 3 of this
Article:

(a) wthin 15 days of receipt of the request, in the case of
a request made by a disputing investor;

(b) wthin 15 days of making the request, in the case of a
request nmade by the disputing Party.

11. A disputing Party shall give to the Secretariat of the
Comm ssion a copy of a request nade under paragraph 6 of this
Article wthin 15 days of receipt of the request.

12. The Secretariat of the GCommssion shall nmaintain a
public register consisting of the docunents referred to in
paragraphs 9, 10 and 11 of this Article.

Article 1126: Notice

A disputing Party shall deliver to the other Parties:

(a) witten notice of a claim that has been submtted to
arbitration wthin 30 days fromthe date that the claim
is submtted; and

(b) copies of all pleadings filed in the arbitration.

Article 1127: Participation by a Party

Oh witten notice to the disputing parties, a Party may make
subm ssions to a Tribunal on a question of interpretation of this
Agr eenent .

Article 1128: Docunents

A Party shall be entitled to receive fromthe disputing Party
at the cost of the requesting Party:

(a) a copy of the evidence that has been tendered to the
Tri bunal ; and

(b) a copy of the witten argunent of the disputing

INVEST-F.904
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parties.
Article 1129: Place of Arbitration

Unl ess the disputing parties agree otherw se, a Tribunal shal
hold an arbitration in the territory of a Party which is a party to
the New York Convention, selected in accordance wth:

(a) the Additional Facility Rules if the arbitration is
under those rules or the ICSID Arbitration Rules; or

(b) the UNCITRAL Arbitration Rules if the arbitration is
under those rul es.

Article 1130: Coverning Law

A Tribunal established under this Section shall decide the
issues in dispute in accordance with this Agreenent and applicable
rules of international |aw.

Article 1131: Interpretation of Annexes

1. Were a disputing Party asserts as a defence that the
measure alleged to be a breach of this Chapter is within the scope
of an exception set forth in Annex | (Bound), Annex |l (Unbound),
Annex |1l (Mexican Constitution) or Annex IV (MN), on request of
the disputing Party, the Tribunal shall request the interpretation
of the Comm ssion on this question. The Comm ssion shall have 60
days to submit its interpretation in witing to the Tribunal .

2. If the Commssion submts to the Tribunal an agreed
interpretation, the interpretation shall be binding on the
Tri bunal . If the GCommssion fails to submt an agreed
interpretation or fails to submt an agreed interpretation wthin
such 60 day period, the Tribunal shall decide the issue of
interpretation of the exception.®

1 Wordi ng must be devel oped to ensure that confidentiality

IS respected.

12 The role of the CGCommssion under this Article 1is
unrel ated to Chapter 23.

13 The Parties agree that trilateral agr eenent on
interpretation of a provision of the NAFTA will be binding on an
investor/state arbitration tribunal, and wll draft |anguage

accordingly with appropriate location to be determned by the
Lawers' G oup.
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Article 1132: Report froman Expert

Wthout prejudice to the appoi ntnment of other kinds of experts
where authorized by the applicable arbitration rules, a Tribunal
at the request of a disputing party or, wunless the disputing
parties disapprove, on its ow initiative, may appoint one or nore
experts to report to it in witing on any factual issue concerning
environnmental, health, safety or other scientific matters rai sed by
a disputing party in a proceeding, subject to such terns and
conditions as the disputing parties nmay agree.

Article 1133: Interim Measures of Protection
A Tribunal may take such nmeasures as it deens necessary to

preserve the respective rights of the disputing parties, or to
ensure that the Tribunal's jurisdiction is made fully effective.

Such measures may include, but are not limted to, orders to
preserve evidence in the possession or control of a disputing
party, or to protect the Tribunal's jurisdiction. An interim

measure of protection may not include an order of attachnent or an
order to enjoin the application of the neasure alleged to be the
breach of Section A of this Chapter, paragraph 3(a) of Article 1502
(Monopolies) or paragraph 2 of Article 1503 (State Enterprises).

For purposes of this paragraph, an order includes a reconmendati on.

Article 1134: Final Award

1. Wiere a Tribunal nmakes a final award against a Party,
the Tribunal may award only:

(a) nonetary damages, and any applicable interest; or

(b) restitution of property, in which case the award shall
provide that the disputing Party nmay pay nonetary
damages, and any applicable interest, in lieu of
restitution.

2. Subject to paragraph 1, where a claim is nade under
paragraph 1 of Article 1117:

(a) an award of restitution of property shall provide that
restitution be nade to the enterprise;

(b) an award of nonetary damages, and any applicable
interest, shall provide that the sum be paid to the
enterprise; and

(c) the award shall provide that it is nmade wthout
prejudice to any right that any person may have in the
relief under applicable donestic |aw.

INVEST-F.904
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3. A Tribunal nmay not order a Party to pay punitive
damages.

Article 1135: Finality and Enforcenent of Award

1. An award made by a Tribunal is binding on the disputing
parties but shall have no binding force except between the
di sputing parties and in respect of the particul ar case.

2. Subj ect to paragraph 3, a disputing party shall abide by
and conply with an award w t hout del ay.*

3. A disputing party may not seek enforcenment of a fina
award until:

(a) in the case of a final award nade wunder the 1CSID
Conventi on:

(i) 120 days have elapsed from the date the award was
rendered and no disputing party has requested
revision or annul nent of the award; or

(ii) revision or annul nent proceedi ngs have been
conpl et ed; and

(b) in the case of a final award under the Additional
Facility Rules of ICSID or the UNCITRAL Arbitration
Rul es:

(i) 3 nmonths have elapsed from the date the award was
rendered and no disputing party has commenced a
proceeding to revise, set aside or annul the award;
or

(ii1) a court has dismssed or allowed an application to
revise, set aside or annul the award and there is
no further appeal.

5. Each Party undertakes to provide for the enforcenent in
its territory of an award.'®

1 Oiginal idea included only a final award, subject to

revi ew. If it includes interim awards, nust also be subject to
revi ew.

" This should not place on a Party an extra-territorial
obl i gati on.

INVEST-F.904
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6. If a Party fails to abide by or conply wth the terns of
a final award under this Section, the Conmm ssion provided for in
Chapter 20 shall, wupon delivery of a request by any other Party

whose investor was party to the investnent dispute, establish a
panel under Article 2008(1). The requesting Party may seek in such
pr oceedi ngs:

(a) a determnation that the failure to abide by and conply
with the terns of the final award is inconsistent with
the obligations of this Agreenent; and

(b) a recommendation that the defaulting Party abide by or
comply with the terns of the final award.

7. A disputing investor may seek enforcenent of an
arbitration award wunder the |1CSID Convention, the New York
Convention or the Inter-American Convention regardl ess of whether
pr oceedi ngs have been taken under paragraph 6.

8. A claim that is submtted to arbitration shall be
considered to arise out of a commercial relationship or transaction
for purposes of Article I of the New York Convention and Article |
of the Inter-American Convention. '

Article 1136: Ceneral

1. Tinme when a daimis Submtted to Arbitration: A clam
is submtted to arbitration under this Section when:

(a) the notice of registration of the request to institute
arbitration proceedings has been dispatched by the
Secretary-Ceneral of ICSID in accordance wth paragraph
3 of Article 36 of the I CSID Conventi on;

(b) the certificate of registration of the notice for
arbitration has been dispatched by the Secretary-CGeneral
of ICSID in accordance with Article 4 of Schedule C of
the Additional Facility Rules; or

(c) the notice of arbitration given wunder the UNC TRAL
Arbitration Rules is received by the disputing Party.

2. Recei pts under |nsurance or Quarantee Contracts: In an
arbitration under this Section, a Party shall not assert, as a
defense, counterclaim right of set off or otherwise, that the
i nvestor concerned has received or will receive, pursuant to an

16 Query whether this should be acconplished by Canada and
the U S. renoving the commercial reservation.
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i nsurance or guarantee contract, i ndemmi fication or ot her
conpensation for all or part of its alleged danmages.

INVEST-F.904
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For purposes of this Section:

(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

(i)

(i)

"disputing investor" neans an investor that nmakes a
clai munder this Section;

"disputing Party" means a Party against which a claimis
made under this Section;

"disputing party" neans the disputing investor or the
di sputing Party;

"disputing parties" neans the disputing investor and the
di sputing Party;

"ICSID Convention" neans the Convention on the
Settlenment of Investnent D sputes between States and
Nationals of other States, done at Washi ngton, March 18,
1965;

"I CSID' nmeans the International Centre for Settl enent of
| nvest ment D sput es;

"Inter-Arerican Convention" neans the Inter-Anerican
Convention on International Commercial Arbitration, done
at Panama, January 30, 1975;

"New York Convention" means the United Nations
Convention on the Recognition and Enforcenent of Foreign
Arbitral Awards, done at New York, June 10, 1958;

"UNCI TRAL Arbitration rules" neans the arbitration rules
of the United Nations Conm ssion on International Trade
Law, approved by the United Nations Ceneral Assenbly on
Decenber 15, 1976;

"Tribunal® neans an arbitration tribunal established
under Article 1120 or 1125.
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Annex 1120.1

1. An investor of another Party nmay not allege that Mexico has
br eached:

(a) a provision of Section A of this Chapter; or

(b) paragraph 3(a) of Article 1502 (Mnopolies) or paragraph
2 of Article 1503 (State Enterprises) where the alleged
breach pertains to the obligations of this Chapter;

both in an arbitration under this Section and in proceedi ngs before
a Mexican court or admnistrative tribunal.

2. Where an enterprise of Mexico that is a juridical person that
an investor of another Party owns or controls directly or
indirectly alleges in proceedings before a Mexican court or
admnistrative tribunal that Mexico has breached:

(a) a provision of Section A of this Chapter; or

(b) paragraph 3(a) of Article 1502 (Mnopolies) or paragraph
2 of Article 1503 (State Enterprises) where the alleged
breach pertains to the obligations of this Chapter;

the investor may not allege the breach in an arbitration under this
Secti on.
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