April 13, 2002

Federal Trade Commission

Office of the Secretary, Room 159
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

IN THE MATTER OF TELEMARKETING RULEMAKING - COMMENT
FTC FILE NO. R41100

| thank the FTC for its proposad and write in strong support of the proposed nationa do not call
lig. A naiona DNC ligt was clearly the preferred choice of Congress when it passed the Telephone
Consumer Protection Act (TCPA). Thefailure of the FCC to create such alist has lead to the problems
we now have, and the increasing number of statesthat pass DNC ligsto addressthem. | havefiled severd
quits againg telemarketers, and find they generdly fal to comply with the FCC's existing regulations,
particularly those regarding identification of the solicitor.

| have tried to write comments roughly in the order the topics were listed in the proposed rule
changes, dthough | have miscellaneous comments as well.

FTC Do-Not-Call List Registry - Costs

The cost of the nationd list should be borne by the telemarketers, and by recoveriesin FTC
enforcement proceedings, not by Americans who Smply want to be left done inther home. It gppearsthis
is what the FTC proposes. The FTC proposed this rule because it realizes there are serious privacy
problems with tdlemarketing, and the best way to address the problem is to get as many persons as
possbleon aDNC list. The best way to obtain this recognized goal isto not assess any charge for adding
aphone number tothe DNC lig. At the very leadt, the FTC should make it freeinitidly, and if it turns out
that the FTC later needs to assess citizens afeg, it cando so then. People who have dready experienced
the benefits of being on the FTC lit for free initidly will clearly be more indined to pay asmdl fee than if
they never had this benefit because a smdl fee scared them away.

An area code change is effectivdy, achangein the telephone number. If the FTC can develop
software to update area code changes automaticaly, fine. Otherwise, ditizens will have to re-enter their
number with the new area code, just as they would if they obtain an additiona, new telephone number.

There should be some form of verification for both citizens and tel emarketers to check to see if a
phone number ison the FTC' sDNC registry list. Anautomated system should be possble, or through the
web.



Definitions - 16 C.F.R. Part 310.2

(c) “Billing Information” - This definition should explicitly include “socid security number.” The FTC
should aso congder including certain types of identifying information commonly used by, traded among,
and reported by, the nationd credit reporting agencies.

(r) "Outbound Telephone Call” - The new definition of “Outbound telephone cdl” should address the
intrusve and annoying practice of the same telemarketer or salesperson solicits more than one item on
behdf of the same sdler.  This often happens with telephone companies, which will try to sdl you every
sarvice they have, even if dl you did was cdl to correct a hilling issue. Such persons would meet the
definition of ‘telemarketer’ at 310.2(2), yet under the proposed definition of “Outbound Teephone Cal”
only part of their solicitation(s) would be regulated. Thus the increasing problem of ‘up-seling” that the
FTC identified would not be fully addressed. The language at proposed 310.2(t)(3) should be changedto
read: “involves a sngle tdemarketer initiating the solicitation of a product or service on behdf of one or
more sdllers or charitable organizations.”

The FTC should aso make sure to darify inits order that an * outbound telephone cdll’ includes
cdlsinitiated for ses purposes irrespective of whether atelemarketer speaks to a consumer or donor -
i.e. it includes predictive dider hang up cdls, dso known as dead-ringers.

Hndly, the FTC should make it clear, ether a new definition, or in its promulgating order, that
connections to a consumer made by or through a trunk line, T1 line, PBX or other circuit, computer or
other equipment are al consdered ‘telephone cdls’

Abusivetelemarketing acts or practices- 16 C.F.R. Part 310.4

“Billing Information” - Part 310.4(a)(5).

This subsection should adso address and explicitly indude sdling and/or transferring of ‘hilling
information. My undergtanding of the proposd is that it would only cover “receiving” of ‘hilling
information.” Why restrict and regulate only one end of the process that resultsin the potentialy abusive
trandfer of *billing information’?

Caller ID - Part 310.4(a)(6).

| have posted at www.worshaml aw.comvtel emarketing.htman example of what the FT C rulewould
prevent - the ddliberate use of Cdler ID to midead. My web ste sample call shows“FREE MONEY”
on the Cdler ID display. Failureto provide true Cdler ID information does indeed “assist or facilitate’
deceptive telemarketing.

The FTC's rule is good as far as it goes: prohibiting blocking or otherwise subverting the
transmission of the name and/or telephone number of the caling party for caler identification service



purposes. However the FTC must go the step further that it is serioudy considering, by requiring
telemarketers to affirmatively send or provide non-deceptive caler 1D information.

The FTC proposal recognizesthat two states, NH and TX, already require afirmative production
of Cdler ID information. The FTC aso notes that H.R. 90, passed Dec. 4, 2001 by the U.S. House,
“would require that the telemarketer display on the Caler ID equipment the name of the sdler on whose
behdf the cdl isbeing made and avalid, working telephone number the consumer may cdl to be placed
ona‘do-not-cdl’ ligt.” Thishill isinlinewith NH and TX, but for some reason the FTC incorrectly placed
this House hill among the states that only prohibit Caler 1D blocking, and do not require affirmative
production of Cdler ID information. | believe the U.S. Senate is considering the stronger and more pro-
privacy gpproach to require affirmative production of Cdler 1D information.

The FTC noted that thereis only some evidence that trunk or T-1 lines can not produce Cdler ID
information, and in footnote 222 notes that ‘line Side’ connections are capable of tranamitting Caler ID
information, and that the FCC hasfound that PBX equipment doeshavethe capability of tranamitting Caller
ID information. All of the above strongly support the affirmative production of Caler ID informationfor dl
telemarketers.

The Cdler ID information transmitted need not be the number of the individud solicitor’s phone,
but there should at |east be arequirement to produce aworking phone number of the main switch or arcuit
of the cdll center, or customer servicenumber. Thereisadigtinction between "generic' Cdler ID dataand
“goecific” data. If atelemarketer has 60 linescarried by a T3 Trunk, and 100 sdes agents in the building,
the Caller ID doesNOT need to be the exact name and extension of the particular agent making that call,
just the generic name of the company, and a man switchboard number would be sufficient. The caler-
gpecific Cdler ID ismore expensve, and takes somewhat more advanced equipment. However, sending
generic Cdler ID should be easy, and canevenbe added at the centrd office by the phone company. The
bottom lire is that when the industry dams "we can't do it... it will cost hillions' they are taking about
gpecific Cdler ID, not generic Caler ID. The FTC should get further input from the FCC on whether the
on-premises telephone switches operated by telemarketers usng trunk lines have the ability to tranamit
Cdler ID.

Weghing the benefits, large cdl centers have the greatest ability to make this smple technical
adjustment, and amultaneoudy have the greatest impact on peopl€e’s privacy because of the far larger
number of outbound callsthey make. Who determines, and how will that person determine, whether a
telemarketer issmply claming that they can not provide Caler ID information?

We prohibit certain manufacturing operations in certain areas (i.e. resdentid didricts, wetlands,
etc.). Why can't werequirethat if you want to voluntarily enter the field of tdlemarketing, you must locate
where the phone company has digitd SS7 service, and must use equipment necessary to send Cdler ID,
or e'se make arrangements with your phone provider to add it in a the phone company’s centra office.

If absolutely necessary, the FTC could alow entities that dam that for technical reasons that they



cannot provide Cdler ID informationto be alowed exemptions on a case by case basis by petition tothe
FTC. Evenfor these entitiestha are exempted after petitioning the FTC, they should haveaphasadintime
period within which they ultimately must affirmatively provide Caler 1D information.

Thefailure to produce Cdler ID information is deceptive in severd ways that the FTC proposal
noted. Mot obvioudy it does not alow many people, who now rely on ther Caler ID as a screening
method, to tell who iscdling. It dso does not alow people who returnto tharr house at the end of the day,
or after avacation, to tell whichof the thousands of telemarketershave cdled whendl ther Cdler ID says
iIs“UNAVAILABLE’ or “UNKNOWN CALLER.” Thisisparticularly annoyingwhen multiplecalsshow
up this same, unidentifigble way.

| have been cdled by tdlemarketers without Caller ID transmitted who told me they could not tell
me the number they were caling from. Only after pressure would they give me a number to cal. Even
then, it may be the number of the company advertised during the cal (i.e. the company on whose behalf
the call was made), rather than the actud telemarketing cal center making the call.

Cdler ID informationisjust that - information. Information is power. In the non-profit charity call
context, many people are very interested to know that the cal is coming from afor-profit telemarketer,
rather than from the charity itsdlf.

The Cdler 1D information transmitted should be that of the entity actudly placing the call, whether
that isthe actud sdler, or the telemarketer. Allowing or requiring the telemarketer to insert the Caller ID
information of the seler, rather than of the telemarketer making the cdl, would cause confusion amnong
consumers. This practice would itsdf be somewhat deceptive, sncethe Caler ID would display an entity
other than the one makingthe cal. It would aso lead to consumer frustration, because even if that Caller
ID information was then used to call the sdler, the sdler would have no firg-hand knowledge of the call
or of the particular telemarketer who may have made an abusive or otherwiseimproper cal. Theconsumer
would then have to directly cdl the telemarketer anyway to get satisfaction, and thus have to make two
cdls. If the FTC gave telemarketersthe option of inserting ether the sellersor the telemarketers Cdler ID
information, the telemarketer may choose to put the seller’ sinformation in smply to avoid the complaints
that it, the telemarketer, would - and properly should - get.

Calling Time Restrictions - 310.4(c).

The FTC should redtrict the hours that telemarketers arealowed to call to 8:00 AM to 6:00PM.
There would be no conflict in federa law in doing so. 1t would Smply mean that the FTC’ s redtriction
during the hours of 6:00 to 9:00 PM is more regtrictive than the FCC's 8:00 AM to 9:00 PM limit. This
isno more of a‘conflict’ than to say that the FTC's proposed nationd list, which will restrict a company
from ever cadling a person, is a conflict with the FCC's exigting rule which requires ado-not-cal request
to be honored for 10 years. The FTC isobvioudy aware that people didike dinner time calls more than
other cdls, but isavoiding asmple solutionto this problem. The proposal for peopleto choose what hours
or days to be caled would be unworkable. A smple across the board nationd time restriction to protect



people s dinner and key family timeisthe right approach.
Business to Business Exemption - 310.6(g).

| do not know of anything that should preclude the proposed nationa DNC lig from gpplying to
businessesthat wishto avoid telemarketing cdls. Aslong asabusinesscdlsinto the automated system the
FTC envisons fromthe business number that the businesswishesto be added to the national DNC lig, that
reguest should be honored.

The FTC readily acknowledgesinits preamble discussion “the increasing emergence of fraudulent
telemarketing scams that target business’ and that it “receives a high number of complaints about such
busi ness-to-business tdlemarketing frauds, and has brought numerous law enforcement actions againgt
them” but blithdy responds by saying it “believes a businessto-business exemption continues to be
gopropriate’” without any adequate justification. Fraud isfraud, whether it occurs to a person Sitting in an
office or in ther home. As an attorney who often works out of his home, | see no logic to the FTC's
continued refusdl to protect small business from fraud. The Business-To-Business exemption should be
removed in its entirety.

MISCEL LANEOUS ISSUES:

Opt-In Approach- | grongly agreewith, and refer the FTC to theexcdlent discussionand documentation
by EPIC and other privacy groups explaining why an opt-in gpproach is much preferred over the opt-out
approachthe proposed ruletakes. Thereisaconditutiond right to privacy, dbeit dso aconditutiond right
to free speech. However, theredity isthat people pay for Cdler ID and devices such asthe Tele-Zapper
for the purpose of sopping or avoiding telemarketing. Current telemarketing is therefore arguably not free
gpeech, in much the same way that junk faxesare not free speech, because the recipient pays for the junk
fax.

Predictive Dialers - | wholeheartedly support the FTC' s proposdl to clarify that the use of predictive
diders resulting in "dead air" violates the existing Rule. There are many telemarketing operations that
operate profitably without the need to resort to the outrageous and illegd practice of usng amachine or
computer to make solicitation calls that purposefully hang up on people that the machine cals. 1t would
be very difficult to police or regulate any abandonment rate over zero. The telemarketer could and would
come up withany old explanationfor the abandonment of a particular cdl. Everyone can understand azero
abandonment rate. At anabsolute bare minimum, the FTC should only alow an abandonment rate above
zero for those telemarketers than can and do transmit Cdler ID information. This could be a sort of
technology-forcing solution to the claimed lack of Caler ID by some tdlemarketers.

The FTC' s suggestion for a tape-recorded message to be played when a telemarketer using a predictive
diderisnot avallable to talk to the caled person isrude and insulting. These messages would be subject
to the TCPA and the FCC redrictions on pre-recorded voice solicitations. In fact, it would in many
gtuationsbe aviolation of 47 U.S.C. 227 § (b)(1)(B). Whiletheoretically addressng the problem of hang
up call anonymity, this would not address the problemrecognized by the FTC of elderly people for whom



just getting to the phone is an effort, or for people who work at night and deep during the day, or for any
other person who is interrupted from what they weredoing. The “ shortage of telemarketers” asthe FTC
cdlsit, should be seenfor what it is- a cost-cutting method of afor-profit entity that intrudesonthe privacy
of millions of Americans every day.

Pre-recor ded Phone Solicitations - The rule does not clearly indicatethat it gppliesto pre-recorded cdls
aswdl as'live tdephone solicitations. This should be explicitly stated as part of the rule.

Fax Advertisements - The rule should darify that it applies to fax advertissments, which meet the
definition of ‘telemarketing,” at least for the Caler ID blocking requirements. Junk faxers hide behind the
anonymity they have and maintain by not providing Cdler ID. Some of the FTC' s requirements, such as
record keeping, apply to “sdlers” and this would and should include persons who sdll items via fax
advertisements.

Applicability - The FTC should have ameans of ensuring that it is clear what companiesfal under the new
rule s requirements. In approving the proposa, one of the FTC Commissioner’s noted that “the
Commission lacks jurisdiction, in whole or in part, over the cals of entities such as banks, telephone
companies, arlines, insurance companies, credit unions, charities, political campaigns, and politica fund
raisers.” Many companieswill invarigbly tell aperson that they comply withthe FTC rule, even though they
do not have to because they are exempt. However, even some companies that do in fact fal under the
FTC srulewill makethisclam.

| suggestthat the FTC noteinapublidy accessble locationthe lig of dl companiesthat have sgned
up for or are honoring the nationd DNC list. The FTC could indicate that the rule applies to a company
with an ‘X" or dmilar mark next to each company’sname. Those without an indicating mark would be the
ones that are in fact honoring the nationd list eventhough not required to. The FTC could note that these
latter companies mugt still comply with the DNC rule requirements of the FCC, and can not mideed the
public of thisfact. People would thus gain the benefit of the FTC’s proposal to prohibit a telemarketing
frominterferinginany way witha consumer'sright to be placed ona"Do Not Cdl" lig, which isatermand
regulated area of the FCC aswell as of the FTC. If after review the FTC finds the nationd list has been
successful, the FTC should work with the FCC, which does not face the jurisdictiond limitations of the
FTC, to creste anationd list that covers dl entities that make telemarketing cdls

Taping of Calls - Somestates, suchas Maryland, are“two-party” consent states, and require the consent
of both partiesto be taped. Someof the FTC' sproposed rulerequiring proof of authorization may conflict
with the law of certain “two-party” dates.

Third Party Requests - The FTC' snaiond DNC ligt should honor third party requestsfromgroupslike
Private Citizen, which | am amember of, aswell asthe AARP, or Direct Marketing Association. Private
Citizen requires a written authorization from its members to act on their behaf in making do-not-call
requeststo telemarketers. Thisappearsadequateandreliable. Itishard to serioudy imagine that someone
isactudly going to complain about not getting telemarketing calls because somehow or other their number



was mistakenly added to the FTC' s nationd li<.

Prison Labor - Ban the practice of alowing prisoner to engage in telemarketing. The example in Utah
cited by the FTC shows that even with serious precautions and protections abuses will till occur.
Tdemarketing has more than enough inherent problems dready, and does not need to have the use of
prison labor added to the problems.

Pease incdude my comments inthe officid rulemaking.  Thisorigina and five copies are enclosed.
| am dso e-mailing these commentsto tsr@ftc.gov. | would dso like to participate in the hearing on this
rule scheduled for June.

Thank you for your consideration of these comments on the FTC's proposed TSR revisons.

Sincerdy,

Michadl C. Worsham, Esg.

April 13, 2002



