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L BASIC INFORMATION REGARDING THE REPORT

Contact for questions about the report: Todd A. Stevenson, Freedom of
Information Officer and Deputy Secretary, Office of the Secretary,

U.S. Consumer Product Safety Commission, Washington, D.C. 20207

or 4340 East-West Highway, Suite 502, Bethesda, Maryland 20814.

Telephone: 301-504-0785, Facsimile: 301-504-0127, Email: tstevenson@cpsc:gov

Web address for this report: http://www.cpsc.gov/cpscpub/pubs/reports/foia99.pdf

A paper copy of the report is available from Mr. Stevenson.

II. HOW TO MAKE A FOIA REQUEST

All FOIA requests received by the CPSC are processed in headquarters.. The
address is: Freedom of Information Act Request, Office of the Secretary, U.S.
Consumer Product Safety Commission, Washington, D.C. 20207, or for hand
deliveries: 4340 East-West Highway, Suite 502, Bethesda, Maryland 20814.
Telephone: 301-504-0785, Facsimile: 301-504-0127, Email: tstevenson@cpsc.gov

Other Reference Information about the Agency: The CPSC’s World Wide Web
site, www.cpsc.gov , contains extensive information about the agency’s activities,
including agency meetings, product recalls and hazards, job vacancies,
publications, a calendar of public meetings, other important activities and the
Guide to Public Information. The site also includes an interactive feature that
allows consumers to report unsafe products and related injuries electronically.
CPSC also maintains an electronic mail address: Info@cpsc.gov . This can be
used for inquiries about product recalls or to report potential product hazards.
The CPSC’s public reference reading room contains numerous agency records,
including the materials the CPSC makes available for public inspection and
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copying pursuant to the FOIA, 5 U.S.C. §§ 552(2)(2) and (5). The reading room
is in the Public Information Center in Suite 419 at the CPSC’s headquarters at
4330 East-West Highway, Bethesda, Maryland 20814. Those reading room
records are also available on the CPSC’s electronic reading room on CPSC’s
World Wide Web site, www.cpsc.gov , in the FOIA portions of the “Library”
section.

C. Response Time Ranges: The CPSC responds within 7 days to most of the FOIA
requests that are received. These are simple requests for materials that are
frequently requested or where we have anticipated the subject of the requests.
More complex requests require additional preparation and processing time. The
median time to complete the complex requests is 30 days. Complex requests
involve one of the following: voluminous records or records which are not easily
accessible and have to be collected from several Commission offices; proprietary
data; privacy concerns; part of an investigatory file; or review required by section
6(b) of the Consumer Product Safety Act (CPSA), 15 U.S.C. § 2055(b).! The
Commission reviews all agency records that are responsive to FOIA requests
according to the requirements of section 6(b). These notifications and the
extensive analyses they require are in addition to procedures routinely conducted.
pursuant to the FOIA. The process not only involves the staffs of the Offices of
the Secretary and the General Counsel, but also frequently involves other
technical staffs where their expertise is required for an understanding of the
materials being processed. The time-consuming reviews and material
preparations of FOIA requests involving section 6(b) cause delays in the
processing of these requests.

D. The CPSC generally does not disclose to the public the following types of

information: "

1. Documents prohibited from disclosure by the CPSA, 15 U.S.C. §§
2055(a) and (b), which prohibits the release of: trade secrets and
confidential commercial or financial information; and information that
identifies manufacturers of consumer products, unless the CPSC has
taken reasonable steps to assure it is accurate, its release would be fair
under the circumstances, and its release is reasonably related to
effectuating the purposes of the acts the Commission administers.

2. Information that identifies injured persons and the persons who treated
them, without their consent.

! On June 9, 1980, the U. S. Supreme Court ruled that section 6(b) of the CPSA applies to FOIA requests,
CPSC v. GTE Sylvania, 447 U.S. 102 (1980). Section 6(b) requires that, with certain exceptions, the
Commission notify manufacturers or private labelers of consumer products before disclosing information
from which their identities can be readily ascertained by the public. Section 6(b) prohibits the disclosure of”
information earlier than 30 days after notification to identified firms to allow the firms to make claims and
comments. Firms must be given 10 days to file suit to block the disclosure if they claim that the
information is confidential or inaccurate. Efforts to satisfy the statutory requirements in the CPSA
necessarily delay many responses to FOIA requests.
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3. Certain inter-agency and intra-agency memoranda containing opinions
and recommendations prepared to assist in decision-making.

4, Personnel, medical and similar files, the disclosure of which would be a
clearly unwarranted invasion of personal privacy.

5. Investigatory records compiled for law enforcement purposes when
disclosure could reasonably be expected to interfere with enforcement
procedures, reveal identities of confidential information sources, or
would disclose techniques, guidelines and procedures for law
enforcement investigations or prosecutions.

III. DEFINITIONS OF TERMS AND ACRONYMS USED IN THE REPORT

A. Agency-Specific Acronyms or Other Terms.
1. CPSA -« the Consumer Product Safety Act. 15 U.S.C. §§ 2051-2084.
2. CPSC or Commission * Consumer Product Safety Commission.

3. Section 6(a) of the CPSA, 15 U.S.C. § 2055(a) * prohibits the disclosure
of trade secrets, confidential or proprietary business information or other
matters referred to in 18 U.S.C. § 1905 or FOIA Exemption 4; requires
notification to submitters of information prior to disclosure of any
potential confidential information. «

4. Section 6(b) of the CPSA, 15 U.S.C. § 2055(b)  prohibits the
disclosure of information from which the identity of a manufacturer or
private labeler of a consumer product can be readily ascertained by the
public, earlier than 30 days after notification of the manufacturer or
private labeler; requires the Commission to take reasonable steps to
assure, prior to disclosure, that the information to be disclosed is
accurate, that the disclosure is fair in the circumstances and that
disclosure is reasonably related to effectuating the purposes of the
statutes that the Commission administers; requires the Commission to
notify a firm 10 days prior to disclosure of information that the firm
claims is inaccurate, but for which the Commission believes it has
complied with the requirements of section 6(b)(1).

5. Section 15(b) submissions * Section 15(b) of the CPSA, 15 U.S.C. §
2064(b), requires manufacturers, distributors or retailers of consumer
products to notify the Commission of certain hazardous products.
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Basic Terms, expressed in common terminology.

1.

10.

FOIA/Privacy Act Request * Freedom of Information Act request.

A FOIA request is a request for access to records concerning a third
party, an organization, or a particular topic of interest. A Privacy Act
request is a request for records concerning oneself; such requests are also
treated as FOIA requests. All requests for access to records, regardless
of which law is cited by a requester, are included in this report.

Initial Request * arequest to a federal agency for access to records
under the Freedom of Information Act.

Appeal ¢ arequest to a federal agency asking that it review at a higher
admuinistrative level an initial full denial or partial denial of access to
records under the Freedom of Information Act, or any other FOIA
determination, such as a matter pertaining to fees.

Processed Request or Appeal ¢ a request or appeal for which an agency
has taken a final action on the request or the appeal.

Multi-track Processing * a system in which simple requests requiring
relatively minimal review are placed in one processing track and more
voluminous and complex requests are placed in one or more other tracks.
Requests in each track are processed on a first-in/first-out basis. A
requester who has an urgent or compelling need for records may request
expedited processing.

Expedited Processing * an agency will process a2 FOIA request on a
expedited basis when a requester has shown an exceptional need or
urgency for the records which warrants prioritization of his or her request
over other requests that were made earlier.

Simple Request * a FOIA request that an agency using multi-track
processing places in its fastest (non-expedited) track based on the volume
or simplicity of records requested.

Coniplex Request * a FOIA request that an agency using multi-track
processing places in a slower track based on the volume, availability and
complexity of records requested.

Granted Request * an agency decision to disclose all records in full in
response to a FOIA request. . ‘

Partially Granted Request ¢ an agency decision to disclose a record in
part in response to a FOIA request, deleting information determined to be
exempt under one or more of the FOIA’s exemptions; or a decision to
disclose some records in their entireties, but to withhold others in whole
or in part.
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11.

12.

13.

14.

15.

16.

Denial or Full Denial * an agency decision to not release any part of a
record or records in response to a FOIA request, because all the
information in the requested records is determined by the agency to be
exempt under one or more of the FOIA’s exemptions, or for some
procedural reason, such as because no record is located in response to a
FOIA request.

Time Limits * the time period in the FOIA for an agency to respond to a
FOIA request (ordinarily 20 working days from proper receipt of a
“perfected” FOIA request).

Perfected Request * a FOIA request for records which adequately
describes the records sought, which has been received by the FOIA
office of the agency or agency component in possession of the records,
and for which there is no remaining question about the payment of
applicable fees.

Exemption 3 statute * a separate federal statute prohibiting the:
disclosure of a certain type of information and authorizing its
withholding under FOIA Exemption 3, 5 U.S.C. § 552(b)(3).

Median Number ¢ the middle, not the average number.

Average Number ¢ the number obtained by dividing the sum of a group
of numbers by the quantity of numbers in the group.

IV. EXEMPTION 3 STATUTES

A. Section 6(2)(2) of the Consumer Product Safety Act, 15 U.S.C. § 2055(a)(2).

L.

This section was applied in denials of the disclosure of information
containing or relating to trade secrets or other matters referred to in 18
U.S.C. § 1905, or subject to FOIA Exemption 4. The denials involved
requests for information pertaining to Commission inspections of firms,
Commission files on possible product hazards under section 15 of the
CPSA, and other Commission files containing submitted proprietary
data. Deletions were made of information submitted by firms being
investigated and determined to be proprietary or confidential, consisting
of sales volumes or other financial totals, manufacturing processes,
formulas, supplier and dealer identities, pricing and distribution
information, testing conducted by firms, and technical and engineering
specifications.

During the fiscal year, no court ruled on the application of Section
6(a)(2) to FOIA denials.
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B.  Section 6(b)(1) of the CPSA, 15 U.S.C. § 2055(b)(1).

L.

This section was applied in denials of information and after it was
determined that the accuracy of the information was uncorroborated by
an investigation by the Commission or other independent evaluation, or
the information was not otherwise confirmed, or the disclosure would not
be fair in the circumstances or would not effectuate the purposes of the
acts the Commission administers. Such information included
unconfirmed consumer complaints and reported incidents, and
information provided by firms during negotiations for the settlement of
compliance matters.

During the fiscal year, no court ruled on the application of Section
6(b)(1) to FOIA denials.

C. Section 6(b)(5) of the CPSA, 15 U.S.C. § 2055(b)(5).

1.

1.

D.
L.
2.
E.
2.

This section was applied in denials of information submitted by firms
under section 15(b) of the CPSA, unless the Commission issued a
complaint against the firm, the Commission accepted in writing a
remedial settlement agreement, or the firm agreed to the disclosure.

During the fiscal year, no court ruled on the application of Section
6(b)(5) to FOIA denials.

Section 6(¢e)(1) of the CPSA, 15 U.S.C. § 2055(e)(1).

This section was applied to withhold information submitted by
manufacturers where their products were the subject of civil court actions
involving deaths or grievous bodily injuries, as required by Section 37 of
the CPSA, 15 U.S.C. § 2084.

During the fiscal year, no court ruled on the application of Section
6(e)(1) to FOIA denials.

Section 25(c) of the CPSA, 15 U.S.C. § 2074 (c).

This section was applied to the portions of reported incidents, consumer
complaints or investigative materials identifying injured parties and
persons treating the injured parties without their consent to the
disclosure.

During the fiscal year, no court ruled on the application of Section 25(c)
to FOIA denials.
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V. INITIAL FOIA/PA ACCESS REQUESTS

Numbers of Initial Requests.
1. Number of requests pending at end of fiscal year 1998 « 239
2. Number of requests received during fiscal year 1999 * 13,558
3. Number of requests processed during fiscal year 1999 « 13,603
4. Number of requests pending at end of ﬁs_cal year 1999 <« 194
Disposition of Initial Requests.
1. Number of total grants e 12,261
2. Number of partial grants . 477
3. Number of denials . 119
a. Number of times each FOIA exemption used in partial grants
and denials (counting each exemption once per request).
(¢)) Exemption 1 <0
) Exemption 2 « 0
3) Exemption 3 * 420
@) Exemption 4 « 149
%) Exemption 5 « 281
6) Exemption 6 e 2
@) Exemption 7(A) « 151
(®) Exemption 7(B) e 0
)] Exemption 7(C) « 0
(10)  Exemption 7(D) « 7

(11)  Exemption 7(E) e 125
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(12)  Exemption 7(F) - 0
(13)  Exemption 8 L
(14)  Exemption 9 0
b. Other reasons for nondisclosure (total) ¢ 696
) No records * 178
) Referrals * 393

3) Request withdrawn » 50

(Y] Fee-related reason e 6

®) Records not reasonably described * 50

(6) Not a proper FOIA request for some other reason «= 0
O] Not an agencyrecord =+ 0

(8) Duplicate request « 59

VL. APPEAL OF INITIAL DENIALS OF FOIA/PA REQUESTS

A. Numbers of Appeals.
L. Number of appeals received during fiscal year 1999 > 26

2. Number of appeals processed during fiscal year 1999 « 26

B. Disposition of Appeals.

1. Number completely upheld - 14
2. Number partially reversed 8
3. Number completely reversed . e 0
a. Number of times each FOIA exemption used (counting each

exemption once per appeal).

) Exemption 1 e 0
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) Exemption 2 « 0
3) Exemption 3 « 13
Gy Exemption 4 e 9
(5) Exemption 5 « 19
6) Exemption 6 - 0
N Exemption 7(A) * 10
®) Exemption 7(B) + 0
€)] Exemption 7(C) e 0
(10)  Exemption 7(D) e 0
(11)  Exemption 7(E) e 8
(12) Exemption 7(F) - 0
(13) Exemption 8 e 0
(14) Exemption 9 e 0
b. Other reasons for nondisclosure (total)
1) No records . 0
(2) Referrals « 0
3) Request withdrawn e 1
4 Fee-related reason e« 0
5) Records not reasonably described
(6) Not a proper FOIA request for some other reason
@ Not an agencyrecord °* 0
(8) Duplicate request e 0
® Records released after 'appcal received
(10)  Reconsidered withholdings and released records *

0

1

0

2
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V. COMPLIANCE WITH TIME LIMITS / STATUS OF PENDING REQUESTS

A. Median Processing Time for Requests Processed During Fiscal Year 1999.

1.

2.

Simple Requests.

a. Number of requests processed

b. Median number of days to process
Complex Requests.

a. Number of requests processed

b. Median number of days to process

Requests Accorded Expedited Processing.

a. Number of requests processed

b. Median number of days to process

B. Status of Pending Requests (for Each Multiple Track).

1.

[}

L]

12,957

7 days

596

30 days

0

Not Applicable

Number of simple requests pending at em; of fiscal year 1999 « 0

2. Number of complex requests pending at end of fiscal year > 194
Median number of days that such requests were pending
as of that date - 50
VIII. COMPARISONS WITH PREVIOUS YEARS
A Comparison of Numbers of Requests Received
Fiscal Year 1998 Fiscal Year 1999 Number of Change _ Percentage of Change
| 13457requests | 13,558requests |  +101 requests I +0.8 |
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B. Comparison of Numbers of Requests Processed ¢

Fiscal Year 1998

Fiscal Year 1999 Number of Change Percentage of Change

ﬁ 13,467 requests

[

13,603 requests | +136 requests | +1 H

C. Comparison of Median Numbers of Days Requests Were Pending as of End of
Fiscal Year 1999 -

Fiscal Year 1998 Fiscal Year 1999 Number of Change  Percentage of Change
239 requests 194 requests -45 requests -18.8
pending 60 pending 50 -10 median days -16.7
median days median days

D. Other Statistics Significant to Agency * Numbers of Notifications Under the
CPSA and Other Responses Made to Fulfill FOIA Requests.

1.

Section 6(b)(1) notifications made to manufacturers or private labelers of
consumer products to inform them of the proposed disclosure of
information that identifies their products and allow them to comment on

the disclosure * 1,068

Section 6(b)(2) notifications made to manufacturers or private labelers to
inform them 10 days prior to disclosure of information that the firms had
claimed was inaccurate or unfair to release, but for which the
Commission believes it has complied withthe requirements of section
6(b)(1) and has overruled the comments or claims made by the firm * 215

Instances where section 6(b)(1) applied to requested materials and upon
completion of notifications and other requirements of sections 6(b)(1)
and 6(b)(2), the Commission disclosed materials * 1,711

Section 6(a)(3) notifications made to submitters of information to the
Commission prior to disclosure of any potential confidential information
* 329

Section 6(a)(5) notifications made to submitters of information 10 days
prior to the intended disclosure, where the Commission had overruled
any firm claims of proprietary or confidential business information * 111

E. Other Agency Efforts to Improve Timeliness of FOIA Performance and to Make
Records Available to the Public « The CPSC has increased its activities to make
more available to the public the records of interest, by expanding the placement
of records on its World Wide Web site ( www.cpsc.gov). The CPSC’s Web site
had 2,004,500 visitors during fiscal year 1999, including 17,406 visitors to the
FOIA Electronic Reading Room. The information sought included records
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regarding the Commission’s regulatory and compliance activities, documents
filed in adjudicatory proceedings, Commission decisions, press releases, safety.
alerts, publications, the Public Calendar of meetings and briefings, briefing
materials on matters before the Commission, advisory opinions of the General
Counsel, materials requested under the FOIA by more than one requester,
contracting activities, job vacancies, and many other matters.

IX.  COSTS/FOIA STAFFING

A. Staffing Levels.

1. Number of full-time FOIA personnel « 85

2. Number of personnel with part-time or occasional FOIA duties (in total
work-years) L

3. Total number of personnel (in work years) « I75

B. Total Costs (Including Staff and All Resources).

1. FOIA processing (including appeals) » $1,443,892

2. Litigation-related activities (estimated) - %0

3. Total costs v » $1,443,892

4. Comparison with previous years (including percentage of change) *

Staffing — Total Number of Personnel (in work years)

Fiscal Year 1998 Fiscal Year 1999 Number of Change Percentage of Change

| 17 | 17.5 B +0.5 ] +2.9 B
FOIA Processing (including appeals)
Fiscal Year 1998 Fiscal Year 1999 Number of Change _Percentage of Change

I $1,262,500 | $1,443,892 l +$181,392 [ +14.4 |
FOIA Litigation-Related Activities (estimated)
Fiscal Year 1998 Fiscal Year 1999 Number of Change _ Percentage of Change

| $46,700 | $0 | -$46,700 | -100 ]
Total FOIA Costs
Fiscal Year 1998 Fiscal Year 1999 Number of Change _ Percentage of Chan,

[ $1,309,200 | $1,443,892 l +$134,692 | +10.3
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X. FEES

A. Total Amount of Fees Collected by Agency for Processing Requests
$23,417.99 ‘

B. Percentage of Total Costs * 1.6 % of Total Costs
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XI. FOIA REGULATIONS (INCLUDING FEE SCHEDULE)

Title 16, Code of Federal Regulations, Part 1015 — Procedures for Disclosures or
Production of Information under the FOIA, which includes the fee schedule, is

electronically located at: http://www.cpsc.gov/cpscpub/pubs/reports/16¢fr1015.pdf .
A paper copy is attached.

Title 16, Code of Federal Regulations, Part 1101 — Information Disclosure under
the Consumer Product Safety Act is electronically located at:

http://www.cpsc.gov/cpscpub/pubs/reports/6b1101.pdf . A paper copy is attached.
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A. ATTACHMENT -

Title 16, Code of Federal Regulations:
Part 1015 - Procedures for Disclosure or Production of
Information under the Freedom of Information Act




Pt 1015

(3) Section 25(c) of the Consumer
Product Safety Act (15 U.S.C. 2074(c))
provides that accident or investigation
reports made by an officer or employee
of the Commission shall be made avail-
able to the public in a2 manner which
will not identify any injured person or
any person treating him or her, with-
out the consent of the person identi-
fied. Consequently, an accident or in-
vestigation report which identifies in-
dividuals is available to the injured
party or the person treating him or her
but would not be available for disclo-
sure to a third party without the con-
sent of the injured party or person
treating him or her.

(4) Since accident or investigation re-
ports are compiled only for statistical
purposes and are not used in whole or
in part in making any determination
about an individual, they are exempted
from the requirement to correct or
amend a record as provided by sub-
section (d)(2) of the Privacy Act (5
U.S.C. 552a (d)(2)). Exceptions from this
paragraph, insofar as they relate to
amendments or additions, may be al-
lowed by the Executive Director.

(b) Inspector General Investigative
Files—CPSC-6. All portions of this sys-
tem of records which fall within §
U.S.C. 552a(k)(2) (investigatory mate-
rials compiled for law enforcement pur-
poses) and 5 U.S.C. 552a(k)(5) (inves-
tigatory materials solely compiled for
suitability determinations) are exempt
from 5 U.S.C. 552a(c)(3) (mandatory ac-
counting of disclosures); 5 U.S.C.
§52a(d) (access by individuals to records
that pertain to them): 5 U.S.C.
552a(e)(1) (requirement to maintain
only such information as is relevant
and necessary to accomplish an author-
ized agency purpose); 5 U.S.C.
552a(e) (4)(G) (mandatory procedures to
notify individuals of the existence of
records pertaining to them); 5 U.S.C.
552a(e) (4)(H) (mandatory procedures to
notify individuals how they can obtain
access to and contest records pertain-
ing to them); § U.S.C. 552a(e)(4)(T)
(mandatory disclosure of records
source categories): and the Commis-
sion’s regulations in 18 CFR part 1014
which implement these statutory pro-
visions.

{(c) Enforcement and Litigation Files—
CPSC-7. All portions of this system of

36

16 CFR Ch. It (1-1-98 Editior)

records that fall within 35 U.S.C.
552a(k)(2) (investigatory matertals
compiled for law enforcement pur-
poses) are exempt from 5 U.S.C.
552a(c)(3) (mandatory accounting of
disclosures); § U.S.C. 552a(d) (access by
individuals to records that pertain to
them); 5 U.S.C. 552a(e)(l) (requirement
to maintain only such information as
is relevant and necessary to accom-
plish an authorized agency purpose);
U.S.C. 552a(e)(4)(G) (mandatory proce-
dures to notify individuals of the exist-
ence of records pertaining to them): §
U.S.C. 552a(e)(4)(H) (mandatory proce-
dures to notify individuals how they
can obtain access to and contest
records pertaining to them); 5 U.S.C.
552a(e)(49)(M (mandatory disclasure aof
records source categories); and the
Commission’s regulations in 16 CFR
part 1014 that implement these statu-
tory provisions.

{40 FR 53381, Nov. 18, 1975, as amended at 42
FR 9161, Feb. 15, 1977; 59 FR 32078, June 22,
1994; 62 FR 48756, Sepct. 17, 1997]

PART 1015—PROCEDURES FOR DiS-
CLOSURE OR™ PRODUCTION OF
INFORMATION UNDER THE FREE-
DOM OF INFORMATION ACT

Subpart A—Production or Disclosure Under
5 US.C. 552(a)

Sec.

1015.1 Purpose and scope.

1015.2 Public reference facilities.

1015.3 Requests for records and copies.

1015.4 Responses to requests for records; re-
sponsibility.

1015.5 Time limitacion on responses to re-
quests for records and requests for expe-
dited processing.

1015.6 Responses: Form and concenc.

1015.7 Appeals from inicial denials; recon-
sideration by the Secretary.

1015.8 Requests received during che course
of administrative hearings. {Reserved]

1015.9 Fees for production of records.

1015.10 Commission report of actions tor
Congress.

1015.11 Disclosure of trade secrets to con-
sultancs and contractors: nondisclosure
to advisory committees and other gov-
ernment agencies.

1015.12 Disclosure to Congress.

Subpart B—Exemptians From Production
and Disclosure Under 5 U.S.C. 552(b)

1015.15 Purpose and scope.
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1015.18 Exemptions (5 U.S.C. §52(b)).

1015.17 Internal Commission procedure for
withholding axempt records.

1015.18 Information submitted to the Com-
mission; request for treatment as exempt
material.

1015.19 Decisions on requests for exemption
from disclosure under 5 U.S.C. 552(b)(4).

Subpart C—Disclosure of Commission Ac-
cident or Investigation Reports Under
15 U.S.C. 2074(c)

1015.20 Public availability of accident or in-
vestigacion reports.
AUTHORITY: 15 U.S.C. 2051-2084; 15 U.S.C.

1261-1278: 15 U.S.C. 1471-1476; 15 U.S.C. 1211~
1214; 15 U.S.C. 1191-1204; 5 U.S.C. 552.

SOURCE: 42 FR 10490, Feb. 22, 1977, unless
acherwise noted.

Subpart A—Production or
Disclosure Under 5 U.S.C. 552(a)

§1015.1 Purpose and scope.

(a) The regulations of this subpart
provide information concerning the
procedures by which Consumer Product
Safety Commission records may be
made available for inspection and the
procedures for obtaining copies of
records from the Consumer Product
Safety Commission. Official records of
the Consumer Product Safecy Commis-
sion consist of all documentary mate-
rial maintained by the Commission in
any format, including an electronic
format. These records include those
maintained in connection with the
Commission’s responsibilities and func-
tions under the Consumer Product
Safety Act. as well as those respon-
sibilities and functions transferred to
the Commission under the Federal Haz-
ardous Substances Act, Poison Preven-
tion Packaging Act of 1970, Refrig-
erator Safety Act, and Flammable Fab-
rics Act, and those maintained under
any other authorized activity. Official
records do not, however, include ob-
Jects or articles such as tangible exhib-
its. samples, models, equipment, or
other items of valuable property;
books. magazines. or other reference
material; or documents routinely dis-
tributed by the Commission in the nor-
mal course of business such as copies of
FEDERAL RECISTER notices. pamphlets,
and laws. Official records include only
existing records. Official records of the

37

§1015.2

Commission made available under the
requirements of the Freedom of Infor-
mation Act (5 U.S.C. 552) shall be fur-
nished to the public as prescribed by
this part 1015. A request by an individ-
ual for records about himself or herself
that are contained in the Commission’s
system of records under the Privacy
Act (5 U.S.C. 552a) will be processed
under the Privacy Act. A request by a
third party for records that are con-
tained in the Commission’s system of
records under the Privacy Act will be
processed administratively under these
regulations with respect to the time
limits and appeals rights (§§1015.5 and
1015.7), but substantively under the ap-
plicable provisions of first the Freedom
of Information Act and then the Pri-
vacy Act. Documents routinely distrib-
uted to the public in the normal course
of business will continue to be fur-
nished to the public by employees of
the Commission informally and with-
out compliance with the procedures
prescribed herein.

(b) The Commission’s policy with re-
spect to requests for records is thac
disclosure is the gule and withholding
is the exception. All records not ex-
empt from disclosure will be made
available. Moreover, records which
may be exempted from disclosure will
be made available as a matrer of dis-
cretion wHen disclosure is not prohib-
ited by law, or is not against the pub-
lic interest. See, §1015.15(b). Section
6(a)(2) of the Consumer Product Safecy
Act, 15 U.S.C. 2055(a)(2), prohibits the
disclosure of trade secrets or other
mactters referred to in 18 U.S.C. 1905.

(c) The Attarney General's Memoran-
dum on the 1874 Amendments to the
Freedom of Information Act published
in February, 1975 is available from the
Superintendent of Documents and may
be consulted in considering questions
arising under the Freedom of Informa-
tion Act.

{42 FR 10490, Feb. 22, 1997, as amended ac 62
FR 46196, Sept. 2, 1997]

§1015.2 Public reference facilities.

(a) The Consumer Product Safecty
Commission will maintain in a public
reference room or area the macerials
relating to the Consumer Product Safe-
ty Commission that are required by §
U.S.C. 552(a)(2) and 552(a)(5) to be made
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available for public inspection and
copying. The principal location will be
in the Office of the Secretary of the
Commission. The address of this office
is:

Office of the Secretary, Consumer Product
Safety Commission. Room 502, 4330 East
West Highway, Bethesda, MD 20814.

(b) This public reference facility will
maintain and make available for public
inspection and copying a current index
of the materials available at that facil-
ity which are required to be indexed by
5 U.S.C. 552(a)(2). For the purpose of
providing the opportunity for greater
public access to records of the Con-
sumer Product Safety Commission, the
Commission may establish additional
public reference facilities. Each such
additional reference facility will also
maintain and make available for public
inspection and copying a current index
of the materials available at that facil-
ity which are required to be indexed by
5 U.S.C. 552(a) (2).

() The Consumer Product Safety
Commission will maintain an ‘“elec-
tronic reading room’™ on the World-
Wide Web for those records that are re-
quired by 5 U.S.C. 5§52(a)(2) to be avail-
able by ‘‘computer telecommuni-
cations.”

(42 FR 10490, Feb. 22, 1997, as amended at 62
FR 46197, Sept. 2, 1997]

§101iS.3 Requests for records and cop-
es.

(a) A request for access to records of
the Commission shall be in writing ad-
dressed to the Secretary, Consumer
Product Safety Commission, Washing-
ton, DC 20207. Any written request for
records covered by this part shall be
deemed to be a request for records pur-
suant to the Freedom of Information
Act, whether or not the Freedom of In-
formation Act is mentioned in the re-
quest. An oral request for records will
not be considered a request for records
pursuant to the Freedom of Informa-
tion Act. Responses to oral requests for
records shall be made as promptly as
resources and time restraints permit.

(b) A request for access to records
must reasonably describe the records
requested. Where possible, specific in-
formation regarding dates, title, file
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designations, and other information
which may help identify the records
should be supplied by the requester. If
the request relates to a matter in pend-
ing litigation, where the Commission is
a party, the court and its location
should be identified. Where the infor-
mation supplied by the requester is not
sufficient to permit identification and
location of the records by Commission
personnel without an unreasonable
amount of effort, the requester will be
contacted and asked to supply the. nec--
essary information. Every reasonable:
effort shall be made by Commission.
personnel to assist in the identificadon:
and location of requested records.

(c) If it is determined that a request:
would unduly burden or interfere with
the operations of the Commission, the-
response shall so state and shall extend
to the requester an opportunity to con-
fer with appropriate Commission per-
sonnel in an attempt to reduce the re-
quest to manageable proportions by re-
formulation and by agreeing on an or-
derly procedure for the production of:
the records. -

(d) If a requested record cannot be lo-
cated from the inforrnation supplied, or
is known to have been destroyed or
otherwise disposed of, the requester
shall be so notified by the Secretary or
delegate of the Secretary.

(¢) The Consumer Product Safecy~
Commission uses a multitrack systemr
to process requests under the Freedom.
of Informacion Act that is based on the
amount of work and/or time involved
in processing requests. Requests for
records are processed in the order they
are received within each track. Upon
receipt of a request for records, the
Secretary or delegate of the Secretary
will determine which track is appro-
priate for the request. The Secretary or
delegate of the Secretary may contact
requesters whose requests do not ap-
pear to qualify for the fastest tracks
and provide such requesters the oppor-
tunity to limit their requests so as to
qualify for a faster “track. Requesters
who believe that their requests qualify
for the fastest tracks and who wish ta
be notified if the Secretary or delegace
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of the Secretary disagrees may so indi-
cate in the request and, where appro-
priate and feasible, will also be given
an opportunity to limit their requests.

{42 FR 10490, Feb. 22. 1997, as amended at 62
FR 46197, Sepr. 2, 1997)

§1015.4 Responses to requests for
records; responsibility.

The ultimate responsibility for re-
sponding to requests for records is
vested in the Secretary of the Con-
sumer Product Safecy Commission.
The Secretary or delegate of the Sec-
retary may respond directly or forward
the request to any other office of the
Commission for response. In any case
where the Secretary or delegate of the
Secretary in his/her discretion deter-
mines that a request for an identifiable
record should be initially determined
by the Commission, the Secretary, or
the delegate of the Secretary, may cer-

ify the matter to the Commission for
a decision. In that event the Commis-
sion decision shall be made within the
time limits set forth in §1015.5 and
shall be final. The Commission re-
sponse shall be in the form set forth in
§1015.7(d) for action on appeal. If no re-
sponse is made by the Commission
within twenty working days. or any ex-
tension thereof, the requester and the
Commission may take the action speci-
fled in §1015.7(e).

[42 FR 10490, Feb. 22, 1997. as amended ac 62
FR 46197, Sept. 2, 1987]

§1015.5 Time limitation on responses
to requests for records and requests
for expedited processing.

(a) The Secretary or delegate of the
Secretary shall respond to all written
requests for records within twency (20)
working days (excepting Saturdays,
Sundays, and legal public holidays).
The time limitations on responses to
requests for records shall begin to run
as of the time a request for records is
received by the Office of the Secrecary
and a date stamp notation placed di-
rectly on the request.

(b) The time for responding to re-
quests for records may be extended by
the Secretary at the initial stage or by
the General Counsel of the Commission
at the appellate stage up to an addi-
tional ten (10) working days under the
following unusual circumstances:
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(1) The need to search for and collect
the requested records from fleld facili-
ties or other establishments that are
separate from the Office of the Sec-
recary.

(2) The need to search for, collect and
appropriately examine a veluminous
amount of separate and distinct
records which are demanded in a single
request.

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having =
substantial interest in the determnina-
tion of the request or among two aor
more components of the Commissiomn:
having substantial subject matter in-
terest therein.

(c} Any extension of time must be ac-
companied by written notice to the
person making the request setting
forth the reason(s) for such extension
and the time within which a response
is expected to be made.

(d) If che Secretary at the initial
stage or the General Counsel at the ap-
pellate stage determines that an exten-
sion of time greatar than ten (10) work-
ing days is necessary to respond to a
request sacisfying the ‘‘unusual cir-
cumstances’’ specified in paragraph (b)
of this section, the Secretary or the
General Counsel shall so nocify the re-
quester and give the requester the op-
portunity to:

(1) Limit the scope of the request so
that it may be processed within the
time limit prescribed in paragraph (b);
or

(2) Arrange with the Secretary ar the
General Counsel an alternative time
frame for processing the request or a
modified request.

(e) The Secretary or delegate of the
Secretary may aggregate and process
as a single request requests by the
same requester, or a group of request-
ers acting in cancert, if the Secretary
or delegate reasonably believes that
the requests actually constitute a sin-
gle request which would otherwise sat-
isfy the unusual circumstances speci-
fied in paragraph (b) of this section,
and che requests involve clearly related
maceers.

() The Secretary or delegate of the
Secretary will provide expedited proc-
essing of requests in cases where the
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requester demonstrates a compelling
need for such processing.

(1) The term ‘‘compelling need”
means:

(i) That a failure to obtain requested
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of an individual: or

(1) With respect to a request made by
a person primarily engaged in dissemi-
nating information, that there is an ur-
gency to inform the public concerning
actual or alleged Federal Government
activity.

(2) Requesters for expedited process-
ing must include in their requests a
statement setting forth the basis for
the claim that a “‘compelling need’’ ex-
ists for the requested information, cer-
tified by the requester to be true and
correct to the best of his or her knowl-
edge and belief.

(3) The Secretary or delegate of the
Secretary will determine whether to
grant a request for expedited process-
ing and will notify the requester of
such determination within ten (10}
days of receipt of the request.

(4) Denials of requests for expedited
processing may be appealed to the Of-
flce of the General Counsel as set forth
in §1015.7 of this part. The General
Counsel will expeditiously determine
any such appeal.

(5) The Secretary or delegate of the

Secretary will process as soon as prac-
ticable the documents responsive to a
request for which expedited processing
is granted. -
(8) The Secretary may be unable to
comply with the time limits set forth
in this §1015.5 when disclosure of docu-
ments responsive to a request under
this part is subject to the requirements
of section 6(b) of the Consumer Product
Safety Act, 15 U.S.C. 2055(b), and the
regulations implementing that section,
16 CFR part 1101. The Secretary or del-
egate of the Secretary will notify re-
questers whose requests will be delayed
for this reason.

{42 FR 10490, Feb. 22, 1997. as amended at 62
FR 46197, Sept. 2. 1997]
§1015.6 Responses: Form and content.

(a) When a requested record has been
identified and is available for disclo-
sure, the requester shall either be sup-
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plied with a copy or notified as ta
where and when the record will be
made available for inspection. If a re-
quester desires to inspect records at
one of the regional offices of the Com-
mission, the Secretary will ordinarily
make the records available at the re-
quested regional office. If the payment
of fees is required the requester shall
be advised by the Secretary in writng
of any applicable fees under §1015.3
hereof.

(b) A response denying a written re~
quest for a record shall be in writingr
signed by the Secretary or delegate of
the Secretary and shall include:

(1) The identity of each person re-
sponsible for the denial.

(2) A reference to the specific exemp-
tion or exemptions under the Freedom:
of Information Act authorizing the
withholding of the record with a brief
explanation of how the exemption ap-
plies to the record withheld; and

(3) An estimation of the valume of re-
quested material withheld. When only
a portion or portions of a documnent are
withheld, the amount of information
deleted shall be jpdicated on the re-
leased portion(s) of the record. When
technically feasible, the indicacion of
the amount of material withheld will
appear at the place in the document
where any deletion is made. Neither an
estdmation of the volume of requested
material nor an indication of the
amount of information deleted shall be
included in a response if doing so would
harm an interest protected by the ex-
emption in § U.S.C. 552(b) pursuant to
which the material is withheld.

(4) A statement that the denial may
be appealed to the Commissioners of
the Consumer Product Safety Commis-
sion. Any such appeal must be made
within 30 calendar days of receipt of
the denial by the requester.

() If no response is made within
twenty (20) working days or any exten-
sion thereof, the requester can consider
his or her administrative remedies ex-
hausted and seek judicial relief in a
United States District Court as speci-
fled in 5 U.S.C. 552(a)(4) (B). When it ap-
pears that no response can be made to
the requester within the applicable
time limit, the Secretary or delegate of
the Secretary may ask the requester to
forego judicial relief until a response



Consumer Product Safety Commission

can be made. The Secretary or delegate
of the Secretary shall inform the re-
quester of the reason for the delay, of
the date on which a response may be
expected and of his/her right to seek ju-
dicial review as specified in § U.S.C.
552(a) 4) (B).

[42 FR 10490, Feb. 22, 1997, as amended ac 62
FR 46197, Sept. 2, 1987

§1015.7 Appeals from initial denials;
reconsideration by the Secretary.

(a) When the Secretary or delegate of
the Secretary has denied a request for
records in whole or in part, the re-
quester may, within 30 days of its re-
ceipt, appeal the denial to the General
Counsel of the Consumer Product Safe-
ty Commission, attention of the Sec-
retary, Washington, DC 20207.

(b) The General Counsel, or the Sec-
retary upon reconsideration, will act
upon an appeal within 20 working days
of its receipt. The time limitations on
an appeal begin to run as of the time
an appeal is received by the Office of
the Secretary and date stamped.

(c) After reviewing the appeal, the
Secretary will reconsider his/her initial
denial. If the Secretary upon reconsid-
eration decides to release any or all of
the information requested on appeal,
an appeal as to the information re-
leased will be considered moot; and the
Secretary will so inform the requester
and submitter of the information in ac-
cordance with §§ 1015.6(a) and 1015.18(b).
If the Secretary decides to affirm the
initial denial, in whole or in part, the
General Counsel will decide the appeal
within the 20-day time limit or any ex-
tension thereof in accordance with
§1015.5.

(d) The General Counsel shall have
the authority to grant or deny all ap-
peals and, as an exercise of discretion,
to disclose records exempt from man-
datory disclosure under 5 U.S.C. 552(b).
In unusual or difficuic cases the Gen-
eral Counsel may. in his/her discretion,
refer an appeal to the Commissioners
for determination.

(e) The General Counsel's action on
appeal shall be in writing, shall be
signed by the General Counsel, and
shall constituce final agency action. A
denial in whole or in part of a request
on appeal shall set forth the exemption
relied upon: a brief explanation, con-
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sistent with the purpose of the exemp-
tion, of how the exemption applies to
the records withheld; and the reasons
for asserting it. A denial in whole or in
part shall also inform the requester of
his/her right to seek judicial review of
the Commission’s final determination
in a United States district court, as
specified in § U.S.C. 552(a) (4) (B).

(f) If no response is made to the re-
quester within 20 working days or any
extension thereof, the requester may
consider his/her administrative rem-
edies exhausted and seek judicial relief
in a United States district court. When
no response can be made within the ap-
plicable time limit, the General Coun-
sel shall inform the requester of the
reason for the delay, of the date by
which a response may be expected, and
of the requester’s right to seek judicial
review as specified in § U.S.C.
552(a) (4) (B).

(g) Copies of all appeals and copies of
all actions on appeal shall be furnished
to and maintained in a public file by
the Secretary.

(5 U.S.C. §52(a)(6)(A): § U.S.C. 553; IS UsS.C
2076(b) (9)) “

[50 FR 7753. Feb. 26, 1985}

§1015.8 Requests received during the
course of administrative hearings.
[Reserved]

§1015.9 Fees production  of
records.

(a) The Commission will provide, at
no charge, certain routine information.
For other Commission responses to in-
formation requests, the Secretary shall
determine and levy fees for duplica-
tion, search, review, and other services,
in accordance with this section.

(b) Fees shall be paid by check or
money order, payable to the Treasury
of the United States and sent to the
Commission.

(c) The following definitions shall
apply under this section:

(1) Direct costs means those expendi-
tures which an agency actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a
FOIA request.

() Search includes all time spent
looking for material that is responsive
to a request, including page-by-page aor

for
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line-by-line identification of material
within documents.

(3) Duplication refers to the process of
making a copy of a document nec-

to respond to a FOIA request.

(4) Review refers to the process of ex-
amining documents located in response
to a commercial use request to deter-
mine whether any portion of any docu-
ment located is permitted to be with-
held.

(5) Commercial use request refers to a
request that seeks information for a
use or purpose that furthers commer-
cial, trade, or profit interests.

(6) Educational institution refers to an
entity organized and operated exclu-
sively for educational purposes, whose
purpose is scholarly.

() Non-commercial scientific institution
refers to an entity organized and oper-
ated exclusively for the purpose of con-
ducting scientific research, the results
of which are not intended to promote
any particular product or industry.

(8) Representative of the news media re-
fers to any person or organization
which regularly publishes or dissemi-
nates news to the public, in print or
electronically.

(d) A commercial use request may
incur charges for duplication, search,
and review. The following requests may
incur charges only for duplication: A
request from an educational institu-
tion for records not sought for com-
mercial use; a request from a non-com-
mercial scientific institution for
records not sought for commercial use;
a request from a representative of the
news media. Any other request may
incur charges for duplication and
search.

(e} The following fee schedule will
apply:

(1) Copies of documents reproduced
on a standard photocopying machine:
$0.10 per page.

(2) File searches conducted by cleri-
cal personnel: $3.00 for each one-quar-
ter hour (a fraction thereof to be
counted as one-quarter hour). Any spe-
cial costs of sending records from field
locations to headquarters for review
will be included in search fees, billed at
the clerical personnel rate.

(3) File searches conducted by non-
clerical or professional or managerial
personnel: $4.90 for each one-quarter
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hour (a fraction thereof to be counted
as one-quarter hour).

(4) Review of records: $4.90 for each
one-quarter hour (a fraction thereof to
be counted as one-quarter hour).

(5) Computerized records: $0.10 per
page of computer printouts or, for cen-
tral processing, $0.32 per second of cen-
tral processing unit (CPU) time; for
printer, $10.00 per 1,000 lines; and for
computer magnetic tapes or discs, di-
rect costs.

(6) Postage: Direct-cost basis for
mailing requested materials, if the re-
quester wants special handling or if the
volume or dimensions of the materials
requires special handling.

(7) Microfiche: $0.35 for each frame.

(8) Other charges for materials re-
quiring special reproducing or han-
dling, such as photographs, slides, blue--
prints, video and audio tape recordings.
or other unusual materials: direct-cost
basis.

(9) Any other service: An appropriata
fee established by the Secretary, based
on direct costs.

(f) Fees shall be waived as follows:

(1) No automagic fee waiver shall
apply to commercial use requests.

(2) The first $10.00 of duplication
costs shall be waived for requests from
educational institutions, non-commer-
cial scientific institutions, and rep-
resentatives of the news media.

(3) For all other requests, che firsc
$10.00 of duplication costs and the first
$40 of search costs shall be waived.

(4) The Secretary shall waive or re-
duce fees whenever disclosure of the re-
quested information is in the public in-
terest because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and disclosure of the re-
quested information is not primarily in
the commercial interest of the re-
quester.

(5) In making a determinacion under
paragraph (f)(4) of this section. the
Secretary shall consider the following
factors:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns the operatians or activities of
the government.

(1) The informative value of the in-
formation to be disclosed: Whether the
disclosure is likely to contribute to an
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understanding of government oper-
ations or activities.

(iti) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure:
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
significantly to public understanding
of government operations or activities.

(v) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure; and, if so

(vi) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(6) Any determination made by the
Secretary concerning fee waivers may
be appealed by the requester to the
Commission’s General Counsel in the
manner described at §1015.7.

(g) Collection of fees shall be in ac-
cordance with the following:

(1) Interest will be charged on
amounts billed, starting on the 3lst
day following the day on which the re-
quester received the bill. Interest will
be at the rate prescribed in 31 U.S.C.
3717.

(2) Search fees will be imposed (on re-
questers charged for search time) even
if no responsive documents are located
or if the search leads to responsive doc-
uments that are withheld under an ex-
emption to the Freedom of Information
Act. Such fees shall not exceed $25.00,
unless the requester has authorized a
higher amount.

(3) Before the Commission begins
processing a request or discloses any
information, it will require advance
payment if:

(I) Charges are estimated to exceed
$250.00 and the requester has no history
of payment and cannot provide satis-
factory assurance that payment will be
made; or

(ii) A requester failed to pay the
Commission for a previous Freedom of
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Information Act request within 30 days
of the billing date.

(49) The Commission will aggregate
requests, for the purposes of billing,
whenever it reasonably believes that a
requester or group of requesters is at-
tempting to separate a request into
more than one request for the purpose
of evading fees.

(5) If a requester’'s total bill is less
than $9.00, the Commission will not re-
quest payment.

{52 FR 28979, Aug. 5, 1987, as amended ac 6
FR 46198, Sept. 2, 1997]

§1015.10 Commission report of actions
to Congress.

On or before February 1 of each year:..
the Commission shall submit a report
of its activities with regard to freedom
of information requests during the pre-
ceding fiscal year to the Attorney Gen-
eral of the United States. This report
shall include:

(@) The number of determinations
made by the Commission not to comply
with requests for records made to the
Commission undgr the provisions of
this part and the reasons for each such
determination.

(b) (1) The number of appeals made by
persons under such provisions, the re-
sult of such appeals, and the reason for
the action upon each appeal that re-
sults in a denial of information: and

(2) A complete list of all statutes
that the Commission relies upon to
withhold information under such provi-
sions, a description of whether a court
has upheld the decision of the Commis-
sion to withhold information under
each such statute, and a concise de-
scription of the scope of any informa-
tion withheld.

(¢) The number of requests for
records pending before the Commission
as of September 30 of the preceding
year, and the. median number of days
that such requests had been pending
before the Commission as of that date.

(d) The number of requests for
records received by the Commission
and the number of requests which the
Commission processed.

(e) The median number of days taken
by the Commission to process differenc
types of requests.
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(f) The total amount of fees collected
by the Commission for processing re-
quests.

(g) The number of full-time staff of
the Commission devoted to processing
requests for records under such provi-
sions, and the total amount expended
by the Commission for processing such
requests.

[42 FR 10490, Feb. 22, 1997, as amended ac 62
FR 46198, Sept. 2, 1997}

§1015.11 Disclosure of trade secrets to
consuitants and contractors; non-
disclosure to advisory committees
and other government agencies.

(a) In accordance with section 6(a)(2)
of the CPSA, the Commission may dis-
close information which it has deter-
mined to be a trade secret under §
U.S.C. 552(b)(4) to Commission consult-
ants and contractors for use only in
their work for the Commission. Such
persons are subject to the same restric-
tions with respect to disclosure of such
information as any Commission em-
ployee.

(b) In accordance with section 6(a)(2)
of the CPSA, the Commission is prohib-
ited from disclosing information which
it has determined to be a trade secret
under § U.S.C. 552(b)(4) to advisory
committees, except when required in
the official conduct of their business,
or to other Federal agencies and state
and local governments.

§1015.12 Disclosure to Congress.

(@) All records of the Commission
shall be disclosed to Congress upon a
request made by the chairman or rank-
ing minority member of a committee
or subcommittee of Congress acting
pursuant to committee business and
having jurisdiction over the matter
about which information is requested.

(b) An individual member of Congress
who requests a record for his or her
personal use or on behalf of any con-
stituent shall be subject to the same
rules that apply to members of the gen-
eral public.

[42 FR 10490, Feb. 22, 1977, as amended at 52
FR 45632, Dec. 1. 1987; 53 FR 3868. Feb. 10.
1988]
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Subpart B—Exemptions From Pro-
duction and Disclasure Under
5 U.S.C. 552(b)

§1015.15 Purpose and scope.

(a) The regulations of this subpart
provide information concerning the
types of records which may be withheld
from production and disclosure by the
Consumer Product Safety Cornmission
and the internal Commission procedure
for withholding exernpt records. These
regulations also provide informaciom
on the method whereby persons sub-
mitting information to the Commis-
sion may request that the informatiorr
be considered exempt from disclosure,
and information concerning cthe Com-
mission’s treatment of documents sub-
mitted with a request that they be
treated as exempt from disclosure.

(b) No identifiable record requested
in accordance with the procedures con-
tained in this part shall be withheld
from disclosure unless it falls within
one of the classes of records exempt
under 5 U.S.C 552(b). The Commission
will make available, to the extent per-
mitted by law, recbrds authorized to be
withheld under § U.S.C. 552(b) unless
the Commission determines thac dis-
closure is contrary to the public inter-
est. In this regard the Commission will
not ordinarily release documents that
provide legal advice to the Commission
concerning pending or prospective liti-
gation where the release of such docu-
ments would significantly interfere
with the Commission’s regulatory or
enforcement proceedings.

(c) Draft documents that are agency
records are subject to release upon re-
quest in accordance with this regula-
tion. However, in order to avoid any
misunderstanding of the preliminary
nature of a draft document, each draft
document released will be marked ta
indicate its tentative nature. Simi-
larly. staff briefing packages. which
have been completed but not yet trans-
mitted to the Commission by the Office
of the Secretary are subject to release
upon request in accordance with this
regulation. Each briefing package or
portion thereof released will be marked
to indicate that it has not been trans-
mitted to or acted upon by the Com-
mission. In addition, briefing packages.
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or portions thereof, which the Sec-
retary upon the advice of the Office of
the General Counsel has determined
would be released upon request in ac-
cordance with this regulation, will be
publicly available in the public ref-
erence facility established under
§1015.2 promptly after the briefing
package has been transmitted to the
Commissioners by the Office of the
Secretary. Such packages will be
marked to indicate that they have not
been acted upon by the Commission.

(d) The exceptions contained in
§1015.16 are as contained in § U.S.C.
552(b). These exemptions will be inter-
preted in accordance with the applica-
ble law at the time a request for pro-
duction or disclosure is considered.

[42 FR 10490, Feb. 22, 1977, as amended at 45
FR 22022, Apr. 3, 1980)

§1015.16 Exemptions (5 U.S.C. 552(b)).

(a) Records specifically authorized
under criteria established by an Execu-
tive Order to be kept secret in the in-
terest of nacional defense or foreign
policy and are in fact properly classi-
fied pursuant to such Executive Order.

(b) Records related solely to the in-
ternal personnel rules and practices of
the Commission.

(c) Records specifically exempted
from disclosure by statute (other than
section 552b of Title 5, United Scates
Code), provided that such statute ei-
ther requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(d) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential.

(e) Interagency or intra-agency
memoranda or lecters which would not
be available by law to a party other
than an agency in litigation with the
agency.

(f) Personnel and medical files and
similar files the disclosure of which
would consititute a clearly unwar-
ranted invasion of personal privacy.

(8 Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:
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(1) Could reasonably be expected ta
interfere with enforcement proceed-
ings,

(82) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion,

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy,

{4) Could reasonably be expected to
disclose the identity of a confidential
source, including a State. local, or far-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, i
the case of a record or informatiom
compiled by criminal law enforcement
authority in the course of a criminaF
investigation or by an agency canduct-
ing a lawful national security intel-
ligence investigation, information fur-
nished by a confidential source,

(5) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reascnably be ex-
pected to risk circumvention of the
law, or -

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(h) Records contained in or related ta
examinations, operating, or condition
reports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions.

(1) Records of geological and geo-
physical information and data. includ-
ing maps, concerning wells.

{42 FR 10490, Feb. 22, 1977, as amended at 32
FR 44597, Nov. 20, 1987]

§1015.17 Internal Commission proce-
dure for withholding exempt
records.

Paragraphs (a) and (b) of this section
describe the internal Commission pro-
cedure to be followed for requesting
that a record exempt from disclosure
under the inter- intra-agency memo-
randum exemption, 5 U.S.C. 552(b)(5).
or the investigacory file exemption. §
U.S.C. §52(b)(7). not be disclosed.

(a) If a bureau or office director be-
lieves that it is against the public in-
terest to disclose a2 Commission record
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prepared by his/her bureau or office, he/
she may request in writing that the
Secretary withhold the document. The
request must specify why the release
would be against the public interest.

(1) If the Secretary agrees to with-
hold the document, the requester shall
be notified in writing of the denial and
of his/her right to appeal in accordance
with §1015.6(b).

(2) If the Secretary decides to release
the document. the bureau or office di-
rector shall be notified and given two
working days within which to appeal to
the Commissioners. An appeal by a bu-
reau or office director shall be in writ-
ing addressed to the Chairman. If an
appeal is taken by a bureau or office di-
rector, the Secretary will not disclose
the document. The Commissioner’'s ac-
tion on appeal shall be in accordance
with §1015.7(d).

(b) If a Commissioner believes that it
is not in the public interest to disclose
a Commission record prepared by him-
self/herself or by his/her office person-
nel, the Commissioner shall so inform
the Secretary and shall specify in writ-
ing why the release would be against
the public interest. The Secretary shall
notify the requester in writing of the
denial in accordance with §1015.6(b).
Any appeal by a requester shall be in
accordance with §1015.7 except the pro-
visions for reconsideration by the Sec-
retary is not applicable. On appeal, the
Commissioner who withheld the docu-
ment shall not participate in the deci-
sion.

{42 FR 10490, Feb. 22, 1977. as amended ac 45
FR 22023, Apr. 3, 1980}

§1015.18 Information submitted to the
Commission; request for treatment
as exempt material.

(a) A person who is submitting infor-
mation to the Commission, after being
notified by the Commission of his/her
opportunity to request confidencial
treatment for information, must ac-
company the submission with a request
that the information be considered ex-
empt from disclosure or indicate that a
request will be submitted within 10
working days of the submission. The
failure to make a request within the
prescribed time limit will be consid-
ered an acknowledgment that the sub-
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mitter does not wish to claim exempt
status.

(b) A person who has previously sub-
mitted information to the Commission,
that is now the subject of a Freedom of
Information request, after being noti-
fled by the Commission of his/her op-
portunity to request confidential treat-
ment for the information, must submit
a request that the information be con-
sidered exempt from disclosure within.
§ working days from receipt of notifi-
cation. The failure to make a request
within the prescribed time limit will be-
considered an acknowledgment that
the submitter does not wisk to claim
exempt status.

(c) Each request for exemprtion from:
disclosure under 5 U.S.C. 552(b)(4) as a.
trade secret or privileged or confiden-
tial commercial or financial informa-
tion must:

(1) Specifically identify the exact
portion(s) of the document claimed to
be confidential;

(2) State whether the information
claimed to be confidential has ever
been released in any manner to a per-
son who was not_an employee or in a
confidential relatfonship with the com-

pany;

{3) State whether the informacdion sa
specified is commonly known within
the industry or is readily ascertainable
by outside persons with a minimum of
time and effort;

(4) Scate how release of the informa-
tion so specified would be likely to
cause substantial harm to the campa-
ny’s competitive position; and

(5) State whether the submitter is
authorized to make claims of confiden-
tiality on behalf of the person or orga-
nization concerned.

. (d) Matertal received with a request
that it be considered exempt shall not
be maintained in a public file. If in
complying with a request for the dis-
closure of records, it is' determined
that some or all of che matertal rel-
ative to the request has been claimed
to be exempt from disclosure, the re-
quester will be supplied with a list of
this material and informed that those
portions found not to be exempt will be
made available as soon as possible.

(e) No request for exemption from
disclosure under 5 U.S.C. 3552(b)(4)
should be made by any person wha does
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not intend in good faith to assist the
Commission in the defense of any judi-
cial proceeding that might thereafter
be brought to compel the disclosure of
information which the Commission has
determined to be a trade secret or priv-
ileged or confidential commercial or fi-
nancial information.

§1015.19 Decisions on requests for ex-
emption from osure under $§
U.S?C. 552(b)(4).

(a) The Commission generally will
not decide whether marterial received
with a request for exemption from dis-
closure under 5 U.S.C. 552(b)(4) is enti-
tled to be withheld until a request for
production or disclosure is made for
that information. The determination
will be based on the most authoritative
Judicial interpretations available at
the time a request for disclosure or
production is considered. Any reason-
ably segregable portion of a record will
be disclosed to any person requesting
such record after deletion of any por-
tions determined to be exempt under 5
U.S.C. 552(b)(4). The requester will be
given a brief description of any infor-
mation found to be exempt.

(b) If macerial received with a re-
quest for exemption from disclosure
under 5 U.S.C. 552(b)(4) is found to be
disclosable. in whole or in part, the
person submitting the material will be
notified in writing and given 10 cal-
endar days from the receipt of the let-
ter to seek judicial relief. In no event,
however, will the material be returned
to the person submitting it.

Subpart C—Disclosure of Commis-
sion Accident or Investigation
Reports Under 15 S.C.

2074(c)

§1015.20 Public availability of acci-
dent or investigation reports.

(@) Accident or investigation reports
made by an officer, employee. or agent
of the Commission are available to the
public under the procedures set forth in
subpart A of this part 1015. No portion
of such report are subject to the inves-
tigatory flle exemption contained in
the Freedom of Information Act (as re-
stated in §1015.16) except that portions
identifying any injured person or any
person treating such injured person

§10716.1

will be deleted in accordance with sec-
tion 25(c) (1) of the CPSA. Where disclo-
sure of an accident or investigation re-
port is requested by supplying the
name of the person injured or other de-
tails of a specific accident (other than
cases where the report is requested by
the injured person or the injured per-
son’s legal representative), the Com-
mission will offer to obtain the written
consent of the injured party or the in-
Jjured party’s representative to the dis-
closure of the report without deleting,
the party's identity. No deletion of
identifying portions of such reports or
refusal to disclose without the Com-
mission having first obtained written:
consent shall be considered as a denial
by the Commission of disclosure of
Commission records.

(b) Research reports, demonstration
reports, and reports of other related ac-
tivities of the Commission are avail-
able to the public under the procedures
set forth in subpart A of this part 1015,

PART 1016-—POLICIES AND PROCE-
DURES FOR INFORMATION DiS-
CLOSURE AND COMMISSION
EMPLOYEE TESTIMONY IN PRI-
VATE LITIGATION

Sec.

1016.1 Purpose and policy.

1016.2 Definition.

1016.3 Disclosure and certification of infor-
mation and records.

1016.4 Testimony of Commission employees
in private litigation.

AUTHORITY: 15 U.S.C. 2051-81; 15 U.S.C. 1261~
74: 15 U.S.C. 1191-1204; 15 U.S.C. 1471-76: 1S
U.S.C. 1211-14: § U.S.C. 552; and § U.S.C. 552a.

SOURCE: 53 FR 6594, Mar. 2, 1988, uniess och-
erwise noted.

§1016.1 Purpose and policy.

(a) The Commission’'s policy is to
make official records available to pri-
vate litigants, to the fullest extent pos-
sible.

(b) The Commission's policy and re-
sponsibility is to conserve the time of
its employees for work on Commission
projects and activities. Participation
of Commission employees in private
litigation, in their official capacities,
is generally contrary to this policy and
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B. ATTACHMENT -

Title 16, Code of Federal Regulations: Part 1101 —
Information Disclosure under Section 6(b) of the
Consumer Product Safety Act




SUBCHAPTER B—CONSUMER PRODUCT SAFETY ACT
REGULATIONS

PART 1101—INFORMATION DIS-
CLOSURE UNDER SECTION 6(b)
OF THE CONSUMER PRODUCT
SAFETY ACT

Subpart A—Background

Sec.
1101.1 General background.
1101.2 Scope.

Subpart B—Information Subject to Notice
and Analysis Provisions of Section 6(b)(1)

1101.11 General application of provisions of
section 6(b)(1).

1101.12 Commission must disclose informa-
tion to the public.

1101.13 Public ability to ascertain readily
identity of manufacturer or private la-
beler.

Subpart C—Procedure for Providing Notice
and Opportunity to Comment Under
Section 6(b)(1)

1101.21 Form of notice and opportunity to
comment.

1101.22 Timing; request for time extensions.

1101.23 Providing less than 30 days notice
before disclosing information.

1101.2¢ Scope of comments Commission
seeks.

1101.25 Nocice of intent to disclose.

1101.26 Circumstances when the Commission
does not provide notice and opportunity
to comment.

Subpart D—Reasonable Steps Commission
Will Take To Assure Information it Dis-
closes Is Accurate, and That Disclo-
sure Is Fair in the Circumstances and
Reasonably Related to Effectuating the
Purpases of the Acts it Administers

1101.31 General requirements.

1101.32 Reasonable steps to assure informa-
tion is accurace.

1101.33 Reasonable steps to assure informa-
tion release is fair in the circumstances.

1101.34 Reasonable steps to assure informa-
tion release is “‘reasonably relaced to ef-
fectuating the purposes of the Acts'’ the
Commission administers.

Subpart E—Statutory Exceptions of Section
6(b)(4)

1101.41 Cenerally.
1101.42 Imminenc hazard excepction.

1101.43 Prohibited acts excepcion.

1101.44 Rulemaking proceeding exception.

1101.45 Adjudicatory proceeding exception.

1101.46 Other administrative or judicial pro-
ceeding exception.

Subpart F—Retraction

1101.51 Commission incerprecacion.
1101.52 Procedure for retraction.

Subpart G—information Submitted Pursuant
to Section 15(b) of the CPSA

1101.61 Generally.

1101.62 Statutory exceptions to section
6(b)(5) requirements.

1101.63 Information submitted pursuanc to
section 15(b) of the CPSA.

Subpart H—Delegation of Authority ta
Information Group

1101.71 Delegation of authority.

AUTHORITY: Sec. 6(b) of Pub. L. 92-573, 86
Stat. 1212, as amended by Pub. L. No. 97-35.
95 Stat. 703-25 (15 U.S.C. 2055(b)); 5§ U.S.C. 553.

SOURCE: 48 FR 57470, Dec. 29. 1983, unless
ocherwise noted.

Subpart A—Background

§1101.1 General background.

(@) Basic purpose. This rule secs forth
the Consumer Product Safety Commis-
sion’s policy and procedure under sec-
tions 6(b)(1)-(5) of the Consumer Prod-
uct Safety Act (CPSA) (1§ U.S.C.
2055(b) (1)-(5)) which relate to public
disclosure of information from which
the identity of a manufacturer or pri-
vate labeler of a product can be readily
ascertained. In addition. these rules
provide for retraction of inaccurate or
misleading information the Commis-
sion has disclosed that reflects ad-
versely on the safety of a consumer
product or class of products or on the
practices of any manufacturer, private
labeler, distributor or retailer of con-
sumer products as required by section
6b)(1Y of cthe -CPSA (15 U.S.C.
2055(b)(N).

(b) Statutory requirements. Section
6(b) establishes procedures that the
Commission must follow when it re-
leases certain firm specific information
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to the public and when it retracts cer-
tain information it has released.

(1) Generally, section 6(b)(1) requires
the Commission to provide manufac-
turers or private labelers with advance
notice and opportunity to comment on
information the Commission propases
to release, if the public can readily as-
certain the identity of the firm from
the information. Section 6(b)(1) also re-
quires the Commission to take reason-
able steps to assure that the informa-
tion {s accurate and that disclosure is
fair in the circumstances and reason-
ably related to effectuating the pur-
poses of the Acts administered by the
Commission. Disclosure of information
may not occur in fewer than 30 days
after notice to the manufacturer or pri-
vate labeler unless the Commission
finds the public health and safety re-
quires a lesser period of notice. Excep-
tions to these requirements are estab-
lished in section 6(b)(4). Additional
limitactions on the disclosure of infor-
mation reported to the Commission
under section 15(b) of the CPSA are es-
tablished in section 6(b)(5).

(2) Section 6(b)(2) requires the Com-
mission to provide further notice to
manufacturers or private labelers
where the Commission proposes to dis-
close product-specific information the
firms have claimed to be inaccurate.

(3) Section 6(b)(3) authorizes manu-
facturers and private labelers to bring
lawsuits against the Commission to
prevent disclosure of product-specific
information after the firms have re-
ceived the notice specified.

(¢) Internal clearance procedures. Sec-
tion 8(b) () requires the Commission to
establish internal clearance procedures
for Commission initiated disclosures of
information that reflect on the safety
of a consumer product or class of prod-
ucts, even if the information is not
product specific. This rule does not ad-
dress section 6(b)(6) because the Com-
mission has internal clearance proce-
dures in its directives systemn. (Direc-
tive 1450.2 ''Clearance Procedures for
Commission Staff to Use in Providing
Information to the Public.” April 27,
1983.

§1101.2 Scope.

Secrion 6(b) and these rules apply to
information concerning products sub-

§1101.1TT

Jject to the CPSA (15 U.S.C. 2051-2085),
and to the four other acts the Commis-
sion administers (transferred acts).
These transferred acts are the Flam-
mable Fabrics Act, 15 U.S.C. 1191-1204
(FFA): the Poison Prevention Packag-
ing Act of 1970, 15 U.S.C. 14T1-1476
(PPPA): the Federal Hazardous Sub-
stances Act, 15 U.S.C. 1261-1276 (FHSA):
and the Refrigerator Safety Act, 15
U.S.C. 1211-1214 (RSA). See section
6(b)(1) of the CPSA, 15 U.S.C. 2055(d)(1).

Subpart B—Information Subject to
Notice and Analysis Pravisians.
of Section 6(b)(1

§1101.11 General aé: lication of provi-
sions of section (g)(l).

(@) Information subject (o sactiorr
6(b}(1). To be subject to the notice and
analysis provisions of section 6(b)(1).
information must meet 2ll the follow-
ing criteria:

?1) The information must pertain to a
specific product which is either des-
ignated or described in a manner which
permits its identity to be ascertained
readily by the publig.

(@) The information must be ob-
tained, generated or received by the
Commission as an entity or by individ-
ual members, employees, agents. con-
tractors or representatives of the Com-
mission acting in their official capac-
ities.

(3) The Commission or its memmbers,
employees, agents or representatives
must propose to disclose the informa-
tion to the public (see §1101.12).

(4) The manner in which the product
is designated or described in the infor-
mation must permit the public to as-
certain readily the identity of the man-
ufacturer or private labeler. [See
§1101.13.]

(b) Information not subject to sectiorr
6()(1). The requirements aof section
6(b)(1) do not apply to:

(1) Information described in the ex-
clusions contained in section 6§(b)(4) of
the CPSA (see subpart E of this rule).

(2) Informacion the Commission is re-
quired by law to make publicly avail-
able. This information includes, for ex-
ample, Commission notifications ta
foreign governments regarding certain
products to be exported, as required by
section 18(b) of the CPSA. 1§ US.C.
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2068(b); section 14(d) of the FHSA, 15
U.S.C. 1273(d); and section 15(¢c) of the
FFA, 15 U.S.C. 1202(c). (See the Com-
mission’s Export Policy Statement, 16
CFR part 1017.)

(3) Information required to be dis-
closed to the President and Congress
pursuant to section 27(j) of the CPSA,
15 U.S.C. 2076(j).

(4) Press releases issued by firms.

(S) Information filed or presented in
administratve proceedings or litiga-
tion to which the Commission is a
party and which is not expressly sub-
Ject to the section 6(b)(4) exceptions.

§1101.12 Commission must disclose in-
formation to the public.

Public. For the purposes of section
6(b)(1), the public includes any person
except:

(a) Members, employees, agents, rep-
resentatives and contractors of the
Commission, in their official capacity.

(b) State officials who are commis-
sioned officers under section 29(a)(2) of
the CPSA, 15 U.S.C. 2078(a)(2). to the
extent that the Commission furnishes
them information necessary for them
to perform their duties under that sec-
tion. Such officials may not release to
the public copies of such information
unless the Commission has complied
with section 6(b) or the information
falls within an exception to section
6(b).

(c) Members of a Commission Chronic
Hazard Advisory Panel established
under section 28 of the CPSA (15 U.S.C.
2077). However, disclosures of informa-
tion by such a Panel are subject to sec-
tion 6(b).

(d) The persons or firms to whom the
information to be disclosed pertains, or
their legal representatives.

(e) The persons or firms who provided
the information to the Commission, or
their legal representatives.

(f) Other Federal agencies or state or
local governments to whom accident
and investigation reports are provided
pursuant to section 29(e) of the CPSA
(15 U.S.C. 2078(e)). However, as required
by that section, employees of Federal
agencies or state or local governments
may not release to the public copies of
any accident or investigation report
made under the CPSA by an officer,
employee or agent of the Commission
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unless CPSC has complied with the ap-
plicable requirements of section 6(b).

(g The Chairman or ranking minor-
ity member of a committee or sub-
committee of Congress acting pursuant
to committee business and having ju-
risdiction over the matter which is the
subject of the information requested.

§1101.13 Public ability to ascertain
readily identity of manufacturer or
private labeler.

The advance notice and analysis pro-
visions of section 6(b)(1) apply only
when a reasonable person receiving the-
information in the form in which it is
to be disclosed and lacking specialized
expertise can readily ascertain from
the information itself the identity of
the manufacturer or privace labeler of
a particular product. The Commission
will provide the advance notice and op-
portunity to comment if there is a
question whether the public could read-
ily ascertain the identity of a manufac-
turer or private labeler.

Subpart C—Procedure for Provid-
ing Notice and Opportunity Ta
Comment Under Section

6(b)(1)

§1101.21 Form of notice and oppar-
tunity to comment.

(a) Notice may be oral or written. The
Commission will generally provide to
manufacturers or private labelers writ-
ten notice and opportunity to comment
on information subject to section
6(b)(1). However, when the Commission
makes a public health and safety find-
ing pursuant to section 6(b)(1) of the
CPSA, the Commission may determine
that it is necessary to provide the no-
tice and opportunity to comment orai-
ly, either in person or by telephone.

(b) Content of notice. The Cammissiart
will provide the manufacturer or pri-
vate labeler with:

(1) Eicther the actual text of the infor-
mation to be disclosed or. if appro-
priate, a summary of the information.

(2) A general description of the man-
ner in which the Commission will dis-
close the information. including any
other relevant information cthe Com-
mission intends to include with the dis-
closure. If the Commission advises that
the form of disclosure will be by press
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release, for example, the Commission
need not provide further notice to dis-
close a summary of the press release.

(3) A request for comment with re-
spect to the information, including a
request for explanatory data or other
relevant information for the Commis-
sion’s consideration.

(4) A statement that, in the absence
of a specific request by a firm that its
comments be withheld from disclosure,
the Commission will release to the
public the firm’s comments (or a sum-
mary thereof prepared by the firm or,
if the firm declines to do so, by the
Commission).

(5) A statement that a request that
comments be withheld from disclosure
will be honored.

(6) Notice that the firm may request
confidential treatment for the informa-
tion, in accordance with section 6(a)(3)
of the Consumer Product Safety Act, 13
U.S.C. 2055(a)(3) (see §1101.24(b)).

() A statement that no further re-
quest for comment will be sought by
the Commission if it intends to dis-
close the identical information in the
same format, unless the firm specifi-
cally requests the opportunity to com-
ment on subsequent information dis-
closures.

(8) The name, address, and telephone
number of the person to whom com-
ments should be sent and the time
when any comments are due (see
§1101.22).

§1101.22 Timing: request for time ex-
tensions.

(a) Time for comment. (1) Generally
firms will receive a minimum of twen-
ty (20) calendar days from the date of
the letter in which the Commission
transmits the notice to furnish com-
ments to the Commission. Firms that
receive requests for comments by mail
will receive an additional three (3) days
to comment to account for time in the
mail.

(2) Upon his or her own initiative or
upon request, the Freedom of Informa-
tion Officer may provide a different
amount of time for comment, particu-
larly for firms that receive voluminous
or complex material. In addition, the
Commission may find thac the public
health and safety requires a lesser pe-
riod of notice and may require a re-

§1101.23

sponse in a shorter period of time (see
§1101.24).

(b) No response submitted. (1) If the
Commission has not received a re-
sponse within the time specified and if
it has received no request for extension
of time. the Commission will analyze
the information as provided in subpart
D. If no comments are submitted the
Commission will not give the further
notice provided in section 6(b)(2).

(2) Unless the Commission finds that:
the public health and safety requires a.
lesser period of notice (see §1101.23),.
the Commission will not disclose thes
information in fewer than 30 days after-
providing a manufacturer or private la-
beler notice and opportunity to com-
menct.

(c) Requests for time extension. (1) Re-
quests for extension of time to com-
ment on informacion to be disclosed
must be made to the person who pro-
vided the Commission’s notice and op-~
portunity to comment. The request for
time extension may be either oral or
written. An oral request for a time ex-
tension must be prgmptly confirmed in
writing.

(2) Requests for extension of time
must explain with specificity why the
extension is needed and how much ad-
ditional time is required.

(3) The Commission will promptly re-
spond to requests for extension of time.

§1101.23 Providing less than 30 days
gotlce before disclosing informa-
on.

There are two circumstances in
which the Commission may disclose to
the public information subject to sec-
tion 6(b)(1) in a time less than 30 days
after providing notice to the manufac-
turer or private labeler.

(a) Firm agrees to lesser period or does
not abject to disclosure. The Commission
may disclose to the public infarmation
subject to section 6(b)(1) before the 30-
day period expires when. after receiv-
ing the Commission’s notice and oppor-
tunity to comment, the firm involved
agrees to the earlier disclosure: nod-
fles the Commission that it has na
comment; or notifies the Commission
that it does not object to disclosure.

(b) Commission finding a lesser periad is
required. Section 6(b)(l} provides that
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the Commission may find that the pub-
lic health and safety requires a lesser
period of notice than the 30 days ad-
vance notice that section 6(b)(l) gen-
erally requires. The Commission may
determine that the public health and
safety requires less than 30 days ad-
vance notice, for example, to warn the
public quickly because individuals may
be in danger from a product hazard or
a potential hazard, or to correct prod-
uct safety information released by
third persons. which mischaracterizes
statements made by the Commission
about the product or which attributes
to the Comrission statements about
the product which the Commission did
not malke.

(c) Notice of finding. The Commission
will inform a manufacturer or private
labeler of a product which is the sub-
Ject of a public health and safety find-
ing that the public health and safety
requires less than 30 days advance no-
tice either orally or in writing, depend-
ing on the immediacy of the need for
quick action; and the Commission will
publish the finding in the FEDERAL
REGISTER. Disclosure may be made
concurrently with the filing of the
FEDERAL REGISTER notice and need not
await its publication. However, where
applicable, before releasing informa-
tion, the Commission will comply with
the requirements of section 6(b) (1) and
(2) by giving the firm the opportunity
to comment on the information, either
orally or in writing depending on the
immediacy of the need for quick ac-
tion. and by giving the firm advance
notice before disclosing information
claimed by a manufacturer or private
labeler to be inaccurace (see §1101.25).

§1101.24 Scope of comments Commis-
sion seeks.

(a) Comment in regard to the informa-
don. The section 6(b) opportunity to
comment on information is intended to
permit firms to furnish information
and data to the Commission to assist
the agency in its evaluation of the ac-
curacy of the information. A firm's
submission, therefore, must be specific
and should be accompanied by docu-
mentation, where available, if the com-
ments are to assist the Commission in
its evaluation of the informarion. Com-
ments of a general nature, such as gen-
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eral suggestions or allegations that a
document is inaccurate or that the
Commission has not taken reasonable
steps to assure accuracy, are not suffi-
cient to assist the Commission in its
evaluation of the information or to jus-
tify a claim of inaccuracy. The weight
accorded a firm's comments on the ac-
curacy of information and the degree of
scrutiny which the Commission will ex-
ercise in evaluating the information:
will depend on the specificity and com-
pleteness of the firm's comments and
of the accompanying documentatiorm.
In general, specific comments which:
are accompanied by documentation
will be given more weight than thase
which are undocumented and general
in nature.

(b) Claims of confidentiality. If the
manufacturer or private labeler be-
lieves the information involved cannot
be disclosed because of section 6(a)(2)
of the CPSA (15 U.S.C. 2055(a)(2)).
which pertains to trade secret or other
confidential material, the firm may
make claims of confidentiality at the
time it submits its comments to the
Commission undem this section. Such
claims must identify the specific infor-
mation which the firm believes to be
confidential or trade secret material
and must state with specificity the
grounds on which the firm bases it
claims. (See Commission’s Freedom of
Information Act regulacion, 16§ CFR
part 1015, particularly 16 CFR 1015.18.)

(c) Requests for nondisclosure of com-
ments. If a firm objects to disclosure of
its comments or a portion thereof, it
must notify the Commission at the
time it submits its comments. If the
firm objects to the disclosure of a por-
tion of its comments, it must identify
those portions which should be with-
held.

§1101.25 Notice of intent to disclose.

(a) Notice to manufacturer or private la-
beler. In accordance with section 6(b)(2)
of the CPSA, if the Commission, after
following the notice provisions of sec-
tion 6(b)(1), determines that informa-
tion claimed to be inaccurate by a
manufacturer or private labeler in
comments submitted under section
6(b)(1) should be disclosed because the
Commission believes it has complied
with section 6(b)(1). the Commission
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shall notify the manufacturer or pri-
vate labeler that it intends to disclose
the information not less than 10 work-
ing days after the date of the receipt of
notification by the firm. The notice of
intent to disclose will include an expla-
nation of the reason for the Commis-
sion’s decision, copies of any additional
materials, such as explanatory state-
ments and lecters to Freedom of Infor-
mation Act requesters, which were not
previously sent to the firm.

(b) Commission finding a lesser period Is
required. The Commmission may deter-
mine that the public health and safety
requires less than 10 working days ad-
vance notice of its intent to disclose
information claimed to be inaccurate.
For example, the Commission may de-
termine it is necessary to warn the
public quickly because individuals may
be in danger from a product hazard or
a potential hazard, or to correct prod-
uct safety information released by
third persons, which mischaracterized
statemnents made by the Commission
about the product or which attributes
to the Commission statements about
the product which the Commission did
not make.

(c) Notice of findings. The Commission
will inform a manufacturer or private
labeler of a product which is the sub-
Jject of a public health and safety find-
ing that the public health and safety
requires less than 10 days advance no-
tice either orally or in writing, depend-
ing on the immediacy of the need for
quick action; and the Commission will
publish the finding in the FEDERAL
RECISTER. Firms will be notified in ad-
vance of the date and time, if possible,
at which the Commission intends to
disclose the information. Disclosure
may be concurrently with the filing of
the FEDERAL REGISTER notice and need
not await its publication. The FEDERAL
REGISTER notice prepared under section
6(b)(2) may be submicted simulta-
neously with ar after a FEDERAL REG-
ISTER notice prepared under section
6(b) (1) (see §1101.23(c)).

§1101.26 Circumstances when the
Commission does not provide notice
and opportunity to comment.

(a) Notice to the extent practicable. Sec-
tion 6(b)(1) requires that ‘‘to the extent
practicable’” che Commission must pro-

§1101.37T

vide manufacturers and private label-
ers notice and opportunity to comment
before disclosing information from
which the public can ascertain readily
their identicy.

(b) Circumstances when natice and op-
portunity to comment Is not practicable.
The Commission has determined that
there are various circumstances when
notice and opportunity to comment is
not practicable. Examples include the.
following:

(1) When the Commission has takern
reasonable steps to assure that the
company to which the information per--
tains is out of business and has na
identifiable successor.

(2) When the informatiomn is disclosed
in testimony in response to an order of”
the court during litigation ta which
the Cormmission is not a party.

Subpart D—Reasonable Steps
Commission Will Take To As-
sure [nformation It Discloses [s
Accurate, and That Disclosure
Is Fair in the Circumstances
and Reasonably Related ta
Effectuating the Purposes of
the Acts it Administers

§1101.31 General requirements.

(@) Timing of decisions. The Commis—
sion will attempt to make its decisiom:
on disclosure so that it can disclase in-
formation in accordance with sectiom
6(b) as soon as is reasanably passible
after expiration of the scatutary thirty
day moratorium on disclosure.

(b) Inclusion of comments. In disclos-
ing any information under this section,
the Commission will include any com-
ments or other informadon submitted
by the manufacturer or private labeler
unless the manufacturer or private la-
beler at the time it submits its section
6(b) comments specifically requests the
Commission not to include the com-
ments or to include only a designated
portion of the comments and disclosure
of the comments on such a designated
portion is not necessary to assure that
the disclosure of the information which
is the subject of the comments is fair
in the circumstances.
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(c) Explanatory statements. Where ap-
propriate, the Commission will accom-
pany the disclosure of information sub-
Jject to this subpart with an explana-
tory statement that makes the nature
of the information disclosed clear to
the public. Inclusion of an explanatory
statement is in addition to, and not a
substitute for, taking reasonable steps
to assure the accuracy of information.
To the extent it is practical the Com-
mission will also accompany the dis-
closure with any other relevant infor-
mation in its possession that places the
released information in context.

(d) Information previously disclosed. If
the Commission has previously dis-
closed, in accordance with section
6(b) (1). the identical information it in-
tends to disclose again in the same for-
mat, it will not customarily take any
additional steps to assure accuracy un-
less the Commission has some reason
to question its accuracy or unless the
firm, in its comments responding to
the Commission’s initial section 6(b)
notice, specifically requests the oppor-
tunity to comment on subsequent dis-
closures, or unless the Commission de-
termines chat sufficient time has
passed to warrant seeking section 6(b)
comment again. Before disclosing the

information the Commission will again’

review the information to see if accu-
racy is called into question and will
further look to whether disclosure is
fair in the circumstances and reason-
ably related to effectuating the pur-
poses of the Acts the Commission ad-
miniscers.

§1101.32 Reasonable steps to assure
information is accurate.

(a) The Commission considers that
the following types of actions are rea-
sonable steps to assure the accuracy of
information it proposes to release to
the public:

(1) The Commission staff or a quali-
fled person or entity outside the Com-
mission (e.g.. someone with requisite
training or experience, such as a fire
marshal, a fire investigator, an elec-
trical engineer. or an attending physi-
cian) conducts an investigation or an
inspection which yields or corroborates
the product information to be dis-
closed; or

16 CFR Ch. Ul (1-1-98 Edition)

(2) The Commission staff conducts a
technical, scientific, or other evalua-
tion which yields or corroborates the
product information to be disclosed or
the staff obtains a copy of such an
evaluation conducted by a qualified
person or entity: or

(3) The Commission staff provides the
information to be disclosed to the per-
son who submitted it to the Commis-
sion for review and, if necessary, cor-
rection, and the submitter confirms
the information as accurate to the best
of the submitter’s knowledge and be-
lief, provided that:

(i) The confirmation is made by the
person injured or nearly injured in an
incident invelving the product; or

(ii) The confirmation is made by a
person who, on the basis of his or her
own observation or experience, identi-
fles an alleged safety-related defect in
or problem with such a product even
though no incident or injury associated
with the defect or problem may have
occurred; or

(1ii) The confirmation is made by an
eyewitness to an injury or safety-relac-
ed incident involvijng such a product;
or

(iv) The confirmation is made by an
individual with requisite training or
experience who has investigated and/or
determined the cause of deaths, inju-
ries or safety-related incidents involv-
ing such a product. Such persons would
include, for example, a fire marshal, a
fire investigator, an electrical engi-
neer, an ambulance attendant. or an
actending physician; or

(v) The confirmation is made by a
parent or guardian of a child involved
in an incident involving such a prod-
uct, or by a person to whom a child is
entrusted on a temporary basis.

(b) The steps set forth below are the
steps the Commission will take to ana-
lyze the accuracy of information which
it proposes to release to the public.

(1) The Commission will review each
proposed disclosure of _ information
which is susceptible of factual verifica-
tion to assure that reasonable steps
have been taken to assure accuracy in
accordance with §1101.32(a).

(2) As described in subpart C, the
Commission will provide a manufac-
turer or private labeler with a sum-
mary or text of the information the
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Commission proposes to disclose and
will invite comment with respect to
that information.

(3) If the Commission receives no
comments or only general, undocu-
mented comments claiming inaccu-
racy, the Commission will review the
information in accordance with
§1101.32(a) and release it, generally
without further investigating its accu-
racy if there is nothing on the face of
the information that calls its accuracy
into question.

(4) If a firm comments on the accu-
racy of the information the Commis-
sion proposes to disclose, the Commis-
sion will review the information in
light of the comments. The degree of
review by the Commission and the
weight accorded a firm's comments
will be directly related to the specific-
ity and completeness of the firm's com-
ments on accuracy and the accompany-
ing documentation. Documented com-
ments will be given more weight than
undocumented comments. Specific
comments will be given more weight
than general comments. Further steps
may be taken to determine the accu-
racy of the information if the Commis-
sion determines such action appro-
priace.

§1101.33 Reasonable steps ta assure
information release is fair in the
circumstances.

(a) The steps set forth below are the
steps the Commission has determined
are reasonable to take to assure disclo-
sure of information to che public is fair
in the circumstances:

(1) The Commission will accompany
information disclosed to the public
with the manufacturer’s or private la-
beler's comments unless the manufac-
turer or private labeler asks in its sec-
tion §(b) comments that its comments
or a designated portion thereof not ac-
company the information.

(2) The Commission generally will ac-
company the disclosure of information
with an explanatory statement that
makes the nature of the information
disclosed clear to the public. The Com-
mission will also take reasonable steps
to disclose any other relevant informa-
tion it its possession cthat will assure
disclosure is fair in the circumstances.

§1101.33

(3) The Commission will limit the
form of disclosure to that which it con-
siders appropriate in the cir-
cumstances. For example, the Commis-
sion may determine it is not appro-
priate to issue a nationwide press re-
lease in a particular situation and
rather will issue a press release di-
rected at certain localities, regions, or
user populations.

(4) The Commission may delay dis-
closure of information in some cir-
cumstances. For example, the Commis-
sion may elect to postpone an informa-
tion release until an investigation,.
analysis or test of a product is com-
plete, rather than releasing tnforma-
tion piecemeal.

{b) The Commission will not disclose
information when it determines that
disclosure would not be fair in the cic-
cumstances. The following are exam-
ples of disclosures which generally
would not be fair in the circumstances.

(1) Disclosure of information fur-
nished by a firm to facilitace prompt
remedial action or settlement of a case
when the firm has<a reasonable expec-
tation that the information will be
maincained by the Commission in
concidence.

(2) Disclosure of notes or minutes of
meetings to discuss or negotiate sectle-
ment agreements and of drafts of docu-
ments prepared during sectlement ne-
gotiations, where the firm has a rea-
sonable expectation that such written
materials will be maintained by the
Commission in confidence.

(3) Disclosure of the work-product of
attorneys employed by a firm and in-
formation subject to an attorney/client
privilege, if the Commission has ob-
tained the information from the client
or the attorney, the attormney or client
advises the Commission of the con-
fldential nature of the information ac
the time it is submitted to the Com-
mission, and the information has been
maintained in confidence by the client
and the attorney.

(4) Disclosure of a firm's comments
(or a portion thereof) submitted under
section 6(b)(1) over the firm’s objec-
tion. -
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§1101.34 Reasonable steps to assure
information release is “reasonably
related to effectuating the purposes
of the Acts” the Commission admin-
isters.

(a) The steps set forth below are the
steps the Commission has determined
are reasonable to take to assure that
the disclosure of information to the
public effectuates the purposes of the
Acts it administers.

(1) Purposes of the CPSA. The Com-
mission will review information to de-
termine whether disclosure would be
reasonably related to effectuating one
or more of the specific purposes of the
CPSA, as set forth in sections 2(b) and
5, 15 U.S.C. 2051(b) and 2054.

(2) Purposes of the FHSA, FFA, PPPA
and RSA. The Commission will also re-
view information concerning products
subject to the transferred acts it ad-
ministers and to the Commission’s spe-
cific functions under those acts to de-
termine whether disclosure of informa-
tion would be reasonably related to ef-
fectuating the purposes of those acts.

(3) Purpasaes of the FOIA. FOIA re-
quests will be reviewed to determine
whether disclosure of the information
is reasonably related to effectuating
one or more of the purposes of the acts
administered by the Commission. In
the event of a close question on this
issue, the Commission will defer to the
purpases of the FOIA. The FOIA estab-
lishes a general right of the public to
have access to information in the Com-
mission's possession, particularly in-
formation that reveals whether the
Commission is meeting its statutory
responsibilities or information upon
which the Commission bases a decision
that affects the public health and safe-

(b) In reviewing proposed information
disclosures, the Commission will con-
sider disclosing the material on the
basis of whether release of the informa-
tion, when taken as a whole, was pre-
pared or is maintained in the course of
or to support an activity of the Com-
mission designed to accomplish one or
more of the statutory purposes.
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Subpart E—Statutory Exceptions of
Section 6(b)(4)

§1101.41 Generally.

(a) Scope. This subpart describes and
interprets the exceptions to the re-
quirements of section 6 (b)(1)-(b)(3)
that are set forth in section 6(b)(4).
These exceptions apply to (1) informa-
tion about a product reasonably relat-
ed to the subject matter of an immi-
nent hazard action in federal court; (2)
information about a2 product which the
Commission has reasonable cause ta
believe violates the prohibited act sec--
tion of one of the acts the Commission.
administers and the informartion is rea—
sonably related to the alleged' viola-
tions; (3) information in the course of"
or concerning a rulemaking proceed-
ing; or (4) information in the course of
or concerning an adjudicatory, admin-
istrative or judicial proceeding.

(b) Application to transferred act. The
Commission will apply the exceptions
contained in section 6(b)(4) to those
provisions in the transferred acts, com-
parable to the speaific provisions in che-
CPSA to which section 6(b)(4) applies.

§1101.42 Imminent hazard exception.

(@) Statutory provision. Section
6(b) (4)(A) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of **informartion about
any consumer product with respect to
which product the Commission has
filed an action under section 12 (relat-
ing to imminently hazardous prod-
ucts).’”

(b) Scope of exception. This exception
applies once the Commission has filed
an action under section 12 of the CPSA
(15 U.S.C. 2061), in a United States dis-
trict court. Once the exception applies,
information may be disclosed to the
public while the proceeding is pending
without following the requirements of
section 6(b)(1) if the information con-
cerns or relates to the product alleged
to be imminently hazardous. Upon ter-
mination of the proceeding, informa-
tion filed with the court or otherwise
made public is not subject to section
6(b). Information in the Commission's
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possession which has not been made
public is subject to section 6(b).

§1101.43 Prohibited acts exception.

(@) Statutory provision. Section
(6) () (4)(A) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of information about
any consumer product which the Com-
mission has reasonable cause to believe
is in violation of a ‘‘prohibited act™
section under any of the statutes ad-
ministered by the Commission.

(b) Scope of exception. This exception
applies once the Commission has ‘‘rea-
son to believe” there has occurred a
violation of sections 19(a) (1), (2), and
(5) or (10) of the CPSA which pertains
to a cansumer product. This exception
also applies once the Commission has
“reasonable cause to believe’’ there has
occurred a “prohibited act’” pertaining
to a product regulated under the trans-
ferred acts. Once the exception applies,
the Commission may disclose informa-
tion to the public without following
the requirements of section 6(b)(l) if
the informadon concerning the prod-
uct is reasonably related to the viola-
tive practice or condition.

§1101.44 Rulemaking proceeding ex-
ception.

(@) Statutory provision. Section
6(b)(4)(B) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of information *‘‘in
the course of or concerning a rule-
making proceeding (which shall com-
mence upon the publication of an ad-
vance notice of proposed rulemaking or
a notice of proposed rulemaking) * * *
under this Act.”

(b) Scope of exception. This exception
applies upon publication in che FED-
ERAL REGISTER of an advance notice of
proposed rulemaking or, if no advance
notice of proposed rulemaking |is
Issued, upon publication in the FED-
ERAL REGISTER of a notice of proposed
rulemaking, under any of the acts the
Commission administers. Once the ex-
ception applies, the Commission may
publicly disclose informacion in the
course of the rulemaking proceeding
which is presented during the proceed-
ing or which is contained or referenced
in the public record of the proceeding
and or which concerns the proceeding

§1101.45

without following the requirements of
section 6(b)(1). Documentation support-
ing the public record is alsa excepted'
from section 6(b). A rulemaking pro-
ceeding includes a proceeding either ta
issue, to amend, or to revoke a rule.

(c) The phrase “in the course of™ re-
fers to information disclosed as part of
the proceeding and may. therefore, in-
clude information generated before the
proceeding began and later presented
as part of the proceeding. A rule-
making proceeding ends once the Comi-
mission has published the final rule or
a notice of termination of the rule~
making in the FEDERAL REGISTER.

(d) The phrase ‘‘concerning” refers to
information about the proceeding itself
both after the proceeding has begun
and indefinitely thereafter. Therefore.
the Commission may publicly disclose
information that describes the sub-
stance, process and outcome of the pro-
ceeding. By issuing opinions and public
statements, the Commissioners, and
the presiding official, who act as deci-
sionmakers, may also publicly explain
their individual votes and any decision
rendered. -

§1101.45 Adjudicatory proceeding ex-
ception.

(a) Statutory provisionn. Section
6(b) (4)(B) provides thact the require-
ments of section 6(b)(1l) do not apply to
public disclosure of “information in
the course of or concerning * * * [an}
adjudicatory proceeding * * * under
this Act.”

(b) Scope of exception. This exception
applies once the Commission begins an
administrative adjudication under the
CPSA. The Commission will also apply
the exception to any administrative
adjudicatory proceeding under FHSA,
FAA, or PPPA. An adjudicatory pro-
ceeding begins with the filing of a com-
plaint under section 15(c} or (d). 17(a)(1)
or (3), or 20 of the CPSA (15 US.C.
2064(c) or (d), 2066(a)(1). or (3), or 2069);
section 15 of the FHSA (15 U.S.C. 1274):
section 5(b) of the FFA., (15 US.C.
1194(b)); or section 4(c) of the PPPA (15
U.S.C. 1473(c)). An adjudicatory pro-
ceeding ends when the Commissiaon
issues a final order, 16 CFR 1025.31-
1025.58.

(c) The phrase ‘‘in the course of " re-
fers to information disclased as part of
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the adjudication, whether in docu-
ments filed or exchanged during dis-
covery, or in testimony given in such
proceedings, and may therefore. in-
clude information generated before the
adjudication began.

d) The phrase “‘concerning’” refers to
information about the administrative
adjudication itself, both once it begins
and indefinitely thereafter. Therefore,
the Commission may publicly disclose
information that describes the sub-
stance, process and outcome of the pro-
ceeding including, for example, the ef-
fectiveness of any corrective action
such as information on the number of
products corrected as a result of a re-
medial action. By issuing opinions and
public statements, the Commissioners
and the presiding official, who act as
decisionmakers, may publicly explain
their individual votes and any decision
rendered.

[48 FR 57430, Dec. 29, 1983, as amended ac 49
FR 8428, Mar 7, 1984]

§1101.46 Other administrative or judi-
cial proceeding exception.

(a) Statutory provision. Section
6(b)(4)(B) provides that the require-
ments of section 6(b)(1) do not apply to
public disclosure of ‘“‘information in
the course of or concerning any * * *
other administrative or judicial pro-
ceeding under this Act.”

(b) Scope of exception. This exception
applies to an administrative or judicial
praoceeding, other than a rulemaking or
administrative adjudicatory proceed-
ing, under the CPSA, FHSA, FFA, or
PPPA. Proceedings within this excep-
tion include:

(1) A proceeding to act on a petition
to start a rulemaking proceeding. This
proceeding begins with the filing of a
petition and ends when the petition is
denied or, if granted, when the rule-
making proceeding begins. Information
subject to the exception for petition
proceedings is the petition itself and
the supporting documentation, and in-
formation subsequently compiled by
the staff and incorporated or ref-
erenced in the staff briefing papers for
and recommendation to the Commis-
sion.

(2) A proceeding to act on a request
for exempction from a rule or regula-
tion. This proceeding begins with the
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filing of a request for exemption and
ends when the request is denied or, if
granted, when the Commission takes
the first step to implement the exemp-
tion, e.g.. when an amendment to the
rule or regulation is proposed.

(3) A proceeding to issue a subpoena
or general or special order. This pro-
ceeding begins with a staff request ta
the Commission to issue a subpoena or
general or special order and ends once
the request is granted or denied.

(4) A proceeding to act on a motiom
to quash or to limit a subpoena ar gen-
eral or special order. This proceeding:
begins with the filing with the Com-~
mission of a motion to quash or to
limit and ends when the motian is
granted or denied.

(5) Any judicial proceeding to which:
the Commission is a party. This pro-
ceeding begins when a complaint is
filed and ends when a final decision (in-
cluding appeal) is rendered with re-
spect to the Commission.

(6) Any administrative proceeding to
which the Commission is a party, such
as an administrative proceeding before
the Merit System¥ Protection Board or
the Federal Labor Relations Authority.
This proceeding begins and ends in ac-
cordance with the applicable regula-
tions or procedures of the administra-
tive body before which the proceeding
is heard.

(7) A proceeding to obtain a retrac-
tion from the Commission pursuant ta
subpart F of these rules. This proceed-
ing begins with the filing with the Sec-
retary of the Commission of a request
for retraction and ends when the re-
quest is denied or, if granted, when the
information is retracted.

(c) In the course of or concerning. The
phrase "*in the course of or concerning’”
shall have the same meaning as set
forth in either §1101.44 (c) and (d) or
§1101.45 (¢) and (d). whichever is appli-
cable. . :

Subpart F—Retraction

§1101.51 Commission interpretation.

(a) Stacutory provisions. Section 6(b) (T}
of the CPSA provides: If the Commis-
sion finds that, in the administracion
of this Act, it has made public disclo-
sure of inaccurate or misleading infor-
mation which reflects adversely upon
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the safety of any consumer product or
class of consumer products, or the
practices of any manufacturer, private
labeler, distributor, or retailer of con-
sumer products, it shall, in a manner
equivalent to that in which such dis-
closure was made, take reasonable
steps to publish a retraction of such in-
accurate or misleading information.

(b) Scope. Section 6(b)(7) applies to
inaccurate or misleading information
only if it is adverse—i.e., if it reflects
adversely either on the safety of a con-
sumer product or on the practices of a
manufacturer, private labeler, distribu-
tor or retailer. In addition, the Com-
mission will apply section 6(b)(7) to in-
formation about products, and about
manufacturers and private labelers of
products, the Commission may regu-
late under any of the statutes it ad-
ministers. Section 6(b)(7) applies to in-
formation already disclosed by the
Commission. members of the Commis-
sion, or the Commission employees,
agents, contractors or representatives
in their official capacities.

§1101.52 Procedure for retraction.

(a) Initiative. The Commission may
retract information under section
6(b)(7) on the initiative of the Commis-
sion, upon the request of a manufac-
turer, private labeler, distributor, or
retailer of a consumer product, or upon
the request of any ather person in ac-
cordance with the procedures provided
in this section.

(b) Request for retraction. Any manu-
facturer, private labeler, distributor or
retailer of a consumer product or any
other person may request a retraction
if he/she believes the Commission or an
individual member, employee, agent,
contractor or representative of the
Commission has made public disclosure
of inaccurate or misleading informa-
tion. which reflects adversely either on
the safety of a product with which the
firm deals or on the practices of the
firm. The request must be in writing
and addressed to the Secretary, CPSC.
Washington, D.C. 20207.

(c) Content of request. A request for
retraction must include the following
information to the extent it is reason-
ably available:

(1) The informacion disclosed for
which retraction is requested. the date

§1101.52

on which the information was dis-
closed, the manner in which it was dis-
closed, who disclosed it, the type of
document (e.g.. letter, memorandum,
news release) and any ocher relevant
information the firm has to assist the
Commission in identifying the infor-
mation. A photocopy of the disclosure
should accompany the request.

(2) A statement of the specific as-
pects of the information the firm be-
lieves are inaccurate or misleading and
reflect adversely either on the safety of
a consumer product with which the
firm deals or on the firm’s practices.

(3) A statement of the reasons the
firm believes the information is inac-
curate or misleading and reflects ad-
versely either on the safety of a con-
sumer product with which the firm
deals or on the firm's practices.

(4) A statement of the action the firm
requests the Commission to take in
publishing a retraction in a manner
equivalent to that in which disclosure
was made.

(5) Any additional data or informa-
tion the firm believes is relevant,

(d) Commission action on request. The
Commission will act expeditiously on
any request for retraction within 30
working days unless the Commission
determines, for good cause, that a
longer time period is appropriacte. If
the Commission finds thac the Com-
mission or any individual member, em-
ployee, agent contractor or representa--
tive of the Commission has made pub-
lic disclosure of inaccurate or mislead-
ing information that reflects adversely
either on the safety of the firm's prod-
uct or the practices of the firm. the
Commission will publish a retraction
of information in a manner equivalent
to that in which the disclosure was
made. If the Commission finds that
fuller disclosure is necessary, it will
publish a retraction in the manner it
determines appropriate under the cir-
cumstances.

(e) Notification to requester. The Com-~
mission will promptly notify the re-
quester in writing of {ts decision on re-
quest for retraction. Notification shall
set forth the reasons for the Commis-
sion's decision.
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Subpart G—Information Submitted
Pursuant to Section 15(b) of
the CPSA

§1101.61 Generally.

(a) Generally. In addition to the re-
quirements of section 6(b)(l), section
6(b)(§) of the CPSA imposes further
limitations on the disclosure of infor-
mation submitted to the Commission
pursuant to section 13(b) of the CPSA,
15 U.S.C. 2064(b).

(b) Criteria for disclosure. Under sec-
tion 6(b)(5) the Commission shall not
disclose to the public information
which is identified as being submitted
pursuant to section 15(b) or which is
treated by the Commission staff as
being submitted pursuant to section
15(b). Section 6(b)(5) also applies to in-
formation voluntarily submitted after
a firm's initial report to assist the
Commission in its evaluation of the
section 15 report. However; the Com-
mission may disclose information sub-
mitted pursuant to section 15(b) in ac-
cordance with section 6(b)(1)-(3) if:

(1) The Commission has issued a com-
plaint under section 15 (c) or (d) of the
CPSA alleging that such product pre-
sents a substantial product hazard: or

(2) In lieu of proceeding against such
product under section 15 (c) or (d), the
Commission has accepted in writing a
remedial settlement agreement dealing
with such product; or

(3) The person who submitted the in-
formation under section 15(b) agrees to
ics public disclosure.

§1101.62 Statutory exceptions to sec-
tion 6(b)(5) requirements.

(a) Scope. The limitations established
by section 6(b)(5) do not apply to the
public disclosure of:

(1) Information with respect to a con-
sumer product which is the subject of
an action brought under section 12 (see
§1101.42);

(2) Information about a consumer
product which the Commission has rea-
sonable cause to believe is in violation
of a "prohibited act’’ section under any
of the statutes administered by the
Commission (see §1101.43); or

(3) Informacion in the course of or
concerning a judicial proceeding (see
§1101.45).

16 CFR Ch. Il (1-1-98 Edition)

§1101.63 Information submitted -
suant to section 15(b) of the CPJ,A.

(a) Section 6(b)(5) applies only to in-
formation provided to the Commission
by a manufacturer, distributor, or re-
tailer which is identified by the manu-
facturer, distributor or retailer. or
treated by the Commission staff as
bse(ibr;g submitted pursuant to section
1 .

(b) Section 6(b)(5)'s limitation also
applies to the portions of staff gen-
erated documents that contain. sum-
marize or analyze such informatiorr
submitted pursuant to section 15().

(c) Section 6(b)(5) does not apply tor
information independently obtained or
prepared by the Commission staff.

Subpart H—Delegation of
Authority to Information Group

§1101.71 Delegation of authority.

(a) Delegation. Pursuant to section -
27(b)(9) of the CPSA 15 U.S.C. 2076(b)(9)
the Commission delegates to the Gen-
eral Counsel or his or her senior staff
designees, the authority to render all
decisions under this part concerning
the release of information subject to
section 6(b) when firms have furnished
section 6(b) comment except as pro-
vided in paragraph (b). The Commis-
sion also delegates to the Secretary of
the Commission, or his or her senior
staff designee, authority to make all
decisions under this part concerning
the release of information under sec-
tion 6(b) when firms have failed to fur-
nish section 6(b) comment or have con-
sented to disclosure exceprt as provided
in paragraph (b) of this section. The
General Counsel shall have authority
to establish an Information Group
composed of the General Counsel and
the Secretary of the Commission or
their designees who shall be senior
staff members. |

(b) Findings not deleted. The Commis-
sion does not delegate its authority—

(1) To find, pursuant to section §(b) (1)
and §1101.23(b) of this part, that the
public health and safety requires less
than 30 days advance notice of pro-
posed disclosures of information.

(2) To find, pursuant to section 6(b)(2)
and §1101.25(b) of this part, thact the
public health and safety requires less
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than ten (10) days advarce notice of its
intent to disclose informarcion claimed
to be inaccurate;

(3) To decide whether it should take
reasonable steps to publish a retraction

of information in accordance with sec-.

tion 6(b)(7) and §1101.52 of this part.

(c) Final agency action; Commission de-
cision. A decision of the Ceneral Coun-
sel or the Secretary or their designees
shall be a final agency decision and
shall not be appealable as of right to
the Commission. However, the Ceneral
Counsel or the Secretary may in his or
her discretion refer an issue to the
Commission for decision.

PART 1105—CONTRIBUTIONS TO
COSTS OF PARTICIPANTS IN DE-
VELOPMENT OF CONSUMER
PRODUCT SAFETY STANDARDS

Sec.

1108.1
1105.2
1105.3
1105.4
* 1105.3
1105.6

Purpose.

Factors.

A more satisfactory standard.

Eligibilicy.

Applications.

Criteria.

1105.7 Limits on compensation.

1105.83 Costs must be auchorized and in-
curred.

1105.9 Itemized vouchers.

1105.10 Reasonable costs.

1105.1} Compensable coscs.

1105.12 Advance concributions.

1105.13 Noncompensable coscs.

1105.14 Audit and examinacion.

AUTHORITY: Sec. 7(c). Pub. L. 97-35, 95 Scat.
704 (15 U.S.C. 2056(c)).

SOURCE: 48 FR 57121, Dec. 28. 1983, unless
otherwise noted.

§1105.1 Purpose.

The purpose of this part is to de-
scribe the factors the Commission con-
siders when determining whether or
not to contribute to the cost of an indi-
vidual, a group of individuals, a public
or private organization or association.
partnership or corporation (hereinafter
“participant’) who participates with
the Commission in developing stand-
ards. The provisions of this part do not
apply to and do not affect the Commis-
sion’s ability and auchority to contract
with persons or groups outside the
Commission to aid the Commission in
developing proposed standards.

§1105.4

§1105.2 Factors.

The Commission may agree to con-
tribute to the cost of a participant who
participates with the Commission in
developing a standard in any case in
which the Commission determines:

(@ That a contribution is likely to
result in a more satisfactory standard
than would be developed without a con-
tribution; and

(b) That the participant to wham a
contribution is made is financially re-
spoasible.

§1105.3 A more satisfactory standard..

In considering whether a contribu-
tion is likely to result in a more satis-
factory standard, the Commission shall
consider:

(a) The need for representation of one
or more particular interests. expertise,
or points of view in the development
proceeding; and

{b) The extent to which particular in-
terests, points of view, or expertise can
reasonably be expected to be rep-
resented if the Commission does not
provide any financial contribution.

§1105.4 Eligibility.

In order to be eligible to receive a fi-
nancial contribution., a participant
must request in advarnce a specific con-
tribution with an explanation as to
why the contribution is likely to result
in a more satisfactory standard than
would be developed without a contribu-
tion. The request for a contribution
shall contain, to the fullest extent pos-
sible and appropriate, the following in-
formation:

(@) A description of the point of view,
interest and/or expertise that the par-
ticipant intends to bring to the pro-
ceeding: .

(b) The reason(s) that representation
of the participant’s interest, point of
view, or expertise can reasonably be ex-
pected to contribute substantially ta a
full and fair determinadon of the
issues involved in the proceeding:

(c) An explanation of the economic
interest, if any, that the participant
has (and individuals or groups compris-
ing the participant have) in any Com-
mission determination related to the
proceeding;
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