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SUBPART A - BASIC POLICY
§ 5.1 Purpose.

This part contains the rules that
the Department of Health and Human
Services (HHS) follows in handling re-
quests for records under the Freedom of
Information Act (FOIA). It describes how
to make a FOIA request; who can release
records and who can decide not to re-
lease; how much time it should take to
make a determination regarding release;
what fees may be charged; what records
are available for public inspection; why
some records are not released; and your
right to appeal and then go to court if we
refuse to refease records.

§ 5.2 Policy.

As a general policy, HHS follows
abalinced approachinadministering FOIA.
We not only recognize the right of public
access to information in the possession of
the Department, but also protect the
integrity of internal processes. Inaddition,
we recognize the legitimate interests of
organizations or persons who have sub-
mitted records to the Department or
who would otherwise be affected by re-
lease of records. For example, we have no
discretion to release certain records, such
astrade secrets and confidential commer-
cial information, prohibited from release
by law. This policy calls for the fullest

responsle disclosure consistent with
those requirements of administrative
recognized in the Freedom of Informa-
tion Act.

§ 5.3 Scope.

These rules apply to all compo-
nents of the Department Some units
may establish additional rules beuse of
unique program requirements, but such
rules mustbe consistent with these rules
and must have the concurrence of the
Assistant Secretary for Public Affairs.
Existing implementing rules remain in
effect to the extent that they are consis-
tent with the new Departmental
regulation. If additional rules are issued,
they will be published in the FEDERAL
REGISTER, and you may get copies from
our Freedom of information Officers.

§5.4Relationshipbetweenthe FOIA
and the Privacy Act of 1974.

(a) Coverage. The FOIA and
this rule apply to all HHS records. The
Privacy Act, 5 US.C. 552a, applies to
only if the records are in a system of
records. “individuals” and “system of
records” are defined in the Privacy Act
and in our Privacy Act regulation, Part Sb
of this tite.

(b) Requesting your own
records. If you are an individal and
request records, then to the extent you
are requesting your own records in a
system of records, we will handle your
request under the Privacy Act and Part
Sb. if there is any record that we need
not release to you under those provi-
sions, we will also consider your request
under the FOIA and this rule, and we will
release the record to you if the FOIA
requires it.

(c) Requesting another
individual's record. Whether or not you
are an individual, if you request records
that are about an individual (other than
yoursel) and that are in a system of
records, we will handle your request
under the FOIA and this rule. (However,
f our disclosure in response to your



request would be permitted by the Pri-
vacy Act’s disdosure provision, $ US.C.
552a(b), for reasons other than the re-
quirements of the FOIA, and if we decide
to make the disclosure, then we will not
handle your request under the FOIA and
this rule. For example, when we make
routine use disclosures pursuant to re-
qQuests, we do not handle them under the
FOIA and this rule. “Routine use” s
defined in the Privacy Act and in Part 5b).
if we handle your requestunder the FOIA
and this rule and the FOIA does not
require releasing the record to you, then
the Privacy Act may prohbit the release
and remove our discretion to release.

§ 5.5 Definitions.

As used in this part,

"Agency” means any executive
department, military department, gov-
emment corporation, government con-
trofled corporation, or other establish-
ment in the executive branch of the
Federal Government, or any indepen-
dent regulatory agency. Thus, HHS is an
agency. A private organization is not an
agency even ¥ itis performingworkunder
contract with the Government or is re-
ceiving Federal financial assistance.
Grantee and contractor records are hot
subject to the FOlA unless they arein the
possession or under the control of HHS
or its agents, such as Mediare heakh
insurance carriers and intermediaries.

*Commercialuse” means, when
referring to a request, that the requestis
from or on behalf of one who seeks
information for a use or purpose that
furthers the commercial, trade, or profit
interests of the requester or of a person
on whose behalf the request is made.
Whether a request is for a commercial
use depends on the purpose of the
requestand the use to which the records
will be put; the identity of the requester
(individual, non-profit corporation, for-
profit corporation), on the nature of the
records, yhile in some cases indicative of
that purpose or use, is hot necessarily
determinative. When a requestisfroma
representative of the news media, a
purpose or use supporting the
requester’s news dissemination function
is not a commercial use.

"Department” or "HHS" means
the Department of Health and Human

Services. it indudes Medicare health in- -

surance arriers and intermediries to
the extent they are performing functions

under agreements entered into under
sections 1816 and 1842 of the Socal
Security Act, 42 US.C. 1395h, 1395w
"Duplication” means the pro-
cess of making a copy of a record and
sending it to the requester, to the extent
necessary to respond to the request.
Such coples include paper copy, micro-
form, audio-visual materials, and mag-
netic tapes, cards, and discs.
"Educational institution” means
2 preschool, elementary or secondary
school, institution of undergraduate or
graduate higher education, or institution
of professional or voational education,
which operates a program of scholarly
research. '
*Freedom of Information Act”
or "FOIA" means section 552 of Title 5,
United States Code, as amended.
*Freedom of Information Officer”
means an HHS offical who has been del-
egated the authority to release or withhold
records and assess, waive, or reduce fees in
response to FOLA requests.
"Non-commercial scientific in-
stitution” means an institution that is not
operated substantially for purposes of
furthering its own or someone else’s
business, trade, or profit interests, and
that is operated for purposes of con-
ducting scientific research whose results
are not intended to promote any par-
ticular product or industry.
*Records” means any handwrit-
ten, typed, or printed documents (such
as memoranda, books, brochures, stud-
ies, writings, drafts, letters, transcripts,
and minutes) and documentary material
In other forms (such as punchaards;
magnetic tapes, cards, or discs; paper
tapes; audio or video recordings; maps;
photographs; slides; microfilm; and mo-
tion pictures). It does notinclude objects
orarticles such as exhibits, models, equip-
ment, and duplication machines or au-
diovisual processing materials. Nor does
it include books, magazines, pamphlets,
or other reference materiaf in formally
organized and officially designated HHS
libraries, where such materials are avail-
able under the rules of the particular

library.

"Representative of the news
media” means a person actively gather-
ing information for an entity organized
and operated to publish or broadaast
news to the public. News media entities
include television and radio broadcast-
ers, publishers of periodicals who dis-

tribute their products to the general
public or who make their products avall-
able for purchase or subscription by the
general public, and entities that may
disseminate news through other media
(eg. electronic dissemination of text).
We will treat freelance journalists as
representatives of 2 new media entity i
they can showa likelihood of publication
through such an entity. A publication
contract is such a basis, and the
requester's past publication record may
show sucha basis.

“Request” means asking for
records, whether or not you refer spe-
cifically to the Freedom of Information
Act. Requests from Federal agencies and
court orders for documents are not
included within this definition. Subpoe-
nas are requests only to the extent
provided by Part 2 of this title.

"Review" means, when used in
connection with processing records for
a commercial use request, examining the
records to determine what portions, if
any, may be withheld, and any other
processing that is necessary to prepare
the records for release. It includes only
the examining and processing that are
done the first time we analyze whether
a specific exemption applies to 2 particu-
lar record or portion of a record. It does
not indude examination done in the
appeal stage with respect to an exemp-
tion that wasapplied at the initial request
stage. However, if we initially withhold a
record under one exemption, and on
appeal we determine that that exemp-
tion does not apply, then eamining the
record in the appeal stage for the pur-
pose of determining whether a difierent
exemption applies is included in review.
It does not include the process of re-
searching or resolving general legal or
policy issues regarding exemptions.

"Search” means looking for

- records or portions of records respon-

sive to a request. It includes reading and
interpreting a request, and also page-by-_
pageand line-by-line eaminationtoiden-
tify responsive portions of a document.
However, it does not include line-by-line
examination where merely duplicating
the entire page would be a less expensive
and quicker way to comply with the
request.

SUBPART B -- OBTAINING A
RECORD
§ 5.21 How to request records.

(a) General Our policy is to
answer all requests, both oral and



written, for records. However, in order
to have the rights given you by the FOIA
and by this regulation (for @ample, the
right to appeal ¥ we deny your request
and the right to have our decisions re-
viewed in court), you must either make
your request in writing or make k orally
to a Freedom of Information Officer.
Freedom of Information Officers and
their staffs may put in writing any oral
requests they receive directly.

(b) Addressing requests. It will
help us to handle your request sooner if
you address it to the Freedom of
Iimformation Officer in the HHS unit that
is most likely to have the records you
want. (See § 531 of this Part for a list of
Freedom of Information Officers.) if you
cannot determine this, send the request
to: HHS Freedom of Information Offi-
cer, 645-F, Hubert H. Humphrey Build-
ing, Department of Health and Human
Services, 200Independence Avenue SWV,,
Washington, DC20201. Write thewords
“Freedom of Information Act Request”™
on the envelope and letter.

(¢) Detalls in the letter. You
should provide details that will help us
identify and find the records you are
requesting lf there is insufficient informa-
tion, we will ask you for more. include
your telephone number(s) to help us
reach you if we have questions. if you are
not sure how to write your request or
what details to indude, communicate with
a Freedom of Information Officer.

§ 5.22 Requests not handled under
the FOIA.

(a) We will not handle your
request under the FOIA and this regula-
tion to the extent it asks for records that
are currently available, either from HHS
or from another part of the Federal
Government, under a statute that pro-

videsfor charging fees for those records.
For example, we will not handle your
request under the FOIA and this regula-
tion to the extent it asks for detailed
earnings ' statements under the Socil
Security program, or records currently
available from the Government Printing
Office of the National Technical Infor-
mation Service.

(b) We will not handle your

. request under the FOIA and this regula-
tion to the extent it asks for records that
are distributed by an HHS program of-
fice as part of its regular program activ-
ity, for example, health education bro-

chures mwumn@ms«-
vice or public information leaflets distributed

§ 5.23 Referral of requests outside
the Department.

Hyou request records that were
created by, or provided to us by, another
Federalagency, and if that agency asserts
control over the records, we may refer
the records and your request to that
agency. We may likewise refer requests
for classified records to the agency that
chassified them. In these cases, the other
agency will process and respond to your
request, to the extent it concerns those
records, under that agency's regulation,
and you need not make a separate re-
quest to that agency. We will notify you
when we refer your request to another

agency.

§5.24 Respondln{g to your request.

(a) Retrieving records. The
Department is required to furnish cop-
ies of records only when they are in our
possession of we can retrieve them
from storage. f we have stored the
records you want in the National Ar.
chives or another storage center, we will
retrieve and review them for possible
disclosure. However, the Federal Gov-
ermnment destroys many old records, so
sometimes it is impossible to fill re-
quests. Various kws, reguhtions, and
manuals give the time periods for keep-
ing records before they may be de-
stroyed. For example, there is informa-
tion about retention of records in the
Records Disposal Act of 1944, 44 US.C.
3301 through 3314; the Federal Prop-
erty Management Regulations, 41 CFR
101-11.4; the General Records Sched-
ules of the National Archivesand Records
Administration; and in the HHS Hand-
book: Files Maintenance and Records
Disposition. -

(b) Furnishing records. The re-
quirement is that we furnish copies only
of records that we have or can retrieve.
We are not compelled to create new
records. For example, we are not re-
quired to write a new program so thata
computer will print information in the
format you prefer. However, if the re-
quested information is maintained in
computerized form, but we an, with
minimal computer instructions, produce
the information on paper, we will do this
if it is the only way to respond to 2

request. Nor are we required to per-
form research for you. On the other
hand, we may decide to conserve gov-
ernment resources and at the ame time
supply the records you need by consoli-
dating information from various records
rather than copying them all. Moreover,
we are required to furnish only one copy
of a record and usually impose that fimit.
 information exists in different forms,
we will provide the record in the form
that best conserves government re-
sources. For example, if it requires less
time and expense to provide s computer
record as a paper printout rather than in
an electronic medium, we will provide
the printout.

SUBPART C -- RELEASE AND
DENIAL OF RECORDS

§ 5.31 Designation of authorized
officials.

(a) Freedom of Information
Officers. To provide coordination and
consistency in responding to FOIA re-
quests, only Freedom of Information
Officers have the authority to release or
deny records. These same officials de-
termine fees.

(1) HHS Freedom of informa-
tion Officer. Only the HHS Freedom of
Information Officer may determine
whether to release or deny records in
any of the following situations

() The records you seek in-
clude records addressed to or sent from
an official or office of the Office of the
Secretary, induding its staff offices, or of
any Regional Director's Office;

(i) The records you seek in-
clude any records of the Office of Hu-
man Development Services, the Family
Support Administration, or any organi-
zational unit of HHS not spedifically
indentified below; or

(#i) The records include records
of more than one of the major units
identified below (PHS, HCFA, and SSA)

ither at headquarters or in a Regiomal
Office.

(2) PHS Freedom of Informa-
tion Officer. If the records you seek are
exdlusively records of the Public Health
Service or if the records you seek involve
more than one health agency of the
Public Health Service, induding its records
inthe regions, only the Deputy Assistant
Secretary for Health (Communications),
who also is the PHS Freedom of Infor-
mation Officer, may determine whether



to release or derry the records, except as
follows:

() COC and ATSDR Freedom
of Information Officer. Iif the records
you seek are exclusively records of the
Centers for Disease Control and/or the
Agency for Taxic Substances and Dis-
ease Registry, only the Director, Office
of Public Affairs, CDC, who also is the
CDC and ATSDR Freedom of Informa-
tion Officer, may determine whether to
release or deny the records. -

(i) FDA Freedom of Informa-
tion Officer. If the records you seek are
exclusively records of the Food and
Drug Administration, only the Associate
Commissioner for Public Affairs, FDA,
who also is the FDA Freedom of Infor-
mation Officer, may determine whether
to release or deny the records.

(i) NIH Freedom of Informa-
tion Officer. If the records you seek are,
exclusively records of the National Insti~
tutes of Health, only the Associate Di-
rector of Communications, HIH, who
also is the NIH Freedom of Information
Officer, may determine whether to re-
lease or deny the records.

(iv) HRSA Freedom of Informa-
tion Officer. If the records you seek are
exclusively records of the Health Re-
sources and Services Administration, only
the Associate Administrator for Com-
munications, HRSA, whoalsoisthe HRSA
Freedom of Information Officer, may
determine whether to release or deny
the records.

(v) ADAMHA Freedom of In-
formation Officer. if the records you
seek are exclusively records of the Alco-
hol, Drug Abuse and Mental Health Ad-
ministration, only the Associate Admin-
istrator for Communications and Public
Affairs, ADAMHA, who is also the
ADAMHA Freedom of Information Of-
ficer, may determine whether to release
or deny the records.

(vi) 1HS Freedom of Informa-
tion Officer. If the records you seek are
exclusively records of the Indian Health
Service, only the Director of Communi-
aations, |HS, who also is the 1HS Free-
dom of Information Officer, may deter-
mine whether to release or deny the
records.

(3) SSA Freedom of Information
Officer. lf the records you seek are exclu-
sively records of the Social Security Ad-
ministration, including its records in the
regions, only the Director, Office of Pub-

lic Inquiries, SSA, who abo ks the SSA
Freedom of Information Officer, may
determine whether to release or deny
the records.

(4) HCFA Freedom of Informa-
tion Officer. if the records you seek are
exclusively records of the Health Care
Financing Administration, induding its
records in the regions, only the Direc-
tor, Office of Public Affairs, HCFA, who
also Is the HCFA Freedom of Informa-
tion Officer, may determine whether to
release or deny the records.

(b) Delegations. Any of the
above Freedom of Information Officers
may delegate his or her authority to
release or deny records and to deter-
mine fees. Any such delegation requires
the concurrence of the Assistant Secre-
tary for Public Affairs.

(c) Addresses and telephone
numbers. The addresses and telephone
numbers of the Freedom of Information
Officers are listed below.

Freedom of Information Officers

HHS Freedom of Information
Officer, Room 645-F, Hubert H.
Humphrey Building, 200 Independence
Avenue SW,, Washington, DC 20201,
Tek (202) 472-7453 :

SSA Freedom of Information
Officer, Room 4-H-8, Annex Building,
6401 Security Boulevard, Bakimore,
Maryland 21235, Tet (301) 965-3962

HCFA Freedom of Information
Officer, Room 100, Professional Build-
ing, Office of Public Affairs, 6660 Secu-
rity Boulevard, Baltimore, Maryhnd
21207, Tek (301) 966-5352

PHS Freedom of Iinformation
Officer, Room 13-C-24, Parklawn Build-
ing, 5600 Fishers Lane, Rockville, Mary-
land 20857, Tek (301) 443-5252

FDA Freedom of Information
Officer, HFW-35,Room 12A16, Parklawn
Building, 5600 Fishers Land, Rockville,
Maryland 20857, Tet (301) 443-1813

NIH Freedom of Information
Officer, National Institutes of Health,
Building 31, Room 2839, 9000 Rockville
Pike, Bethesda, Maryland 20892, Tet
(301) 496-5633

CDC Freedom of Information
Officer, CentersforDisease Control, 1600
Clifton Road, NE, Atlanta, Georgn
30333, Tek (404) 329-3286

HRSA Freedom of information
Officer, Room 14-43, Parklawn Building,
5600 Fishers Lane, Rockville, Maryland
20857, Tek (301) 443-2086

ADAMHA Freedom of Infor-
mation Officer, Room 12-C-15, Parklawn
Bullding, 5600 Fishers Lane, Rockville,
Maryland 20857, Tek: (301) 443-3783

IHS Freedom of Information
Officer, Room 5-A-39, Paridawn Build-
ing, 5600 Fishers Land, Rockville, Mary-
tand 20857, Tek (301) 443-1397.

§ 5.32 Release of records.

' (a) Records previously released.
if we have released a record, or a part of
a record, to others in the past, we will
ordinarily release it to you also. How-
ever, we will not release ik to you if 2
statute forbids this disclosure, and we
will not necessarily release it to you if an
exemption applies in your situation and
did not apply, or applied differently, in
the previous situations.

(b) Unauthorized disclosure.
The principle stated in paragraph (a) of
this section, does not apply ¥ the previ-
ous release was unauthorized.

(<) Poor copy. f we cannot make
a legible copy of a record to be released,
we do not attempt to reconstruct ik
Instead, we furnish the best copy possible

and note its poor quality in our reply.

§ 5.33 Denlal of requests,

(a) Information furnished. All
denials are in writing and describe in
generalterms the material withheld, state
the reasons for the denil, induding as
applicable, a reference to the specific
exemption of the FOIA authorizing the
withholding or deletion; exphin your
right to appeal the decision and identify
the official to whom you should send the
appeal and are signed by the person who
made the decision to deny all or part of
the request.

(b) Unproductive searches. We
make a diligent search for records to
satisfy your request. Nevertheless, we
may notbe able always to find the records
you want using the information you pro-
vided, or they may not exist. If we advise
you that we have been unable to find the
records despite a diligent search, this
does not constitute a denial of your
request.

§ 5.34 Appeal of denlals.

(a) Right of appeal. You have the
right to appeal a partial or full denial of
your FOIA request. To do so, you must
put your appeal in writing and send it to
the review official identified in the denil



letter. You must send your appeal within
30 days from the date you receive that
letter or from the date you receive the
records released asa partial grant of your
request, whichever is later.

(b) Letter of appeal. The appeal
letter should state reasons why you
believe that the FOIA exemption(s) we
cited do not apply to the records that
you requested, or give reasons why they
should be released regardless of whether
the exemption(s) apply. Becausewe have
some discretionary authority in deciding
whether to release or withhold records,
you may strengthen your request by
exphining your reasons for wanting the
records. However, you are not required
to give any explanation.

(c) Review process. Before
making a decision on an appeal of a
denial, the designated review official will
consult with the General Counsel to
ensure that the rights and interests of all
parties affected by the request are pro-
tected. Also, the concurrence of the
Assistant Secretary for Public Affairs is
required in all appeal decisions, including
those on fees. When the review official
responds to an appeal that constitutes
the Department’s final action on the re-
quest. If the review offical grants your
appeal, we will send the records to you
promptly or let you inspect them, or else
we will exphin the reason for any dehy
and the approximate date you will receive
copies or be allowed to inspect the
records. If the decision is to deny your
appeal, the official will state the reasons
for the decision in writing and inform you
of the FOIA provision for judicial review.

§ 5.35 Time limits.

(a) General. FOIA sets certain
time limits for us to decide whether to
disclose the records you requested, and
to decide appeals. if we fail to meet the
deadlines, you may proceed as if we had
denied your request or your appeal. We
will try diligently to comply with the time
limits, but if it appears that processing
your request may take longer than we
would wish, we will admowledge your
request and tell you its status. Since
requests may be misaddressed or
misrouted, you should call or write to
confirm that we have the requestand to
learn its status i you have not heard
from us in a reasonable time.

() Time allowed. (1) We will
decide whether torelease records within

10 working days after your request
reaches the FOI office, as
identified in § 5.31 of this part Whenwe
decide to release records, we will actu-
ally provide the records, or let you
inspect them, as soon as possile after
that dedision.

(2) We will decide an 2ppeal
within 20 working days after the appeal
reaches the appropriate review official

(c) Extension of time limits. FOI
Officers of review officils may extend
the time limits in unusual droumstances.
Extension at the request stageand at the
appeal stage may total up to 10 working
days. We will notify you in writing of any
extension. “Unusual dircumstances”™ in-
dude situations when we:

(1) Search for and collect
records from field facilites, archives, or
locations other than the office process-
ing the request.

(2) Search for, collect, or ex-
amine a great many records in response
1o a single request.

(3) Consult with another office
or agency that has substantial interest in
the determination of the request.

(4) Conduct negotiations with
submitters and requesters of information
to determine the nature and extent of
non-disclosable proprietary materiak.

SUBPART D - FEES
§ 5.41 Fees to be charged—catego-
ries of requests.

The paragraphs below state, for
each category of request, the type of fees
that we will generally charge. However,
for each of these categories, the fees may
be kmited, waived, or reduced for the
reasonsgiven in § 5.42 through5.45 or for
other reasons.

(a) Commercial use request. If
your request is for a commercil use,
HHS will charge you the costs of search,
review, and duplication.

(b) Eduational and sdentific
institutions and news meda. lfyouare an
educational institution or a non-commer-
cial scientific institution, operated prima-
rily for scholarly or scientific research, or
a representative of the news media, and
your request is not for a commercial use,
HHS will charge you only for the duplica-
tion of documents. Also, HHS will not
charge you the copying costs for the first

100 pages of duplication.

(c) Other requesters. if your

request is not the kind desaribed by

paragraph (a) or (b) of this section, then
HHS will charge you only for the search
and the duplication. Also, we will not
charge you for the first two hours of
search time or for the copying costs of

the first 100 pages of duplication.

§ 5.42 Fees to be charged—general
provisions.

(3) We may dharge search fees
even ¥ the records we find are exempt from
disdosure, or even  we do not find any
records at al

(b) if we are not charging you
for the first two hours of search time,
under § 5.41(c). and those twohours are
spentona computer search, thenthetwo
free hours are the first two hours of the
operator's own operation. If the opera-
tor spends less than two hours on the
search, we well reduce the total search
fees by the average hourly rate for the
operator’s time, multipled by two.

(<) if we are not charging you
for the first 100 pages of duplication,
under § 5.41 (b) or (c), then those 100
pages are the first 100 pages of photo-
copies of sandard size pages, or the first
100 pages of computer printout. If we
cannot use this method to calashate the
fee reduction, then we will reduce your
total duplicationfee by the normal charge
for photocopying a standard size page,
multiplied by 100.

(d) We will not charge you any
fee atall if the costs of routine collection
and processing of the fee are lkely to
equal or exceed the amount of the fee.
As of May 1987, such costs among the
units HHS ranged between $6.00 and
$12.50.

(¢) i we determine that you
(acting either alone or together with
others) are breaking down a single re-
quest into a series of requests in order
to avoid (or reduce) the fees duarged,
we may aggregate all these requests for
purposes of calculating the fees charged.

() We will charge interest on
unpaid bills beginning on the 3lst day
following the day the bill was sent. We will
use the provisions of Part 30 of this Tide
in assessing interest, administrative costs,
and pemalties and in taking actions to
encourage payment.

(g) This subpart does not apply
to requests for Social Security program
records on Social Security number hold-
ers, wage earners, employers, and chim-
ants, where the requests are governed



by section | 106 of the Socal Securicy Act,
Q US.C. 1306(c), andby 20 CFR 442.441.

§ 5.43 Fee schedule.

HHS charges the following fees:

(a) Manual searching for or re-
viewing of records—when the search or
review is performed by employees at
grade GS-1 through GS-8, an hourly rate
based on the salary of a GS-5, step 7,
employee; when done by a GS-9 through
GS-14,an hourly rate based on the salary
of 2 GS-12, step 4, employee; and when
done bya GS- 15 or above, anhourly rate
based on the salary of a GS-15, step 7,
employee. In each case, the hourly rate
will be computed by taking the current
hourly rate for the specified grade and
step, adding 16X of that rate to cover
benefits, and rounding to the nearest
whole dollar. As of November 25, 1988,
these rates were $0, $20, and $37 re-
spectively. YWhen a search involves em-
ployees at more than one of these levels,

we will charge the rate appropriate for

each.

(b) Computer searching and
printing—the actiral cost of operating the
computer plus charges for the time spent
by the operator, at the rates given in
paragraph (a) of this section.

(<) Photocopying standard size
pages—~$0.10 per page. FOI Officers may
charge lower fees for particular docu-
ments where—

(1) The document has already
been printed in large numbers,

(2) The program office deter-
mines that using existing stock to answer
this request, and any other anticipated
FOI requests, will not interfere with
program requirements, and

(3) The FOI Officer determines
that the lower fee is adequate to recover

the prorated share of the original printing

oosts.

(d) Photocopying odd-size docu-
ments (suchas punchcards or blueprints),
or reproducing other records (such as
tapes)--the actual costs of operating the
machine, plus the actual cost of the
materials used, plus charges for the time
spent by the operator, at the rates given
in paragraph (a) of this section.

(e) Certifying that records are
true copies. This service is not required
by the FOIA. if we agree to provide it, we
will charge $10 per certification.

() Sending records by express
mail, certified mail, or other special meth-

ods. This service is not required by the
FOIA. if we agree to provide i, we will
charge our actual costs.

(g) Performing any other spe-
cial service that you request and we
agree to—actual costs of operating any
machinery, plus actual cost of any mate-
rials used, plus charges for the time of
our employees, at the rates given in
paragraph (a) of this section.

§ 5.44 Proceduresfor assessingand
collecting fees.

(a) Agreement to pay. We gen-
erally assume that when you request
records you are willing to pay the fees
we charge for services assoctated with
your request. You may specify a limit on
the amount you are willing to spend. We
will notify you if it appears that the fees
will exceed the limit and ask whether you
nevertheless want us to proceed with
the search.

(®) Advance payment. If you
have failed to pay previous bills in a timely
fashion, or If our initial review of your
request indicates that we will charge you
fees exceeding $250, we will require you
to pay your past due fees and/or the
estimated fees, or a deposit, before we
start searching for the records you want.
Hf s0, we will let you know promptly upon
receiving your request. In such cases, the
administrative time limits prescribed in
§5.35 of the part (Le., ten working days
from receipt of initial requests and 20
working days from receipt of appeals
from initial denials, plus permissible ex-
tensions of these time limits) will begin
only after we come toanagreement with
you over payment of fees, or decide that
fee waiver or reduction is appropriate.

(c) Billing and payment. We
will normally require you to pay all fees
before we furnish the records to you.
We may, at our discretion, send you a
bill along with or following the furnish-
ing of the records. For example, we may
do this if you have a history of prompt
payment. We may also, at our discre-
tion, aggregate the charges for cerain
time periods in order to avoid sending
numerous small bills to frequent re-
questers, or to businesses or agents
representing requesters. For example,
we might send a bill to such a requester
once a month. Fees should be paid in
accordance with the instructions fur-
nished by the person who responds to
your requests.

§ 5.45 Walver or reduction of fees.
(a) Standard. We will walve or
reduce the fees we would otherwise
charge ¥ discosure of the Information
meets both of the following tests:

(1) it Is in the public interest
because k is liely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment, and

(2) it is not primarily in the
commercial interest of the requester.

These two tests are exphined
in paragraphs (b) and (c) of this section.

(b) Public interest. The disclo-
surepasses the first test only f it furthers
the specific public interest of being likely
to contribute significantly to public un-
derstanding of government operations
or activities, regardless of any other
public interest it may further. In analyz-
ing this question, we will consider the
following factors.

(1) How, if atall, do the records
to be disclosed pertain to the operations
oractivities of the Federal Government!?

(2) Would disdosure of the
records reveal any meaningful informa-
tion about government operations or
activities! Can one learn from these
records anything about such operations
that is not already public knowledge!

(3) Will the disdosure advance
the understanding of the general public
as distinguished from a narrow segment
of interested persons? Under this factor
we may consider whether the requester
is in a position to contribute to public
understanding. For eample, we may
consider whether the requesterhas such
knowledge or expertise as may be nec-
essary to understand the information,
and whether the requester's intended
use of the information would be likely to
disseminate the information among the
public. An unsupported claim to be doing
research for a book or artidle does not-
demonstrate that likelihood, while such
a chim by a representative of the news
medhi is better evidence.

(4) Will the contribution to
publicunderstandingbe a significant one?
Will the public's understanding of the
government's operations be substantially
greater as a resuk of the disclosure?

(c) Not primarily in the
requester's commercil interest. If the
disclosure passes the test of furthering
the specific public interest described in



paragraph (b) of this section, we will
determine whether k also furthers the
requestar’s commercil interest and, ¥
90, whether this effect outweighs the
advancement of that public interest. In
applying this second test, we will con-
sider the following factors:

(1) Would the disdosure fur-
ther a commercil interest of the re-
quester, or of someone on whose behalf
the requester is acting? “Commercial
interests” include interests relating to
business, trade, and profit. Not only
profit-making corporations have com-
mercial interests—-so do nonprofit cor-
porations, individuals, unions, and other
associations. The interest of a represen-
tative of the news media in using the
information for news dissemination pur-
poses will not be considered a commer-
cial interest.

(2) if disclosure would furthera
commercial interest of the requester,
would that effect outweigh the advance-
ment of the public interest defined in
paragraph (b) of this section! Which
effect is primary!

{d) Dedding between waiver
and reduction. if the disdosure passes
both tests, we will normally waive fees.
However, in some cases we may decide
only to reduce the fees. For eample, we
may do this when disdosure of some but
not all of the requested records passes
the tests.

(e) Procedure for requesting a
waiver or reduction. You must make
your request for a waiver or reduction at
the same time you make your request for
records. You should exphin why you
believe a waiver or reduction is proper
under the analysis in paragraphs (a)
through (d) of this section. Only FOI
Officers may make the decision whether
to waive, or reduce, the fees. If we do not
completely grant your requestfora waiver
or reduction, the denial letter will desig-
nate a review official. You may appeal the
denialto that official In your appeal letter,
you should discuss whatever reasons are
given in our denial letter. The process
prescribedin § 5.34(c) of this part willalso
apply to these appeals.

SUBPART E -- RECORDS AVAIL-
ABLE FORPUBLICINSPECTION
§ 5.51 Records avallable.

(a) Records of general interest.

We will make the following records of
general interest avallable for your in-
spection and copying. Before releasing
them, however, we may delete the names
of people, or information that would
identlfy them, I release would invade
their personal privacy to a dearly unwar-
ranted degree. (See § 5.67 of this part)

(1) Orders and fina! opinions,
induding concurring and dissenting opin-
jons in adjudications, such as Letters of
Finding issued by the Office for Civil
Rights in civil rights comphints, and Social
Security Rulings. (See § 5.66 of this part
for avaihbility of intermal memoranda,
induding attorney opinions and advice.)

(2) Statements of policy and
interpretations that we have adopted
but have not published in the FEDERAL
REGISTER.

(3) Administrative staff manu-
alsand instructions to staff that affect the
public. (We will not make available, how-
ever, manuals or instructions that reveal
investigative or audit procedures as de-
scribed in § 5.63 and 5.68 of this part)

(b) Other records. In addition
to such records as those described in
paragraph (a) of this section, we will
make available to any person a copy of all
other agency records, unless we deter-
mine that such records should be with-
held from disclosure under subsection
(b) of the Act and Subpart F of this
regulation.

§ 5.52 Indexes of records.

(a) Inspection and copying. We
will maintain and provide for your in-
spection and copying current indexes of
the records described in § 5.51(a). We
will also publish and distribute copies of
the indexes unless we announce in the
FEDERAL REGISTER that it is unneces-
sary or impracticable to do so. For assis-
tance in locating indexes maintained in
the Department, you may contact the
HHS Freedom of Information Officer at
the address and telephone number in §
531(c).

(b) Record ditation as prece-
dent. We will not use or cite any record
described in § 5.51(a) as a precedent for
an action against a person unless we have
indexed the record and published i or
made itavaitable, or unless the person has
timely notice of the record.

SUBPART F - REASONS FOR
WITHHOLDING SOME RECORDS
§ 5.6 General.

Section 552(b) of the Freedom
of Information Act contains nine exemp-
tions to the mandatory discdosure of
records. We describe these exemptions
below and exphin how this Department
applies them to disclosure determina-
tions. {In some cases more than one
exemption may apply to the same docu-
ment.) Information obtained by the De-
partment from any individual or organi-
zation, furnished in reliance on a provi-
sion for confidentiality authorized by
applicable statute or regulation, will not
be disclosed, to the extent it can be
withheld under one of these exemp-
tions. This section does not itself autho-
rize the giving of any pledge of confiden-
tiality by any officer or employee of the
Department.

§ 5.62 Exemption one: National
defense and foreign policy.

We are not required to release
records that, as provided by FOLA, are
*“(a) spedifically authorized under criteria
established by an Executive Order to be
kept secret in the interest of national
defense or foreign policy and (b) are in
fact properly dassified pursuant to such
Executive Order.” Executive Order No.
12356 (1982) provides for such dassifica-
tion. When the release of certain records
may adversely affect US. relations with
foreign countries, we usually consult with
officials of those countries or officials of
the Department of State. Also, we mayon
occasion have in our possession records
chassified by some other agency. We may
refer your request for such records to the
agency that cassified them and notify you that
we have done 50, 2s ephined in § 5.23.

§ 5.63 Exemption two: Internal per
sonne! rules and practices.

Weare not required to release.
records that are “related solely to the
internal personnel! rules and practices of
an agency.” Under this exemption, we
may withhold routine internal agency
practices and procedures. For example,
we may withhold guard schedules and
rules governing parking fadilities or lunch
periods. Also under this exemption, we
may withhold internal records whose
release would help some persons cir-

_cumvent the w or agency regulations.



For @ample, we ordinarily do not dis-
close manuals that instruct our investiga-
tors or auditors how to investigate pos-
sble vichtions of law, to the extent that
this release would help some persons
circumvent the aw.

§ 5.64 Exemption three: Records
exempted by other statutes.

We are not required to release
records ¥ another statute specifically
allows us to withhold them. We may use
another statute to justify withholding
only if it absolutely prohibits disclosure
or ¥ i sets forth criteria to guide our
decision on releasing or identifies par-
ticular types of material to be withheld.

§ 5.65 Exemption four: Trade se-
crets and confidential commercial
or financial information.

We will withhold trade secrets
and commercial or financial information
that is obtained from a person and is
privileged or confidential.

(a) Trade secrets. A trade se-
cret is a secret, commercilly valuable
plan, formula, process, or device that is
used for the making, preparing, com-
pounding, or processing of trade com-
modities and that can be said to be the
end product of either innovation or
substantial effort. Theremustbe a direct
relationship between the trade secret
and the productive process.

(b) Commercial or financial in-
formation. We will not disclose records
whose information is “commercial or
financial,” is obtained from a person, and
is “privileged or confidential.”

(1) Information is “commercial
or financial” i it relates to businesses,
commerce, trade, employment, profits,
or finances (including personal finances).
We interpret this category broadly.

(2) Information is “obtained from
a person” if HHS or another agency has
obtained ik from someone outside the
Federal Government or from someone
within the Government who has a com-
merdal or financial interest in the infor-
mation. “Person” includes an individual,
partnership, corporation, assocition,
state or foreign government, or other
organization information is not “cbtained
from a person” if it is generated by HHS
or another federal agency. However, in-
formation is “cbtained from a person™ ¥
it is provided by someone, induding but
not limited to an agency employee, who

retains 3 commercil or finandal interest
In the information,

(3) Information is “privileged™ If
&t would ordinarily be protected from
disdlosure in civil discovery by a recog-
nized evidentiary privilege, such as the
attorney-client privilege or the work
product privilege. Information may be
privileged for this purpose under a privi-
lege belonging to a person outside the
government, unless the providing of the
information to the government rendered
the information no longer protectable in
civil discovery.

(4) Information i “confiden-
tial” if it meets one of the following tests:

(i) Disclosure may impair the
government's ability to obtain necessary
information in the future;

(%) Disclosure would substan-
tially harm the competitive positionof the
person who submitted the information;

(i) Disdosure would impair
other government interests, suchas pro-
gram effectiveness and compliance; or

(v) Disclosure would impair
other private interests, such as an inter-
est in controlling availability of intrinsi-
cally valuable records, which are sold in
the market by their owner. -

The following questions may be
relevant in analyzing whether a record
meets one of more of the above tests: s
the information of a type customarily held
in strict confidence and not disclosed to
the public by the person to whom it
belongs? What is the general custom or
usage with respect to such information in
the relevant ocaupation or business? How
many, and what types of, individuals have
access to the information? What kind and
degree of financial injury can be expected
i the information is disclosed?

(c) Designation of certain con-
fidential information. A person who sub-
mits records to the government may
designate partorall of the information in
such records as exempt from disclosure
under Exemption 4 of the FOIA. The
person may make this designation either
at the time the records are submitted to
the government or within a reasonable
time thereafter. The designationmustbe
in writing. YWhere a legend is required by
a request for proposals or request for
quotations, pursuantto 48 CFR 352215
12, then that legend is necessary for this
purpose. Any such desigmtion will ex-
pire ten years after the records were
submitted to the government.

(d) Predisdosure notification.
The procedures in this paragraph apply
to records on which the submitter has
designated information as provided in
paragraph (c) of this section. They also
apply to records that were submitted to
the government where we have substan-
tial reason to believe that information in
the records could reasonably be consid-
ered exempt under Exemption 4. Cer-
tain exceptions to these procedures are
stated in paragraph (e) of this section.

(1) When we receive a request
for such records, and we determine that
we may be required to disclose them, we
will make reasonable efforts to notify the
submitter about these facts. The
The notice will include a copy of the
request, and it will inform the submitzer
about the procedures and time limits for
submission and consideration of objec-
tions to disclosure. If we must notify a
large number of submitters, we may do
this by posting or publishing a notice ina
place where the submitters are reason-
ably likely to become aware of it.

(2) The submitter has five work-
ing days from receipt of the notice to
object to disclosure of any part of the
records and to state all bases for its
objections.

(3) We will give consideration
to all bases that have been timely stated
by the submitter. If we decide to disclose
the records, we will notify the submitter
in writing. This notice will briefly exphlain
why we did not sustain its objections.
We willinclude with the notice a copy of
the records about which the submitter
objected, as we propose to disclose
them. The notice will state that we intend
to disdose the records five working days
after the submitter receives the notice
unless we are ordered by a United States
District Court not to release them.

(4) When a requester files suit
under the FOIA to obtain records cov-
ered by this paragraph, we will promptly
notify the submitter.

(5) Whenever we senda notice
to a submitter under paragraph (d)(1) of
this section, we will notify the requester
that we are giving the submitter a notice
and an opportunity to object. Whenever
we send a notice to a submitter under
paragraph (d)(3) of this section, we will
notify the requester of this fact

(€) Exceptions to predisclosure
notification. The notice requirements in
paragraph (d) of this section do not apply



in the following situations: .

(1) We decided nox to disclose
the records;

(2) The information has previ-
ously been published or made generally
available;

(3) Disdlosure is required by a
regulation, issued after notice and op-
portunity for public comment, that speci-
fies narrow categories of records that
are to be disclosed under the FOIA, but
in this case a submitter may still desig-
nate records as described in paragraph
(c) of this section, and in exceptional
cases, we may, at our discretion, follow
the notice procedures in paragraph (d)
of this section; or

(5) The designation appears to
be obviously frivolous, but in this case we
will still give the submitter the written
notice required by paragraph (d)(3) of
this section (although this notice need not
exphin our dedision or include a copy of
the records), and we will notify the re-

quester as described in paragraph (d)(5)
of this section.

§ 5.66 Exemption five: Internal
memoranda.

This exemption covers intermal
government communications and notes
that fall within a generally recognized
evidentiary privilege. Intemal govern-
ment communications include anagency’s
communications with an outside con-
sultant or other outside person, with a
court, or with Congress, when those
communications are for a purpose simi-
lar to the purpose of privileged intra-
agency communications. Some of the
most-commonly applicable privilegesare
described in the following paragraphs.

(a) Deliberative process privi-
lege. This privilege protects predecisional
deliberative communications. A commu-
nication is protected under this privilege
if it was made before a final decision was
reached on some question of policy and
if it expressed recommendations or opin-
ions on that question. The purpose of
the privilege is to prevent injury to the
quality of the agency decisionmaking pro-
cess by encouraging open and frank in-
ternal policy discussions, by avoiding pre-
mature disclosure of policies not yet
adopted, and by avoiding the public con-
fusion that might result from disclosing
reasons that were not in fact the ulti-
mate grounds for an agency’s decision.
Purely factual material in a deliberative

document is within this privilege only ¥ ik
s Inextricably intertwined with the de-
liberative portions so that ik cannot rea-
sonably be segregated, ¥ ik would reveal
the mature of the deliberative portions,
or ¥ its disclosure would In some other
mymkepossbhmmbnmdn

doament unless that material is other-
wise exempt. The privilege continues to
protect predecisional documents even
after a decision is made.

(b) Attorney work product
privilege. This privilege protects docu-
ments prepared by or for an agency, or
by or for its representative (typically,
HHS attorneys) in anticipation of litiga-
tion or for trial. It indudes documents
prepared for purposes of administrative
adjudications as wellas court litigation. It
indudes documents prepared by pro-
gram offices as well as by attorneys. It
incdudes factual material in such docu-
ments as well as material revealing opin-
jons and tactics. Fimally, the privilege
continues to protect the documents even
after the litigation is dosed.

(c) Attorney-client communi-
cation privilege. This privilege protects
confidential communications between a
lawyer and an employee or agent of the
government where there is an attorney-
client refationship between them (typi-
cally, where the hwyer is acting as attor-
ney for the agency and the employee is
communicating on behalf of the agency)
and where the employee has communi-
cated information to the attorney in
confidence in order to obtain legal ad-
vice or assistance.

§ 5.67 Exemption sbc Clearly unwar
ranted invasion of personal privacy.

(a) Documents affected. We
may withhold records about individuals
if disclosure would constitute a clearly
unwarranted invasion of their personal
privacy.

(b) Balndng test. In deciding
whether to release records to you that
contain personal or private information
about someone else, we weigh the fore-
seeable harm of invading that person's
privacy against the public benefit that
would resultfromthe release. if you were
seeking information for a purely com-
merdcial venture, for example, we might
not think that disclosure would primarily
benefit the public and we would deny

your request. On the other hand, we
would be more indined to release infor-
mation If you were working ona research
project that gave promise of providing
vakzable information to a wide audience.
However, in our evaluation of requests
for records we attempt to guard against
the release of information that might
involve a violation of personal privacy
because of a requester being able to
“read between the ines™ or piece to-
gether ikems that would constitste infor-
mation that normally would be exempt
from mandatory disclosure under Ex-
emption Soc

(c) Bamples. Some of the in-
formation that we frequently withhold
under Exemption Sox is Home addresses,
ages, and minority group status of our
employees or former employees; sochl
security numbers; medical information
about individuals participating in dinical
research studies; names and addresses
of individual beneficiaries of our pro-
grams, or benefits such individuals re-
ceive; earning records, claim files, and
other personal information maintained
by the Social Security Administration,
the Public Health Service, and the Health
Care Financing Administration.

§ 5.68 Exemption seven: Law en-
forcement.

We are not required to dis-
dose information or records that the
government has compiled for hw en-
forcement purposes. The records may
apply to actual or potential violations of
either criminal or civil bws or regula-
tions. We can withhold these records
only to the extent that releasing them
would cause harm in at feast one of the

following situations:

(a) Enforcement proceedings.
We may withhold information whose
release could reasonably be expected to
interfere with prospective or ongoing hw
of fraud and mismanagement, employee
misconduct, and civil rights vioktions may
fall into this category. In certain cases—~
such as when a fraud investigation is
likely—we may refuse to confirm or deny
the existence of records that relate to the
violtions in order not to disdlose that an
investigation is in progress, or may be
conducted.

{b) Rair trial or impartial adjudi-
cation. We may withhold records whose
release would deprive 2 person of a fair



trial or an impertial sadjudication because
of prejudicial publicicy.

(c) Persomal privacy. We are
aareful not to disdose information that
could reasomably be expected to consti-
tute an unwarranted kwvasion of per-
somal privacy. When a name surfaces in
an investigation, that person is likely to
be wulnerable to innuendo, rumor, ha-
rassment, and retaliation.

{d) Confidential sources and
information. We may withhold records
whose release could reasonably be ex-
pected to disclose the identity of a con-
fidential source of information. A confi-
dential source may be an individual; a
state, local, or foreign government agency,
or any private organization. The exemp-
tion applies whether the source pro-
vides infformation underan express prom-
ise of confidentility or under circum-
stances from which such an assurance
could be reasonably inferred. Also, where
the record, or information init, has been
compiled by a criminal law enforcement
authority conducting a criminal investi-
gation, or by an agency conducting a
lawful national security investigation, the
exemption also protects all information
supplied by a confidential source. Also
protected from mandatory disclosure is
any information which, if disclosed, could
reasonably be expected to jeopardize
the system of confidentiality that assures
a flow of information from sources to
investigatory agencies.

(e) Techniques and proce-
dures. We may withhold records re-
flecting special techniques or procedures
of investigation or prosecution, not oth-
erwise generally known to the public. In
some cases, it is not possible to describe
even in general terms those techniques
without discdlosing the very material to
be withheld. We may also withhold
records whose release ‘would disclose
guidelines for aw enforcement investi-
gations of prosecutions if this disclosure
could reasonably be expected to create
a risk that someone could circumvent
requirements of law or of regulation.

(f) Life and physical safety. We
may withhold records whose disclosure
could reasonably be expected to endan-
ger the life or physical safety of any
individuval This protection extends to
threats and harassment as well as o
physicl violence.

§5.69 Exemptions 8 and 9: Records
on financial institutions; records on
wells.

Exemption eight permits us to with-
hold records about regulation or super-
vision of financial institutions. Exemption



