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FOREWORD

The 2004 National Trade Estimate Report on Foreign Trade Barriers (NTE) is the nineteenth in an annual
series that surveys significant foreign barriersto U.S. exports.

In accordance with section 181 of the Trade Act of 1974 (the 1974 Trade Act), as amended by section 303
of the Trade and Tariff Act of 1984 (the 1984 Trade Act), section 1304 of the Omnibus Trade and
Competitiveness Act of 1988 (the 1988 Trade Act), section 311 of the Uruguay Round Trade Agreements
Act (1994 Trade Act), and section 1202 of the Internet Tax Freedom Act, the Office of the U.S. Trade
Representative is required to submit to the President, the Senate Finance Committee, and appropriate
committeesin the House of Representatives, an annual report on significant foreign trade barriers.

The statute requires an inventory of the most important foreign barriers affecting U.S. exports of goods
and services, foreign direct investment by U.S. persons, and protection of intellectual property rights.
Such an inventory facilitates negotiations aimed at reducing or eliminating these barriers. The report also
provides avaluable tool in enforcing U.S. trade laws, with the goal of expanding global trade, which
benefits al nations, and U.S. producers and consumers in particular.

The report provides, where feasible, quantitative estimates of the impact of these foreign practices on the
value of U.S. exports. Information is also included on some of the actions taken to eliminate foreign trade
barriers. Opening markets for American goods and services either through negotiating trade agreements
or through results-oriented enforcement actionsis this Administration’ stop trade priority. Thisreport is
an important tool for identifying such trade barriers.

SCOPE AND COVERAGE

Thisreport is based upon information compiled within USTR, the U.S. Departments of Commerce and
Agriculture, and other U.S. Government agencies, and supplemented with information provided in
response to anotice in the Federal Register, and by members of the private sector trade advisory
committees and U.S. Embassies abroad.

Trade barriers elude fixed definitions, but may be broadly defined as government laws, regulations,
policies, or practices that either protect domestic products from foreign competition or artificially
stimulate exports of particular domestic products. Thisreport classifies foreign trade barriersinto ten
different categories. These categories cover government-imposed measures and policies that restrict,
prevent, or impede the international exchange of goods and services. They include:

Import policies (e.g., tariffs and other import charges, quantitative restrictions, import licensing,
customs barriers);

Standards, testing, labeling and certification (including unnecessarily restrictive application of
sanitary and phytosanitary standards and environmental measures, and refusal to accept U.S.
manufacturers self-certification of conformance to foreign product standards);

Government procurement (e.g., buy national policies and closed bidding);

Export subsidies (e.g., export financing on preferential terms and agricultural export subsidies
that displace U.S. exportsin third country markets);
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Lack of intellectual property protection (e.g., inadequate patent, copyright, and trademark
regimes);

Services barriers (e.g., limits on the range of financial services offered by foreign financial
ingtitutions,' regulation of international data flows, and restrictions on the use of foreign data
processing);

Investment barriers (e.g., limitations on foreign equity participation and on access to foreign
government-funded research and development (R& D) programs, local content and export
performance requirements, and restrictions on transferring earnings and capital);

Anticompetitive practices with trade effects tolerated by foreign governments (including
anticompetitive activities of both state-owned and private firms that apply to services or to goods
and that restrict the sale of U.S. products to any firm, not just to foreign firms that perpetuate the
practices);

Trade restrictions affecting electronic commerce (e.g., tariff and nontariff measures, burdensome
and discriminatory regulations and standards, and discriminatory taxation); and

Other barriers (barriers that encompass more than one category, e.g., bribery and corruption,? or
that affect a single sector).

The NTE covers significant barriers, whether they are consistent or inconsistent with international trading
rules. Many barriersto U.S. exports are consistent with existing international trade agreements. Tariffs,
for example, are an accepted method of protection under the General Agreement on Tariffsand Trade
(GATT). Even avery high tariff does not violate international rules unless a country has made a bound
commitment not to exceed a specified rate. On the other hand, where measures are not consistent with
international rules, they are actionable under U.S. trade law and through the World Trade Organization
(WTO).

This report discusses the largest export markets for the United States, including: 53 nations, the European
Union, Taiwan, Hong Kong, and two regional bodies. Some countries were excluded from this report due
primarily to the relatively small size of their markets or the absence of major trade complaints from
representatives of U.S. goods and services sectors. However, the omission of particular countries and
barriers does not imply that they are not of concern to the United States. In addition, certain issues may
fall outside the scope for this particular edition in the series, which primarily focuses on 2003. For
example, trade restrictions on beef and poultry resulting from one case of bovine spongiform

encephal opathy in an imported cow and limited outbreaks of avian influenza occurred at the end of 2003
and the beginning of 2004. These are top priorities, and the U.S. Government is intensively focused on
working with its trading partners to resume U.S. exports as quickly as possible. Key export markets
affected by these restrictions include Japan, Korea and Mexico.

In prior reports, most non-market economies also were excluded, since the trade barriersin those
countries were qualitatively different from those found in other economies. However, as the economies of
the republics of the former Soviet Union and most economies of the countries of Central Europe evolve
away from central planning toward a market orientation, some of them have changed sufficiently to
warrant an examination of their trade regimes. Where such examination has revealed trade barriers, those
barriers have been included in this report. Based on an assessment of the evolving nature of U.S. trade
and investment relationships in the various regions of the world, thisyear’ s report adds four countries
(Angola, Balivia, Cote d Ivoire, Morocco, and Sri Lanka) while Ethiopia, Tanzania, and Zimbabwe do
not appear in this year’s report.
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The merchandise trade data contained in the NTE report are based on total U.S. exports, free alongside
(f.as.)® value, and general U.S. imports, customs value, as reported by the Bureau of the Census,
Department of Commerce. (NOTE: These data are ranked according to size of export market in the
Appendix). The services data are from the October 2003 issue of the Survey of Current Business
(collected from the Bureau of Economic Analysis, Department of Commerce). The direct investment data
are from the September 2003 issue of the Survey of Current Business (collected from the Bureau of
Economic Analysis, Department of Commerce).

TRADE IMPACT ESTIMATES AND FOREIGN BARRIERS

Wherever possible, this report presents estimates of the impact on U.S. exports of specific foreign trade
barriers or other trade distorting practices. However, it must be understood that these estimates are only
approximations. Also, where consultations related to specific foreign practices were proceeding at the
time this report was published, estimates were excluded, in order to avoid prejudice to those
consultations.

The estimates included in this report constitute an attempt to assess quantitatively the potential effect of
removing certain foreign trade barriers on particular U.S. exports. However, the estimates cannot be used
to determine the total effect upon U.S. exports to either the country in which abarrier has been identified
or to theworld in genera. In other words, the estimates contained in this report cannot be aggregated in
order to derive atotal estimate of gain in U.S. exportsto agiven country or the world.

Trade barriers or other trade distorting practices affect U.S. exports to another country because these
measures effectively impose costs on such exports that are not imposed on goods produced domestically
in the importing country. In theory, estimating the impact of aforeign trade measure upon U.S. exports of
goods requires knowledge of the (extra) cost the measure imposes upon them, as well as knowledge of
market conditionsin the United States, in the country imposing the measure, and in third countries. In
practice, such information often is not available.

Where sufficient data exist, an approximate impact of tariffs upon U.S. exports can be derived by
obtaining estimates of supply and demand price elagticities in the importing country and in the United
States. Typicaly, the U.S. share of imports is assumed to be constant. When no calcul ated price
elagticities are availabl e, reasonable postulated values are used. The resulting estimate of lost U.S. exports
is approximate, depends upon the assumed elasticities, and does not necessarily reflect changesin trade
patterns with third countries. Similar procedures are followed to estimate the impact upon our exports of
subsidies that displace U.S. exportsin third country markets.

Thetask of estimating the impact of nontariff measures on U.S. exportsis far more difficult, since thereis
no readily available estimate of the additional cost these restrictions impose upon imports. Quantitative
restrictions or import licenses limit (or discourage) imports and thus raise domestic prices, much asa
tariff does. However, without detailed information on price differences between countries and on relevant
supply and demand conditions, it is difficult to derive the estimated effects of these measures upon U.S.
exports. Similarly, it is difficult to quantify the impact upon U.S. exports (or commerce) of other foreign
practices such as government procurement policies, nontransparent standards, or inadequate intellectual
property rights protection.

In some cases, particular U.S. exports are restricted by both foreign tariff and nontariff barriers. For the
reasons stated above, it may be difficult to estimate the impact of such nontariff barriers on U.S. exports.
When the value of actual U.S. exportsis reduced to an unknown extent by one or more than one nontariff
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measure, it then becomes derivatively difficult to estimate the effect of even the overlapping tariff barriers
on U.S. exports.

The same limitations that affect the ability to estimate the impact of foreign barriers upon U.S. goods
exports apply to U.S. services exports. Furthermore, the trade data on services exports are extremely
limited and of questionable reliability. For these reasons, estimates of the impact of foreign barriers on
trade in services also are difficult to compute.

With respect to investment barriers, there are no accepted techniques for estimating the impact of such
barriers on U.S. investment flows. For this reason, no such estimates are given in thisreport. The NTE
includes generic government regulations and practices which are not product-specific. These are among
the most difficult types of foreign practices for which to estimate trade effects.

In the context of trade actions brought under U.S. law, estimations of the impact of foreign practices on
U.S. commerce are substantially more feasible. Trade actions under U.S. law are generally
product-specific and therefore more tractable for estimating trade effects. In addition, the process used
when a specific trade action is brought will frequently make available non-U.S. Government data (U.S.
company or foreign sources) otherwise not available in the preparation of a broad survey such as this
report.

In some cases, industry valuations estimating the financial effects of barriers are contained in the report.
The methods computing these val uations are sometimes uncertain. Hence, their inclusioninthe NTE
report should not be construed as a U.S. Government endorsement of the estimates they reflect.

March 31, 2004
Endnotes

1. The current NTE report covers only those financial services-related market access issues brought to the
attention of USTR by outside sources. For the reader interested in a more comprehensive discussion of
financial services barriers, the Treasury Department publishes quadrennially the National Treatment
Study. Prepared in collaboration with the Secretary of State, the Office of the Comptroller of the
Currency, the Federal Reserve Board, the Federal Deposit Insurance Corporation, the Securities and
Exchange Commission, and the Department of Commerce, the Study analyzesin detail treatment of U.S.
commercia banks and securities firmsin foreign markets. It isintended as an authoritative reference for
assessing financial services regimes abroad.

2. Corruption takes many forms, and can affect trade in many different ways. In many countries, it affects
customs practices and decisions on the award of government procurement contracts. If left unchecked,
bribery and corruption can negate market access gained through trade negotiations, undermine the
foundations of the international trading system, and frustrate broader reforms and economic stabilization
programs.

Information on specific problems associated with bribery and corruption is difficult to obtain, particularly
since perpetrators go to great lengths to conceal their activities. Nevertheless, a consistent complaint
from U.S. firmsisthat they have experienced situations that suggest corruption has played arolein the
award of foreign contracts. Thisis particularly true in large infrastructure projects. Since the United
States enacted the Foreign Corrupt Practices Act (FCPA) in 1977, U.S. companies have been prohibited
from bribing foreign public officials.
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The United States Government has been well aware of the discrepancy between U.S. law and that of its
competitors, and has taken aleading role in addressing bribery and corruption in international business
transactions with its trading partners at the Organization for Economic Cooperation and Devel opment
(OECD). With the strong urging of the United States, at the 1996 OECD Ministerial meeting, Ministers
committed to take steps to eliminate the tax deductibility in their countries of bribesto foreign public
officials, to criminalize bribery, and to examine methods to accomplish those objectives. In November
1997, negotiators from thirty-four countries (the twenty-nine OECD member states and five other nations
(Argentina, Brazil, Bulgaria, Chile and the Slovak Republic)) adopted the Convention on Combating
Bribery of Foreign Public Officialsin International Business Transactions which criminalized bribery. In
2001, Slovenia, another non-member, became the thirty-fifth signatory. The Convention was signed by
representatives of thirty-three participating countries on December 17, 1997 in Paris. The Convention
entered into force on February 15, 1999, for twelve of the 34 signatories that had deposited instruments of
ratification with the OECD. All thirty-five signatory countries have deposited instruments of ratification
with the OECD and thirty-four signatories have adopted legid ation implementing the Convention.

In March 1996, countries in the Western Hemisphere concluded negotiation of the Inter-American
Convention Against Corruption. This Convention, adirect result of the Summit of the Americas Plan of
Action, requires that parties criminalize bribery throughout the region, and describes criminalization using
language modeled on the FCPA. The Convention entered into force in March 1997. The United States
signed the Convention on June 2, 1996, deposited its instrument of ratification with the OAS on
September 29, 2000, and is now a Party to the Convention. Of its twenty-six signatories, the United States
was the twentieth to deposit itsinstrument of ratification. Meanwhile, the Organization of American
States isworking on a set of model laws that ratifying countries can use to implement the Convention. In
addition, the OAS Working Group on Probity and Public Ethicsis considering mechanisms to monitor
implementation of the Convention.

The United Statesis an active participant in the Southeastern Europe Stability Pact. Countriesin the
region have agreed to a Compact and Plan of Action in which they commit themselves to take specific
anti-corruption actions, including improving transparency in government procurement.

The United States continues to advance an agenda that includes work in related areas that will serveto
diminish opportunities for bribery and corruption to flourish. Because corruption in trade transactions
often has its genesisin the absence of arules-based environment when goods cross borders, the United
States has been aleader in pressing for concrete commitments on customs operationsin recent FTA
negotiations and in advancing work in the WTO toward undertaking negotiations in the area of Trade
Facilitation. Similarly, recently-concluded FTAs have a so included elements that operate to bring a
strong measure of transparency to the government procurement regimes of our FTA partners.

3. Freeaongside (f.a.s.): Under thisterm, the seller quotes a price, including delivery of the goods
alongside and within the reach of the loading tackle (hoist) of the vessel bound overseas.
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ANGOLA

TRADE SUMMARY

The U.S. trade deficit with Angolawas $3.8 billion in 2003, an increase of $1.0 billion from $2.7 billion
in 2002. U.S. goods exportsin 2003 were $492 million, up 32 percent from the previous year.
Corresponding U.S. imports from Angola were $4.3 billion, up 37 percent from 2002. Angolaisthe 67"
largest export market for U.S. goods. The flow of U.S. foreign direct investment (FDI) in Angolain 2002
was $822 million, up from $401 millionin 2001. U.S. FDI in Angolais primarily concentrated in the
petroleum sector.

IMPORT POLICIES
Tariff and Non-Tariff Barriers

Angolaisamember of the WTO and the Southern African Development Community (SADC). In March
2003, Angola agreed to adhere to the SADC Free Trade protocol that seeks to facilitate trade by
harmonizing and reducing tariffs and by establishing regional policies on trade, customs, and
methodology. The government is reviewing the need for tariff and non-tariff barrier reduction; however,
it citesalack of resources and personnel asimpedimentsto this effort. Due to the government’swish to
re-launch and protect its nascent industrial sector, there is political pressure to maintain tariffs.

Angolacurrently uses the Harmonized System Customs Code. Tariffsfall into one of six categories
ranging from 2 percent to 35 percent depending on the good, with most products charged a 10 percent
tariff. Additional feesinclude clearing costs (2 percent), VAT (2 percent to 30 percent depending on the
good), revenue stamp (0.5 percent), port charges ($500/20 foot container or $850/40 foot container), and
port storage fees (free for first 15 days but rarely do goods clear port within the grace period).

Import Licensing

The importation of goods into Angola requires an import license issued by the Ministry of Trade. This
licenseis renewable every year and covers any item the importer may choose to import.

CustomsBarriers

Customs regulations are opaque and often confusing after decades of incremental changes and
uncoordinated updates. A new customs law is being drafted, but there is no date scheduled for its
implementation, nor is public information about it available.

Required customs paperwork includes the “ Documento Unico” (single document), proof of ownership of
the good, bill of lading, commercial invoice, packaging list, and specific shipment documents verifying
the right to import/export the product. The *“Documento Unico,” introduced by Crown Agentsin 2002,
has reduced the number of forms that Angolan customs requires and has decreased the amount of time
paperwork spends clearing customs from an average of 25 daysto 5 days. However, assistance provided
by customs facilitators or “ despachantes’ can vary greatly and have a substantial impact on the time it
takes for goodsto clear customs. Angola has not yet notified its implementing legislation in the WTO
Committee on Customs Va uation.

Pre-shipment inspection (PSI) by BIVAC International isrequired for import of goods valued at more
than $5,000. Imports without proper PSI documentation may be charged up to 100 percent of the value of
the goods. However, art/antiques, precious metal §/stones, cinematographic films, newspapers and
periodic publications, and other items defined by law are generally exempted from PSI review. U.S.
exporters have complained of over-valuation of goods. In September 2003, Angola announced that it
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ANGOLA

would be abandoning this system in favor of local classification and valuation. No date has been given
for implementation of this new process.

Certain goods require specific authorization from various government ministries, which can delay the
customs process. Goods that require ministerial authorization include: pharmaceutical substances and
saccharine and derived products (Ministry of Health); radio, transmitters, receivers, and other devices
(Ministry of Post and Telecommunications); weapons, ammunitions, fireworks, and explosives (Ministry
of Interior); plants, roots, bulbs, germs, buds, fruits, seeds, and crates/other packages containing these
products (Ministry of Agriculture); fiscal or postal stamps; poisonous and toxic substances and drugs
(Ministries of Agriculture, Industry, and Health); and samples or other goods imported to be given away
(Customs).

Companies operating in the oil and mining industries are exempt from duty payments, with aletter from
the Minister of Petroleum or Mines, when importing equipment to be used exclusively for oil and mine
exploration.

STANDARDS, TESTING, LABELING, AND CERTIFICATION

Angoladoes not enforce any labeling law at thistime. In early 2003, alaw was proposed to require
labeling in Portuguese but the law has not been enacted. At thistime, it is only recommended, not
required, that Portuguese be included on the labeling. In practice, imports are admitted into the country
with little reference to health, testing, or weight standards.

GOVERNMENT PROCUREMENT

Angolaisnot asignatory to the WTO Agreement on Government Procurement. The Government of
Angolasolicits bids for supplies and servicesin local and international publications 15 to 90 days before
the bids are due. Bid documents are normally obtained from a specific government ministry, department,
or agency for anon-refundable fee. Completed bids, accompanied by a specified security deposit, are
usually submitted directly to the ministry in question. The bidding process often does not meet
international standards of objectivity and transparency. In addition, information about government
projects and tenders is not often readily available from the appropriate authorities, and the interested
parties must spend considerable time on research.

Some U.S. firms that have won bids to sell goods or servicesto the government or parastatal companies
have experienced delays ranging from monthsto years in receiving payment or have received reduced
payments.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Although Angola has basic intellectual property rights protection and is working to strengthen existing
legislation and enforcement, current protection isweak due to lack of capacity. Intellectual property
rights are regulated by the Ministry of Industry (trademarks, patents, and designs) and by the Ministry of
Culture (authorship, literary, and artistic rights). Intellectual property is protected by Law 3/92 for
industrial property and Law 4/90 for the attribution and protection of copyrights.

Angolaisamember of the World Intellectual Property Organization and uses its international
classification system to identify and codify requests for patents and for the registration of trademarks.
Each petition for a patent that is accepted is subject to afee that varies by type of patent requested.
Angolarecently adopted the Paris Convention for the Protection of Industrial Property. No suits
involving U.S. intellectual property are known to have been filed in Angola.
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ANGOLA

SERVICESBARRIERS

Foreign participation in the services sector is generally not restricted. The banking sector comprises the
bulk of the services sector and has grown substantially over the past two years, with Portuguese banks
leading the expansion. However, the financia sector remains weak due to unclear regulations, years of
non-transparent spending, alarge number of non-performing loans, and the inability to collect short and
medium-term debt. Limited transparency in the financial sector impedes the performance of due
diligence to comply with U.S. financial laws and poses a significant challenge for U.S. financial
ingtitutions doing businessin Angola.

Foreign investors can set up fully-owned subsidiaries in many sectors, and frequently are strongly
encouraged, though not formally required, to take on local partners. Decrees 5/95 and 6/01 limit
expatriate staffing of local companies set up in Angola by national or foreign investors to no more than 30
percent of the workforce.

INVESTMENT BARRIERS

Angolais officially open to foreign investment; however, itsregulatory and legal infrastructureis
inadequate to facilitate direct investment and to provide protection. Although it recently created a new
agency, the National Private Investment Agency (ANIP), to assist investors and to facilitate new
investment, it does not yet have the resources to fulfill its mandate and suffers from alack of trained staff.
The Angolan government recently replaced the 1994 Foreign Investment Law with the Law on Private
Investment (Law 11/03). Law 11/03 lays out the general parameters, benefits, and obligations for foreign
investment in Angola, and recognizes that investment plays avital role in the country’ s economic
development. Nevertheless, the new investment law is vague on profit repatriation and does not provide
strong legal safeguards to protect foreign investors. The law aso does not allow for international
arbitration and requires that any investment dispute be handled in Angolan courts. It isnot certain when
the government will produce implementing regulations that may clarify the provisions of profit
repatriation or provide investors with a more defined set of investment terms.

The old Foreign Investment Law expressly prohibited foreign investment in the areas of defense, internal
public order, and state security; banking activities with respect to the function of the Central Bank and the
Mint; administration of ports and airports; and other areas considered by law to be the State’' s exclusive
responsibility. Although Law 11/03 does not explicitly restate these prohibitions, these areas are assumed
to be off-limitsto investors. Investments will benefit from a more standardized set of incentives approved
under the Law on Tax and Customs Incentives for Private Investment approved by the National Assembly
in July 2003. However, it isnot yet clear whether these incentives will be applied automatically or if they
will be negotiated between ANIP and the investors.

Although the new investment law is part of an overall effort by the Angolan government to create a more
investor-friendly environment, the process by which this and similar laws are devel oped is often shrouded
in secrecy and generally not open to public review until already enacted into law. Many laws governing
the economy have vague provisions that permit wide interpretation and application by the government
across sectors. Investmentsin the petroleum, diamond, and financial sectors, however, continue to be
governed by specific legislation.

In addition, obtaining the proper permits and business license to operate in Angolais time-consuming and
addsto the cost of investing. A World Bank study published in October 2003 identified Angola as one of
the five most time-consuming countries in the world to establish a business, taking 146 days compared to
aregional average of 71 days. In August 2003, the government established a one-stop shop, or “ Guiche
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Unico”, to decrease the bureaucracy and time it takes to register acompany. Asof the end of 2003, the
“Guiche Unico” was not yet fully functioning due to alack of funding and qualified staff.

ELECTRONIC COMMERCE

Due to the 27-year civil war, Angola has been late to join the computer and Internet development process,
leaving access to computers and the Internet very low. Accessto computers and the Internet in
workplacesis gtill ararity. Only asmall number of Internet cafes exist in Luanda and afew major
provincial cities, but new Internet outlets are opening on a gradually increasing basis. Five Angolan
companies currently provide dial-up Internet service and several Angolan companies are now licensed to
sell computers.

OTHER BARRIERS
Corruption

Petty corruption is a prevalent problem due to extremely low civil service salaries, dependence on a
centralized bureaucracy and antiquated regulations dating back to the Portuguese colonial era. Procedures
to register acompany are complicated and, if rules are followed to the letter and no gratuities or
facilitation fees paid, can take two years. Thislong time frame sometimes | eads investors seeking quicker
service and approval to pay gratuities and other processing fees. Angola’s public and private companies
have not traditionally used transparent accounting systems consistent with international norms. Few
companies in Angola employ international audit standards. Effective in 2002, the government is
requiring “large” companies to undergo audits, though it lacks the capacity to enforce this new legal
reguirement.

Investors have at times experienced harassment, political interference in their business dealings, and
pressure to sell their investments. In some cases, these practices have involved individual s with powerful
positions within the government who exert pressure directly or through the established bureaucracy,
which is often a passive conduit. Asaresult, some investors have experienced significant delaysin
payments from government contracts and delays in obtaining the proper permits or approval of projects.

Recovering from War

Angola s destroyed or badly damaged infrastructure from its 27-year civil war substantially increases the
cost of doing business. The country isonly now starting to rebuild its communications, energy,
transportation, and road infrastructure. Domestic and international communications, while improving, are
difficult and costly. There are frequent interruptions in the power and water supplies. Asaresult,
investors face additional costs to support their businesses, such as paying for security, back-up eectricity
generators, and water tanks.
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TRADE SUMMARY

The Arab League boycott of the state of Israel is an impediment to U.S. trade and investment in the
Middle East and North Africa. Arab League membersinclude the Palestinian Authority and the following
states: Algeria, Comoros, Djibouti, Egypt, Irag, Jordan, Lebanon, Libya, Mauritania, Morocco, Somalia,
Sudan, Syria, Tunisia, Y emen, and the Gulf Cooperation Council (GCC) countries (Bahrain, Kuwait,
Oman, Qatar, Saudi Arabia, and the United Arab Emirates). The United States continues to oppose the
boycott. Embassies and visiting officials rai se the boycott with country officials, noting the persistence of
prohibited boycott requests and the impact on both U.S. firms and on the countries’ ability to expand
trade and investment.

The primary aspect of the boycott prohibits the importation of Isragli-origin goods and services into
boycotting countries. The secondary and tertiary aspects of the boycott discriminate against U.S. and
other foreign firms that do business with both Isragl and boycotting countries and directly affect U.S.
exportsto theregion. The secondary boycott prohibits any entity in Arab League members from
engaging in business with U.S. or other foreign firms that contribute to Israel’ s military or economic
development. The tertiary boycott prohibits business dealings with U.S. and other firms that do business
with blacklisted companies. Such firms are placed on a blacklist maintained by the Damascus-based
Central Boycott Office (CBO), a specialized bureau of the Arab League.

While the legal structure of the boycott in the Arab L eague remains unchanged, its enforcement varies
widely from country to country. Some member governments of the Arab League have consistently
maintained that only the Arab League as a whole can revoke the boycott. Other member governments
support national discretion on adherence to the boycott, and a number of states have taken stepsto
dismantle their adherence to some aspects of it. In September 1994, the GCC announced that it would
end its adherence to the secondary and tertiary aspects of the Arab L eague boycott of Israel, eliminating a
significant trade barrier to U.S. firms. In March 1996, the GCC reiterated its commitment to end the
secondary and tertiary boycott, and recognized the total dismantling of the Arab boycott of Israel asa
necessary step in advancing the peace process and promoting regional cooperation in the Middle East and
North Africa. Although all GCC states are complying with these stated plans, some commercial
documentation continues to contain boycott language, requiring U.S. companies to notify the U.S.
Department of Commerce' s Office of Antiboycott Compliance when they receive such documentation.

Outdated tender documentsin Bahrain occasionally refer to the secondary and tertiary aspects of the Arab
League Boycott, but such instances are usually quickly remedied by U.S. firms. Israeli products are
reported to occasionally be found in the Bahraini market. Kuwait no longer applies a secondary boycott
of firms doing business with Isragl and has taken steps to eliminate all direct references to the boycott of
Israel inits commercial documents. Kuwait still applies a primary boycott of goods and services
produced in Isragl.

In January 1996, Oman and Israel signed an agreement to open trade missions in each country. However,
in October 2000, following the outbreak of the second Intifada, Oman and Israel suspended trade
missionsin their respective countries. Omani customs formerly processed Isragli-origin shipments
entering with Isragli customs documentation. However, Omani firms have recently reportedly avoided
marketing any identifiably Isragli consumer products. Israeli immigration stampsin third country
passports are not an issue. Telecommunications links and mail flow normally between the two countries.
In April 1996, Qatar and Israel agreed to exchange trade representation offices. The Israeli trade office
opened in May 1996 and remains open. Qatar does not practice the Arab Boycott, but some government
documents still include outdated boycott language.
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Saudi Arabia enforces only the primary level of the Arab League boycott on Isragli products. If aforeign
company isfound to have imported an | sraeli-made product, or a product with some Israeli content, the
Saudis will ban that company from exporting to the Kingdom. Usual practice has been that the Saudi
government will remove its ban after the company agreesto stop shipping Israeli products. In 2003,
according to press reports, Saudi Arabia banned three American companies for violating the primary
boycatt.

Recent data indicate that the number of prohibited boycott requests in the UAE continuesto decline. Itis
believed that these cases stem from bureaucratic and administrative inefficiencies rather than from a
desire to circumvent UAE government/GCC policy to cease secondary/tertiary boycott application. The
United States continues to work closely with the UAE government to eliminate prohibited boycott
requests.
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TRADE SUMMARY

The U.S. trade deficit with Argentinawas $734 million in 2003, a decrease of $868 million from $1.6
billion in 2002. U.S. goods exportsin 2003 were $2.4 billion, up 546 percent from the previous year.
Corresponding U.S. imports from Argentina were $3.2 billion, down 0.6 percent. Argentinais currently
the 39" |largest export market for U.S. goods.

U.S. exports of private commercial services (i.e., excluding military and government) to Argentina were
$1.7 billion in 2002 (latest data available) and U.S. imports were $593 million. The stock of U.S. foreign
direct investment (FDI) in Argentinain 2002 was $11.3 billion, down from $15.8 billionin 2001. U.S.
FDI in Argentinais concentrated largely in the manufacturing, finance, and utilities sectors.

IMPORT POLICIES

Argentina made significant progress in reducing tariffs and non-tariff barriers during the 1990's. Starting

in late 2000 the government implemented and overturned trade policies frequently enough to foster
uncertainty and confusion in the exporting and importing community. In January 2002, then-President
Eduardo Duhalde abandoned Argentina's quasi-currency board system, known as "convertibility," which
had pegged the peso to the dollar at a one-to-one rate since 1991 and replaced it with a market-based
(floating) exchange rate system. Thisresulted in a 70 percent devaluation of the peso. The collapse of
the decade-long convertibility regime triggered a 56 percent drop in imports and a 3 percent declinein
exports due to uncertainty and lack of financing. The peso has appreciated 22 percent in 2003.

The government implemented an increasing variety of capital and exchange controls throughout 2002.
These measures inhibited access to foreign exchange to pay for imports. As of September 2002, the
government retained strict controls on the release of foreign exchange to pay for imports of 2,700
products. During 2003, most of the exchange market controls for imports were relaxed or abolished.
Imports can now be paid in advance regardless of the type of good involved. However, importers must
show that imported products entered Argentina within 180 days of payment, though there is an exception
for capital goods worth more than $50,000 for which the time frame increases to 270 days. There are no
restrictions on payments for services imports (such as freight, insurance, technical assessment,
professional fees, etc.). Purchases of foreign currency to settle debt services owed to foreign creditors are
permitted within 15 days of each scheduled payment.

Imports of used clothing are prohibited except for donations to government or religious organizations. A
tariff of 21.5 percent isimposed on textile and apparel products entering the Argentine market. In
addition to thistariff, Argentina maintains a complex array of variable and specific duties that further
inhibit market access for textile and apparel products. Importers should expect to pay an aggregate of
approximately 35 percent in import tariffs. Argentina also prohibits the importation and sale of used tires,
and used or refurbished medical equipment such asimaging equipment.

Tariffs

Tariffs average approximately 11 percent. A statistical fee of 0.5 percent is added to some products. A
limited number of imports are banned altogether, such as re-manufactured auto parts. Tariffson toys
were significantly increased in January 1999, and again in November 2001, particularly those originating
in countries that are not members of the World Trade Organization (WTO).

On January 1, 1995, MERCOSUR became a customs union by establishing a common external tariff
(CET) covering 85 percent of traded goods. MERCOSUR will gradually phase in coverage of the CET
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through 2006, when al products should be included in the customs union. 1n 1999, most trade between
Brazil and Argentina became duty-free under the intra-M ERCOSUR duty phase-out schedule. However,
several sensitive sectors, such as sugar, autos, and telecommunications egquipment are included on either
Brazil's or Argentina's exception list and are still subject to customs duties.

Customs Procedures

Argentina abides by the WTO Agreement on Customs Valuation. Argentina has import monitoring
mechanisms, similar to an import licensing regime, which affect roughly one-fifth of itsimports,
principally textiles, toys, and footwear. U.S. firms aso complain of cumbersome certificate of origin
requirements, particularly in the electronics and textile sectors.

STANDARDS, TESTING, LABELING AND CERTIFICATION
Agricultural Products

In 2002, Argentina banned the import of all chicken products from the United States. This decision was
based on an outbreak of Newcastle Disease in the states of California, Nevada, Arizona, and Texas.
Although there was no import of chicken meat from the United States in 2002, this ban affected the
import of chicken cartilage, worth $5 million annually. The United States requested recognition as being
free of Newcastle Disease in December 2003 and is waiting for a response from Argentina.

Argentina has continued to delay issuing the final authorization for imports of citrus fruit, pears, and
cherriesfrom the U.S. In addition, import restrictions remain in place for swine genetics. Argentinaalso
prohibits the import of seed potatoes, claiming phytosanitary concerns.

In October 2002, Argentina's Phytosanitary and Food Safety Agency (SENASA) issued Resolution
816/02 that could require audits of the animal and plant facilities of countries exporting animal and plant
products to Argentina. 1n 2003, SENASA agreed to postpone implementation of this regulation for 180
days. SENASA states that there will be no change in the trade after the 180 days.

Exports of U.S. pet food and of U.S. semen and embryos to Argentina are restricted based on Resolution
117, which concerns risks of BSE.

The Argentine National Food Ingtitute (equivalent of the U.S. Food and Drug Administration) began
requiring imports produced with U.S. milk to be accompanied by a special certificate after December
2003.

Non-agricultural Products

Argentina's Standards Institute (IRAM) bases some of its voluntary standards on international standards.
These voluntary standards are in some cases compatible with U.S. or European standards. In general,
Argentine buyers usually accept products with U.S. product certificates or which meet U.S. standards. In
early 1998, Argentina began mandating compliance with new safety certifications on awide range of
products. Argentina has issued regulations that affect U.S. exports of low voltage electrical products
(household appliances, electronics products and electrical materials), toys, covers for dangerous products,
gas products, construction steel, persona protective equipment and elevators. The procedures for
compliance often appear inconsistent, redundant and non-transparent. Regulations that require product
re-testing are particularly cumbersome and costly and are especialy problematic for U.S. small- and
medium-sized companies. Argentina's certificate of origin regulations require separate certificates for
each of the countries involved in manufacturing the various components of afinal product. In some
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cases, Argentina has failed to fulfill the notification and comment requirements of the WTO Agreement
on Technical Barriersto Trade (TBT) in its implementation of these measures.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION
Patents

Argentina's lack of adequate and effective patent protection has been along-standing irritant in the
bilateral trade relationship. Argentinais listed on the 2003 Special 301 “Priority Watch List.”

The National Intellectual Property Institute (INPI) started to approve pharmaceutical patentsin October
2000. INPI has been extremely slow since that time in issuing pharmaceutical patents to products with
commercia value. Bilateral trade negotiations between the United States and Argentina did not resolve
the issue of protection of confidential and proprietary data developed by pharmaceutical companies and
submitted to INPI. In April 2002, negotiations between the governments of the United States and
Argentina clarified aspects of the latter's intellectual property system, such as provisions related to the
patentability of microorganisms and itsimport restriction regime. In December 2003, Argentina' s
Congress passed an amendment to its patent law to provide protection for products obtained from a
process patent and to ensure that preliminary injunctions are available in intellectual property court
proceedings, among other steps. The United States has explicitly reserved itsright to seek resolution on
the outstanding issues that remain, including data protection, under the WTO dispute settlement
mechanism.

Copyrights

Argentina's copyright laws provide generally good protection. Argentina adopted legislation in 1999 to
ratify the World Intellectual Property Organization (WIPO) Copyright Treaty and the WIPO
Performances and Phonograms Treaty, though some implementation issues remain. An agreement
between the Argentine government and the software industry to legalize unlicensed softwarein usein
government offices was never finalized.

Enforcement of copyrights on recorded music, videos, books and computer software remains inconsistent.
Argentine Customs and other government authorities generally cooperate with industry efforts to stop
shipments of pirated merchandise, but inadequate resources and slow court procedures have hampered the
effectiveness of enforcement efforts. The legal framework regarding Internet piracy provides few
incentives to investigate and punish those who post infringing materials. Inadequate border controls
further contribute to the regional circulation of pirated goods.

SERVICESBARRIERS

Argentina enacted broad liberalization in the services sector as part of its economic reform program in the
1990s, though some barriers continue to exist. For example, the Argentine government obliges cable/pay
television operators to register their programming with a government body. 1n addition, restrictions
regarding the showing, printing and dubbing of films have inhibited U.S. exports. A further barrier isthe
practice of charging ad valorem customs duties based on the value of authors rights, rather than solely on
the value of the physical materials being imported, which isthe WTO standard.

Argentina has committed to allow foreign suppliers of non-insurance financial servicesto establish all

forms of commercial presence. Argentina has also committed to provide substantially full market access
and national treatment to foreign suppliers of non-insurance financia services. The only significant
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remaining issue involves lending limits for foreign bank branches that are based on local paid-in capital,
not parent bank capital. This effectively removes the rationale for establishing in branch form. Thisissue
has become largely moot due to the ongoing banking crisis that began in December 2001 with the
freezing of bank accounts and the subsequent devaluation and asymmetric “ pesification” from dollars into
pesos of deposits, loans and other assets.

Most professionals must enroll in local associations or must maintain aloca address for a certain period
of time prior to establishment of operations. There are nationality restrictions for some internal shipping,
private security companies and education providers.

Provinces can impose their own barriers on the provision of services.
INVESTMENT BARRIERS

Pursuant to WTO rules, Argentina notified the WTO in 1995 that it maintained measures inconsistent
with its obligations under the WTO Agreement on Trade-Related Investment Measures (TRIMS). These
measures deal with local content and trade balancing in the automotive industry. 1n November 2001,
following the conclusion of the five-year TRIMS Agreement transition period, the WTO granted
Argentina and several other countries additional time to bring their policies fully into compliance with the
TRIMS Agreement. The extension granted to Argentina and the others expired at the end of 2003, and
the United States is now seeking to confirm whether the measures in question have been eliminated.

Under the bilateral investment treaty (BIT) between the United States and Argentina, which entered into
force in 1994, investors of either country may seek binding international arbitration of claimsthat a host
government violated certain obligations of the treaty. Severa U.S. investors have initiated dispute
settlement under the BIT in response to measures imposed by Argentina during the financial crisis that
began in 2001.

ELECTRONIC COMMERCE

Argentina has taken steps to lower the cost of Internet usage and has shown interest in U.S. electronic
commerceinitiativesin the FTAA and the WTO. Despite supporting electronic commerce, Argentina
does not participate in the WTO Information Technology Agreement (ITA). In addition, Argentina does
not allow the use of electronically produced airway bills, slowing the customs processing of critical just-
in-time shipments and interfering with Argentina's ability to conduct electronic commerce transactions.
Recent advances legalizing digital signatures will enhance the chances to advance in the airway bill issue.
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TRADE SUMMARY

The U.S. trade surplus with Australiawas $6.7 billion in 2003, an increase of $84 million from $6.6
billionin 2002. U.S. goods exports in 2003 were $13.1 billion, up 0.14 percent from the previous year.
Corresponding U.S. imports from Australiawere $6.4 billion. Australiais the 14th largest export market
for U.S. goods.

U.S. exports of private commercia services (i.e., excluding military and government) to Australiawere
$5.2 billion in 2002, and U.S. imports were $2.9 billion. Sales of servicesin Australiaby majority U.S.-
owned affiliates were $14.6 billion in 2001 (latest data available), while sales of servicesin the U.S. by
majority Australia-owned firms were $10.7 billion.

The stock of U.S. foreign direct investment (FDI) in Australiain 2002 was $36.3 billion, up from $32.6
billionin 2001. U.S. FDI in Australiais concentrated largely in manufacturing, mining, and finance.

FREE TRADE AGREEMENT NEGOTIATIONS

The U.S. and Australian Governments launched negotiations for a Free Trade Agreement (FTA) in March
2003 and concluded on February 8, 2004. If Australiaand the United States enact the legidation
necessary to implement the agreement, this FTA would address many of the issues raised in this report.
For example, if the FTA is enacted, more than 99 percent of U.S. exports of manufactured goods to
Australiawill become duty-free immediately upon entry into force and all U.S. agricultural exportsto
Australia, totaling more than $400 million, would receive immediate duty-free access. The FTA also
would address many of the concerns detailed below relating to services, investment, IPR, government
procurement, and other issues.

IMPORT POLICIES
Tariffs

Australia has been reducing its tariffs gradually since the 1970s, and its program of gradual tariff
reduction has brought 86 percent of tariffsto between zero and five percent, with more than 99 percent of
tariff rates applied on an ad valorembasis. More than 96 percent of tariff lines are bound in the World
Trade Organization (WTO). Australid s simple average bound tariff rateis 10.5 percent and its average
applied most favored nation (MFN) tariff is 4.3 percent. The average applied MFN rate for industrial
productsis 4.7 percent, with bound rates generally ranging from zero to 55 percent. The average applied
MEN tariff for agricultural productsislessthan 1 percent, with bound rates generally ranging from zero
to 29 percent. Tariff rate quotas arein place for five cheese items and non-manufactured tobacco.

Australiaretains two tariff peaks, in the textiles, clothing, and footwear (TCF) (maximum 25 percent) and
passenger motor vehicle (maximum 15 percent) sectors. Applied tariffsin both of these sectors are
scheduled to be further reduced in 2005. If enacted, the FTA would eliminate tariff barriers over 0 to 4
years in the automotive sector and over 0 to 10 yearsin the textiles sector. U.S. industry estimates the
removal of barriers affecting trade in textileswould lead to increases in U.S. exports to Australia of $100
to $500 million in textiles and by $100 to $500 million in autos and components. The removal of barriers
affecting trade in textiles would lead to increases in U.S. exportsto Australia of $100 million to $500
million, according to some estimates. U.S. industry estimates that the removal of barriersto trade in autos
and components would increase U.S. exports by $100 million to $500 million. Australian tariffsin both
of these sectors will be phased out under the FTA with the United States.
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Australia assesses a duty of 5 percent ad valorem on imports of distilled spirits, with the exception of
rum, which is bound at 13 percent. Australiaisthe third largest market for U.S. exports of distilled
spirits, with sales of $55.9 million in 2002, primarily Bourbon and other whiskies. |f enacted, these
tariffs would be eliminated immediately.

STANDARDS, TESTING, LABELING AND CERTIFICATION
Sanitary and Phytosanitary M easures

The Australian Government maintains an extremely stringent regime for the application of sanitary and
phytosanitary (SPS) measures, resulting in restrictions on and prohibitions on imports of many
agricultural products. Key U.S. products currently prohibited by Australia's SPS regime include Florida
citrus, stone fruit, poultry (fresh, cooked, and frozen), fresh pork, and apples. The U.S. Government
continues to underscore the need for Australiato comply with its obligations under the WTO Agreement
of SPS Measures by conducting timely, science-based import risk assessments and not applying measures
that are more trade restrictive than necessary. The U.S. and Australian Governments have held extensive
and detailed consultations on these issues over the past two years, and these discussions have generated
progress on specific issues. If enacted, the FTA would create a new mechanism for scientific cooperation
between U.S. and Australian SPS authorities to resolve specific bilateral, animal, and plant health matters.
This new mechanism isintended to facilitate engagement at the earliest appropriate point in each

country’ s regulatory process to cooperate in the development of science-based measures that affect trade
between the two countries.

Biotechnology
Commercial Release

The Gene Technology Act 2000 is the Commonwealth Government component of a national regulatory
scheme for gene technology and products produced through modern agricultural biotechnology. The Act
regulates the use of all agricultural biotechnology productsin Australia and requires that the Office of the
Gene Technology Regulator license al biotechnology dealings involving intentional rel ease of
biotechnology products into the environment. Issues related to the marketability and trade implications of
the commercialization of biotechnology crops do not fall within the scope of the evaluations provided in
the Act. The Commonwealth, State, and Territory governments consider these matters both individually
and through forums. Most States and Territories restrict through planting moratoria or bans plantings of
food-related biotechnology products licensed by the Commonwealth Office of the Gene Technology
Regulator. These actions are not science-based but have been based on marketing and trade concerns.
Such actions have held up the commercialization of biotechnology canola.

Biotechnology Food Approvals

Imported foods using biotechnology can be offered for sale and consumption in Australia only after being
assessed and approved by Food Standards Australia New Zealand (FSANZ) and being listed in the Food
Standards Code. Asof November 2003, ANZFA had received 26 applications for safety assessments of
biotechnology foods. It approved 22; two applications were withdrawn; and two are pending.

Biotechnology Food L abeling
Thejoint Australia-New Zealand regulatory regime for food, which includes mandatory labeling

requirements for certain foods produced using biotechnology, became effective in December 2001.
Biotechnology labeling is required if afood initsfinal form contains detectable DNA or protein resulting
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from the application of biotechnology, with afew exceptions. Meeting these biotechnology food 1abeling
regulations may be burdensome for manufacturers, packers, importers, and retailers, particularly U.S.
agricultural exports, of which alarge share consist of processed food.

GOVERNMENT PROCUREMENT

Australiaisthe only mgjor industrialized country that is not a signatory to the plurilateral WTO
Agreement on Government Procurement (GPA). Assuch, Australiais not bound by the GPA’srules on
open and non-discriminatory policiesin government procurement. At both the Commonwealth and
State/Territory level, requirements for offsets and similar GPA-inconsistent arrangements are systemic.
Domestic supplier price preferences are common at the State/Territory level. Under the Australiaand
New Zealand Government Procurement Agreement, New Zealand suppliers are afforded domestic
supplier treatment. The Australian Government has participated in the WTO Working Group on
Transparency in Government Procurement and negotiation of an Agreement on Transparency in
Government Procurement. If enacted, the FTA would commit Australiato open its government
procurement market to U.S. suppliers, giving U.S. suppliers an important advantage over other foreign
competitors.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Australiais a member of the World Intellectual Property Organization (WIPO) and is a party to most
multilateral PR agreements, including: The Paris Convention for the Protection of Industrial Property;
the Berne Convention for the Protection of Literary and Artistic Works; the Universal Copyright
Convention; the Geneva Phonogram Convention; the Rome Convention for the Protection of Performers,
Producers of Phonograms, and Broadcasting Organizations; and the Patent Cooperation Treaty.

However, Australia has not yet fully enacted the legislation necessary to accede and become a party to the
1996 WIPO Copyright Treaty and Performances and Phonograms Treaty. The Australia-Singapore FTA
callsfor the Australian Government to ratify the WIPO treaties within four years (mid-2007).

Australia passed legidation in 2003 that permitted the parallel importation of computer software and
electronic versions of books, periodicals, and sheet music. Australia continues to permit paralel
importation of sound recordings, branded goods (clothing, footwear, toys, and packaged food), and some
electronic games. The Australian government continues to prohibit the parallel importation of films. An
estimated 20 percent of the DVDsin Australiaareillegal paralel imports.

Locally replicated DV D-Rs, videocassettes copied from VCDs and DVDs, illegally parallel-imported
DVDs and pirated V CDs continue to be the major threat to Australia's otherwise low rate of piracy of
audio-visual materials. Counterfeit DVDsimported from Asia aso are an emerging problem. U.S.
industry has expressed concerns about the unauthorized sale and use of decrypting technology in DVD
players. Thisenables playback of parallel imported Zone 1 DV Ds from the United States. These Zone 1
DVDs arereleased in Australiathree to six months prior to the local Australian video release and
frequently coincide with the Australian theatrical release.

U.S. copyright holders remain concerned over past decisions by the Australian Competition and
Consumer Commission (ACCC) that equate the holding of a copyright with "market power."

Australia does not yet have a system to provide protection for agricultural chemicals but is expected to
implement one shortly. The Australian government also has considered relaxing restrictions on
"springboarding,” potentially allowing generic pharmaceutical manufacturers to begin trials, production,
and export of pharmaceuticals that are still under patent in Australia.
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Australia's Copyright Amendment (Digital Agenda) Act, which took effect in 2001, brought Australia
closer to meeting the WIPO Copyright Treaty requirements. However, the Act isweak in its treatment of
technological protection measures (TPMs) and Internet service provider (ISP) liability. Specificaly, it
permits the sale and use of TPM-defeating devices and fails to provide an effective “takedown”
mechanism that encourages | SP cooperation in the event of web-based infringements. The WIPO
Treaties require effective legal remedies against the circumvention of TPMs used by content ownersto
protect their property from theft and mutilation.

If enacted, the FTA would set high standards for protecting IPR, including copyrights, patents,
trademarks, and trade secrets, and would provide enhanced means for enforcing those rights. For
example, the FTA would provide broad protections for digital works and establish strong anti-
circumvention provisions. It also would extend the term of copyright protection, consistent with
emerging international trends. The FTA also would provide stronger protections for patents and trade
secrets, including providing for the extension of patent termsto compensate for delays in granting the
original patent and limiting the grounds for revoking a patent. It would enhance enforcement, including
by establishing tough penalties for piracy and counterfeiting.

SERVICESBARRIERS
Telecommunications

U.S. industry remains concerned about the ability of the majority government-owned telecommunications
firm Telstra, to abuse its monopoly power. This has included delays in making an acceptable public offer
for accessto its network, and the inflated pricing of its wholesal e services such as leased lines and
interconnection with its mobile network. The regulator has made significant progress in addressing some
of theseissues: approving areference interconnection offer and instituting a review of mobile termination
rates that is expected to introduce significant price reductions (termination rates in Australia are among
the highest in Asia). Telstra has provided evidence that its leased line rates are now comparable with
other competitive markets, and companies seeking to challenge these rates have the opportunity to do so
under Australia’ srules.

The Australian government has submitted legislation to permit it to sell off al of its 51-percent share of
Telstra; the legislation was rejected once, but is expected to be re-submitted. The Australian government
has not, however, addressed the issue of foreign equity limitsin Telstra, now limited to 35 percent. If
enacted, the FTA would confirm the Australian government’s public commitment to the full privatization
of Telstra.

Audiovisual TradeBarriers

The Australian Broadcasting Authority's (ABA) Content Standards require that 55 percent of all free-to-
air television programming broadcast between 6:00 a.m. and midnight be of Australian origin (with sub-
guotas and point systems applying to various content genres). In addition, the television advertising quota
stipulates that at least 80 percent of total commercial television advertising during that same period must
be Australian produced. Australia's Broadcasting Services Amendment Act requires pay television
channels with significant drama programming to spend 10 percent of their programming budget on new
Australian drama programs. Australian radio industry quotas require that up to 25 percent of all music
broadcast between 6:00 am. and midnight be "predominantly” Australian in origin/performance. If
enacted, the FTA would improve market access for U.S. films and television programs over a variety of
media, including cable, satellite, and the Internet.
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INVESTMENT BARRIERS

The Foreign Investment Review Board (FIRB) screens in advance potential foreign investmentsin
Australiaabove a set value. Australia's foreign investment law provides discretion for the government to
deny specific foreign investment on the grounds of a broad and undefined "national interest.” Proposals
are evaluated according to their consistency with existing government policy and law, where these are
taken to define important aspects of national interest. Australia's commitments under the General
Agreement on Trade in Services Agreement of the WTO are limited as aresult of Australias screening
regime. If enacted, the FTA would exempt all new U.S. investments from screening. It also significantly
would raise thresholds for acquisitions by U.S. investors of existing businesses, which would have
exempted nearly 90 percent of U.S. investments from screening over the past three years.

OTHER BARRIERS
Commodity Boardsand Agricultural Support

The export of amost all wheat, barley, rice, and sugar remains under the monopoly control of commaodity
boards. The privatization of the Australian Wheat Board, Ltd., (AWB) in July 1999 saw its export
controls transferred to the Wheat Export Authority (WEA), with veto rights over containerized export
regquests retained by the AWB. After areview during 2000, the Australian Government extended the
WEA' s export monopoly until 2004.

In 2000, the Australian government launched an eight-year adjustment assistance package for the dairy
industry. In 2002, it initiated a four-year, A$150 million sugar industry package. Both programs support
regional adjustment, diversification and industry restructuring. Assistance includesinterest rate subsidies
and short-term income support.

Automotive and Textile, Clothing, and Footwear (TCF) Sector Support Programs

Automotive producers benefit from import duty credits designed to promote production, investment, and
research and development. In 2002, the program was extended to 2015 with declining benefits to
compensate for planned additional tariff reductions. The TCF industry receives grants under the
Australian government’ s Strategic Investment Program for research and devel opment, restructuring, and
investment to assist firmsto restructure prior to legidated tariff cutsin 2005. In November 2003, the
Australian government announced atariff reduction schedule and a reduced and final assistance scheme
for the period 2005 through 2015.

Phar maceuticals

The U.S. pharmaceutical industry has raised concerns that the Australian government’ s policies regarding
the pharmaceutical sector do not appropriately value innovation and diminish the contribution of
Australiato research and development of innovative pharmaceutical products. The lack of transparency of
the Australian government’ s pharmaceutical listing and reimbursement decision-making process,
including the absence of an appeals process, also is problematic. If Australiaand the United States enact
the legidation necessary to implement the FTA, it would address these transparency concerns and would
establish an independent appeals process. The two governments also would establish a Medicines
Working Group that will provide for continued dial ogue between the two governments on emerging
health care policy issues. If enacted, the FTA would address these transparency concerns and would
establish an independent appeals process. The two governments also would establish a Medicines
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Working Group that will provide for continued dial ogue between the two governments on emerging
health care policy issues.

Blood Plasma Products

Foreign companies face substantial barriersto the provision of blood plasma products in the Australian
market. Hospitals are reimbursed only for blood plasma products produced by an Australian company
under a monopoly contract granted by the government. While foreign blood products may be approved
for salein Australia, the exclusive contract makes it virtually impossible for foreign firmsto sell their
productsin Australia except to fill shortages or provide products not otherwise availablein Australia. If
enacted, the FTA would commit Australiato review its arrangements for the supply of blood fractionation
services by no later than January 1, 2007. The Commonwealth government will recommend to

Australia s States and Territories that future arrangements for the supply of blood plasma products will be
conducted through an open tender process.
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TRADE SUMMARY

The United States' trade deficit with Bolivia was $3 million in 2003, a decrease of $28.7 million from
$32 million in 2002. U.S. goods exports in 2003 were $182 million, down 5.4 percent from the previous
year. Corresponding U.S. imports from Bolivia were $185 million, up 15.3 percent. Boliviais currently
the 98th largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in Boliviain 2002 was $169 million, down from $248
million in 2001.

Free Trade Area Negotiations

In November 2003, the United States announced its intention to begin free trade negotiations with
Colombia, Peru, Ecuador and Balivia, the four Andean Trade Preference Act beneficiary countries. The
negotiations will begin on May 18, 2004 with Colombia, as well as any of the other countries that has
demonstrated its readiness to begin. The Andeans collectively represented a market of about $7 billion
for U.S. exportsin 2003, and are home to about $4.5 billion in U.S. foreign direct investment. A free
trade agreement with these countries would extend the list of countries in the Americas with which the
United States has completed free trade agreements. The negotiation will complement the goal of
completing a Free Trade Area of the Americas (FTAA). The U.S. Government will seek to address the
issues described in this chapter within the context of our bilateral free trade agreement negotiations.

IMPORT POLICIES
Tariffs

Bolivia has athree-tier tariff structure. Capital goods designated for industrial development are not
subject to duty, non-essential capital goods are subject to afive percent tariff, and most other goods are
subject to a 10 percent tariff.

STANDARDS, TESTING, LABELING, AND CERTIFICATION

Supreme Decree 26510 of February 2002 established labeling norms for all pre-packed food products
(national or imported). All labels must be approved by the National Food and Plant Safety and
Inoculation Service (SENASAG), and must include the sanitary registry number and

the manufacturer, importer, or distributor’ s taxpayer number and address. However, because food
manufacturers and food importers have found flaws in this Decree, and have proposed major changes to
it, thisregulation is not currently being enforced by government authorities.

GOVERNMENT PROCUREMENT

All government purchases are regulated under Supreme Decree 25964 (basic norms for the administrative
system of goods and services). Government entitiesin Bolivia usually conduct their own procurement,
calling for public bids for large purchases. Even though thereis no limitation on foreign participation in
government purchases, a 10 percent preference margin is given to domestic firms. Loca micro and small
entities are also given priority on small purchases under $7,000. Bolivian law does not require the use of
local distributors for private sector commercial sales. Most government purchases, however, call for loca
agents. Foreign and local bidders on government tenders must post two types of guarantee bonds.
Baliviais not asignatory to the WTO Agreement on Government Procurement.
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INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Bolivia s existing legislation governing protection of intellectual property rights (IPR) isinsufficient, and
enforcement efforts have been sporadic and largely ineffective. Piracy rates of videos, sound recordings,
and software remain among the highest in Latin America. The International Intellectual Property
Alliance estimates that piracy levelsin Bolivia have reached 100 percent for motion pictures and 90
percent for recorded music. The 1992 Copyright Law recognizes copyright infringement as a public
offense, and in May 2001 the new Bolivian Crimina Procedures Code began to provide for the criminal
prosecution of IPR violations. However, the laws are largely not enforced and U.S. firms have had little
success in getting justice in this area from Bolivian courts.

The government is undertaking steps to modernize both its legislation and enforcement capabilities
regarding the protection of IPR. During 2000-2001, the Ministry of Justice completed a draft IPR reform
law that was submitted to Congress for ratification. However, the Congress has yet to approve it. USAID
is undertaking a project for judicial training on intellectual property rights.

In early 1999, the Bolivian government established an independent National Intellectual Property Rights
Service (SENAPI), uniting under one authority the previously disparate officesin charge of enforcing
patents, trademarks, and copyrights. This effort has brought new coherency to government effortsto
protect IPR effectively. During 2003, USAID, through its competitiveness program, began supporting the
non-political ingtitutionalization of SENAPI. However, deficienciesremain inintellectual property
enforcement, including the common practice of suspending prison sentences imposed on counterfeiters
and the inability of enforcement officials to take action ex officio.

Baliviahas fully joined the World Intellectual Property Organization, and the Bolivian Congress
approved accession to the Paris, Geneva, and Bern Conventions. Boliviaratified the Patent Cooperation
Treaty in 2003.

INVESTMENT BARRIERS

Since 1985, restrictions on foreign investment have been removed in al sectors. The government of
Bolivia established a program to sell government-owned entities, modernize banking laws, free currency
conversion, remove most trade restrictions, and lower tariffs. During the 1993-97 presidential term, the
government of Boliviaimplemented the so-called “ capitalization” (privatization) program. This program
differs from traditional privatization in that the money paid by the new strategic partners for a 50 percent
share of the business equity went directly into new investment rather than to the government.

In September 1990, the Government of Bolivia approved the Investment Law. Thislaw, together with
other legislation, opened the country’ s economy to foreign investment. The law established guarantees
such as equal treatment of foreign companies, the unhindered remission of profits, convertibility of
currency, and the right to international arbitration in all sectors. Bolivia has also signed bilateral
investment treaties with several countries, including the United States. The U.S.-Bolivia bilateral
investment treaty entered into force in June 2001.
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TRADE SUMMARY

The U.S. trade deficit with Brazil was $6.7 billion in 2003, an increase of $3.3 hillion from $3.4 billionin
2002. U.S. goods exportsin 2003 were $11.2 billion, down 9.4 percent from the previous year.
Corresponding U.S. imports from Brazil were $17.9 billion, up 13.3 percent. Brazil is currently the 15
largest export market for U.S. goods.

U.S. exports of private commercial services (i.e., excluding military and government) to Brazil were $5.0
billion in 2002 (latest data available) and U.S. imports were $1.7 billion. Sales of services by majority
U.S.-owned affiliates were $12.0 billion 2001, while sales of servicesin the United States by majority
Brazil-owned firms were $208 million.

The stock of U.S. foreign direct investment (FDI) in Brazil in 2002 was $31.7 billion in 2002, down from
$35.5 billionin 2001. U.S. FDI in Brazil is concentrated largely in the manufacturing, finance and
banking sectors.

IMPORT POLICIES

Brazil's arithmetic average applied tariff was an estimated 11.5 percent in 2003. Brazil currently
maintains no applied tariff ratesin excess of 35 percent, but does have safeguard measuresin place for
some imports, such astoys. For example, Brazil imposes tariffs between 4.5 percent and 16.5 percent on
wood products and 22 percent on motorcycles. In April 2002, the Brazilian government approved a new
tax law that dramatically increased the duty on imported advertising materials and discriminates between
domestic and foreign producers. A number of imports are prohibited, including various used goods such
as machinery, foreign blood products, automobiles, clothing, and other consumer goods. Brazil appliesa
60 percent flat import tax on most manufactured retail goods imported by individuals that go through a
simplified customs clearance procedure called RTS (simplified tax regime). One Brazilian state has
adopted an excise tax that favors soda ash of a producer located in the state over imported soda ash.

Brazil and its MERCOSUR partners, Argentina, Paraguay, and Uruguay, implemented the MERCOSUR
Common External Tariff (CET) on January 1, 1995. The CET currently covers 9,626 items, with tariffs
mostly ranging between zero and 21.5 percent. Within the CET, certain sectors are treated separately and
are organized on special lists. The list for informatics and telecommunications goods contains 427 items
with tariffsin 2002 ranging between zero and 26 percent; atariff phase-down schedule should bring the
top tariff down to 16 percent by 2006. The automotive list covers 55 items (vehicles and parts) with a
tariff rate of 35 percent; Brazil has negotiated automotive agreements with third countries, which provide
duty-free treatment within quotas. A MERCOSUR suspension of duties ranging from 2 percent to 15.5
percent on some 550 pharmaceutical products has been extended until December 31, 2004.  Although
the CET was meant to be a comprehensive, common tariff schedule, MERCOSUR countries have agreed
to allow exceptions. Brazil has 100 exceptions to the CET, with tariffs reaching as high as 55 percent on
coconuts and peaches. The CET remains a significant barrier to increased U.S. exports of agricultural
products, distilled spirits, and computer and telecommunications equipment. In addition, significant
barriersexist to U.S. textile exports. In particular, Brazil applies additional import taxes and charges that
can effectively double the actual cost of importing textile productsinto Brazil.
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Import Licensing/Customs Valuation

The Secretariat of Foreign Trade (SECEX) implemented a computerized trade documentation system
(SISCOMEX) in early 1997 to handle import licensing. All importers must register with SECEX to
access SISCOMEX. Registration requirements are onerous and include a minimum capital requirement.
In addition, fees are assessed for each import statement submitted through SISCOMEX. Asagenera
rule, importsinto Brazil fall within an "automatic import license" process. Originally, Brazil's non-
automatic import licensing system was used only in cases of specific imports that require specia
authorization from specific ministries/agencies: beverages (Ministry of Agriculture); pharmaceuticals
(Ministry of Health); arms and munitions (National Defense Ministry); etc. In 1998, the Brazilian
government stopped publishing alist of products subject to non-automatic licenses. The only method
available now for determining if a product requires an import license isto check the SISCOMEX system,
which isavailable only to registered importers. Under Brazil's non-automatic import licensing system,
U.S. suppliers have no means of finding out in advance which products require import licenses and
whether they are subject to minimum price and payment terms as a condition of receiving alicense.

Under Brazilian customs regulations, a"gray line" process exists for enhanced scrutiny of suspected
fraudulent imports. This process is opague and burdens some categories of U.S. exports. A related
concern has been the possible use of the gray line process to impose minimum reference prices. In
November 1999, the United States actively participated as an interested third party in EU WTO
consultations on the issue, and in July 2000, the United States held its own WTO consultations with
Brazil.

Product registrations from the Ministry of Health are required for imported processed food products and
food supplement products, and as of March 1, 2000, the term of validity for registration was shortened.
Registration fees for these imports, as well asfor medical and pharmaceutical products, have increased
significantly. The U.S. Government also has received complaints relating to Brazilian practices that lead
to non-transparent preferences for Brazilian products in procurement for government and nonprofit
hospitals and bias against the import of refurbished medical equipment when domestically produced
“similars’ exist. Implementation of such import measures continues to have a negative impact on U.S.
exports, especialy given the high tariffs on medical equipment. Although some progressin increasing
the transparency of the process was made at the end of 2001, problems for U.S. exporters still exist. U.S.
companies continue to complain of avariety of customs-related non-tariff barriers.

The U.S. Government has received complaints that the ICM S value-added tax collected by individual
states is sometimes set to favor local companies, constituting a non-tariff trade barrier.  Similarly, some
U.S. companies have raised concerns about the arbitrary application of various non-automatic import
licensing procedures, such as authorizations from the Federal Police and the Nuclear Regulatory Agency.

STANDARDS, TESTING, LABELING, AND CERTIFICATION
Sanitary and Phytosanitary M easures

Progress has been made in the area of sanitary and phytosanitary (SPS) measures. On March 15, 2001,
the Ministry of Agriculture lifted the ban on U.S. Soft Red Winter, Hard Red Spring, and Hard Red
Winter wheat shipped from non-west coast ports. The ban remains on Durum and White wheats and
wheat from the states of Washington, Oregon, Idaho, California, Nevada, and Arizona due to
phytosanitary concerns. The U.S. Government continues to work with the Brazilian government to
resolve the remaining import restrictions.
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Despite progress, SPS measures remain significant barriersin several cases. Brazil continues to prohibit
the entry of poultry and poultry products from the United States based on an alleged lack of reciprocity,
contrary to WTO rules, which dictate that sanitary and phytosanitary determinations be based upon
sufficient scientific evidence. Attempts to import seed potatoes into Brazil have been blocked by
unresolved permit issues based upon a delayed and non-transparent pest risk assessment (PRA) before
commercial market accessis granted. Brazilian legislation also bans the importation of beef produced
with growth hormones; however, beef imports from the United States have been alowed on awaiver
basis since 1991.

Biotechnology

The biotechnology debate has captured public attention in Brazil with frequent negative reportsin the
press. Development of regulations for the biotechnology sector has been impeded by a 1998 court case
that is still pending in afederal court in Brasilia. This case was filed by environmental non-governmental
organizations (NGOs) against the use of Monsanto's Roundup Ready soybean variety. The case addresses
not only the requirement to conduct environmental impact studies on biotechnology products, but also the
constitutional authority of the Government's CTNBio commission to approve biotechnology products.

In the absence of adefinitive court ruling on this case, President Lula made progress in 2003 towards a
new legal framework for production and marketing of biotechnology soybean crops. Law 10,814, which
was enacted on December 15, 2003, legalizes the planting and marketing of biotechnology soybean crops
for the 2003/2004 harvest. On October 31, 2003, President Lula sent to Congress the long-awaited draft
of aBiosecurity Law that would provide along-term regulatory regime for the biotechnology sector. The
current text of the bill envisions a complicated mechanism for approval of biotechnology products by a
national commission attached to the President’ s office that would consider political and economic, as well
as scientific, factors. It islikely that the bill will undergo substantial revision before passage, which is
expected in April 2004.

On April 24, 2003 the Brazilian government published Decree Number 4680, which formally
implemented the provisions of a 1990 law (law 8,078 of September 1990) that requires labeling of
biotechnology products. The decree requires labeling of biotechnology products, including meats from
animals fed with feed derived from biotechnology. The label must include a special logo created by the
Ministry of Justice in October 2003. The requirement does not apply to packaged food products
containing less than one percent of agricultural biotechnology products.

GOVERNMENT PROCUREMENT

Brazil is not asignatory to the WTO Agreement on Government Procurement. The transparency of
Brazil’ s procurement process could be improved. Remaining limitations on foreign capital participation in
procurement bids can reportedly impair access for potential service providersin the energy and
construction sectors. Brazilian federal, state, and municipal governments, as well as related agencies and
companies, in genera follow a"buy national” policy. Although Law 8666 of 1993, which covers most
government procurement other than informatics and telecommunications, regquires nondiscriminatory
treatment for all bidders regardless of the nationality or origin of product or service, the law's
implementing regulations allow consideration of non-price factors giving preferences to certain goods
produced in Brazil and stipulating local content requirements for eligibility for fiscal benefits. Decree
1070 of March 1994, which regulates the procurement of information technology goods and services,
requires federal agencies and parastatal entitiesto give preference to locally produced computer products
based on a complicated and nontransparent price/technology matrix. However, Brazil permits foreign
companies to compete in any procurements funded by multilateral development bank loans and opens
selected procurements to international tenders.
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EXPORT SUBSIDIES

The Government of Brazil offers avariety of tax, tariff, and financing incentives to encourage production
for export and the use of Brazilian inputs in exported products. An export credit program known as
PROEX was established in 1991. PROEX isintended to equalize domestic and international interest rates
for export financing and to directly finance production of tradable goods. Exporters enjoy exemption
from withholding tax for remittances overseas for |oan payments and marketing, as well asfrom the
financial operations tax for deposit receipts on export products. Several PROEX programs have been
found to be countervailable under U.S. law in the context of specific countervailing duty cases. In 1999, a
WTO panel found PROEX interest equalization payments used to finance the sale of regional aircraft
manufactured in Brazil to be a prohibited export subsidy. The WTO Appellate Body upheld this finding.
The Government of Brazil statesthat it has modified PROEX so asto bring it into conformity with WTO
subsidy rules. Canada challenged this position in the WTO, but subsequently reached a negotiated
settlement with Brazil. Changesto PROEX were announced most recently in 1999, expanding the
program. In 2003, roughly $808 million was budgeted for PROEX, with $400 million slated for
equalization and $408 million for direct financing. Actual spending on PROEX during 2003 is expected
to have been about one-half of the amount budgeted.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Brazil is on the Special 301 “Priority Watch List” due to continuing serious concerns about copyright and
trademark infringement, inadequate enforcement of intellectual property rights, and the need to greatly
improve the processing of patent applicationsin a manner that is consistent with its international
obligations.

Patents and Trademarks

Brazil'sindustria property law, covering patents and trademarks, took effect in May 1997. The law
improved most aspects of Brazil's industrial property regime, providing patent protection for
pharmaceutical products and processes, agrochemical products, and other inventions. However, concerns
continue about a provision that prohibitsimportation as a means of satisfying the requirement that the
patent be "worked" in that country. Thisissue was the subject of a dispute settlement proceeding at the
WTO, which was terminated without prejudice in June 2001. The dispute was terminated based on
Brazil's commitment to hold talks with the U.S. should it deem it necessary in the future to grant a
compulsory license for failure to work a patent.

On December 14, 1999, the Brazilian Government issued a Provisional Measure that became Law 10,196
in 2001, which includes some problematic provisions, including a requirement that Health Ministry
approval be obtained prior to the issuance of a pharmaceutical patent. Thiswould appear to conflict with
Article 27 of the WTO' s Trade-Related Aspects of Intellectual Property Rights Agreement (TRIPS), and
U.S. officials have raised this concern with their Brazilian counterparts. "Pipeling" protection is provided
for inventions not previously patentable in Brazil because of limitations on patentable subject matter, if
these inventions were patented in another country and not marketed in Brazil. While Brazil's patent
office, the National Institute for Industrial Property (INPI), is addressing its backlog of both pipeline and
regular patent applications, the resources and support necessary to effectively and consistently manage the
processing of patent applications still appear to be insufficient. As of December 2003, industry sources
reported that INPI had granted fifteen pipeline patents and fifty-seven regularly filed pharmaceutical
patents. At the same time, unauthorized copies of pharmaceutical products have received sanitary
registrations relying on undisclosed tests and other confidential data, in apparent violation of TRIPS
Article 39.3.
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On December 17, 2002, the Brazilian Congress passed Law 10,603 on data confidentiality. The law
covers pharmaceuticals for veterinary use, fertilizers, agrotoxins, and their components and related
products; the law does not cover pharmaceuticals for human use.

The 1997 industrial property law also added provisions for the protection of "well-known" trademarks,
but contains along list of categories of marks that cannot be registered. U.S. industry has expressed
concern with the continued high level of counterfeiting in Brazil. A bill (PL-1787) on the protection of
layout designs of integrated circuits (required by TRIPS) wasintroduced in April 1996 and is till
progressing through committees within the Brazilian Congress.

Copyrights

A copyright bill that included amendments to bring Brazil into compliance with the Berne Convention
and TRIPS was sighed by then-President Cardoso in February 1998. A software law was signed by then-
President Cardoso that same month, protecting computer programs as "literary works," increasing the
term of protection to 50 years, and making software infringement afiscal and an intellectual property
crime. Copyright enforcement in Brazil continues to be uneven, and losses from piracy remain significant.
Asaresult of this concern, on January 10, 2001, the U.S. Government accepted a petition, submitted by
the International Intellectual Property Alliance, to review the GSP status of Brazil. This petition was
reviewed as part of the 2003 Annual Generalized System of Preferences Product and Country Eligibility
Review. A Country Practices Review of Brazil was held in October 2003.

Problems have been particularly acute with respect to sound recordings and videocassettes, and virtually
all audiocassettes sold are pirated copies. Brazil accounts for over half of the market for sound recordings
in Latin Americaand is one of the world's largest markets for videos. Vigorous industry and Brazilian
government anti-piracy campaigns have begun to show a positive impact and general awareness among
the populace has increased significantly.

In June 2003, the Brazilian Congress launched a Parliamentary Investigative Commission (CPI) on
Piracy, which has gained wide support from industry for its action-oriented nature towards combating
piracy, aswell asits willingness to address related issues including organized crime and official
corruption. Several Deputies on the CPI have pressed law enforcement officials to arrest copyright
infringers and seize counterfeited and pirated goods ranging from cigarettesto CDs.  The CPI’s 6-month
mandate has recently been extended and, as an outgrowth to the CPI, a Congressional caucus on piracy
and tax evasion was formed in September 2003. Effortsin 2003 resulted in prosecutions, but the number
of convictionsfor intellectua property rights violations remains insufficient to act as a deterrent. While
anti-piracy actionsin 2003 resulted in several large seizures of pirated CDs, the sound recording industry
estimates that the piracy level for records and music in 2003 was 52 percent. Even with piracy raids and
more prosecutions, the number of cases prosecuted and sentenced in Brazilian courts remains low,
frustrating efforts at deterrence. In July 2003, President Lula signed a law that doubled the minimum
penalty for copyright violations. The law also codifies procedures to seize and destroy contraband and
gives judges authority to dispose of seized goods to ensure they will not be used for commercial purposes.
Brazil hasincreased inspections at border crossings, but significant amounts of pirated material continue
to enter Brazil from Paraguay.

The Federal Government of Brazil to date has not given police adequate tools or training to effectively
enforce the law. Further, fines provided for in the penal code are too insignificant to create atrue
deterrent; and the court and judicial processis often unresponsive and slow. The generally inefficient
nature of Brazil's courts and judicial system has complicated the enforcement of intellectual property
rights. The Brazilian government isworking to streamline the judicial process. In early 2001, the
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government created an interagency |PR committee, coordinated by the Ministry of Justice, to improve
anti-piracy enforcement. After two years of very limited activity due to lack of resources and the 2002
national elections, the committee made progressin 2003 with anational public awareness campaign and
the start of IPR training at the National Federal Police Training Academy. Brazil isnot aparty to the
WIPO Treaties on Copyright, and Performances and Phonograms.

SERVICESBARRIERS
Telecommunications

Privatization within the telecommunications sector, which is based on the General Telecommunications
Law of 1997, has presented regulatory challenges. In the fixed-line sector, interconnection charges and
other incumbency advantages have provided strong barriers for entry, and the companies created during a
transitional duopoly stage have not fared well.

Brazil has not yet properly ratified its WTO basic telecommuni cations commitments. In 2001, Brazil
withdrew its schedule of commitmentsin view of concerns raised by certain WTO membersthat it
maintained the right of the Executive Branch to summarily limit foreign investment in
telecommunications services providers. This presidential right is contained in Brazil's 1997 General Law
on Telecommunications and isinscribed in Brazil's constitution. Brazil has not sought the constitutional
change required to allow arevision of its schedule. Nonetheless, the current regulatory environment
generally reflects commitments offered by Brazil under the WTO Basic Telecommunications Agreement.

Maritime

The Government of Brazil considers the bilateral Maritime Agreement signed with the United Statesin
October 1999 to have expired. Bilateral consultations should result in a new agreement in 2004, and in
the interim the regul atory agencies of Brazil and the United States have agreed to maintain the provisions
of the 1999 agreement on areciprocal basis. Key provisions of this agreement commit the partiesto
afford fair and nondiscriminatory access for national-flag carriers and third-flag carriers to competition on
commercia cargo and provides equal and nondiscriminatory access to government cargos. A 25 percent
merchant marine tax on freight puts U.S. agricultural products at a competitive disadvantage to
MERCOSUR products.

Audio Visual Services

Foreign ownership of cable companiesis limited to 49 percent. The foreign owner must have a
headquartersin Brazil and have had a presence in the country for the prior 10 years. Foreign cable and
satellite television operators are subject to an 11 percent remittance tax; however the tax can be avoided if
the programmer invests 3 percent of its remittances in co-production of Brazilian audio-visual services.
National cable and satellite operators are subject to afixed title levy on foreign content and foreign
advertising released on their channels.

Provisional Measure 2,228-1/01 and later Law 10,454 aim to promote the national film industry through
creation of the National Film Agency (ANCINE) and through various regulatory measures. Under Law
10,454, published on May 14, 2002, afixed title levy isimposed on the release of foreign filmsin
theaters, foreign home entertainment products, and foreign programming for broadcast television.
Remittances to foreign producers of audiovisual works are subject to a 25 percent tax. Brazilian
distributors of foreign films are subject to alevy equal to an 11 percent tax of their withholding taxes.
Thistax, called the CONDECINE (Contribution to the Development of a National Film Industry), is
waived for the Brazilian distributor if the producer of the foreign audiovisual work agreesto invest an
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amount equal to 70 percent of the tax on their remittances in co-productions with Brazilian film
companies. The CONDECINE tax isaso levied on any foreign cinematographic or videophonographic
advertisement. The fee may vary according to the advertising content and the transmission segment.
Brazil also requires that 100 percent of all films and television shows be printed locally. Importation of
color prints for the theatrical and television marketsis prohibited. In 2003, the theatrical screen quota
was increased so that the mandatory screen time for Brazilian full-length films was increased from 35
daysto 63 days per theater for calendar year 2004. Quotas on domestic titles for home video distributors,
while not currently enforced, present another potential hindrance to commerce.

Foreign firms had been prohibited from owning capital in the "open broadcast" (non-cable) television
sector. However, in October 2002, then-President Cardoso issued Provisional Measure 70, which was
subsequently approved by the Congress, which permits up to 30 percent foreign ownership in Brazilian
media. Thislaw covers print aswell as the open television sector. Open television companies also have a
regulation requiring that 80 percent of their programming content be domestic in origin. All broadcast
media material that enters the country must pass through the Ministry of Justice, which retainsrightsto
censure and edit content.

Express Delivery Services

A bill (PL 1491/99) that would reorganize the National Postal System remains under discussion in the
Brazilian Congress. The current proposal creates a regulatory agency for postal services aswell asanew
Postal Company of Brazil, owned and operated by the federal government. Although the bill would end
the government monopoly over postal services after aten-year period, it would aso create a monopoly on
the delivery of certain types of correspondence and parcels that are not now subject to regulation, such as
express delivery packages, thereby significantly inhibiting market access for U.S. firms.

Insurance

Brazil is potentially South America’s largest insurance market, and earnings from premiums have grown
rapidly in recent years. In 1996, Brazil eliminated the distinction between foreign and domestic capital,
and many mgjor U.S. firms have since entered the market, mainly viajoint ventures with established
companies. The Brazil Reinsurance Institute (IRB) is a state monopoly. While a 1996 constitutional
reform ostensibly abolished the monopoly, private reinsurers have been precluded from operating in
Brazil pending the IRB's privatization, which has been delayed indefinitely by a court decision. A 2003
Consgtitutional amendment allows for the regulation of the reinsurance sector, including market entry. If
Brazilian shipping companies wish to obtain foreign hull insurance, they must submit information to IRB
demonstrating that the foreign insurance policy is less expensive than that offered by Brazilian insurers.
Brazilian importers must obtain cargo insurance from insurance firms resident in Brazil, although the
firms may be foreign-owned.

Banking and Other Financial Services

Brazil has not ratified the WTO Financial Services Agreement, formally known as the Fifth Protocol to
the GATS, which is necessary to bring Brazil's commitments under the Agreement into force. The
Financial Services Agreement is still pending approval in the Brazilian Congress; no action has been
taken on the proposed |egislation since 2000.

In negotiating the 1997 WTO Financial Services Agreement, Brazil made commitmentsin aimost all
service sub-sectors for non-insurance financial services, including banking and securities services.
Brazil's congtitution precludes the expansion of foreign-owned banks until new financial sector legislation
isissued. For practical reasons, new legisation has not been issued, but the President of Brazil hasthe
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authority to authorize new foreign participants on a case-by-case basis. In practice, Brazil has approved
most plans by foreign service suppliers to enter the market or expand existing operations. As of
December 2002, foreign-owned or controlled assets accounted for one third of Brazil’ stotal financial
sector equity, and over 18 U.S. financia service suppliers had established significant operations in Brazil.

INVESTMENT BARRIERS

In addition to restrictions discussed above, various prohibitions limit foreign investment in internal
transportation, public utilities, media, and other "strategic industries." Foreign ownership of land adjacent
to national borders remains prohibited under Brazilian law, unless approved by the National Security
Council. Despite investment restrictions, U.S. and other foreign firms have magjor investments in Brazil
with the U.S. accounting for more than one third of total foreign investment. Thereis no Bilateral
Investment Treaty between the United States and Brazil.
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TRADE SUMMARY

The United States' trade deficit with Bulgariawas $286 million in 2003, an increase of $47 million from
$238 million in 2002. U.S. goods exports in 2003 were $156 million, up 54 percent from the previous
year. Corresponding U.S. imports from Bulgaria were $441 million, up 30 percent. Bulgariais currently
the 102™ largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in Bulgariain 2002 was $142 million, up from $107
million in 2001.

IMPORT POLICIES
Tariffs

Bulgaria' s trade policies are shaped primarily by its World Trade Organization (WTQO) membership and
by its status as a candidate for EU membership. Bulgaria has a preferentia trade agreement with the EU
(European Agreement) and free trade agreements with the European Free Trade Area (EFTA) countries,
and with its Central European neighbors (CEFTA), Turkey, the Former Y ugoslav Republic of Macedonia,
Estonia, Israel, Lithuaniaand Latvia. Bulgaria has signed free trade agreements with Albania, Serbia and
Montenegro, and Bosnia and Herzegovina. The free trade agreement with Albania entered into force on
September 1, 2003. A free trade agreement with Moldovais under negotiation.

In 2003, the average Most Favored Nation (MFN) bound rate was 28.2 percent, with a maximum rate of
200 percent. Under the common commercial policy, upon accession Bulgariawill be required to align its
tariffs with those of the EU.

For 2004, Bulgaria s average applied import tariff is 11.6 percent (up from 11.3 percent in 2003); the
average level for industrial goodsis 8.7 percent (up from 8.6 percent in 2003); the average ad valorem
level for agricultural goodsis 23.9 percent (up from 22.0 percent in 2003). The maximum ad valorem
level for agricultural goods, which is applied on 0.4 percent of tariff lines, is 75 percent. Effectivein
2002, Bulgaria eliminated all tariffs for industrial imports from the EU under its association agreement
with the European Union, EFTA, Turkey, and Estonia. Industrial exportsto Bulgaria from the rest of the
world face tariffs ranging from zero to 26.8 percent. The applied MFN duty for pharmaceutical products
is zero percent, with the exception of adhesive plasters and some gel products.

Bulgaria's agricultural trade regimeis characterized by high MFN tariffs, particularly for red meat and
poultry, and preferential agreements with the EU and CEFTA. Both aspects are barriersfor U.S.
exporters. Ad valorem duties and minimum customs charges of more than 100 percent provide importers
with incentives for smuggling and fraud. Cargoes are often falsely |abeled and declared; and improperly
identified in an effort to avoid customs charges. The Bulgarian customs service al so uses minimum
import pricesto calculate customs duties, particularly on poultry shipments. These prices are applied
arbitrarily and appear inconsistent with Bulgaria s WTO commitments. Bulgaria providesthe EU with
preferential tariff rates and zero-for-zero for numerous agricultural products. These preferences are
hurting U.S. agricultural exporters who must face higher MEN rates. In particular, the high import tariffs
favor Bulgaria sinefficient domestic chicken and pig meat industries. Import tariffs on U.S. chicken are
68 percent, with frozen cut parts at 74 percent.

In 2003, the Bulgarian government introduced separate rates for "conventional customs duties” and
"autonomous customs duties" as required by the European Agreement and the List of Obligations and
Waivers to the General Agreement on Tariffs and Trade of 1994. Bulgaria's Customs Tariff has been
changed in order to bring the structure of applied customs duties into compliance with the categories
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identified by the WTO and the EU Combined Nomenclature and Integrated Customs Tariff. The
Bulgarian Council of Ministers also approved aregulation to allow for the use of autonomous measures
which enable the government to grant tariff suspensions to overcome temporary shortages of raw
materials, intermediate products, and final products needed by domestic industry if they cannot be secured
internally or from countries with which Bulgaria has free-trade agreements. Autonomous measures
granting tariff suspensions are applied twice per year (January 1 and June 1) and can be introduced at the
regquest of local persons or organizations.

Non-tariff barriers

U.S. exports to Bulgaria are hampered by the Pan-European cumulation system, and particularly by the
removal of the availability of customs duty drawback on products originating in the United States. Under
this recently introduced system, customs duties on U.S.-origin inputs used in the production of goods
subsequently exported under preferential trade agreements between the EU, Bulgaria, and other countries,
are no longer refunded. In addition, inputs from any participant in the system may be accumulated with
Bulgarian inputs and the final good may qualify for preferential treatment under Bulgaria' s Europe
Agreement, even though other participantsin the “cumulation system” are not party to the Europe
Aqgreement.

In general, customs regulations and policies are reported to be cumbersome, arbitrary, and inconsistent.
Problems cited by U.S. companies include excessive documentation requirements, slow processing of
shipments, and corruption. The Customs Agency requires invoices even for equipment transfers from
corporate officesin other countriesto Bulgaria. Bulgaria uses the single customs administrative
document used by EU members.

STANDARDS, TESTING, LABELING, AND CERTIFICATION

Bulgariais making an effort to harmonize its national standards with international and EU standards.
Bulgariais a participant in the International Organization for Standardization (1SO) and the International
Electro-technical Commission (IEC). It wasworking to adopt 80 percent of the applicable EU standards
by 2003; as of November 2003 it had adopted 7,500, or about 70 percent. Under the 1999 National
Domestic Standards Act, all domestic standards are no longer mandatory. The major product safety
requirements are regulated in separate ministerial ordinances in compliance with the respective EU
directives.

All imports of goods of plant or animal origin are subject to European Union phytosanitary and veterinary
control standards, and relevant certificates should accompany such goods. However, Bulgarian
authorities have modified their national regulations to accept U.S. Department of Agriculture certificates.

The registration processes for pharmaceutical products and for drug pricing and reimbursement -
including the process by which the National Health Insurance Fund classifies drugs - are cumbersome and
not transparent. New advanced drugs, which are more effective with fewer side effects, are often
arbitrarily classified, thereby limiting the companies’ ability to recover their research and devel opment
costs.

Legidation adopted in April 2002 introduced new drug registration procedures. New regulations stipulate
two separate consecutive procedures. Obtaining alicenseis aprerequisite for the price registration
procedure. On their face, these requirements are equally applied to local and foreign producers or traders.
A Commission on Transparency on the Law on Drugs and Pharmacies for Human Medicine was
established in 2001.
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U.S. and other foreign pharmaceutical companies consider that Bulgarian pricing and reimbursement
decisions are not based on objective and verifiable criteria. 1n addition, companies have expressed
concerns that there are no appeal procedures for Government pricing and reimbursement decisions and no
timeframes for reimbursement are provided in the Bulgarian law. Bulgaria s price approval system
hampers the ability of foreign companies to compete effectively as the price regulations utilize the
methodology of the lowest registered price in the member-states of the Council of Europe and do not
allow companies to recover costs of importation. In addition, price regulations provide for an automatic
refusal to reimburse if the government does not act on a request within 14 days.

GOVERNMENT PROCUREMENT

Bulgariais an observer but not asignatory to the WTO Agreement on Government Procurement (GPA).
In its accession to the WTO, Bulgaria committed to accede to the GPA and to submit an offer by June
1997 and compl ete negotiations by December 1997. But, it did not initiate the process for GPA accession
until September 2000 and has not yet submitted an offer.

In June 1999, Parliament adopted a new law on procurement which sets out terms and conditions for
public orders and aims to increase transparency and efficiency in public procurement. However, bidders
still complain that tendering processes are frequently unclear or subject to irregularities, fueling
speculation regarding corruption in government tenders. U.S. investors have also found that neither state
enterprises nor private firms are accustomed to using competitive bidding. However, tenders organized
under projects financed by international donors have tended to be open and transparent.

In April 2002, Parliament approved amendments to the 1999 Public Procurement Act, which shortened
the complaints review procedure, i.e., the plaintiff now can go directly to the court and the judge is
obliged to decide the complaint in one month. The law excluded mobile network operators and private
radio stations from the scope of public procurement. There are remaining problems with the effective
implementation of procedures and, while the Public Procurement Register has contributed to
transparency, foreign companies have complained about the nature of public procurement transactions.
The complaints review procedure is burdensome and time-consuming and should be improved.

Government procurement practices in the energy sector appear to disadvantage foreign insurance
companies. All Bulgarian energy entities are now insured by Energiya -- ajoint venture between the
state-owned National Electricity Transmission Company (50 percent), Allianz Bulgaria (25 percent) and
other private shareholders (25 percent) established in 1992-1993. According to U.S. industry, procedures
for awarding insurance contracts for companies within the energy sector are not transparent.

EXPORT SUBSIDIES

At the time of accession to the WTO, Bulgaria negotiated the possibility of granting export subsidiesfor a
limited number of agricultural products. To date, Bulgaria has not granted any export subsidies.

The Ministry of Economy oversees an export promotion fund of about BGN 10 million (about $6 million)
to finance the activities of the Export Insurance Agency, National Tourism Advertisement and
Information Agency and Export Promotion Agency.

INTELLECTUAL PROPERTY RIGHTS(IPR) PROTECTION
Bulgarian IPR legidlation is fairly comprehensive, with modern patent and copyright laws and criminal

penalties for copyright infringement. 1n 2000, amendments to the copyright law extended copyright
protection to 70 years and introduced a new neighboring right for film producers, provisional measures to
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preserve evidence of PR infringement, and special border measures. Further amendments in 2002
addressed new devel opments in communications and information, digital technologies, and the Internet.

Responding to long-standing industry concerns, the Bulgarian government included in the drug law which
took effect in January 2003 a provision to provide protection for confidential test data submitted for
marketing approval by pharmaceutical products companies. The law, however, links data exclusivity to a
valid patent. Bulgariajoined the European Patent Convention on July 1, 2002 and obtained observer
statusin the Administrative Council of the European Patent Organization.

The Bulgarian government’ s inability to protect trademarksis a significant barrier to investment and
legitimate domestic economic development. U.S. businesses have noted significant difficultiesin
obtaining enforcement against trademark infringement. Even if courts understand the law and issue
orders, the entities charged with enforcement often cannot be relied upon to carry out the court judgment.

In Bulgaria, trademark and service mark rights and protection for geographical indications arise only with
registration at the Bulgarian Patent Office or an international registration mentioning Bulgaria; and do not
arise simply with “use in commerce” of the mark or indication. Under Bulgarian law, legal entities
cannot be held criminally liable. Therefore, the criminal penalties for copyright infringement and willful
trademark infringement are limited.

Implementation of “special border measures’ for copyright enforcement has created problems for
legitimate exporters and importers and further changes are necessary to clarify the law and to better train
customs officials. Thereisno provision for abond from the complainant to protect the legitimate
importer or exporter of goods that are stopped in transit under “specia border measures.”

Music piracy and copyright violationsin Bulgaria's domestic market -- mainly the sale of imported
pirated CDs from Ukraine, Serbia, and Montenegro -- are very high and enforcement is inadequate.
Bulgariais till widely used for transshipment of pirate CDs from Ukraine and Russiato the Balkans,
Greece, and Turkey.

Optical media piracy has been increasing rapidly, and the local music businessin particular is fegling the
brunt of this phenomenon. The possibility that Bulgarian optical media production plants are contributing
to or generating this piracy is not adequately accepted or addressed by Bulgarian authorities. 1n an effort
to monitor the trade in optical grade polycarbonate, equipment, and stampers, the Bulgarian government
introduced new tariff lines for these productsin its 2004 schedule. However, the government abolished in
2002 aregistration regime for optical grade polycarbonates. The Bulgarian parliament is considering a
law on the production of optical disc media, but it is unclear whether the law will include key elements
needed to strengthen enforcement.

Software piracy continues to be a serious problem, although an industry legalization campaign, which
began in 1999, has made noticeable gains against unauthorized software. Nevertheless, the lack of
prosecutions and court judgments has kept the piracy rate at an unacceptably high level. Over the last
three years, out of over 122 criminal prosecutionsfiled, only four have reached settlement and only one
has produced a court judgment.

Counterfeit spirits sales are widespread in Bulgaria and the loss of U.S. salesis caused both by
differentia tariffs and by trademark violations.
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SERVICES BARRIERS

Asin other EU candidate countries, Bulgaria' s 1998 Radio and Television Law requires a“predominant
portion” of certain programming to be drawn from European-produced works and sets quotas for
Bulgarian works within that portion. This requirement, however, will only be applied to the extent
“practicable.” Foreign broadcasters transmitting into Bulgaria must have alocal representative, and
broadcasters are prohibited from entering into barter agreements with television program suppliers.

INVESTMENT BARRIERS

The U.S.-Bulgaria Bilatera Investment Treaty (BIT) took effect in 1994 and provides guarantees for U.S.
investors of the better of national and MFN treatment, the right to make financial transfers freely and
without delay, international law standards for expropriation and compensation, and access to international
arbitration.

Foreign persons cannot own land in Bulgaria because of a constitutional prohibition, but foreign-owned
companies registered in Bulgaria are considered to be Bulgarian persons. Foreign persons may acquire
ownership of buildings and limited property rights, and may lease land. Local companies where foreign
partners have controlling interests must obtain prior approval (licenses) to engage in certain activities:
production and export of arms/ammunition; banking and insurance; exploration, development, and
exploitation of natural resources; and acquisition of property in certain geographic areas. There are
neither specific export-performance requirements nor specific restrictions on hiring of expatriate
personnel, but residence permits are often difficult to obtain.

New insolvency rulesin Bulgaria' s Commercial Code and its Law on Public Offering of Securities have
greatly improved the legid ative protection for minority shareholders. However, enforcement of the law's
provisionsisinadequate and corporate governance remains weak.

In September 2003, Parliament approved a new Telecommunications Law, which increases institutional
and regulatory liberalization of the Bulgarian telecommunications sector but focuses more on institutional
issues and the protection of state interests than on greater market liberalization. The new
Telecommunication Act extended until December 2005 the Bulgarian Telecommunications Company’s
(BTC) control over the sole telecommunications network. After along delay, the Bulgarian government’s
privatization agency signed on February 20, 2004, the privatization sale of 65 percent of BTC to Viva
Ventures, awholly-owned subsidiary of U.S. company Advent. However, the delay in privatizing BTC
has slowed down telecommunications market liberalization. U.S. companies continue to note problems
with issues of funding, licensing, interconnectivity and leased lines, dispute resolution, rights of use, and
universal service.

A June 1999 law regulating gambling imposes additional requirements on foreigners organizing games of
chance. Foreigners can receive alicense to establish acasino in ahotel only if they satisfy one of the
following conditions: 1) purchase or construction of a hotel rated four-star or higher; or 2) investment of
at least $10 million and employment of at least 500 workers in economic activities unrelated to gambling.

According to U.S. businesses, other steps needed to improve the environment for foreign investment
include: improved creditor rights through improvements to bankruptcy law and procedures; reform of the
judicial system; improved accounting standards and risk assessment; reform of the energy sector; and
trangparency and accountability in public policy to reduce the perception of corruption.

ELECTRONIC COMMERCE

FOREIGN TRADE BARRIERS 31



BULGARIA

The Law on the Electronic Document and Electronic Signature went into effect in November 2001. On
January 31, 2002, three implementation ordinances for this law were approved, aimed at improved access
to information services and promotion of electronic commerce: Ordinance on Requirements for
Algorithms for Advanced Electronic Signature; Ordinance for Activity of Certification-Service-Providers,
Termination Procedure, and Requirements for Provision of Certification Services; and Ordinance for the
Order of Registration of Certification-Service-Providers.

OTHER BARRIERS
Selective enfor cement

Foreign investors complain that tax evasion by private domestic firms combined with the failure of the
authorities to enforce collection from large, often financially-precarious, state-owned enterprises places
the foreign investor at a disadvantage.

The multiplicity of Bulgarian licensing and regulatory regimes, their arbitrary interpretation and
enforcement by the bureaucracy, and the incentives this creates for corruption, have long been seen asan
impediment to investment, private business development, and market entry. The Restriction of
Administrative Regulation and Control of Economic Activity Act adopted in 2003 is expected to
considerably lighten the potential of regulatory abuse at all levels of government, and when implemented,
should improve the overall business environment.
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TRADE SUMMARY

The U.S. trade deficit with Cameroon was $123 million in 2003, an increase of $107 million from 2002.
U.S. goods exports in 2003 were $91 million, down 41.8 percent from the previous year. Corresponding
U.S. imports from Cameroon were $214 million, up 24.3 percent. Cameroon is currently the 119" largest
export market for U.S. goods.

Cameroon has made significant headway in making itself a more acceptable place to do business.
Progressin implementing economic reforms is slow but steady. Corruption continues to be an obstacle to
doing businessin Cameroon.

Cameroon is amember of the Central African Economic and Monetary Community (in French, CEMAC),
which aso includes Gabon, Central African Republic, Republic of the Congo, Chad, and Equatorial
Guinea. CEMAC countries have acommon currency managed by a common central bank. CEMAC is
working to establish a unified market allowing for open trade and capital flows between the member
states. However, trade level s between Cameroon and its neighbors are small compared to the trade flows
between Cameroon and its principal trading partnersin Europe.

Cameroon’s economy has registered eight consecutive years of real economic growth averaging 4 percent
to 5 percent annually. 1t has undertaken economic reform measuresin collaboration with the International
Monetary Fund (IMF) and the World Bank. The Cameroon government has liberalized some aspects of
the trade and investment climate, notably allowing greater foreign investment in previously closed
sectors. New investment legislation passed in March 2002 will further open opportunities for investors
onceit isfully implemented, possibly in 2005. There are effortsto reform port and customs
administrations, but many procedures remain opague.

IMPORT POLICIES

Since 1994, Cameroon has been operating under the Central African Customs Union’sregional program.
This program has been expanded to include a customs code and an amendment to the investment code.
The customs code eliminates most quantitative restrictions on foreign trade and simplifies customs
procedures.

On January 1, 1998, the Generalized Preferential Tariff (GPT) was to have been completely eliminated
for goods shipped between CEMAC countries. Only avalue added tax (replacing the turnover tax in
Cameroon) at the rate of 18.7 percent should be applied to intra-regional goods. However, there has been
some delay in fully achieving this goal, and currently both customs duties and the value added tax are
being assessed on imports within CEMAC countries.

In order to improve customs revenue collection, the Cameroon government contracted with the Swiss
company SGSto assess and collect customs duties. The unweighted average of the Common External
Tariff (CET) of the CEMAC is 18.4 percent. The CET is assessed through four tariff rates. 5 percent for
essential goods, 10 percent for raw materials and capital goods, 20 percent for intermediate goods, and 30
percent for consumer goods. In addition, there are other taxes assessed on imports, which can vary
according to the nature of the item, the quantity of the particular item in the shipment, and even the mode
of transport. Asaresult, average customs charges are much higher.

Import Licensing

Cameroon’ simport licensing procedures have been simplified. A prospective importer is now only
required to have an “agreement,” which serves as atwo-year, renewable import license covering any item
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an importer may choose to import. Specia import permits are granted to individuals who import items
for personal use. These“licenses’ exist only for statistical purposes and help to identify the importers of
certain types of goods. Contractors importing equipment and supplies related to public contracts can seek
aduty exemption from the Ministry of Finance and Budget. CEMAC has not created aregional licensing
system.

Documentation Requirements

Cameroon requires acommercial invoice and abill of lading for al imported goods. Shipping marks and
numbers must match exactly those on the invoices and the goods. Three copies of theinvoices are
necessary for surface shipments, while four copies are necessary for air shipments. The importer must
also present an “agreement” and/or exemption, if appropriate. Documentation of bank transactionsis
required if the value of the imported goods exceeds CFA francs 2,000,000 (approximately $3,600). This
isalso true for pre-shipment inspection certificates, which require a*“ clean report of findings’ from SGS.
For certain imports, such as secondhand clothing, certificates of non-infestation are also required.
Customs officials have also introduced a new service fee for importing secondhand automobiles.

A one-stop shop for customs procedures became operational in December 2000. All documents must be
submitted within 48 hours of a shipment’sarrival. Thisinnovation has reduced import formalities from
26 daysto 15 days and export formalities from 14 daysto 7 days.

Customs Valuation

Cameroon began implementing the WTO Agreement on Customs Vauation in July 2001. Cameroon
assesses duties on its own estimated cost of production, rather than the actual purchase price, for three
frequently subsidized goods: beet sugar, flour, and metal rebar. Customs taxes in Cameroon are levied
on the C.I.F. (cost, insurance, freight) value of the imported goods. Although the Cameroon government
has tried to speed customs clearance, customs fraud is still amajor problem and protracted negotiations
with customs officers over the value of imported goods are common.

STANDARDS, TESTING, LABELING, AND CERTIFICATION

Standardization is a an early stage in Cameroon and isonly partially regulated. The Department of Price
Control, Weights, and Measures is officially responsible for standards administration in Cameroon.
Labels should be written both in French and English, and must include the country of origin aswell asthe
name and address of the manufacturer. In addition, the product name, weight, and all ingredients must be
listed. Commentssuch as“madein,” “to be consumed before a certain date,” etc., should appear in either
French or English. For canned goods, it is required that the manufacture and the expiration dates be
engraved or stamped on top of the package in indelibleink. Cigarettes destined for Cameroon must be
pre-labeled with health hazard warnings as required by the Cameroonian Health and Commerce
Ministries. SGS may inspect the quality of any goods shipped into the country. In the absence of any
specified domestic norm or standard, international norms and standards apply. In practice, imports are
admitted into the country with little reference to standards or norms.

GOVERNMENT PROCUREMENT

Cameroon is an observer and not yet a member of the WTO Agreement on Government Procurement.
The Government Procurement Regulatory Board (in French, Agence de Regulation des Marches Publics,
or ARMP) administers public sector procurement. Although less than in previous years, local companies
till receive some preferential price margins and other preferences on government procurement and
development projects. As part of its economic reform program, the Cameroon government has
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established more open tender announcements, established independent monitors for large government
contract awards, and instituted more regular audits of tender awards. Cameroon’ s tight budgetary
constraints require that most direct purchases by the Cameroon government have pre-identified sources of
financing.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

A new agreement among francophone African countries, signed in 1999 in Bangui, aims at bringing their
intellectual property laws into compliance with TRIPS. Cameroon has ratified the Bangui Agreement and
an interagency committee has updated Cameroon’s IPR laws. In November 2001, alaw drafted by the
committee with the assistance of World Intellectual Property Organization (WIPO) and passed by the
National Assembly, sought to bring older Cameroonian laws into accord with the Bangui Agreement and
TRIPS.

Cameroon is aso party to the Paris Convention on Industrial Property and the Universal Copyright
Convention. The licensed copyright company (the Societe Civile Nationale des Droits d’ Auteurs) that
formerly registered copyrights for music, books, periodicals, paintings, and theatrical productions was
liquidated. Inits place, new structures covering each specific domain are being created, including the
Cameroon Music Corporation. IPR enforcement is problematic due to the small size of the market, the
cost of enforcement, and the rudimentary understanding of PR among government officials. U.S.
industry complains that software piracy is widespread.

Cameroon is the headquarters for the fourteen-nation West Africa Intellectual Property Organization
(OAPI in French), which offers patents and trademarks registration. Patentsin Cameroon are good for ten
years and renewable every five years thereafter, so long as the patent was used in any OAPI member
country at least once. Compulsory licensing also exists. Registered trademarks are good for twenty years
and renewable every ten years thereafter. Trademark enforcement isweak dueto limited government
expertise and resources. OAPI isamember of WIPO.

SERVICESBARRIERS
Telecommunications

Cameroon has eliminated many restrictions on foreign trade in services and is gradually privatizing its
telecommunications sector. 1n 1999, the Cameroon government sold the state-owned mobile telephone
company to a South African firm and gave a second mobile phone license to a French company.
Negotiations to privatize the main state-owned telephone utility, CAMTEL, collapsed when the two best
bidders withdrew their offers. The World Bank and the Cameroon government authorized CAMTEL to
resume investments previously frozen for more than seven years. During this period, CAMTEL will
operate asif it were a private company with no government support. At the end of the period, the
Cameroon government and relevant international financial institutions will determine how to proceed
with further privatization. Some companies are now moving into local VSAT systemsfor data
transmission, international telephone service, and Internet access. The Agence Regulation de
Telecommunication (ART) regul ates the sector and issues licenses to new companies. Cameroon has not
made commitments in this sector in the WTO, and has not committed to the pro-competitive WTO basic
telecommunications reference paper.

Banking

The Cameroon government sold its last state-owned bank in January 2000, the last step in amajor
banking system restructuring. Four new private banks have begun operations since 2000, and there are
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now ten banks in the sector. The Central African States Bank (in French, BEAC) regulates the sector
through the Regional Banking Commission, COBAC. COBAC has the authority to take disciplinary
action. Both COBAC and the Cameroon Ministry of Finance and Budget must license banks, and there
are special regulations for small-scale credit cooperatives. A national stock exchange in Doualawas
inaugurated in the second quarter of 2003 but has not yet begun trading operations.

Insurance

Cameroon is one of the fourteen French-speaking African nations that ratified the Inter-African
Conference on Insurance Markets Treaty (CIMA) and adopted a common code with respect to the
insurance sector. This supra-national code is designed to regulate the insurance sector in all signatory
states. Enforcement of the CIMA code of regulations led to the closure of some weak insurance
companies and the restructuring of the sector, which is almost completed. Foreign firms can operatein
Cameroon, but they must have local partners. There are several foreign insurance companies (including
one U.S. firm) working in Cameroon with Cameroonian partners.

Shipping

The country's major port isin Douala, with smaller ports at Limbe, Kribi, and Garoua. Though the Port
of Doualais considered the major port of entry for the Central African region, it has traditionally been
one of the most inefficient portsin Africa. To improve port efficiency, the Cameroon government made
the port administration autonomous in 2000. An average of three days is needed to clear goods through
customs. In December 1997, the Cameroon government liberalized auxiliary port and maritime services,
and the maritime transport sector is now open to any transporter serving Cameroon ports. Cameroon has
arelatively well-developed rail system, which was privatized in 1998, and three international airports,
along with 50 small airports or airstrips. Domestic passenger and cargo air serviceislargely dominated
by the national airline, CamAir. Serviceis unreliable due to the company’s chronic losses and poor
management.

INVESTMENT BARRIERS

Capital movements within CEMAC are completely free. Those between CEMAC and third countries are
permitted, provided that proper supporting documentation is available and prior notification is given to
the exchange control authority. Regarding inward or outward foreign direct investments, investors are
required to declare to the Ministry of Finance only those transactions above a prescribed threshold and
within 30 days of the realization of the investment. Thereis still alingering perception that controls on
transfers remain in force due to BEAC' s decision to monitor outward transfers and the cumbersome
BEAC payments system.

The Cameroon government tends to welcome foreign investment, although the process of obtaining
approvals for investment projects under special schedules can be tedious. In March 2002, the parliament
approved a new investment charter that establishes a new framework for investmentsin Cameroon. The
new charter will integrate recent laws relating to the mining and the petroleum codes. Implementation of
the new charter has faced delays, and it may not be in effect until 2005 or beyond. In general,
Cameroon’slegal system is prone to favoritism and corruption.

Cameroon has a Bilateral Investment Treaty with the United States that provides, inter aia, investor-state
access to international arbitration, the right to make transfers freely and without delay, and the right of
establishment. Cameroon is amember of the Organization for the Harmonization of Business Laws (in
French, OHADA). OHADA codes are applicable throughout French-speaking West and Central Africa.
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ELECTRONIC COMMERCE

Internet accessis still in itsinfancy in Cameroon, and legislation to govern Internet services has not been
devised. Currently, no special restrictions on these services have been imposed.

OTHER BARRIERS
Agent and Distributor Rules

Agents and distributors must register with the Cameroon government, and their contracts with suppliers
must be notarized and published in the local press.

Procedural and Financial Irregularities

Corruption isfairly pervasive throughout government and business. In the past, the judicial system,
characterized by long delays and poorly paid staff, has resulted in major expenses for some American
companies operating in Cameroon. Court decisions are often arbitrary and subject to corruption. Many
accused individuals find it easier and cheaper to bribe a judge than to hire alawyer to win a case.
Lawyers are frequently unethical. Local and foreign investors, including some U.S. firms, have found
Cameroon courts too complicated and costly to resolve their contract or property rights disputes.
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TRADE SUMMARY

U.S. investment in Canada, which isamajor contributor to the U.S. non-goods trade surplus with Canada,
is concentrated in manufacturing, natural resources, and the Canadian financial sector. The U.S. trade
deficit with Canada was $54.7 billion in 2003, an increase of $6.5 billion from $48.2 billion in 2002.

U.S. goods exports in 2003 were $169.5 billion, up 5.3 percent from 2002. U.S. imports from Canada
were $224.2 hillion in 2003, an increase of $15.1 billion from 2002. Canadais the largest export market
for U.S. goods.

U.S. exports of private commercial services (i.e., excluding military and government) to Canada were
$24.3 billion in 2002 (latest data available), and U.S. imports were $18.4 billion. Sales of servicesin
Canada by majority U.S.-owned affiliates were $51.2 billion in 2001 (latest data available), while sales of
services in the United States by majority Canada-owned firms were $47.9 million.

A Trading Relationship Based on Free Trade

The North American Free Trade Agreement (NAFTA) cameinto force on January 1, 1994 and replaced a
bilateral free trade agreement implemented in 1989. The bilateral phase-out of tariffs between Canada
and the United States was completed on January 1, 1998, except for tariff rate quotas (TRQ) that Canada
has not eliminated on certain supply-managed agricultural products. However, Canada still maintains
some non-tariff barriers of concern at both the federal and provincial levels, impeding accessto the
Canadian market for U.S. goods and services.

IMPORT POLICIES
Supply-M anaged Products

Canada closely restricts imports of certain domestic "supply-managed" agricultural products such as dairy
products, eggs and poultry through the use of TRQs (tariff rate quotas). This practice severely limitsthe
ability of U.S. producers to increase exports to Canada above the TRQ.

Dairy: Over anumber of years, the United States has argued before the WTO that Canada s dairy
programs provided export subsidiesto its dairy processors and farmers above the level that Canada
committed to in the WTO. Initslatest ruling in December 2002, aWTO Appellate Body found that
Canada' s system of subsidizing exports of dairy products continue to violate its WTO commitments. The
United States and Canada reached agreement in May 2003 to comply with that report. Canada agreed to
end all exportsto the United States of subsidized dairy products and to bring all dairy exportsto third
countries within WTO export subsidy limits, both by August 1, 2003. To accomplish this, by the end of
April 2003 all Canadian provinces had imposed regulations on al dairy production, including production
by producers who do not hold domestic marketing quotas.

Margarine: The Province of Quebec continues to apply coloring restrictions on dairy margarine. In
addition, provincia restrictions on the marketing of butter/margarine blends and imitation dairy products
have served to limit and, in certain cases, prohibit the sales of these products in many provinces. The
provinces of Ontario, Manitoba and Saskatchewan are challenging Quebec's provincial coloring
regulations.

Cheese snack foods: Canada remains unwilling to resume duty-free trade in cheese snack foods between
the United States and Canada. Prior to 1999, cheese snack foods were traded duty-free between the U.S.
and Canada. Canada ceased issuing duty-free import permits, effective September 1, 2001, and initiated a
tariff of 245 percent on U.S. exports of breaded cheese sticks to Canada. Canada was responding to a

FOREIGN TRADE BARRIERS 38



CANADA

1999 U.S. Customs Service reclassification of cheese sticks, which subjected importsto a TRQ and over-
quotatariff. After USTR completed consultations with Congress on November 7, 2001, USTR stated and
it was prepared to request that the President issue a Proclamation to return duty- and quota-free treatment
to Canadian cheese sticks, provided Canada commits to providing the same tariff treatment for imports of
similar U.S. cheese snack foods. In early January 2002, the Department of Foreign Affairs and
International Trade informed USTR that Canada had no intention of reducing its duties or entering into
negotiations with the United States.

Processed egg products: The Canadian Egg Marketing Agency maintains a dual pricing scheme for
processed egg products. Under the regime, the domestic Canadian price for shell eggsis maintained at a
level substantially above the world price. Producers are also assessed alevy on all eggs sold and a
portion of the levy is used to subsidize exports of eggs. This practice artificially increases Canadian
exports of egg products at the expense of U.S. exporters.

Fresh Fruits and V egetabl es: Canada prohibits imports of fresh or processed fruits and vegetablesin
packages exceeding certain standard package sizes unless the Government of Canada grants a ministerial
easement or exemption. To obtain an easement, Canadian importers must demonstrate that thereis an
insufficient supply of product in the Canadian domestic market. The bulk restrictions do not apply to
intra-provincial shipments. These restrictions apply to all fresh and processed produce in bulk containers
and have a particularly negative impact on U.S. potatoes, apples and blueberries. In addition, Canadian
regulations on fresh fruit and vegetable imports prohibit consignment sales of fresh fruit and vegetablesin
the absence of a pre-arranged buyer.

Restrictionson U.S. Grain Exports

U.S. access to the Canadian grain market has been limited due in part to Canadian varietal controls.
Canadarequires that each variety of grain be registered and be visually distinguishable. Because U.S.
varieties may not be visualy distinct, they are not registered in Canada. Asaresult, U.S. wheat is being
sold in Canada as "feed" wheat at sharp price discounts compared to the Canadian varieties. The
Canadian Grain Commission (CGC) is currently in the process of introducing a new system called
Variety Eligibility Declaration, or VED, which is designed to monitor and control the type of grain that
enters the grain handling and transportation system. After extensive consultations on the operational
details of the VED system, the CGC is close to making its proposals public.

Wine and Spirits

Market access barriersin several provinces continue to hamper exports of U.S. wine and spirits to
Canada. These market access barriersinclude "cost of service" mark-ups, listings, reference prices and
discounting distribution and warehousing policies.

The Canadian Wheat Board and State Trading Enterprises

The Canadian Wheat Board (CWB) continues to enjoy government-sanctioned monopoly status as well as
other privileges that restrict competition. In February 2002, the Bush Administration announced a four-
prong plan, which it has pursued aggressively over the past two years.

First, the plan called for the examination of a possible WTO challenge. On March 6, 2003, USTR
announced it would seek formation of aWorld Trade Organization dispute settlement panel to challenge
the monopolistic wheat trading practices of the Canadian Wheat Board (CWB) and the unfair and
burdensome requirements that the Canadian grain handling system places on imported grain, including
U.S. grain. The dispute also raised certain discriminatory aspects of the rail transportation system for
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grainin Canada. The United States argued that these unfair practices put American farmers at a
disadvantage and undermine the integrity of the international trading system.

A WTO panel was established on March 31, 2003. Aninterim panel report was issued to the partiesin
December 2003 and the final report is scheduled to be issued to the public in early April 2004.

Second, in response to petitions filed by the North Dakota Wheat Commission, the Administration
recently completed its antidumping and countervailing duty investigations on imports of certain durum
and hard red spring wheat from Canada. While the Department of Commerce found that imports of
durum and hard red spring had been dumped and unfairly subsidized, the International Trade Commission
found that while imports of hard red spring wheat did materialy injury the U.S. industry, imports of
durum wheat did not. Therefore, antidumping and countervailing duty orders were issued only on
imports of hard red spring wheat, with an antidumping margin of 8.86 percent and a subsidy rate of 5.29
percent.

Third, USTR announced that it would work with the U.S. industry to identify impedimentsto U.S. wheat
entering Canada. The elements of the WTO dispute regarding Canada's grain segregation requirements
and rail transportation rules are adirect result of those efforts.

Fourth, the United States committed to seek reform of state trading enterprises through the adoption of
new rulesin the WTO agriculture negotiations, which are part of the Doha Devel opment Agenda
launched in November 2001. The United Statesis aggressively pursuing this negotiating objective. In
particular, the United States has proposed eliminating export monopolies so that any producer, distributor,
or processor can export agriculture products. The United States has also proposed ending special financial
privileges which are granted to state traders and expanding their WTO transparency obligations.

STANDARDS, TESTING, LABELING AND CERTIFICATION
Restrictions on Fortification of Foods

Canadian requirements for foods fortified with vitamins and minerals have created a costly burden for
some American food manufacturers who export to Canada. Health Canada restricts marketing of
breakfast cereals and other products, such as orange juice, that are fortified with vitamins and/or minerals
at certain levels. The current regulatory regime requires that products such as calcium-enhanced orange
juice be treated as a drug, and forces manufacturersto label vitamin and mineral fortified breakfast
cereals as "meal replacements.” These standards impose costs on manufacturers who are forced to make
separate production runs for the U.S. and Canadian markets.

A U.S. company may request a Temporary Marketing Authorization Letter (TMAL) from Health Canada
which may grant a 2-3 year marketing authorization when the benefits of a product are clear, but the
potential risks to aconsumer are still under study. However, U.S. companies have encountered difficulties
with consistency and transparency in this process, and many breakfast cereals are still prohibited from
entering Canada without extensive re-labeling and without incurring associated marketing expenses, to re-
brand breakfast cereal as, for example, "meal replacements.” In May 2003, Health Canada put off afinal
decision on a TMAL for breakfast cereal pending the release of a study on Dietary Reference Intakes
(DRIs) by the U.S. Institute of Medicine (IOM). The final report, which was released on December 11,
2003 and is currently being reviewed by both governments and interested parties, provides guiding
principles for fortifying foods rather than explicit recommendations of fortification levels. A principal
message contained in the report is that additional research will be required to determine the scientific
justification for discretionary fortification. The need for further research provides the justification for the
TMAL, whose very purpose is to generate information in support of the Food and Drug Regulations.
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EXPORT SUBSIDIES
Softwood Lumber

The 1996 U.S.-Canada Softwood Lumber Agreement expired on March 31, 2001. This bilateral
agreement was put in place to mitigate the effects of subsidiesin several Canadian provinces. Upon
expiration of the Agreement, the U.S. lumber industry filed antidumping and countervailing duty petitions
regarding Canadian softwood lumber. Preliminary investigations found both dumping and subsidies, and
led to theimposition of preliminary duties. On March 22, 2002, the U.S. Department of Commerce
announced itsfinal, company-specific antidumping duties and a countrywide (except for the Maritime
provinces) countervailing duty determination. On April 26, 2002, the Commerce Department announced
amended final antidumping rates ranging from 2.18 percent to 12.44 percent and an amended final
countervailing duty rate of 18.79 percent.

Canadais challenging the underlying Commerce Department and I TC investigationsin the WTO and
NAFTA.

A WTO panel reviewing Commerce’ s final countervailing duty determination handed the United States a
victory in August 2003 on two key issues: Canadian provinces sale of timber from public lands can
constitute a subsidy under the WTO Subsidies Agreement; and U.S. laws governing reviews of
countervailing duty orders are consistent with the WTO Subsidies Agreement. The panel found fault with
certain aspects of Commerce's calculation of the subsidy benefit, but its adverse findings were
significantly narrowed by the Appellate Body in a January 2004 ruling that found in favor of the United
States on key elements of the dispute. A NAFTA dispute settlement panel also found in favor of the
United States on the key issues in the countervailing duty case. The NAFTA panel remanded the case to
Commerce for reconsideration of the benefit cal culation methodology. Commerce filed its remand
redetermination with the NAFTA panel on January 12, 2004, and aruling on that redetermination is
expected in April 2004.

Another WTO panel is considering Canada s challenge to Commerce’ sinitiation and conduct of its
investigation into dumping of softwood lumber by Canadian producers. Public release of the panel’s
report is expected in April 2004. A NAFTA pand reviewing the same dumping case remanded the
Commerce’ s determination in July of 2003 on three calculation issues. Commerce issued aremand
redetermination in October 2003. The NAFTA panel is expected to rule on that redetermination in May
2004.

A third WTO panél is considering Canada’ s challenge to the International Trade Commission’s May 16,
2002 determination that a U.S. industry was threatened with material injury by reason of dumped and
subsidized softwood lumber imports from Canada. The panel’ s report was released in March 2004.
However, asaresult of NAFTA litigation described below, the ITC determination at issuein the WTO
case has been replaced. Canada brought aparalel challengeto the ITC's determination under NAFTA.
The NAFTA panel issued adecision in early September, in which it remanded the matter in part to the
ITC for further action consistent with its decision. On December 15, 2003, the I TC filed aremand
determination, which is now being reviewed by that panel. Thus, as aresult of the NAFTA litigation, the
determination reviewed by the WTO panel is no longer in existence.

Negotiationsin 2003 to find a durable solution as an alternative to the cycle of trade cases and litigation
progressed significantly and narrowed differences in several areas. The negotiations focused on two
objectives. agreement as to the market-oriented reforms to Canadian provincial forestry practices that
would be sufficient to enable the Department of Commerce to revoke the countervailing duty order on a
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province-specific basis; and an interim measure to be imposed by Canada that would both stabilize the
market pending the completion of reforms and provide an effective substitute for the deposits currently
being collected under the antidumping and countervailing duty orders.

At the end of 2003, U.S. and Canadian negotiators agreed to present to their respective stakeholders a
proposal for an interim measure. This proposal proved to be unacceptable to Canadian stakeholders. The
Department of Commerce continues to work on a Policy Bulletin that is intended to provide a roadmap
for market-based reforms of Canadian provincial forestry systems.

Technology Partner ships Canada

Technology Partnerships Canada (TPC) is a Canadian Government program that supports the research
and development activities of selected industries. Established in 1996, TPC provides funding for pre-
competitive research and development activities for companies incorporated in Canada that operatein
three strategic areas, including aerospace and defense. Funding covers approximately 25 percent to 30
percent of aproject’ stotal costs, but may be significantly higher. Applicants must demonstrate that they
have the capabilities to perform the R& D and that the project proposal has economic and commercial
merit. To date, the program has made well over CN$2.0 billion in funding commitments for over 500
projects, of which about two-thirds have been disbursed. Publicly available information indicates that the
aerospace and defense industry receives the largest amount of funds under the TPC. The U.S.
government will continue to monitor this program and its consistency with WTO provisions.

Phar maceuticals

The U.S. pharmaceutical industry has complained about the use of international price comparisons and
the establishment of price ceilings on patented medicines in Canada and encourages Canada and the
Patented Medicine Prices Review Board (PMPRB) to move towards a more market-based review system.
The United States is monitoring Canadian policies with respect to patent and data protections. Canadian
patent protection has improved following two WTO cases in which Canada agreed to, among other
things, amend its patent law to provide 20-year patent protection to all patents filed before October 1989.
Canada al so has eliminated its regulations which previously allowed generic manufacturers to stockpile
pharmaceuticals before a patent expired. However, Canada’ s compliance with its TRIPS and NAFTA
obligations continues to be a source of concern. Although Canada has statutory data protection, severa
judicial rulings have cast doubt on how well these protections are being enforced as required by TRIPS
Article 39.3 and NAFTA Article 1711. Canadian authorities allow parties other than the right-hol der
effectively to gain marketing approval in direct reliance on protected confidential data and it appears
Canada may bein violation of TRIPS Article 39.3. In addition to this perceived discrepancy between the
standard applied by Canadian courts and that provided under the TRIPS and the NAFTA, Canada
apparently isfailing to apply its "linkage regulations” effectively. Such regulations require that Health
Canada determine if the marketing of generic pharmaceuticals infringes on existing name-brand patents.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Canadais amember of the World Intellectual Property Organization (WIPO), and adheres to a number of
international agreements, including the Paris Convention for the Protection of Industrial Property (1971),
the Berne Convention for the Protection of Literary and Artistic Works (1971), and the 1952 Universa
Copyright Convention (UCC). Canadaisalso asignatory of the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty (together the WIPO Treaties), which set the standards for
intellectual property protection in the digital environment, but has not yet ratified either treaty.
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To date, Canada has not introduced draft legislation that would ratify the WIPO treaties. While Canada
was a strong supporter of both treaties, which led to it becoming a signatory, intense lobbying by
Canadian broadcasters and provincia education ministers has prevented Canadian ratification. Inthe
legidated five-year review of the 1997 Copyright Act, published in October 2002, Canada listed
ratification of the WIPO Treaties as the top copyright priority. The Parliamentary committee charged
with providing recommendations for copyright reform commenced its review in October 2003. The
Parliamentary committee plans to hold extensive consultations and is not expected to finalize its
recommendations until Fall 2004.

Canada's Copyright Act contains two provisions under which Canada applies reciprocal rather than
national treatment. The first provision isfor the payment of aneighboring rights royalty to be made by
broadcastersto artists. Under Canadian law, those payments are only guaranteed to artists from countries
that are signatories of the 1961 Rome Convention. The United States is not a signatory of the
Convention, and Canadian authorities have still not granted U.S. artists national treatment in the
distribution of these royalties. The second provision isfor the payment of alevy, dubbed the private copy
levy, by manufacturers and importers of blank recording media to artists from countries that provide an
equivalent payment to Canadian artists. Thelevy covers analog and digital tapes and diskettes, and was
expanded in December 2003 to include MP3 players. Canada's copyright law stipulates this reciprocity
criterion in the distribution of the private copy levy to foreign artists. The United States does not impose
alevy on analog tape, only on digital audio recording media, with proceeds distributed to applicable
artists, including Canadians.

The United States regards Canada's reciprocity requirement for both the neighboring rights royalty and
the blank tape levy as denying national treatment to U.S. copyright holders. Consequently, USTR has
placed Canada on its Special 301 "Watch List" for the past four years. While Canada may grant some or
all of the benefits of the regime to other countries, if it considers that such countries grant or have
undertaken to grant equivalent rights to Canadians, Canada has yet to grant these benefits with regard to
the United States. A growing coalition of technology and retail companies advocating for the elimination
of the private copy levy have successfully added the levy to the list of copyright issues that will be
examined as a part of the ongoing Parliamentary review of the Copyright Act.

Canada's border enforcement measures have been the target of criticism U.S. intellectual property owners
who express concern with the low rate of prosecution arising from counterfeit goods seizures.
Deficienciesin border enforcement are compounded by the failure, or lack of resources, of law
enforcement authorities to conduct follow-up investigations of many illegal import cases.

SERVICESBARRIERS
Audiovisual and Communications Services

In 2003, the Government of Canada amended the Copyright Act to ensure that Internet retransmitters are
ineligible for the compulsory retransmission license until the Canadian Radio-television and
Telecommunications Commission (CRTC) licenses them as distribution undertakings. Internet
"broadcasters’ are currently exempt from licensing. In 2003 the CRTC confirmed its intention to leave
this exemption unchanged.

The Broadcasting Act lists among its objectives, "to safeguard, enrich and strengthen the cultural,
political, social and economic fabric of Canada." The federal broadcasting regulator, the Canadian Radio
Television and Telecommunications Commission (CRTC), is charged with implementing this policy. The
CRTC requiresthat for Canadian conventional, over-the-air broadcasters, Canadian programs make up 60
percent of television broadcast time overall and 50 percent during evening hours (6 p.m. to midnight). It
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also requires that 35 percent of popular musical selections broadcast on radio should qualify as
"Canadian" under a Canadian government-determined point system. For cable TV and direct to home
(DTH) broadcast services, a preponderance (more than 50 percent) of the channels received by
subscribers must be Canadian programming services. For other services, such as specialty television and
pay audio services, the required percentage of Canadian content varies according to the nature of the
service.

The CRTC aso requires that the English and French television networks operated by the Canadian
Broadcasting Corporation (CBC) not show "popular foreign feature movies' between 7 pm and 11pm.
The only non-Canadian films that maybe broadcast during that time must have been released in theaters at
least two years previously, and not be listed in the top 100 of Variety Magazine's top grossing films for at
least the previous ten years.

Under previous CRTC palicy, in cases where a Canadian service was licensed in aformat competitive
with that of an authorized non-Canadian service, the CRTC could revoke the license of the non-Canadian
service, if the new Canadian applicant so requested. This policy led to one "de-listing” in 1995, and has
deterred potential new entrants from attempting to enter the Canadian market. In July 1997, the CRTC
announced that it would no longer be "disposed” to take such action. Nonetheless, Canadian licensees
may still appeal the listing of a non-Canadian service which is thought to compete with a Canadian pay or
specialty service, and the CRTC will consider removing existing non-Canadian services from the list if
they change format to compete with a Canadian pay or speciaty service.

Radiocommunication Act

One of the foremost concerns of the Canadian Cable Television Association (CCTA) isthe spread of
unauthorized use of satellite television services. Industry findings, extrapolated on a national basis,
established that 520,000 to 700,000 households within cabled areas use unauthorized satellite services.
Any survey of the incidence of satellite theft outside cabled areas would add to these numbers.

This survey, combined with information obtained through Canadian film producers’ investigations and
related Internet newsgroups, supports the conclusion that there are approximately 1,000,000 illegal users
of U.S. satellite systemsin Canada, resulting in a significant annual loss to the legitimate satellite
industry. Of this number of illegal users, it is estimated that over 90 percent are involved in the "black
market" (i.e., signal theft without any payment to U.S. satellite companies), with the remaining 10 percent
subscribing via"gray market.” "Grey market" signal theft isless attractive at current exchange rates
because of the unfavorable currency conversion in U.S. dollars. These survey results have led the Motion
Picture Association to recalculate total |osses to the U.S. motion picture industry due to signal theft in
Canada. Annual losses to the U.S. motion picture industry due to audiovisua piracy in Canada are
estimated to be $122 million in 2002.

Late in 2003, the GOC introduced amendments to the Radio Communication Act which would
significantly increase penalties for signal theft and for the sale of unauthorized hardware. However, this
legislation expired at the end of the Parliamentary session in November 2003 but has been reintroduced in
substantialy the same form in the current session.

Basic Telecommunications Services

Under the terms of the WTO Agreement on Basic Telecommunications Services, Canada's commitments
permit foreign firms to provide local, long distance, and international services through any means of
technology, on afacilities or resadle basis. However, Canadaretained a 46.7 percent limit on foreign
ownership for all services except fixed satellite services and submarine cables. In addition to the equity
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limitations, Canada also retained a requirement for "Canadian control" of basic telecommunications
facilities which stipulates that at least 80 percent of the members of aboard of directors must be Canadian
citizens. These restrictions prevent global tel ecommunications service providers from managing and
operating much of their own telecommunications facilitiesin Canada. In addition, these restrictions deny
foreign providers certain regulatory advantages only available to facilities-based carriers (e.g., accessto
unbundled network elements and certain bottleneck facilities). In April 2003 the House of Commons
Committee on Industry recommended the complete removal of these restrictions.

Canada has revised its universal service system. Previously, contributions to universal service funds were
based upon on a per-minute assessment. This system potentially overcompensated incumbent local
suppliers, who also competed in the long distance sector. The Canadian regulator, CRTC, established
rules for a more competition-neutral collection system as of January 1, 2001. On May 30, 2002, the
CRTC released its price caps decision, which cut contribution rates by 10 percent to 20 percent. This new
regime extends through 2006.

As a consequence of foreign ownership restrictions, U.S. firms' presence in the Canadian market as
wholly U.S.-owned operators islimited to that of areseller, dependent on Canadian facilities-based
operators for critical services and component parts. Thislimitsthose U.S. companies options for
providing high quality end-to-end telecommunications services as it cannot own or operate its own
telecommuni cations transmission facilities.

I nternet Services

A recent Canadian Federal Court of Appealsruling concerning "caching" has the potentia to stifle the
development of avibrant Internet services market in Canada. Caching isaway for Internet Service
Providers (1SPs) to store content in alocal server to enable usersto retrieve it quickly without having to
access such content from adistant host. It isamore efficient means by which | SPs provide access to data
The Court ruling essentially requires the |SPs to pay royaltiesif they cache copyrighted materials. The
case is pending before the Supreme Court of Canada, which heard arguments in December 2003. While
this case would not lead to the application of tariffs on peer-to-peer file sharing, it could nevertheless
impact the free flow of Internet traffic, and Internet usage, and hinder the growth of electronic commerce.

Barriersto Film Exports

The classification of theatrical and home video product distributed in Canada is within the exclusive
jurisdiction of the provinces. There are six different provincial or regional classification boards to which
MPA members must submit product destined for theatrical release. Most of these boards also classify
product intended for home video distribution.

Asacontrol device, and to display avideo's Québec classification, the Québec Cinema Act requires that a
sticker be acquired from the Régie du Cinéma and attached to each pre-recorded video cassette and DVD
at acost of C$0.40 per unit. The Québec government proposes to reduce the sticker cost to C$0.30 for
English and French versions of films dubbed into French in Québec. In addition to the direct cost of
acquiring the stickers, there are the administrative costs of attaching stickers to each unit and removing
them from all returns, plus the per-title, per-distributor administrative fee of C$55.00 charged by the
Régie.

In an effort to create a uniform, consumer-friendly classification system that more readily comports with
national advertising campaigns and other practical concerns of the industry, the Canadian video
distribution industry has initiated a voluntary national classification system for works distributed on
videocassette and DVD. Under this system, afilm’'s national rating is determined by averaging its
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provincia ratings and is displayed on the packaging. While some provinces accept the average national
classification for the purpose of providing consumer information on pre-recorded video material, three of
the provincial/regiona boards - Manitoba, Québec, and the Maritime Provinces (New Brunswick, Nova
Scotia and Prince Edward Island) - also require that their own classification be displayed.

The lack of unanimous acceptance of the voluntary national classification, and the negative precedent
established by the Québec stickering regime continue to create significant consumer confusion and
expense.

INVESTMENT BARRIERS
General Establishment Restrictions

Under the Investment Canada Act, the Broadcasting Act, the Telecommunications Act and standing
Canadian regulatory policy, Canada maintains restrictions that inhibit new or expanded foreign
investment in the energy, publishing, telecommunications, transportation, film, music, broadcasting, and
cable television sectors.

Investment Canada Act

The Investment Canada Act (ICA) isintended to regulate foreign investment in Canada. The Government
of Canada reviews the direct or indirect acquisition by a non-Canadian of an existing Canadian business
of substantial size (as defined below). It aso reviews the specific acquisition of an existing Canadian
business or establishment of a new Canadian business by a non-Canadian in designated types of business
activity relating to Canada's culture, heritage or national identity (as described below) where the federal
government has authorized such review as being in the public interest. The Government of Canada must
be notified of any investment by a non-Canadian to:

establish a new Canadian business (regardless of size); or

acquire direct control of any existing Canadian business which either has assets of C$5 million or
more, or isin abusinessthat isidentified by regulation to be culturally sensitive, or in uranium
production, financial services or transportation services; or

acquire the indirect control of any existing Canadian business, the assets of which exceed C$50
million in value in anon-cultural business, or between C$5 million and C$50 million in a cultural
business.

In 2002, the C$5 million threshold was increased to C$218 million in cases where the country of the
acquiring non-Canadian investor is amember of the World Trade Organization (WTO). The WTO
exemption for amounts over $5 million does not include investments in production of uranium; financial
services; transportation services or acultural business. The dollar threshold varies year-to-year and isa
function of GDP growth.

In addition, there is no review process applicable to an indirect acquisition of a Canadian business by a
non-Canadian whose country isamember of the WTO. The reviewing authority is the Department of
Canadian Heritage in the case of investments related to cultural industries, and the Department of Industry
in other instances. The ICA sets strict time limits within which the reviewing authority must respond, in
an effort to ensure that the legislation does not unduly delay any investment in Canada. In practices,
Canada has allowed most transactions to proceed, though in some instances only after compliance by the
applicant with certain undertakings.
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Publishing Palicy

Since January 1992, Canadian book publishing and distribution firms that would transfer to foreign
ownership as aresult of an indirect acquisition need not be divested to Canadians, but the foreign investor
must negotiate specific commitments to promote Canadian publishing. Foreign investors may directly
acquire Canadian book firms under limited circumstances. Under an agreement on periodicals reached
with the United Statesin May 1999, Canada permits 100 percent foreign ownership of businesses to
publish, distribute and sell periodicals. However, direct acquisition by foreign investors of existing
Canadian-owned businesses continues to be prohibited.

Film Industry I nvestment

Canadian policies prohibit foreign acquisitions of Canadian-owned film distribution firms. A new
distribution firm established with foreign investment may only market its own proprietary products.
Indirect or direct acquisition of aforeign distribution firm operating in Canadais only allowed if the
investor undertakesto reinvest a portion of its Canadian earnings in a manner specified by the Canadian
Government.

GOVERNMENT PROCUREMENT

As aparty to the WTO Government Procurement Agreement (GPA), Canada allows U.S. suppliersto
compete on a non-discriminatory basisfor its federal government contracts covered by the GPA.
However, Canada has not yet opened " sub-central” government procurement markets (i.e., procurement
by provincia governments), despite commitments in the GPA to do so no later than July 1997. Some
Canadian provinces maintain "Buy Canada’ price preferences and other discriminatory procurement
policies that favor Canadian suppliers over U.S. and other foreign suppliers. Because Canada does not
cover its provinces, Canadian suppliers do not benefit from the United States' GPA commitments with
respect to 37 state governments procurement markets. 1n recent years, several U.S. states and Canadian
provinces have cooperated to make reciprocal changesin their government procurement systems that may
enhance U.S. business access to the Canadian sub-federal government procurement market. However, the
Administration and a number of U.S. states have expressed concern that Canadian provincia restrictions
continue to result in an imbalance of commercial opportunitiesin bilateral government procurement
markets.

ELECTRONIC COMMERCE

There are currently few barriers to U.S.-based electronic commerce in Canada. 1nthe WTO context,
Canada has consistently supported the U.S. initiative for duty-free cyberspace. The CRTC announced in
1999 that it would not attempt to regulate the Internet, but this decision is subject to review after five
years (expected in 2004).

Early in 2000, Canada passed a new personal information protection law, the Personal Information
Protection and Electronic Documents Act, which took effect on January 1, 2001. It requires persons or
firms which collect personal information in the course of commercial activitiesto inform the subject of all
purposes to which the data may be put, and to obtain informed consent for its use.
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TRADE SUMMARY

The U.S. trade deficit with Chile was $984 million in 2003, a decrease of $192 million from $1.2 billion
in 2002. U.S. goods exportsin 2003 were $2.7 billion, up 4.2 percent from the previous year.
Corresponding U.S. imports from Chile were $3.7 billion, down 2.2 percent. Chileis currently the 35"
largest export market for U.S. goods.

U.S. exports of private commercial services (i.e., excluding military and government) to Chile were $1.2
billion in 2002 (latest data available) and U.S. imports were $721 million. Sales of services by majority
U.S.-owned affiliates were $2.9 billion in 2001 (latest data available), while sales of servicesin the
United States by majority Chile-owned firms were $29 million.

The stock of U.S. foreign direct investment (FDI) in Chilein 2002 was $11.6 billion, down from $12.0
billionin 2001. U.S. FDI in Chileis concentrated in the mining, finance, and manufacturing sectors.

IMPORT POLICIES
Tariffs

The United States and Chile concluded negotiations on a bilateral Free Trade Agreement (FTA) in
December 2002. The FTA entered into force on January 1, 2004. The FTA eiminates tariffs on 87
percent of bilateral trade immediately, and will establish duty-free trade in all products within a maximum
of twelve years. Approximately 75 percent of U.S. farm exports will enter Chile duty-free within four
years.

Chile also concluded FTAs with the European Union, the European Free Trade Association (EFTA), and
South Korea during 2002. The Chile-European Union FTA entered into force in February 2003. Chile's
agreement with EFTA, the latter comprised of Iceland, Norway, Liechtenstein, and Switzerland, also
entered into force in 2003. The Chile-Korea FTA isto enter into force on April 1, 2004.

Chile has ageneraly open trade regime. The country reduced its applied tariffs unilaterally by one
percent per year between 1999 and 2003. The uniform rate for virtually all imports declined to 6 percent
in January 2003, concluding the pre-established reductions. Imports also pay the 19 percent Value-Added
Tax (VAT) caculated over the Customs value plus the import tariff. In the case of duty-free imports, the
VAT iscaculated over the Customs value alone. Most of Chile's tariffs are bound at 25 percent ad
valorem.

There are several exceptions to the uniform tariff. Higher tariffs will remain throughout the U.S. - Chile
FTAs 12-year transition period for wheat, wheat flour, and sugar. In August 2001, Chile formally
notified its new consolidated sugar import tariff to the World Trade Organization (WTO), which
increased from the current level of 31.5 percent to 98 percent. In order to increase the import tariff,
Chile was obligated to offer quotas as compensation to its three principal suppliers, Argentina, Guatemala
and Brazil.

Under the FTA, the 50 percent surcharge on used goods has been eliminated for U.S.-originating goods.
The importation of used passenger and cargo transport vehicles is prohibited except for personal use.
Many computer products and books enter Chile duty free.
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Import Controls

Customs authorities must approve and issue an import report for al the imports valued at more than
$3,000. Imported goods must generally be shipped within 30 days from the day of the import permit, but
longer periods may be authorized. Commercial banks may authorize imports of less than $3,000. All
imports must be reported by the importer in Chile to the Central Bank. Approval for thisreport is
automatic and comes through the assignment of a number and a date for the report. Commercial banks
may sell foreign currency to any importer to cover the price of the imported goods and related expenses,
aswell asto pay interest and other financing expenses that are authorized in the import reports. There are
virtually no restrictions on the types or amounts of goods that can be imported into Chile, nor any
reguirements to use the official foreign exchange market.

Non-Tariff Barriers

Chile maintains a complex price band system for wheat, wheat flour, and sugar, which will be phased out
under the U.S.-Chile Free Trade Agreement for imports from the U.S. by 2016. The price band system
was created in 1985 and is intended to guarantee a minimum and maximum price for the covered
commodities. When certain prices, including insurance and freight, are calculated by Chilean authorities
asfalling below the floor, a specia tax is added to the uniform tariff rate to raise the price to the floor.
Price bands effectively set a minimum import price that is normally higher than both international and
Chilean domestic prices.

The WTO ruled on October 23, 2002, that Chile's price band system was inconsistent with Article 4.2 of
the WTO Agreement on Agriculture. Following arbitration, Chile was given until December 23, 2003, to
implement the rulings and recommendations of the WTO to bring the price band system into compliance
with its WTO obligations. President Lagos' Administration and the Chilean Parliament agreed on a
compromise proposal on August 7, 2003, eliminating the price band system on vegetable oils and
introducing a number of modifications for wheat, wheat flour, and sugar. In the case of sugar, wheat, and
wheat flour, the new values for the floor and ceiling prices began in November 2003 and will remain
fixed until 2007. Beginning in 2008, the floor will be adjusted downward by 2 percent ayear, until 2014,
when Chil€e's President will evaluate whether to continue with the price band system or eliminateit.
Mixtures (high fructose corn syrup) containing more than 65 percent sugar content are now subject to the
sugar price band system.

Safeguards

On June 30, 2003, safeguards on arange of hot-rolled steel products and wire rods, which had been
imposed the year before, were removed. On February 14, 2003, a 14 percent safeguard measure on
fructose imports which had been imposed in November 2002 was removed.

The FTA establishes a bilateral safeguard mechanism that allows parties to impose atemporary safeguard
measure when a good of the other party is being imported in such increased quantities and under such
conditions to constitute a substantial cause of seriousinjury or threat thereof to a domestic industry. These
safeguards can be applied only during the transition period of 10 years for industrial products and 12
years for agricultura products. The FTA does not affect the ability of each party to take global safeguard
actions.

In addition, the FTA provides two special safeguard provisions, one for textiles and one for agricultural
products. If, asaresult of the elimination of aduty under the FTA, atextile or apparel good isbeing
imported into either Party in such increased quantities as to cause serious damage to the domestic
industry, the Party may take an “emergency action” by increasing the rate of duty on those imports. The
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agricultural safeguard allows the imposition of additional import charges over the preferential tariff on
certain agricultural products depending on the relationship between the import price and a "trigger price"
specified inthe FTA. The charges can never go above the MFN rate. Once the preferential tariffs reach
zero, the ability to use the safeguard disappears.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Prior to U.S.-Chile FTA negotiations, Chile's strict animal health and phytosanitary requirements
prevented the entry of a number of U.S. products. The U.S.-Chile FTA addresses sanitary and
phytosanitary concerns by establishing a committee to follow up on the implementation of the WTO's
Agreement on Sanitary and Phytosanitary Measures. The committee will provide a special mechanism
for channeling technical inquiries on problems that arise in bilateral commerce and for recognizing
inspection and certification systems that facilitate trade.

In March 2002, a Bilateral Technical Working Group on Sanitary and Phytosanitary |ssueswas
established in order to facilitate the solution of technical matters that could create obstacles for certain
products from one of the two countries. The Technical Group has resolved several matters of interest to
both the U.S. and Chile, such as:

New or improved market access for several horticultural products was obtained on both sides;

The Chilean Plant and Animal Health Inspection Service (SAG) delegated to the Food and Drug
Administration the authority to approve U.S. dairy plantsto export to Chile, eliminating the need
for SAG to approve each facility on a plant-by-plant basis;

Both parties reached an agreement regarding beef quality grades, allowing products to be sold
according to the grades of the originating country and thus avoiding the requirement that the
product be specifically cut to the specifications of the other market;

Both parties engaged in ameat and poultry equivalency review process. Chile now recognizes
the U.S. red meat inspection system administered by USDA’ s Food Safety Inspection Service and
the U.S. isin the final stages of completing a similar review to make the same determination for
SAG. The equivaency review process for poultry is ongoing.

The Chilean Ministry of Health administers Chile’ s labeling standards. All U.S. food imports must be
registered with the Ministry of Health and all must be approved on a case-by-case basis. The Chilean
Ministry of Health is expected to issue an amendment to its food labeling law, but it is not expected to
address these requirements. However, the changes may clarify how agricultural biotechnology products
are handled. Currently, there are no specific labeling requirements relating to agricultural biotechnology
products. Chile has controlled production of agricultural biotechnology products for export, but does not
allow these products to be marketed domestically. A Presidential Commission formed to review all
aspects of biotechnology (including cloning) released a report in June 2003 that favored increased use of
biotechnology in Chile. The commission also recommended that Chil€e' s current laws provide adequate
authority to regulate biotechnology, although it called for a new interagency regulatory committee to
provide better oversight. The Chilean government islikely to implement the recommendations of the
Commission report with respect to the regulation of agricultural biotechnology products, treating these
products in a manner similar to that of the Food and Drug Administration.

GOVERNMENT PROCUREMENT
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Individual government entitiesin Chile usually conduct their own procurement. In general, Chilean law
callsfor public bids for large purchases, although procurement by negotiation is permitted in certain
cases. Foreign and local bidders on government tenders must register with the Chilean Bureau of
Government Procurement. They must also post a bank and/or guarantee bond, usually equivalent to 10
percent of thetotal bid, to assure compliance with specifications and delivery dates. Chileisnot a
member of the WTO Agreement on Government Procurement.

The Government of Chile created the Information System for Procurements and Public Contracts for the
Public Sector (www.chilecompras.cl) in March 2000. Through this site, anyone can offer products or
services and register in the system as a potential supplier for government procurement in their area of
interest, free of charge. The system also allows all public agencies with needs for goods and servicesto
publish information concerning their public bidding processes and requirements on the Internet. Public
agencies also publish detailed reports on the results of procurement processes.

The U.S.-Chile FTA covers the procurement of most Chilean central government agencies, 13 regional
governments, 11 ports and airports, and more than 350 municipalitiesin Chile. It also establishes strong
disciplines aimed at preventing discrimination against U.S. firms when bidding on government
procurement opportunities that are covered by the FTA.

EXPORT SUBSIDIES

Chile's Ministry of Foreign Affairs promotes the country's exports, including through grants to private
companies or industries for some export promotional activities. ProChile, the Export Promotion Bureau
of Chile, promotes specific products to targeted exports markets. It provides matching funds of up to 50
percent to participating firms for approved market promotion activities,

Chile provides a simplified duty drawback program for nontraditional exports that reimbursesto firms a
percentage of the value of the export. Companies purchasing capital equipment domestically can borrow
up to seventy-three percent of the amount of customs duties that would have been paid on the capital
goodsif they had been imported. If the capital goods are ultimately used in the production of exports, the
loan balances and any unpaid interest are waived and the producer is not required to repay the loan.
Another export-promotion measure lets all exporters defer import duties for up to seven years on
imported capital equipment or receive an equivalent subsidy for domestically produced capital goods.
Chile has announced that it will phase out the simplified drawback program, in accordance with its WTO
commitments.

Under Chile' s separate VAT reimbursement policy, exporters have the right to recoup the VAT that they
have paid when purchasing goods and using services intended for export activities. Chile's export credit
guarantee program guarantees 80 percent of exporter credits up to alimit of $132,000. Eligible exporters
must have annual sales of lessthan $16.7 million.

The"Country Image" Program is an advertising campaign intended to enhance Chile'simage in target
export markets. The program is ajoint venture between the Chilean public and private sector.

The FTA’s Chapter on Market Access eventually eliminates the use of duty drawback and duty deferral
for inputs from third countries that are incorporated into any good exported to the U.S. or Chile. Full
drawback rights are allowed for the first eight years from entry into force. Beginning on year nine, the
amount of drawback allowed is reduced until reaching zero by year 12.

Export Controls
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Chilean Customs authorities must approve and issue export reports. Exported goods must generally be
shipped within 90 days from the date of the export report, but this period may be extended under certain
conditions. Export reports are filed with the Central Bank by Chilean exporters purely for statistical
purposes. Aswith imports, exporters may use the formal or informal exchange market. All exports must
be reported to the Central Bank, except for copper exports, which are authorized by the Chilean Copper
Commission. Duty-free import of materials used in products for export within 180 days is permitted with
prior authorization. Free-zone imports are exempt from duties and VAT if re-exported.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Protection and enforcement of intellectual property rightsin Chile has been inadequate in several
important respectsin recent years. As aresult, Chile was placed on the 2003 Special 301 Watch List. The
FTA addresses these deficiencies by incorporating an extensive chapter on intellectual property rights that
includes stipulations on trademarks or manufacturing brands, internet domain names, geographic
indications, copyrights and related rights, protection of satellite signals carrying codified programs,
patents, and regulated products. The FTA aso commits Chileto ratify and adhere to certain multilateral
agreements on intellectual property. With full implementation of this agreement, Chile will bein
compliance with its TRIPS obligations as well as providing WTO-plus intellectual protections.

Patents and Trademarks

Chile implemented a patent, trademark, and industrial design law in 1991 that provides product patent
protection for pharmaceuticals and alimited form of pipeline protection. The FTA significantly
strengthens protections under pre-existing Chilean Law. For example, the FTA providesfor the extension
of the protection period for patents when there are unjustified delays in the patenting process. The
Agreement also requires both parties to protect confidential information provided to authoritiesin order to
obtain marketing or health permits for pharmaceutical products and agricultural chemicals. In addition,
the FTA establishes the obligation to undertake reasonabl e efforts to extend patent rights to qualifying
plants.

The Institute of Public Health (ISP in Spanish), Chile'sversion of the U.S. FDA, is the agency charged
with granting health/marketing approval to new drugs. The ISP hasissued health approvals -- which
have effectively constituted marketing approval -- for unauthorized copies of patented products as well as
of products whose patent application isin process or whose period of data exclusivity has not yet expired.
U.S. firms have been obligated to defend their patent rightsin costly court proceedings that take several
years. The FTA requires Chilean authoritiesto establish areasonable link between the actions of the ISP
and the Ministry of Economy’s Industrial Property Department, Chile' s patent and trademark office, to
prevent this undermining of effective patent protection. The U.S. Government continues to monitor
Chil€e' s performance.

Chile's Trademark Law is generally consistent with international standards, but also contains some
deficiencies addressed by the FTA. Some U.S. trademark holders have complained of inadequate
enforcement of trademark rightsin Chile. In relation to Internet domain names, the U.S. and Chile
committed to making a system available for the resolution of disputes, following international standards
with respect to problems such as the cyber-piracy of brands and trademarks for higher-level country
domain names. Furthermore, both countries committed to putting together a database containing
information on individuals who have registered higher-level domain names, which will protect the
personal data of those that have done the registration. The FTA also applies the principle of "first-in-
time, first-in-right" to trademarks and geographical indicators (place-names).
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Copyrights

Despite increasingly active enforcement efforts by the police, piracy of computer software and video
recordings in Chile remains significant. Attempts to enforce copyrights in Chile have met with
considerable delaysin the courts and weak sentences. The U.S. industry estimates |osses related to video
piracy alone to exceed $2 million annually. Chile's copyright law of 1970 offered inadequate penalties
for copyright infringement and had no provision for ex parte civil searches. It was also vague with
respect to injunctions and temporary restraining orders, and placed unnecessary constraints on contractual
rights. Chile approved the long-pending Miscellaneous Law in November 2003 to bring the country into
compliance with TRIPS obligations and addressed some concerns about copyrights and authors rights.
However, U.S. industry representatives have questioned whether the law is adequate. The FTA’s
provisions on copyrights seek to strengthen Chile' s legal framework for protection of copyrights and
related rights such as protection for phonogram producers. For example, the agreement increases the
period of protection for copyrights and related rights to life of the author plus 70 years, establishes strong
prohibitions against circumvention of encryption technology attached to digital works, performances and
phonograms and provides for certain limitations on secondary liability for Internet Service Providers.
The FTA also criminalizes end-user piracy and mandates both statutory and actual damages for IPR
violations and penalizes tampering with anti-piracy technology.

Chile joined both the World Intellectual Property Organization (WIPO) Copyright Treaty and the WIPO
Performances and Phonograms Treaty in April 2001.

SERVICES BARRIERS

Chile'srelatively open services trade and investment regime stands in contrast to its relatively limited
commitments under the General Agreement on Trade in Services (GATS). In particular, Chile maintains
a"horizontal" limitation, applying to all sectorsin Chile's GATS schedule, under which authorization for
foreign investment in service industries may be contingent on a number of factors, including employment
generation, use of local inputs and compensation. This restriction undermines the commercial value and
predictability of Chile's GATS commitments.

Commitments in services under the U.S.-Chile FTA cover both cross-border supply of services and the
right to invest. Market access commitments apply across awide range of sectors, including computer and
related services, telecommunications, audiovisual services, construction and engineering, tourism,
advertising, express delivery, professional services, distribution services, adult education and training
services and environmental services, as well as market access commitments for local basic
telecommunications services.

Chile has made WTO commitments on most basic telecommunications services, adopting the WTO
Reference Paper on Regulatory Commitments and ratifying the GATS Fourth Protocol. Nonetheless,
U.S. companies occasionally complain of regulatory delays and alack of transparency in regulatory
decisions. Chile's WTO schedule of commitments excludes local basi ¢ tel ecommunications services, one-
way satellite transmissions of Direct-to-Home and Direct Broadcast Satellite television services and of
digital audio services. It aso excludes free reception broadcasting services. The U.S.-Chile FTA
establishes requirements for greater levels of transparency in regulatory processes.

Financial Services
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During the 1997 WTO financial services negotiations, Chile made commitmentsin banking services and
most securities and other financial services. However, the Chilean WTO Commitment Schedule in the
securities sector does not include asset fund management (mutual funds, investment funds, foreign capital
investment funds, and pension funds). Chile also reserved the right to apply economic needs and national
interest tests when licensing foreign financial service suppliers. In practice, Chile has allowed foreign
banks to establish branches or subsidiaries and to provide the same range of services as domestic banks.
Foreign insurance companies established in Chile face no limitation on access to the Chilean market as
long as their legal incorporation meets requirements established in the Chilean Corporate Law Code.
Foreign-based insurance companies cannot offer or contract insurance policiesin Chile directly or
through intermediaries.

Under the U.S.-Chile FTA, U.S. banks, insurance, securities, and related services firms face a more open,
competitive, and transparent market. The financial services chapter of the FTA includes core obligations
concerning non-discrimination and most-favored-nation treatment as well as additional market access
obligations. U.S. insurance firms now have full rights to establish subsidiaries or joint ventures for all
insurance sectors with limited exceptions. Chile also committed to phase in insurance branching rights
and to modify its legislation to open cross-border supply of key insurance sectors such as marine,
aviation, and transport (MAT) insurance, insurance brokerage of reinsurance and MAT insurance. U.S.
banks and securities firms are now allowed to establish branches and subsidiaries and may invest in local
firms without restriction, except under very limited circumstances. U.S. financial institutions are al'so
ableto offer financial servicesto citizens participating in Chil€'s privatized voluntary saving plans and
they have gained increased market access through Chile's mandatory social security system. Chile now
alows U.S.-based firms to offer services cross-border to Chileansin areas such asfinancial information,
data processing, and financial advisory services, with limited exceptions. Chilean mutual funds are
permitted to use foreign-based portfolio managers.

INVESTMENT BARRIERS

While Chile welcomes foreign investment, some controls and restrictions exist. Foreign direct investment
is subject to pro forma screening by the Government of Chile. The Foreign Investment Committee (FIC)
of the Ministry of Economy is the ingtitution responsible for approving foreign investment aswell as
setting terms and conditions for related contracts. FIC approval isrequired for the following categories of
investment projects: those whose total value exceeds $5 million; those related to sectors or activities that
are normally developed by the government or carried out by public services; those involving the mass
media; and those made by foreign governments or by foreign public entities. Foreign investment projects
worth more than $5 million are entitled to the benefits and guarantees of Decree Law (DL) 600. Under
this law, the FIC signs a separate contract with each investor, which must stipul ate the time period within
which the investment will be implemented. In the case of mining investments, this period is eight years.
The FIC may extend this period to 12 years. In all other areas the period isthree years. In the case of
investments in industrial or extractive projects (excluding mining) in amounts of at least $50 million, the
term may be extended up to eight years depending on the nature of the project. Under DL 600, profits
from an investment may be repatriated immediately, but none of the original capital maybe repatriated for
one year.

Foreign investorsin Chile may own up to 100 percent of an enterprise established under Chilean law, and
thereis no limit on the period for which they may own property in Chile. They have accessto all sectors
of the economy except for afew restrictionsin coastal trade, air transportation, and the mass media.
Restriction in the fishing industry is subject to international reciprocity (i.e., Chile permits a person to
invest in this sector to the extent that that person’s home country permits Chilean nationalsto invest in
that sector). Most investment projects require additional permits and/or must fulfill other requirements
aside from those set forth in DL 600 (e.g., those pertaining to environmental protection). All investors,
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both local and foreign, must comply with sector-specific legidation at the national, regional, and
municipal levels.

Investors domiciled abroad may bring foreign currency into Chile under Chapter 14 of the Foreign
Exchange Regulations of the Central Bank. Chapter 14 allows the investor to freely sell hisforeign
currency through the formal or informal exchange market. On April 16, 2001 the Central Bank of Chile
suspended its prior controls on capital flows, including the "encaje"--a deposit requirement that applied to
short-term flows. The Central Bank also eliminated an earlier one-year holding period for indirect
investment. Outflows associated with capital returns, dividends, and other investments no longer need
government approval. Restrictions on the issuance of American Depositary Receipts (ADRS) have also
been lifted. Chilean companies are free to take out loans or issue bonds in awide range of currencies.

The U.S.-Chile FTA establishes a secure, predictable legal framework for U.S. investors operating in
Chile. All forms of investments are protected under the FTA, including enterprises, debt, concessions,
contracts, and intellectual property. The FTA removes and prohibits certain potential restrictionson U.S.
investors, such as requirements to buy Chilean rather than U.S. inputs.

Chile notified the WTO in 2000 concerning measures related to local content and trade balancing in the
automotive industry that were inconsistent with the WTO Agreement on Trade-Related Investment
Measures (TRIMS). The Chilean government was granted an extension until December 31, 2001 to
legidate the end of its TRIM S-inconsistent laws. Chile finally cameinto WTO compliancein this area
when the measures concerned were abolished in November 2003.

The U.S. and Chilean Governments and have been discussing a bilateral tax treaty. Until such atreaty
takes effect, profits of U.S. companies will continue to be subject to taxation by both Governments.

ELECTRONIC COMMERCE

Chile has enjoyed rapid growth in the computer/telecommunications sector and Internet use. In February
2000, Chile became the first country in Latin Americato sign a Joint Statement on Electronic Commerce
with the United States, highlighting the countries' agreement that the private sector should take the lead
on the establishment of business practices related to electronic commerce. Furthermore, under the U.S.-
Chile FTA, each country committed to non-discriminatory treatment of digital products, to refrain from
imposing customs duties on such products and to cooperate in numerous policy areas related to electronic
commerce.

On January 15, 2002, the Chilean Congress passed alaw authorizing digital signatures. Law 19,799
establishes the legal framework to regulate commercial operations completed in Chile over the Internet.
The Digital Signature Act provides electronic contracts the same legal recognition and protections that are
given to traditional contracts. In 2003, the Government implemented the electronic invoice, which is
intended to promote e-commerce, facilitate tax compliance by firms and strengthen the Government’s
regulatory control. The Chilean Internal Revenue Service, the Sll, is currently conducting atria run of
the system with eight companies.

Electronic government has also acquired great importance in Chile and isa priority for the Administration
of President Lagos. As part of the overall modernization of the Government, the President has issued
guidelines for the devel opment of electronic government. The Chilean Government has made substantial
progress toward implementation.

OTHER BARRIERS
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Luxury Tax

The luxury tax is currently applied to automobiles whose import value, including insurance and freight,
exceeds $15,740. Under the terms of the FTA, the luxury tax on automobiles will be phased out over 4
years. Starting on January 1, 2004, the threshold for applying the luxury tax will increase each year by
$2,500. Simultaneoudly, the luxury tax rate will fall to 63.75 percent during the first year, 42.5 percent
during the second year and 21.25 percent during the third before reaching 0 percent during the fourth
year.

Digtilled Spirit Tax and Other Taxes

Chile collects an ad valoremtax rate of 27 percent for all liquor. Beers and wine are also subject to a15
ad valorem percent tax rate. Other merchandise subject to additional taxes are: articles of gold; platinum;
ivory; jewelry; natural or synthetic precious stones (15 percent); compressed air arms, their accessories
and bullets (15 percent); fine carpets and upholstery (15 percent); motor homes and caviar (15 percent);
caviar preserves and its substitutes (15 percent); and natural or artificial nonalcoholic beverages (13
percent).
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TRADE SUMMARY

The U.S. trade deficit with Chinawas $124.0 billion in 2003, a 20.3 percent increase over the $103.1
billion deficit in 2002. U.S. goods exports to Chinaincreased by 28.4 percent to $28.4 billion in 2003,
compared to $22.1 billion in 2002, as Chinais currently the fastest growing export market for U.S. goods.
Indeed, over the last three years, U.S. exports to Chinaincreased by 76 percent, while U.S. exports to the
rest of the world decreased by 9 percent. U.S. imports from Chinaincreased by 21.7 percent to $152.4
billion in 2003, compared to $125.2 hillion in 2002. The pace of growth in U.S. exports to China has
outstripped the growth in U.S. imports from China over the last three years 76 percent to 52 percent.

U.S. exports of private commercial services (i.e., excluding military and government) to Chinawere $6.1
billion in 2002 (latest data available), and U.S. imports were $4.1 billion. Sales of servicesin Chinaby
majority U.S.-owned affiliates were $2.6 billion in 2001 (latest data available), while sales of servicesin
the United States by majority China-owned firms were $144 million.

The stock of U.S. foreign direct investment (FDI) in Chinaiin 2002 was $10.3 billion, down from $11.4
billionin 2001. U.S. FDI in Chinais concentrated in the manufacturing and mining sectors.

Three areas continued to generate significant problems — agriculture, intellectual property rights (IPR) and
services. The area of agriculture proved to be especially contentious between the United States and
China. While concerns over market access for U.S. agricultural products are not unique to China,
particularly serious problems were encountered on many fronts during the first two years of China's
WTO membership, particularly with regard to China’s regulation of agricultural goods made with
biotechnology, the administration of China s tariff-rate quota system for bulk agricultural commodities,
and the application of sanitary and phytosanitary (SPS) measures and inspection requirements. In the IPR
area, China has made significant improvementsto its framework of laws and regulations, but the lack of
effective IPR enforcement remains amajor challenge. In addition, concerns arose in many services
sectors, largely due to transparency problems, delays in the issuance of legidative measures, and China's
use of prudential and entry threshold requirements that exceeded international norms. Transparency
concerns cut across sectors, and although China has made notable improvements in this area, China's
decision-making and regulatory processes largely continue to be opague. While some ministries and
agenciestook steps to improve opportunities for public comment on draft laws and regulations, and to
provide appropriate WTO enquiry points, China's overall effort was plagued by uncertainty and alack of
uniformity. Recognizing that adjustments must be made to address fundamental issues of transparency
more systemically, China’s leadership has instructed government think tanks to draft concrete reform
proposals on awide array of legal and policy issues to improve the transparency and efficiency of China's
market structure.

Asthe slowdown in China’' s WTO implementation efforts became evident in 2003, senior Administration
officials stepped up efforts to engage senior Chinese leaders. U.S. Trade Representative Zoellick made
two separate visits to Chinafor talks on WTO implementation matters with Premier Wen and with Vice
Premier Wu Yi. Healso raised U.S. concerns throughout the year with his MOFCOM counterpart. The
Secretaries of Commerce and Treasury made their own trips to China, again carrying the message that
China’ s WTO implementation was a matter of the highest priority. Sub-cabinet officials from various
U.S. economic and trade agencies also met with their Chinese counterparts in China, Washington and
Genevato work through areas of concern, including WTO implementation issues, on numerous other
occasions.

The Administration also utilized the newly established sub-cabinet dialogue on WTO compliance and
other trade matters, which brings together U.S. economic and trade agencies and various Chinese
ministries and agencies with arole in China's WTO implementation. Meetings were convened twicein
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2003, once in February, led by then Deputy United States Trade Representative Huntsman, and later in
November, led by Deputy United States Trade Representative Shiner. These meetings have proven to be
effective in communicating specific trade concerns and in serving as an early warning mechanism for
emerging trade disputes.

The new Chinese |eadership continues to adhere to the policy of pegging China’'s currency (the RMB) to
the U.S. dollar, asit has done for the past 10 years. The new leadership has publicly committed itself to
the goal of moving toward a flexible exchange rate and has taken some measures to prepare for such a
system such as relaxing some capital controls, but has not announced a timetable for implementing a
more liberalized, market-oriented currency regime. Throughout 2003, the Administration urged China,
both bilaterally and in multilateral fora, to move toward a flexible, market-based exchange rate regime
and to reduce controls on capital flows. Treasury Secretary Snow traveled to Chinafor discussions with
senior Chinese officials on arange of financial issues, including exchange rate policy. In addition, at the
September 2003 G7 meeting in Dubai, the ministers and central bank governors endorsed flexibility in
exchange rates for large economies. Serious engagement with China on thisissue will continue in 2004.
For example, a new Technical Cooperation Program involving the Treasury Department and the central
bank of Chinawas implemented in early 2004. This program isintended to help create the market
mechanisms needed for Chinato make the transition to a flexible exchange rate regime.

Overal, while China has a more open and competitive economy than 25 years ago, and China sWTO
accession has led to the removal of additional trade barriers, there are still substantial barriersto trade that
have yet to be dismantled, In addition, some agencies have renewed efforts to erect new technical
barriersto trade. In many sectors, import barriers, opague and inconsistently applied legal provisions, and
limitations on foreign direct investment often combine to make it difficult for foreign firmsto operatein
China. The central government continues to implement industrial policies and protect noncompetitive or
emerging sectors of the economy from foreign competition. Provincia and lower-level governments have
strongly resisted certain reforms that would eliminate sheltered markets for local enterprises or reduce
jobs and revenues in their jurisdictions, although they have also supported market access for other foreign
investors that do not pose athreat to local vested interests.

If Chinaisto complete the implementation of its WTO commitments and institutionalize market-oriented
reforms, it will have to resist the temptation to retain mechanisms that allow government officialsto
intervene in the Chinese economy in a manner that is inconsistent with market principles. Despiteits
remarkable transformation over the past quarter century, China continues to suffer from its command
economy legacy. Asaresult, Chinese economic policy-making operatesin away that prevents U.S.
businesses from achieving their full potential in the China market

IMPORT POLICIES

China has traditionally restricted imports through high tariffs and taxes, quotas and other non-tariff
measures, and restrictions on trading rights. As part of itsfirst year in the WTO, China significantly
reduced tariff rates on many products and the number of goods subject to import quotas, expanded trading
rights for Chinese enterprises, and increased the transparency of its licensing procedures. However,
during China’'s second year of WTO membership, while China continued to reduce tariff rates on
schedule and made other implementation progress, bureaucratic inertia and a desire to protect sensitive
industries contributed to a significant loss of the momentum created in the first year of China sWTO
membership.

Trading Rights and other Restrictions

Trading Rights
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Chinarestricts the types and numbers of entities with the right to trade. Only those domestic and foreign
firms with trading rights may import goods into or export goods out of China. Restrictions on the type
and number of firms with trading rights contribute to systemic inefficienciesin the trading system and
create substantial incentives to engage in smuggling and other corrupt practices.

Liberalization of the trading rights system had been proceeding gradually since 1995. The pace
accelerated in 1999 when MOFCOM’ s predecessor, MOFTEC, announced new guidelines allowing a
wide variety of Chinese firmswith annual export volumes valued in excess of $10 million to register for
trading rights. In August 2001, China extended this regulation to allow foreign-invested firms to export
their finished products. Import rights of foreign-invested firms were still restricted to the import of
inputs, equipment and other materials directly related to their manufacturing or processing operations.
Firms and individuals without trading rights, including foreign-invested firms with a manufacturing
presence in China seeking to import products made outside of China, are required to use alocal agent.

In its WTO accession agreement, China committed to substantial liberalization in the area of trading
rights. Specifically, China committed to eliminate its system of examination and approval of trading
rights and make full trading rights automatically available for all Chinese enterprises, Chinese-foreign
joint ventures, wholly foreign-owned enterprises and foreign individuals, including sole proprietorships,
within three years of its accession, or by December 11, 2004, which is the same deadline for Chinato
eliminate most restrictions in the area of distribution services. Chinafurther committed to expand the
availability of trading rights pursuant to an agreed schedule during the first three years of its WTO
membership.

Through the first two years of its WTO membership, it appears that China has fully implemented the
required liberalization of trading rights for Chinese enterprises. However, it appears Chinahasfallen
behind in phasing in trading rights for foreign-invested enterprises. By now, China should have made full
trading rights available to al joint ventures with minority or magjority foreign ownership. Instead, China
has continued to limit the availability of trading rights by imposing conditions on the eligibility of these
enterprises, including requirements related to minimum registered capital, import levels, export levels and
prior experience.

In January 2004, Chinacirculated a draft of a new Foreign Trade Law for comment. Thisnew law is
intended to institute an automatic trading rights system and bring Chinainto full compliance with its
WTO commitments on trading rights for al Chinese-foreign joint ventures, wholly foreign-owned
enterprises and foreign individuals. The United States subsequently raised two concerns with this draft,
and Chinaindicated that it would make the changes sought by the United States. In connection with the
run-up to the April 2004 meetings of the Joint Commission on Commerce and Trade (JCCT), to be hosted
by Commerce Secretary Evans and U.S. Trade Representative Zoellick, the United States has sought
assurances from Chinathat it will issue any necessary implementing regulations swiftly after it finalizes
the new law, so that Chinawill bein a position to comply fully with its trading rights commitments by the
December 11, 2004 deadline.

Under the terms of China s WTO accession, the import of some goods such as grains, cotton, vegetable
oils, petroleum, sugar, fertilizers, news publications and related products can still be reserved primarily
for state trading enterprises. However, for grains, cotton, vegetable oils and fertilizers, China committed
to making a portion of the tariff-rate quotas (ranging from 10 percent to 90 percent) available for import
through non-state traders. In some cases, the percentage available to non-state traders increases each
year.
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Import Substitution Policies

Throughout the 1990s, China gradually reduced formal import substitution policies. InitsWTO
accession agreement, China committed that it would not condition import or investment approvals on
whether there are competing domestic suppliers or impose other performance requirements. In
anticipation of this commitment, China enacted legal changesin 2000 and 2001 to eliminate local content
requirements for foreign investments. Under the prevailing rules, however, investors are still
“encouraged” to follow some of the formerly mandated practices. Instances in which the Chinese
Government has reportedly pursued import substitution policies include:

Fertilizer. Since 2001, China has offered value-added tax (VAT) exemptions and rebates for the types of
fertilizers that are primarily produced domestically, but not for like or directly competitive imported
fertilizers of American producers. U.S. industry representatives believe Chinaistrying to encourage
consumption of domestically produced fertilizer.

Semiconductors. China’'s 10th Five-Y ear Plan calls for an increase in Chinese semiconductor output from
$2 billion in 2000 to $24 billion in 2010. In pursuit of this policy, China has attempted to encourage the
development of China's domestic integrated circuit (1C) industry through, among other things,
discriminatory VAT policies. In particular, through a series of measures, China has provided for the
rebate of a substantial portion of the 17 percent VAT paid by domestic manufacturers on their locally
produced ICs. China, meanwhile, charges the full 17 percent VAT on imported ICs, unless they were
designed in China. The United States raised thisissue with Chinain severa high-level bilateral meetings
beginning in early 2003. Although Chinainitially appeared willing to reconsider its differential tax
treatment of |Cs, by the end of 2003 China appeared to have hardened its conviction that it was acting
consistently with its WTO obligations. In March 2004, the United States requested formal consultations
with China, the first step under the WTO'’ s dispute resolution procedure. If the consultations do not lead
to aresolution within 60 days, the United States can then request that aWTO panel rule on whether
China s differential tax treatment is consistent with its WTO obligations.

Automobile Investment Guidelines. China s automobile industria policy offered significant advantages
for foreign-invested factories using high-levels of local content. In 2001, in anticipation of China’ s new
obligations as a WTO member, SETC issued Bulletin No.13, which provided that the preferential policy
for automobile localization rates would be cancelled upon China' s WTO accession. However, U.S. auto
manufacturers report that some local government officials continued in 2002 to require local content and
cite the old auto policy’s standards. China also committed to issue a revised automotive industrial policy
within two years of its WTO accession, or by December 11, 2003. In an effort to comply with that
commitment, the NDRC announced in April 2003 that it was drafting a new development policy for the
automotive industry. Although the NDRC called for comments by interested parties, it released the draft
policy only to domestic firms. Foreign automakers later obtained copies from their joint venture partners,
but the U.S. Government’ s request for a copy was refused. Reportedly, the April 2003 draft of the policy

did not contain specific local content requirements, but did contain atarget that domestically designed
automobiles would account for 50 percent of the market by 2010. It also includes provisions that
discourage the importation of auto parts, seek to restrict imports of complete knocked-down auto kits, and
set targets encouraging the use of domestic technology. Chinais aso reportedly considering a
requirement that separate distribution channels be used for domestic and imported autos. At WTO
meetingsin late 2003 and during the run-up to the April 2004 JCCT meetings, the United States
expressed concern about the direction of the draft policy and urged Chinato issue the draft policy for
public comment.
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Telecommuni cations Equipment. There have been continuing examples of Ministry of Information
Industry (MI1) and China Telecom adopting policiesto discourage the use of imported components or
equipment. For example, MII has reportedly still not rescinded an internal circular issued in 1998
instructing telecommuni cations companies to buy components and equipment from domestic sources.

Tariffsand other Import Charges
Tariff Reductions

Under the terms of its WTO accession, China committed to substantial reductionsin its tariff rates. In
2002, China' sfirst full year of WTO membership, the overall average tariff rate fell from over 15 percent
to 12 percent. Further tariff cuts are scheduled, with most of them taking place within five years of
China’ s WTOQO accession.

China’'s post-WTO accession tariff rates are “bound,” meaning that China cannot raise them above the
bound rates without “compensating” WTO trading partners, i.e., re-balancing tariff concessionsor, in
accordance with WTO rules, being subject to withdrawal of substantially equivalent concessions by other
WTO members. “Bound” rates give importers a more predictable environment. Chinamay also apply
tariff rates significantly lower than the WTO-required rate as in the case of goods that the government has
identified as necessary to the development of akey industry. For example, China s Customs
Administration has occasionally announced preferential tariff rates for items that benefit key economic
sectors, in particular for the automotive, steel and chemical industries.

China’ s WTO accession commitments are having a dramatic effect on tariffs for many products of
interest to the United States. Tariffs for some passenger cars were over 100 percent prior to accession,
and will be reduced to 25 percent by 2005. Chinawill also reduce its tariffs on auto parts to 9.5 percent
by 2005. China's elimination of tariffs on the products covered by the Information Technology
Agreement (ITA) — semiconductors and semiconductor manufacturing equipment, computers and
computer parts, software, telecommunications equipment and computer-based analytical instruments —
began upon accession and isto be completed by 2005. U.S. exports of ITA goodsto China continued to
expand in 2003, totaling $4.4 billion by the end of the year.

In 2003, the United States, with the support of other WTO members, resolved one notable problem
involving China s treatment of fifteen ITA product categories, covering certain semiconductor and
telecommunications equipment inputs. When Chinaimplemented its 2002 ITA tariff changes, it
conditioned the availability of reduced or zero tariffs for these products on the importer’ s completion of
an end-use certificate, to be approved by the Ministry of Information Industry (MI1), guaranteeing that the
products being imported would be used as inputs into the production of finished information technol ogy

(IT) productsin China. This requirement was not authorized by China’'s WTO accession commitments,
and the WTO Committee of Participantsin the Expansion of Trade in Information Technology Products
(ITA Committee) had rejected this type of condition whenever aWTO member sought to pursueit. The
United States pursued this issue bilaterally with the Chinese and blocked China s membershipinthe ITA
Committee until thisissue could be resolved. When Chinamade its 2003 tariff changes, it addressed this
issue by transferring the certification requirement from MIl to the Customs Administration and thereby
creating, in essence, a notification process. Chinawas voted into the ITA Committeein April 2003.

A number of other U.S. industrial products benefiting from reduced Chinese tariffs showed strong export
growth in 2003. For example, U.S. exports of iron and steel to Chinaincreased by 123 percent in 2003
and reached $1.1 billion. U.S. medical and optical equipment exportsincreased by 28 percent in 2003,
rising to $1.6 billion.
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In another important sector, tariffsfor U.S. priority agricultural products fell from an average of 31
percent to 14 percent on January 1, 2004. China has also reduced itstariffs on frozen beef cutsto 12
percent, frozen potato products and grapes to 13 percent, beef and pork offal, cheese and citrusto 12
percent, frozen poultry parts, apples, pears, dmonds and pistachios to 10 percent, paper to 5.4 percent,
and wood to 4.2 percent.

However, China plans to maintain high duties on some products that compete with sensitive domestic
industries. For example, the tariff on large motorcycleswill only fall from 60 percent to 45 percent.
Likewise, most video, digital video, and audio recorders and players still face duties of around 30 percent.
Raisins face duties of 35 percent.

Tariff Classification

Tariff classification remained a problem in 2003. Customs officers have wide discretion in classifying a
particular import. Chemical importers report that they have to “negotiate” tariff classification with
customs officers at each port. While foreign businesses might at times have benefited from their ability to
negotiate tariff classification into tariff categories with lower import duty rates, lack of uniformity makes
it difficult to anticipate border charges.

Customs Valuation

Importers have often reported inappropriate valuation methods by customs officials, resulting in higher-
than-necessary customs charges. In early 2002, Chinareleased new valuation regulations in order to
bring its valuation practices into conformity with the WTO Customs Va uation Agreement.

Despite the issuance of the new valuation regulations, importers report that many Customs officials
continue to use minimum and reference price lists rather than the actual transaction price for valuation
purposes. While at times this can result in lower import charges — especially for certain luxury imports —
it tends to increase fees for many products, ranging from apples to big-ticket machinery and electronic
imports. In addition, many Customs officials still automatically apply royalty and software feesto the
dutiable value, even though China’ s new regulations correctly direct them to add those fees only if they
have been paid to the exporter as a condition of the particular salein question.

In 2003, another concern became more immediate. According to reports from U.S. exporters, Chinawas
continuing to value digital products based on the imputed value of the content, which includes, for
example, the data recorded on a floppy disk or CD-ROM. China committed to discontinue that valuation
method by December 11, 2003 and instead implement the WTO Decision on Valuation of Carrier Media
Bearing Software for Data Processing Equipment. That decision makes clear that duties are to be
assessed on the basis of the value of the underlying carrier medium, meaning, for example, the floppy
disk or CD-ROM itself. Following high-level bilateral engagement, China began charging duties on the
value of the underlying carrier medium in late 2003.

Rules of Origin
Chinais till using regulations written in the 1980s on determining the origin of imports. Although China

Customs has been slow in drafting new regulations, importers have not reported problems stemming from
inappropriate application of rules of origin.
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Border Trade

Firms along China’ s borders can receive an exemption from, or reduction in, tariff and licensing
reguirements based on aregulation issued in 1996. This policy was intended to allow small-scale traders
to operate in border communities. The regulation expired in 2000, but in the absence of anew policy
governing border trade, customs officials are still applying the 1996 regulation. Larger operators appear
to be taking advantage of this system to import bulk shipments across China' sland bordersinto its
interior at preferentia rates. For some time, Chinawas reluctant to stop such shipmentsin its
economically depressed northern and western areas. The government, however, recently eliminated
preferential tariff rates for boric acid and a number of other import items of concern to the United States,
although severa other products continue to benefit from preferential treatment. China continues to use
border trade policies to provide preferential treatment for Russian timber imports, to the detriment of U.S.
timber exporters.

Taxation

In April 2001, the National People’s Congress Standing Committee passed long-awaited changes to the
tax collection law, designed to standardize and increase the transparency of China’stax procedures. The
State Council issued detailed regulations for the implementation of thislaw in September 2002. As part
of abroader campaign to “rectify market order” and eliminate inter-provincial barriersto domestic
commerce, the Chinese central government also implemented measures to prevent local governments
from applying tax treatment that discriminated in favor of locally owned firms.

Foreign investors, including those who have used investment as an entry point to the Chinese domestic
market, have benefited from investment incentives, such as tax holidays and grace periods, which allow
them to reduce substantially their tax burden. Domestic enterprises have long resented rebates and other
tax benefits enjoyed by foreign-invested firms, and these benefits may be gradually phased out.

Application of China’s single most important revenue source —the VAT, which ranges between 13
percent and 17 percent, depending on the product —is uneven. Importers from awide range of sectors
report that, because taxes on imported goods are reliably collected at the border, they are sometimes

subject to application of aVAT that their domestic competitors often fail to pay. Asdiscussed abovein
the section on import substitution policies, China has substantially reduced the VAT rate for
semiconductors manufactured in Chinathrough a rebate program, while the full VAT must be paid on
imported semiconductors. China has also announced the selective exemption of certain fertilizer products
from the VAT, to the disadvantage of imports from the United States. Other tax exemption programs,
designed to reduce the tax burden on farmers, put U.S. farm imports at a competitive disadvantage. China
also retains an active VAT rebate program for exports, although rebate payments are often delayed. In
2003, China announced the reduction of VAT rebates for exports by three percentage points partly in
response to foreign complaints about an under-valued RMB. Although State Administration of Taxation
officials plan eventually to eliminate rebates as away to increase tax revenues, the authorities have
continued this practice to date in order to spur domestic economic growth.

China’'s 1993 consumption tax system has also raised concerns among U.S. exporters. Because China
uses a substantially different tax base to compute consumption taxes for domestic and imported products,
the tax burden imposed on imported consumer goods ranging from a coholic beverages to cosmetics to
automobilesis higher than for competing domestic products.

Antidumping, Countervailing Duty and Safeguard M easur es
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China continued to aggressively apply its antidumping law in 2003, initiating six hew investigations and
completing eleven. Of the newly initiated investigations, five involved U.S. exports. Chemical products
are the most frequent targets of Chinese antidumping investigations. China s implementation of its
antidumping regime has raised concernsin key areas such as transparency, due process and judicial
review. The United Statesis seeking to clarify and address these concerns both bilaterally and
multilaterally. To date, China has not initiated a countervailing duty investigation. At the end of 2003,
Chinaremoved safeguard measures put in place in 2002 against certain steel products, although the effect
of those measures had been reduced by several rounds of exclusions during 2003.

A government restructuring carried out early in 2003 merged the agencies formerly responsible for
conducting China' s antidumping investigations into MOFCOM. Investigations continue to be conducted
under regulations and rules issued by the predecessor organizations, the Ministry of Foreign Trade and
Economic Cooperation (MOFTEC) and SETC. These regulations and rules were primarily good-faith
efforts to implement the relevant WTO commitments and improve pre-WTO measures, including
procedures for public hearings, but they remain vaguely worded. In addition, as MOFCOM has
conducted investigations under the new regulations and rules, several concerns have developed in key
areas such as transparency and due process. Meanwhile, the Chinese People’ s Supreme Court in Beijing
has promulgated rules providing for judicial review of trade remedy determinations, but no case has yet
reached the courts.

Non-Tariff Barriers

China sWTO accession agreement obligated China to address many of the non-tariff barriersit had
historically used to restrict trade. For example, Chinais abligated to phase out its import quota system,
apply international normsto its testing and standards administration, remove local content requirements,
and make its licensing and registration regimes transparent. At the national level, China made progress
following its WTO accession in reforming its testing system, revising regulations requiring local content,
and improving overall regulatory transparency, including in the licensing area. Despite this progress,

however, as China’ s trade liberalization efforts moved forward, some non-tariff barriers remained in place
and even increased in 2003.

Two years after China sWTO accession, many U.S. industries complain that they face increasing non-
tariff barriersto trade. These barriersinclude regulations that set high thresholds for entry into service
sectors such as banking and insurance, selective and unwarranted inspection requirements for agricultural
imports, unreasonabl e rules on biotechnology products, and the use of questionable sanitary and
phytosanitary measures to control import volumes.

Many U.S. industries have aso complained about China’s manipulation of technical standards. In fact,
several national officials have stated openly in the state-run media that China should manipulate technical
standardsto limit imports. At the sub-national level, importers have expressed concern that local officials
do not understand China’s WTO commitments and are not prepared to relinquish control over the local
economy. These problems are compounded by the fact that coordination between the State
Administration for Quality Supervision and Inspection and Quarantine (AQSIQ) and its new affiliated
bodies, the China National Certification and Accreditation Administration (CNCA) and the
Standardization Administration of China (SAC), islacking, asis coordination between these bodies and
China Customs and other local implementers of standards and import regulations.

Import Quotas
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Quotas on most products were eliminated or scheduled to be phased out under the terms of China sWTO
accession. China s WTO accession agreement required Chinato eliminate existing quotas for the top
U.S. priority products upon accession and phase out remaining quotas, generaly by two years but no later
than five years after accession. In 2002, quotas remained in place for eight categories of goods, including
watches, certain vehicles, motorcycles, machine tools, oil and rubber. Chinadid not have a system to
allocate quotas in place as required, and bureaucratic delays in allocating quotas disrupted imports of
many products, particularly in the auto sector. Because of these problems, in December 2002, MOFTEC
announced it would extend the validity of 2002 import quotas for machinery and electronic imports
(including automobiles). Holders of a 2002 MOFTEC-issued “Machinery and Electronic Import Quota
Certificate,” if they applied by December 31, 2002, could receive a 2002 “Import License” valid until
March 31, 2003. Continuing the phase-out of its quota system, China announced that beginning January
1, 2003, certain vehicles, vehicle parts, motorcycles, motorcycle parts, cameras, watches, and cranes and
chassis would no longer be subject to import quotas.

In the past, China often did not announce quota amounts or the process for allocating quotas. The
government set quotas through negotiations between central and local government officials at the end of
each year. Under the terms of its WTO accession agreement, China must make quotas available at agreed
levelsthat increase 15 percent each year. Chinais required to allocate quotas to importers based on
detailed rules outlined in China s accession agreement. For some products, such as autos, China’'s
implementation of the required quota system has been characterized by unwarranted delay, lack of
transparency and inappropriate alocations in both 2002 and 2003.

Monopoly importers have also been able to establish de facto quotas that maximize their monopoly rents.
For example, the sole official government theatrical film importer informally limits the number of foreign
motion pictures for theatrical release it allowed each year. In 2001, this number wasten. InitsWTO
accession agreement, China committed to allow 20 foreign films to be distributed annually in Chinaon a
revenue-sharing basis.

Tariff-Rate Quotas

In 1996, China claimed to have introduced atariff-rate quota (TRQ) system for imports of wheat, corn,
rice, soy qil, cotton, barley, and vegetable oils. The quota amounts were not publicly announced,
application and allocation procedures were not transparent, and importation occurred through state trading
enterprises. Chinalater introduced a TRQ system for fertilizer imports. Under these TRQ systems, China
places quantity restrictions on the amount of these commaodities that can enter at alow “in-quota’ tariff
rate; any imports over that quantity are charged a prohibitively high duty.

As part of its WTO accession commitments, Chinawas to establish large and increasing TRQs for
imports of wheat, corn, rice, cotton, wool, sugar, vegetable oils, and fertilizer, with most in-quota duties
ranging from 1 percent to 9 percent. Each year, a portion of each TRQ isto be reserved for importation
through non-state trading entities. China’ s accession agreement sets forth specific rules for administration
of the TRQs, including increased transparency and reallocation of unused quota to end-users that have an
interest in importing.

However, China simplementation of its TRQ systems has been problematic since it joined the WTO.
Regulations for the administration of the TRQ systems were issued late, did not provide the required
transparency and imposed burdensome licensing procedures. TRQ allocations were also plagued by
delays. Chinese officials have repeatedly argued that the agencies responsible for TRQ administration
were unprepared for such a difficult task, resulting in one-time delaysin allocations.
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China's performance improved in certain respects during 2002, and 2003 TRQs were issued close to the
prescribed times. However, the U.S. Government remained concerned, particularly because 2002 trade
data showed extremely low fill-rates for the TRQ commodities of most interest to U.S. industry. The
guota fill-rates for wheat, corn and cotton were 7 percent, 0.1 percent and 22 percent, respectively.

While the United States' efforts in 2003 focused on ensuring that necessary systemic changes were made
by the National Development and Reform Commission (NDRC), exports of some bulk agricultural
commodities from the United States increased dramatically primarily due to market conditions. In
particular, U.S. cotton exports totaled $737 million during 2003, representing a 423 percent increase over
2002.

Nevertheless, in 2003, the most serious problems — lack of transparency, sub-divisions of the TRQ, small
allocation sizes and burdensome licensing — persisted. In June 2003, following high-level meetings
between the United States and China, China agreed to take steps to address most of these concerns. China
followed through in part in October 2003, when it issued new regulations for shipments beginning
January 1, 2004. Key changes made by these regulations include the elimination of separate allocations
for general trade and processing trade, the elimination of certain unnecessary licensing regquirements, and
the creation of a new mechanism for identifying all ocation recipients.

Import Licenses

In the early 1990s, China began to reduce substantially the number of products subject to import licensing
requirements. With its WTO accession, China committed to the fair and non-discriminatory application
of licensing procedures.

Among other things, China committed upon its WTO accession to limit the information that a trader must
providein order to receive alicense, to ensure that licenses are not unnecessarily burdensome, and to
increase transparency and predictability in the licensing process. MOFTEC issued new regulations and
implementing rules to facilitate licensing procedures shortly after China s accession. However, license
applicants reported that they have had to provide sensitive business details unnecessary for smple import
monitoring.

In some sectors, importers also reported that MOFTEC was using a“one-license-per-shipment” system
rather than providing licenses to firms for multiple shipments. This system acted as an impediment to
trade. MOFTEC began to allow more than one shipment per license in late 2002 following U.S.
interventions, although the measure authorizing the “one-license-per-shipment” system apparently
remainsin place.

China’ sinspection and quarantine agency, AQSIQ, has also imposed inspection-related requirements that
had the effect of restricting imports of some U.S. agricultural goods. In particular, two AQSIQ measures
issued in 2002 require importers to obtain an import inspection permit or a quarantine permit for many
agricultural goods before they can enter China, such as livestock, poultry, grains, oilseeds, planting seeds,
horticultural products, and hides and skins. U.S. exporters have been concerned that AQSIQ is using the
procedures provided for by these measures to control the pace and quantity of some imports, which would
be contrary to China s market access and import licensing commitments. They have also been concerned
about the burdensome nature of these procedures and reported sel ective enforcement by AQSIQ.
Following multiple U.S. interventions, some progress appeared to have been achieved in early 2003, as
China discontinued arbitrary limits on imported poultry and pork shipments. However, many concerns of
U.S. exporters have not yet been addressed.

Export Licenses and Fees
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Over the last severa years, China has progressively reduced the number of products requiring some type
of export license. 1n 2003, China continued thistrend, asit freed up two more categories of products
from this requirement. However, 52 categories of products (equaling 338 items at the 8-digit tariff level)
are still subject to various types of export licenses. Products still requiring export licenses include some
grains, cotton, livestock, raw materials and metals, lethal chemicals, and food products. For some
products, such as fluorspar and coke, export licenses require exporters to pay fees beyond the
administrative costs of administering an export license system and are accompanied by export quotas. In
addition, China still occasionally imposes new export licensing requirements on strategically sensitive
commodities.

China also requires export licenses on products that are the subject of antidumping dutiesin aforeign
market. However, the central government has delegated responsibility for issuing these licenses to quasi-
governmental industry associations formed to take the place of the ministries that governed production
during the earlier central planning era. Foreign investors report that the industry associations are using
the power to issue export licenses to force companies to participate in association-supported activities.
For example, the steel producers’ industry association will not issue an export license to any company
that does not contribute to its antidumping defense funds.

STANDARDS, TESTING, LABELING AND CERTIFICATION

In preparation for its WTO entry, China devoted significant energy to reforming its standards, testing,
labeling, and certification regimes. In its accession agreement, China specifically committed that it would
ensure that its conformity assessment bodies operate with transparency, apply the same technical
regulations, standards and conformity assessment procedures to both imported and domestic goods and
use the same fees, processing periods and complaint procedures for both imported and domestic goods.

In April 2001, China merged its domestic standards and conformity assessment agency and entry-exit
inspection and quarantine agency into one new organization, the Administration of Quality Supervision,
Inspection, and Quarantine, or AQSIQ. Chinese officials explained that this merger was designed to
eliminate discriminatory treatment of imports, including requirements for multiple testing smply because
aproduct was imported rather than domestically produced. In 2001, China also formed two quasi-
independent agencies administratively under AQSIQ: CNCA, charged with the task of unifying the
country’s conformity assessment regime, and SAC, responsible for setting mandatory national standards
and unifying China’ s administration of product standards and aligning its standards and technical
regulations with international practices and China' s commitments under the WTO Agreement on
Technical Barriersto Trade.

While the formation of AQSIQ and a unified system of certification are positive steps, implementation of
standardization and certification regulations continues to be a problem. Although China agreed to apply
the same standards and fees to imported and domestic products upon its accession to the WTO, some
importers report discriminatory treatment and enforcement of standards. For example, foreign
companies products can only betested at certain laboratories, although this has not appeared to have a
negative impact. U.S. companies cite problemswith alack of transparency in the certification process,
lack of coordination among standards bodies as well as between standards bodies and other agencies,
burdensome requirements, and long processing times for licenses. Some companies have also expressed
concern that their intellectual property will be released to competitors when they submit samples of high-
technology products for mandatory quality testing. In some cases, laboratories responsible for testing
imported products are affiliated with domestic competitors, making the possibility of such releases more
likely.
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A continuing and growing concern among many foreign companies and associations is the lack of
transparency in China’ s standards devel opment process. The vast majority of standards-setting bodies are
not fully open to foreign participation, in some cases refusing membership to foreign firms and in other
cases refusing to alow companies with majority foreign ownership to vote. In addition, in a number of
sectors, including information technology equipment, tel ecommunications equipment, electrical products,
and whiskey, concern has grown over the past year as China has pursued the devel opment of unique
reguirements, despite the existence of well-established international standards. These China-specific
standards, which sometimes appear to have little scientific basis, could create significant barriers to entry
into China' s markets because of the high cost of compliance for foreign companies.

China' s designated standards notification authority, the Ministry of Commerce, has been notifying
proposed standards, technical regulations and conformity assessment procedures to WTO members, as
required by the WTO Agreement on Technical Barriersto Trade (TBT Agreement). Almost all of these
notified TBT measures have emanated from AQSIQ, however, and have not included measures that
should be notified from other agencies. In late 2003, in part to address this problem, China reportedly
formed a new inter-agency committee, with representatives from approximately 20 ministries and
agencies and chaired by AQSIQ, to achieve better coordination on TBT (and SPS) matters.

In 2003, asin 2002, the comment periods established by Chinafor notified TBT measures in some cases
were unacceptably brief. In other cases, insufficient time was provided for Chinese regulatory authorities
to consider interested parties comments before a regulation was adopted. |n addition, Chinafailed to
notify many measures emanating from AQSIQ and other agencies that should have been notified
according to the terms of the TBT Agreement.

Meanwhile, in 2003, after China’s formerly separate bureaucracies for imported and domestic goods
settled into unified entities, Chinese standards agencies devel oped a closer working relationship with the
U.S. Government and private sector, including joint technical programs and ongoing consultations on
issues related to standardization and conformity assessment. To increase U.S.-China cooperation on
standards issues, the United States obtained AQSIQ’ s support in principle for the establishment of anew
U.S. private sector standards office in China. This new office will focus on strengthening ties with
Chinese government regulatory authorities, Chinese industry associations and Chinese standards
developers and on ensuring that close communication exists between U.S. and Chinese standards
developers. The United States has also increased its technical assistance to Chinain the standards area,
with programs addressing pharmaceuticals, medical devices, building materials, fertilizer and information
and communications technology.

China banned imports of U.S. beef in December 2003 with the detection of one positive case of Bovine
Spongiform Encephal opathy (BSE) in the State of Washington. As of the publication of this report, the
U.S. government is taking aggressive action and is working intensively to re-open the market as quickly
aspossible. In addition, the United States is working in the International Organization for Epizooticsto
revise international standards on BSE to reflect current scientific knowledge.

WirelessLAN Encryption Standards

In May 2003, Chinaissued two mandatory standards for encryption over Wireless Local Area Networks
(WLANS), applicable to domestic and imported equipment containing WLAN (also known as Wi-Fi)
technologies. These standards, which are scheduled to become fully effective in June 2004, incorporate
the WLAN Authentication and Privacy Infrastructure (WAPI) encryption technique for secure
communications. This component of the standards differs significantly from the internationally
recognized standards that U.S. companies have adopted for global production. Chinais enforcing its use
by providing the necessary algorithms only to alimited number of Chinese companies. Accordingly, U.S.
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and other foreign manufacturers would have to work with and through these companies, some of which
are their competitors, and provide them with technical product specifications, if their products are to
continue to enter China s market.

China's WLAN encryption policy isamatter of grave concern to the U.S. Government and U.S.
companies. If thispolicy goesinto effect, Chinawould be the only country in the world mandating a
specific encryption standard for general consumer use. The United Statesis particularly concerned that
the new standards would require foreign suppliersto enter into joint ventures with Chinese companies and
transfer technology to them. Thistype of compelled investment and technology transfer would appear to
be inconsistent with China s WTO commitments. It also raises other serious WTO concerns, including
the use of standards that are more trade-restrictive than necessary to fulfill alegitimate objective. Asa
technical matter, these new standards al so should have been notified to the WTO.

The Administration has repeatedly pressed China on this issue since the issuance of the new standards,
including during the run-up to the April 2004 JCCT meetings. Most recently, in early March 2004, the
Administration demonstrated the seriousness of its concern in ajoint letter from Commerce Secretary
Evans, Secretary of State Powell and U.S. Trade Representative Zoellick to Vice Premiers Wu Yi and
Zeng Peiyan.

Quality and Safety Certification

In December 2001, CNCA promulgated a new compulsory product certification system. Under this
system, there is one quality and safety mark, called the “ China Compulsory Certification” (or CCC) mark,
for both Chinese and foreign products. Under the old system, domestic products were only required to
obtain the Great Wall mark, while imported products in some cases needed both the Great Wall mark and
the CCIB mark. The new CCC mark system took full effect on August 1, 2003, following atransition
period that |asted for fifteen months, and is required for over 100 product categories.

Despite these positive changes, U.S. companies in some sectors have complained that certification
remains a difficult, time-consuming and costly process. The process involves on-site inspection of
manufacturing facilities outside of China, the cost of which is borne by producers. Some U.S. companies
report that Chinais applying the CCC mark requirements inconsistently. Some shipments of imported
products that do not require a CCC mark have been denied entry by Customs. In other cases, companies
that apply for the CCC mark have found their shipments of product samples, required for testing during
the CCC mark application process, blocked by Customs, despite regulations permitting the import of such
product samples.

In specia circumstances, like the import of replacement parts or the import of parts for assembly in China
and re-export, companies can seek an exemption from CCC mark requirements. However, smaller and
medium-sized U.S. companies without a presence in Chinafind it burdensome to apply for these
exemptions, because Chinarequires the applications to be done in person in the Beijing offices of CNCA.

In addition, under the CCC mark system, Chinawill not accept foreign manufacturers' self-certification
of conformance to Chinese standards. Products must be tested in designated laboratoriesin China.
Chinese officials must also inspect and certify manufacturing facilities before products can be certified for
import into China, with annual follow-up inspections. These inspections are time-consuming and costly
for producers. 1n 2003, Chinatook measures to reduce the costs of the follow-up inspections by
permitting certain U.S. private-sector testing companies to conduct the follow-up inspections on behalf of
CNCA.

FOREIGN TRADE BARRIERS 69



CHINA

Redundant Testing

U.S. companies have expressed concern about continued requirements for redundant testing, particularly
for cosmetics, pharmaceuticals, medical equipment, cellular telephones and other telecommunications
products and consumer electronic products. For example, telecommunications equipment faces CNCA
quality and safety tests, but then MI1 conducts functionality tests that overlap the CNCA tests.

Sanitary and Phytosanitary M easures

China’s phytosanitary and veterinary import standards sometimes are based on dubious scientific
principles and have not always been consistently applied. To advanceitsbid to join the WTO, China
addressed certain longstanding barriers to U.S. agricultural imports. China agreed to lift bans on imports
of U.S. grain, citrus, and meat and poultry with the signing of the U.S.-China Agricultural Cooperation
Agreement (ACA) in April 1999. In particular, China agreed to recognize the U.S. certification system
for meat, promising to accept U.S. beef, pork, and poultry meat from all USDA-certified plants. China
also lifted its ban on imports of citrus from the United States, allowing imports of citrus from most
countiesin Arizona, California, Florida, and Texas. In addition, Chinalifted its ban on imports of wheat
and other grains from the U.S. Pacific Northwest and promised to allow the import of U.S. wheat that
meets specified tolerances for TCK fungus. China simplementation of the ACA has produced mixed
results, however. This situation continued in 2003.

Chinahasimposed a“ zero tolerance” standard for certain pathogens in imported uncooked meat and
poultry. Whileit is possible to reduce contamination through cooking, the complete elimination of
pathogens in uncooked meat and poultry is not reasonably achievable, nor scientificaly justifiable. It has
resulted in the de-listing of four U.S. processing plants, and it has so far proven impossible to get these
plantsre-listed, as AQSIQ is requiring U.S. health authorities to identify and correct problemsin these
plants when U.S. authorities believe none exist. With regard to citrus, China continues to hold up the
approval of imports from four countiesin Florida. Additionally, while Chinese quarantine officials did
approve Pacific Northwest wheat imports, traders reported that quarantine officials required special
treatment of some wheat imported from the Pacific Northwest, effectively discouraging imports.

Phytosanitary barriers also continued to block imports of several other U.S. productsin 2003, including
stone fruit, several varieties of apples, pears, fresh potatoes and processed food products containing
certain food additives.

A separate problem arose in November 2002, when AQSIQ issued a decree imposing new requirements
for certification of imported seafood products, which was scheduled to go into effect in December 2002.
The certification requirements appeared to exceed what is hecessary to protect consumer health and
discriminated against imported seafood products. Prompt U.S. intervention secured adelay in the
implementation of these new requirements until June 2003, and the United States used that time to work
with the Chinese authorities to eliminate some of the more burdensome certification requirements.
However, U.S. industry remains concerned about the certification requirements as implemented, and the
United States has continued to pursue technical discussions with the Chinese authoritiesin an effort to
resolve those concerns. Meanwhile, AQSIQ issued a similar decree requiring the certification of live
aquatics, which went into effect in November 2003. The United States is pursuing technical discussions
with the Chinese authorities on this decree as well.

In August 2003, AQSIQ announced plans to suspend soybean imports from four companies trading U.S.
soybeans, along with companies from Argentinaand Brazil. According to AQSIQ, this action was based
on detections of Phytophthora sojae in shipments of soybeans beginning in the Spring of 2003. However,
there was no apparent legitimate purpose for AQSIQ’'s months-long delay in making the announcement,
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and it isunusual for an inspection and quarantine agency to announce plans for a suspension but not set a
specific date upon which the suspension would take place. These circumstances suggested that AQSIQ’s
intent was to disrupt the importation of U.S. soybeans, and not to address a legitimate phytosanitary
concern. Indeed, the presence of Phytophthora sojae in soybeans is ubiquitous in many parts of the world,
including China. In September 2003, following high-level U.S. interventions, China agreed to technical
level meetings of U.S. and Chinese agricultural experts, and in the interim it committed not to impose the
suspensions.

Since joining the WTO, China has issued more than 100 new standards for foods. Although some of
these standards have been notified to the WTO as required by the WTO Agreement on Sanitary and
Phytosanitary Measures, many of them have not, particularly those issued by the Ministry of Health.

China’ s Biotechnology Regulations

In January 2002, the Ministry of Agriculture (MOA) issued new rules implementing a June 2001
regulation on agricultural biotechnology safety, testing and labeling. The product most affected was
soybeans. However, the implementing rules did not provide adequate time for completion of required
safety assessments before their effective date of March 20, 2002.

In response to U.S. interventions, Chinaissued “interim” regulations which have alowed trade to
continue while authorities carry out safety assessments of transgenic products. These interim rules have
been extended twice and will expirein April 2004. In December 2003 talks, MOA officias promised that
permanent approval of Round-up Ready soybeans would be complete at |east 60 days before expiration of
the interim regulations, which should prevent any trade disruption. China followed through on this
promise and approved Round-up Ready soybeans, along with two cotton varieties and two corn varieties,
in February 2004. However, because of delays in conducting required tests, MOA could not promise
when approvals would be completed for six other corn varieties planted in the United States.

Substantial U.S. concerns with China’s biotechnology regulation and implementing rules remain,
particularly with regard to risk assessment (including the administration of field trials), labeling and inter-
ministerial coordination of biotechnology policy. Chinais asignatory to the Convention on Biodiversity,
but has yet to ratify the Biosafety Protocol.

Labeling

The U.S. processed food industry has registered its concerns with a number of standards and labeling
requirements on its exportsto China. The meat industry in particular is concerned that new meat labeling
regulations promulgated in late 2002 have several requirements that go beyond those of any other
country. They assert that these requirements are unnecessary and costly.

Agricultural importers and importers of processed foods are also concerned about new measures requiring
labels for products containing transgenic material, such as soybeans and corn. The June 2001
biotechnology regulations issued by MOA require labeling of bulk commodities, but implementation has
been limited and sporadic. Future implementation of these measures remains uncertain.

The distilled spirits industry is concerned that Chinawill require its products to comply with all existing
food labeling regulations. The industry believes that some of these requirements are inappropriate since
the industry does not consider distilled spirits to be afood.
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EXPORT SUBSIDIES

China officially abolished subsidies in the form of direct budgetary outlays for exports of industrial goods
on January 1, 1991. Chinaagreed to eliminate all forms of export subsidies on industrial (and
agricultural) goods upon its accession to the WTO in December 2001.

It isdifficult to identify and quantify possible export subsidies in China because of the lack of
trangparency in China s subsidy regime. Chinese subsidies are often the result of internal administrative
measures and not publicized. They can also take avariety of forms, including mechanisms such as credit
alocations or low-interest loans. U.S. industry has alleged that subsidization is a key reason that Chinese
exports are undercutting prices in the United States and gaining market share. Of particular concern are
China’ s subsidization practices in the textiles industry as well asin the steel, petrochemical, machinery
and copper and other non-ferrous metalsindustries. U.S. subsidy experts are currently seeking more
information about several Chinese programs and policies that may confer export subsidies. Their efforts
have been frustrated in part because China has failed to make any of its required subsidy notifications
since becoming a member of the WTO.

U.S. agriculture exporters have expressed concern that China continues to use export subsidies for corn.
In both 2002 and 2003 China’s corn exports exceeded 12 million metric tons, compared to 6 million tons
in 2001. It appearsthat corn, including corn from Chinese government stocks, is being exported at prices
20 percent to 30 percent below domestic Chinese prices. Asaresult, U.S. corn exporters have lost market
sharein Asia, while Chinais exporting record amounts of corn. Chinaclaimsthat it stopped using
subsidiesin March 2002, and instead supports exports with various WTO-consi stent measures, such as
transportation subsidies and VAT rebates. Because export procedures are not transparent, it is difficult to
determine what effect these measures have on export prices. However, the VAT rebate appears to
account for only asmall proportion of the difference between export prices and domestic prices.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

While China has made significant progressin its efforts to make its framework of laws, regulations and
implementing rules WTO-consi stent have been largely satisfactory, serious problems remain with China's
enforcement of IPRs. Throughout 2003, the need for improvementsin China' s enforcement effortswas a
major focus of the Administration’s engagement with China. In meetings with the U.S. Government and
U.S. industry, China's leaders have acknowledged the importance of improving IPR enforcement and
have stated that China can improve its enforcement record. China s leaders appear to recognize that
deficiencies in the protection and enforcement of IPR are impeding knowledge-based, value-added trade
and investment. The appointment of Vice Premier Wu Yi to head anew Leading Group on IPR issuesin
the October 2003 signals that China recognizes the need for more focused and sustained efforts to tackle
the IPR enforcement problems.

Legal Framework

In anticipation of its accession to the WTO, China began modifying the full range of IPR laws,
regulations and implementing rules, including those relating to patents, trademarks and copyrights, in an
effort to become compliant with the WTO’ s Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS Agreement). By the end of 2001, China had completed amendments to its patent law,
trademark law and copyright law, along with regulations for the patent law. In 2002, after it had acceded
to the WTO, Chinaissued regulations for the trademark law and the copyright law. Chinaalso issued
various sets of implementing rules covering specific subject areas, such asintegrated circuits, computer
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software and pharmaceuticals. In 2003, Chinaissued several other new measures. In the patent area, the
State Council issued the Amendments to the Patent Law Implementing Measures. In the trademark area,
the State Administration of Industry and Commerce issued the Rules on the Determination and Protection
of Well-Known Trademarks, the Measures on the Implementation of the Madrid Agreement on
Trademark International Registration and the M easures on the Registration and Administration of
Collective Trademarks and Certification Marks. In the copyright area, the National Copyright
Administration of Chinaissued the Measures on the Implementation of Administrative Penaltiesin
Copyright Cases. These regulations and implementing rules have generally been well-received by U.S.
companies as steps toward full compliance with China s TRIPS Agreement obligations. Overall, while
China could make improvementsto its legal framework, the legal changes made by China are major
improvements.

By the end of 2003, with copyright infringement on the Internet becoming a growing phenomenon in
China because of loopholesin existing regulations and implementing rules, China still had not acceded to
the 1996 World Intellectual Property Organization (WIPQ) Internet-related treaties. These treaties
entered into force in 2002 and have been ratified by many developed and devel oping countries. The
United States considers the WIPO treaties to reflect international norms for providing copyright
protection over the Internet. While China' s existing regulations and implementing rules do address
certain copyright issues related to the Internet, and Chinais reportedly in the process of drafting further
Internet-related implementing rules, China needs to accede to the WIPO treaties and harmonize its
regulations and implementing rules with them to meet international norms. China’' s accession to the
WIPO treaties is an important priority for the United States and many other countries because China has
the second largest number of Internet users of any country in the world.

Enforcement

Although the central government worked effectively to modify the full range of China s IPR laws and
regulationsin an effort to bring them into line with China’s WTO commitments, IPR enforcement
continues to be serioudly inadequate. In 2003, IPR infringement in China continued to affect products,
brands and technol ogies from awide range of industries, including films, music, publishing, software,
pharmaceuticals, chemicals, information technology, consumer goods, electrical equipment, automotive
parts and industrial products, among many others. According to a July 2003 report by the State Council’s
Development Research Center, the market value of counterfeit goodsin Chinais between $19 billion and
$24 billion, which trandates into enormous losses for IPR rights holders. Various U.S. copyright holders
report that inadequate enforcement has resulted in piracy levelsin Chinathat have remained at 90 percent
or abovein 2003 for all copyright sectors, and that estimated U.S. losses due to the piracy of copyrighted
materials continues to exceed $1.8 billion annually.

China’ s IPR laws and regulations provide for three different mechanisms for IPR enforcement —
enforcement by administrative authorities, criminal prosecutions and civil actions for monetary damages.
However, China s IPR enforcement efforts are hampered by lack of coordination among Chinese
government ministries and agencies, local protectionism and corruption, high thresholds for initiating
investigations and prosecuting cases, lack of training and inadequate administrative penalties. China
needs to take immediate steps to improve each of these enforcement methods, particularly by improving
access to and application of criminal enforcement measures. The United States has repeatedly urged
Chinato take immediate and substantial stepsto put it on the path toward effective enforcement
mechanisms, and it has aso sought to foster improvements through a variety of technical assistance
programs.
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Administrative Enforcement. China continues to take a large number of administrative enforcement
actions against IPR violators. However, these actions do not appear to deter further infringements of
IPRs.

Although the central government continues to promote periodic anti-counterfeiting and anti-piracy
campaigns, and these campaigns result in high numbers of seizures of infringing materials, counterfeiting
and piracy remain rampant. Administrative cases usually result in extremely low fines. Fine amounts are
kept artificially low because many administrative authorities do not calculate fines on the basis of the
value of the genuine articles, but rather establish value based on the price charged for the counterfeit or
pirated goods. In addition, evidence showing that a person was warehousing infringing goods is not
sufficient to prove an intent to sell those goods. As aresult, the administrative authorities often do not
include those goods in the value of the infringing goods when determining the fine amounts. The
problem is compounded because the administrative authorities rarely forward cases for crimina
investigation, even for commercial-scale counterfeiting or piracy. Asaresult, theinfringers consider the
seizures and fines simply to be a cost of doing business, and they often are able to resume their
operations.

Itiscrucia for the administrative authorities to begin to refer cases to the Supreme Peopl€e’ s Procuratorate
for criminal prosecution. At the same time, Chinaneeds to reviseits IPR legal framework to provide for
substantialy higher administrative fines. In addition, for these fines to have a deterrent effect, the
administrative authorities need to provide greater transparency throughout the enforcement process, issue
written decisions and publicize the results.

Criminal Enforcement. Effective crimina enforcement offers the deterrence needed for Chinato begin to
handle the rampant | PR infringement hurting both foreign and domestic enterprises. Application of
criminal procedures and remedies in cases of willful trademark counterfeiting and piracy on a commercial
scaleisrequired by the TRIPS Agreement.

At present, criminal enforcement has virtually no deterrent effect on infringers. China s authorities have
pursued criminal prosecutionsin asmall number of cases, and alack of transparency makesit difficult to
determineif the cases resulted in convictions and, if so, what penalties were imposed. If thissituationis
to change, China needs to revise its laws and regulations to make it easier to prosecute criminal cases and
then to prosecute a much higher percentage of IPR infringers, particularly those engaged in commercial-
scale counterfeiting or piracy and repeat offenders.

One critical legal change involves criminal liability thresholds. At present, these thresholds are very high
and seldom met. For example, under a Supreme People’s Court interpretation, in order to bring a criminal
action against an alleged copyright infringer, there must be evidentiary proof of salestotaling RMB
200,000 ($24,100) for enterprises and RMB 50,000 ($6,030) for individuals. This proof-of-sale
requirement has proved unworkable, as it does not apply to counterfeit or pirated goods discovered in a
warehouse but not yet sold, and infringers generally do not issue receipts or keep detailed records of the
sales that they have made. The proof-of-sale requirement is also misguided, as the amount of counterfeit
or pirated goods sold should only be relevant to the severity of the penalty imposed, not to the decisions
to investigate, prosecute or convict. Inits WTO accession agreement, China committed that its
administrative authorities would work with the Supreme Peopl€e’ s Court in an attempt to address these
concerns, but thiswork has not yet been completed.

A significant related concern in the crimina enforcement areainvolves the scope of China'slaws and
regulations. China needs to broaden its laws and regulations so that they do not apply only when asale
can be proved. China slaws and regulations would be much more effective if they also applied to the
willful manufacture, storage, distribution and use of counterfeit and pirated goods. Similarly, China's
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failure to consider the export of counterfeit or pirated goods on a commercia scale asrelated to a criminal
act remains a problem.

China aso needs to increase the criminal penalties provided for in itslaws and regulations. In particular,
the prison terms prescribed are too short to deter infringers engaged in commercial-scale counterfeiting or

piracy.

U.S. companies complain that, in most regions of China, the police are either not interested in pursuing
counterfeiting and piracy cases or simply lack the resources and training required to investigate these
types of cases effectively. In addition, in some circumstances, it is not clear under China s laws and
regulations whether a particular activity warrants administrative, civil or criminal enforcement.
Moreover, even when IPR violations are referred for criminal enforcement, the actual prosecution of PR
crimes frequently requires coordination among arelatively large number of agencies at the national and
local levels. Coordination remains problematic, however, with different agencies apparently unwilling or
unable to work together.

Civil Enforcement. In part because of the ineffectiveness of the administrative and criminal enforcement
mechanisms in China, there has been an increase in the number of civil actions brought for monetary
damages or injunctive relief. Most of these actions have been brought by Chinese right holders, but
recently an increasing number of foreign right holders are al'so pursuing civil actions. Thisincreased use
of civil actions has coincided with an increasing sophistication on behalf of China s IPR courts, as China
continues to make efforts to upgrade itsjudicial system. However, U.S. companies complain that there is
still alack of consistent and fair enforcement of China' s IPR laws and regulations in the courts. They
have found that most judges lack necessary technical training and that court rules regarding evidence,
expert witnesses, protection of confidential information are vague or ineffective. In addition, in the patent
area, where enforcement through civil litigation is of particular importance, a single case can till take
four to seven yearsto complete, rendering the new damages provisions adopted to comply with the
TRIPS Agreement less meaningful.

SERVICESBARRIERS

China’s services sectors have been among the most heavily regulated and protected sectors of the national
economy. Until China sentry into the WTO, foreign service providers were largely restricted to
operations under the terms of selective “ experimental” licenses. Both as a matter of policy and as aresult
of its WTO commitments, China has decided to open significantly foreign investment in its services
sectors. The market for services, currently underdevel oped due to historical attitudes and policies, has
significant growth potential in both the short and long term.

China s WTO commitments are designed to provide meaningful access for U.S. service providers. Inits
accession documents, China committed to the substantial opening of a broad range of services sectors
through the elimination of many existing limitations on market access, at all levels of government,
particularly in sectors of importance to the United States, such as banking, insurance, telecommunications
and professional services. These commitments are far-reaching, particularly when compared to the
services commitments of many other WTO members.

China also made certain “horizontal” commitments, which apply to all sectorslisted in its services
schedule. The two most important of these cross-cutting commitments involve acquired rights and the
licensing process. Under the acquired rights commitment, China agreed that the conditions of ownership,
operation and scope of activities for aforeign company, as set out in the respective contractual or
shareholder agreement or in alicense establishing or authorizing the operation or supply of services by an
existing foreign service supplier, will not be made more restrictive than they were on the date of China's
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accession to the WTO. In other words, if aforeign company had pre-WTO accession rights that went
beyond the commitments made by Chinain its services schedule, that company could continue to operate
with thoserights. Inthelicensing area, prior to China s WTO accession, foreign companiesin many
sectors did not have an unqualified right to apply for alicense to operate in China. They could only apply
for alicenseif they first received an invitation from the relevant Chinese regul atory authorities, and even
then the decision-making process lacked transparency and was subject to inordinate delay and discretion.
In its accession agreement, China committed to licensing procedures that were streamlined, transparent
and more predictable.

However, in many services sectors, while agreeing to lift restrictions over time and to de-politicize
licensing procedures, China has implemented excessively high capitalization requirements, both for
establishment and branching. These high capitalization requirements appear to be higher than necessary
from a prudential perspective and act as a barrier to market access. A wide range of foreign firms also
emphasized that China s regulations remain vague and in many instances do not reflect fully China's
WTO commitments. In addition, China's ministries have generally not consulted adequately with foreign
firms about proposed new or revised regul ations and have often not allowed sufficient time for
meaningful comment.

I nsur ance Services

China’ sinsurance market is growing steadily, but not as quickly asits potential. Some experts believe
potential revenues for foreign and domestic insurers could reach $15 billion per year after afull opening
of the market. Since 1992, China has allowed foreign firms limited access to itsinsurance market. Prior
to 2001, 16 foreign insurers reportedly received licenses to operate either in Shanghai or in Guangdong
Province. The pace of opening increased rapidly in 2001 when the China Insurance Regulatory
Commission (CIRC) committed to accept an additional 16 license applications from foreign firms.

In its WTO accession agreement, China committed to a gradual opening of both itslife and non-life
insurance sectors. Foreign life insurers are limited to a 50 percent equity stake in ajoint venture, while
non-life firms are limited to a 51 percent stake. After two years, non-life firms can be wholly foreign-
owned. Geographic restrictions will also be removed over the next three years.

CIRC issued several new insurance regulations shortly after acceding to the WTO, including ones
directed at the regulation of foreign insurance companies. These regulations implemented many of
China's commitments, but they also created problems in three critical areas, i.e., prudential requirements,
transparency and branching.

China’ sinsurance company capital requirements are extremely high and many foreign firms complain
they act as a barrier to market access and in some cases to finding a suitable joint venture partner. A
national license which includes a main office and three branch offices requires a capital infusion of RMB
500 million ($60 million), while aregional license which includes a main office and two branch offices
requires acapital infusion of RMB 200 million ($24 million). Once afirm hasanational license, an
additional RMB 50 million ($6 million) capitalization will be required for additional branches. CIRC has
recently issued draft regulations that would reduce capital requirements for national licensesto RMB 200
million and reductions for branch officesto RMB 20 million ($2.4 million), but these regulations have yet
to befinalized.

With regard to transparency, the regulations continue to permit considerable bureaucratic discretion and
create uncertainty for foreign insurers seeking to operate in China's market. Thislack of transparency has
manifested itself particularly in the licensing process. Foreign firms complain that the insurance licensing
regquirements are overly complex and cumbersome. The regulations are also unclear as to whether
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multiple branch and sub-branch expansion applications may be submitted simultaneously or can only be
submitted at intervals. CIRC has also insisted that non-life insurers that are already in the market asa
branch and that wish to branch or sub-branch cannot do so unless they first establish asa subsidiary, a
costly — and unnecessary — proposition.

Currently, approximately 50 insurance companies operate in China s market. Approximately 30 of them
are foreign firms (operating joint ventures with Chinese partners), and 20 of them are Chinese firms. By
the end of 2003, the operations of foreign insurers in China had grown significantly. While foreign
insurers had only about 2 to 3 percent of the national market (when measured in terms of premiums paid),
they reportedly had captured 12 percent and 17 percent market shares in Shanghai and Guangzhou,
respectively. Inaddition, U.S. industry reports that its market share in Beijing has been growing rapidly.

Banking and Securities Services

With the exception of its failure to produce regulations enabling foreign non-bank financial institutions to
engage in auto financing (discussed in the next section), China put in place the necessary laws and
regulations to meet its WTO commitments for financial services during itsfirst year asa WTO member.
Nevertheless, foreign banks and securities firms continue to face a restrictive regulatory environment.

China continues to have strict limitations, in particular, on foreign banks' participation in local currency
operations. Restrictions on the rights of foreign banks to raise RMB in the interbank market, being
planned by the People’ s Bank of China (PBOC), China's central bank, will inhibit the ability of foreign
banksto build RMB loan portfolios necessary for profitable operationsin China. In addition, although
Chinareduced capital requirements for foreign bank branchesin December 2003, they still remain
excessively high, increasing local capital costs for foreign banks.

In December 2001, the Chinese government issued revised regulations permitting the establishment of
foreign bank branches anywhere in China so long as the bank meets certain criteria, including having
gross assets of $20 billion. Although foreign currency business with any customer, foreign or domestic,
isaso freely permitted under the new regulations, the Bank of China, one of China' s four major state-
owned commercia banks, continues to enjoy amonopoly on forward foreign exchange contracts.
Foreign bank branches must also place 30 percent of their operating capital in interest bearing assets
designated by the PBOC. Foreign bank branch current assets (cash, local bank demand deposits, and

PBOC deposits) must continue to be greater than 25 percent of customer deposits. In addition, the ratio
of customer deposits in foreign currency to domestic foreign currency loans may not exceed 70 percent,
an increase from the 40 percent-level mandated previously. China calculates prudential ratios and limits
based on the local capital of foreign bank branches rather than on the global capital base of the bank.

As part of its WTO accession agreement, China agreed to allow foreign banks to conduct local currency
business with Chinese companies two years after WTO entry, and with Chinese individuals three years
later. The Chinese government also committed to opening four new cities every year where foreign banks
could engage in local currency operations. Regulations released in December 2001 place the authority for
determining the geographic and operational scope for foreign financia institutions to participate in local
currency business with the PBOC. As of December 2003, four new cities were opened — Jinan, Fuzhou,
Chengdu and Chongging — bringing the total number to 13. Qualified foreign banks will also be allowed
to conduct local currency business with Chinese enterprises for the first timein these areas. In December
2003, the Chinese Government also increased the stake a single foreign investor can take in a Chinese
bank from 15 to 20 percent, with atotal 24.9 percent allowed for al foreign investors. All non-prudential
market access and national treatment restrictions on foreign banks are to be lifted within five years of
China s accession to the WTO.
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Pursuant to the terms of China' s WTO accession agreement, foreign securities firms are to receive the
right to form joint ventures for fund management upon China's accession to the WTO, while joint
ventures for securities underwriting must be permitted within three years after accession. The China
Securities Regulatory Commission issued regulations on the establishment of joint venture fund
management companies and securities underwriting by Chinese-foreign joint ventures shortly after
China' sWTO accession. China’'s decision to limit foreign partners to a 33 percent stake of these joint
ventures, however, continues to limit their appeal to leading foreign firms.

Motor Vehicle Financing Services

China’ s WTO accession agreement required Chinato allow non-bank financial institutions to provide
motor vehicle financing immediately upon accession and without any limits on market access. However,
heading into 2003, China’'s second year of WTO membership, China still had not issued regulations
allowing the entry of foreign non-bank auto financial services companies. Following repeated U.S.
engagement with China, both bilaterally and at WTO meetings, Chinaissued motor vehicle financing
regulationsin October 2003. The necessary implementing regulations came out in November 2003,
opening up this sector to foreign financial institutions.

Several foreign firms, including at least one U.S. company, have since applied for licenses. Although the
regulations as finally issued reduced capital requirements from the levels set in earlier drafts, capital
requirements still remain relatively high. In addition, accessto local currency still presents problems for
foreign firms.

Wholesale Distribution Services

In its WTO accession agreement, China committed to eliminate national treatment and market access
restrictions on foreign enterprises seeking to provide wholesaling and commission agents' services and
related services, such as repair and maintenance services, through alocal presence within three years of
China’ s accession (or by December 11, 2004), subject to limited product exceptions. 1n the meantime,

China agreed to progressively liberalize its treatment of these services pursuant to a set schedule. The
phase-in of these services was supposed to start with minority foreign-owned joint ventures by December
11, 2002, followed by majority foreign-owned joint ventures by December 11, 2003.

For the most part, China's implementation efforts have been problematic. In particular, China has fallen
behind in its implementation of the required progressive liberalization, as foreign businesses continue to
be plagued by avariety of restrictions relating to trade volumes, registered capital and prior experience. It
isaso not clear whether these businesses will be allowed ssimply to amend their business licensesto
receive authorization to provide these distribution services, or whether the establishment of new
enterprises will be required. In addition, there has been no indication whether foreign businesses will be
required to license separate units of their China operations to conduct distribution activities, or whether
they will be allowed to integrate these activities under a single entity.

MOFCOM and other relevant government agencies are apparently working to revise the existing
regulatory framework to satisfy China commitment to full liberalization by December 11, 2004.
However, the relevant authorities have maintained drafts of al new regulationsin strict confidence,
making it difficult to predict how Chinawill actually implement this commitment. The Administration
has been using the run-up to the April 2004 JCCT meetings to press Chinato issue new WTO-compliant
regulationsin draft form for public comment well in advance of the December 11, 2004 deadline.
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Retailing Services

In 1999, the Chinese government broadened the scope for foreign investment in the retail sector. New
regulations encouraged the entry of large international retailers (such as hypermarkets and warehouse-
style stores) into China.

China’ s WTO commitments are designed to further expand the ability of foreign retailers to enter the
market through a much wider range of modalities. Smaller retail operations, some large retail operations,
gas stations and even car dealerships will be alowed to be wholly foreign-owned within three to five
years of China' s December 11, 2001 WTO accession. In addition, franchising, sales away from afixed
location (both wholesale and retail), and related subordinate activities will be permitted without
restrictions within three years of accession. Certain types of large retail operations, however, may still
face ownership limitations.

Chinawas required to begin phasing in most of these commitments for joint ventures with minority
foreign ownership upon its accession and for majority foreign-owned joint ventures two years | ater,
subject to geographic restrictions, quantitative restrictions and exceptions for a handful of listed goods.
To date, although China has authorized retailing services to be supplied through joint ventures, it greatly
restricts the supply of these services. For example, onerous threshold requirements (relating to minimum
wholesale volume, minimum imports and exports, minimum assets, minimum registered capital and prior
experience) significantly reduce the number of enterprises that can qualify for the right to supply retailing
services. These requirements are burdensome and trade-restrictive. In addition, China subjects joint
venturesto cities commercial development plans. Chinaisaso currently drafting regulations governing
certain activities of foreign retailers that appear to raise national treatment concerns.

Direct selling remains a prohibited sector in China. In 1998, China banned all direct selling activities
because some foreign and domestic firms used direct selling techniques to operate pyramid schemes and
other less-than-legitimate operations. Direct selling firms were allowed to convert to more traditional
fixed location retailers, but were only permitted to sell products manufactured in China. Chinaindicated
that it would allow full resumption of direct selling activities by December 2004, consistent with the
commitment that it made in its WTO accession agreement. Chinais currently drafting regulations to
implement this commitment.

Asin the case of wholesale distribution, the Administration has been using the run-up to the April 2004
JCCT meetingsto press Chinato issue new WTO-compliant retailing regulationsin draft form for public
comment well in advance of the December 11, 2004 deadline.

Express Delivery Services

Beginning in December 2001, the State Postal Bureau (together with MOFTEC and MI1) issued new,
restrictive measures that could have jeopardized market access that foreign express delivery firms (which
must operate as joint ventures with Chinese partners) enjoyed prior to China s accession. These measures
threatened to curtail the scope of operations of foreign express delivery firms licensed prior to China's
accession to the WTO, despite China's horizontal commitment on “acquired rights.” Specifically, Notice
629, issued in December 2001, required firms wishing to deliver lettersto apply for entrustment from
China Post. Notice 64 issued in February 2002, extended China Post’s monopoly on letters by creating
weight and rate restrictions on letter deliveries by private firms. Following high-level U.S. interventions,
in September 2002, Notice 472 eliminated the weight and rate restrictions on letter deliveries and
streamlined the entrustment application procedure. Two major U.S. express delivery firms subsequently
applied for and obtained entrustment certificates from China Post.
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In July 2003, however, China circulated draft amendmentsto its postal services law that generated two
immediate concerns among U.S. companies. First, the draft amendments purported to give China Post a
monopoly over the delivery of letters under 500 grams, which would have constituted a new restriction on
the scope of activities of existing foreign-invested express delivery companies, contrary to China's
horizontal “acquired rights” commitment. Second, the draft amendments did not address the need for an
independent regulator. In September, October and November 2003, China circulated new sets of draft
amendments. While each set of draft amendments included a different definition of the China Post
monopoly, the most recent draft amendments again provided China Post with a monopoly on letters
weighing less than 500 grams. They also included other problematic provisions. For example, they
appeared to create a new licensing process to replace the existing entrustment process, and they seemed to
regquire express couriers to pay a percentage of their revenue from express shipments into a universal
service fund.

To date, no final amendments have been issued. Working closely with U.S. industry, the U.S.
Government has continued to urge China during the run-up to the April 2004 JCCT meetings not to issue
amendments that would be inconsistent with its WTO obligations.

Transportation and L ogistics Services

The transportation and logistics sector has in the past faced severe regulatory restrictions, high costs,
dominance by government-invested agents, and limitations on permitted activities. The multiple
government bodies responsible for this sector include: the Ministry of Communications, the Ministry of
Railways, MOFCOM, NDRC and the Civil Aviation Administration of China. Overlapping jurisdictions,
multiple sets of approval requirements, and opague regulations hinder market access. Domestic firms
have used government connections and investments to monopolize the sector. Foreign shipping firms
have found it impossible to open subsidiaries in inland ports.

Nevertheless, China' s WTO commitments support a broad opening of the transportation and logistics
sector to foreign service providers, as do China's own reform policies. After periods of time ranging
from three to six years after WTO accession, foreign firms are supposed to be able to invest freely in
warehousing, road freight transport, rail freight transport and freight forwarding companies.

In November 2002, Chinaissued regulations allowing majority foreign ownership of road transportation
firms, asit was required to do within one year of its WTO accession. Chinawas also obligated to issue
regulations allowing majority foreign-owned joint ventures to enter the fields of packaging services,
storage and warehousing, and freight forwarding one year after its accession; it issued timely regulations
allowing 75 percent foreign-owned joint ventures in these fields.

China’ sinternational maritime transportation regulations became effective January 1, 2002.

Implementing rulesissued in June 2002 raised various concerns, particularly with their imposition of a
reguirement that non-vessel-operating common carriers make a cash deposit of RMB 800,000 (about
$100,000) in Chinese banks without clear rules on access to and use of this money. In December 2003,
however, the United States and China signed a bilateral maritime agreement that allowed the use of surety
bonds and also settled arange of maritime issues between our two countries.

In July 2002, MOFCOM’s predecessor, MOFTEC, issued a Notice on Establishing Foreign-Invested
Logistics Companiesin Trial Regions. This notice allows foreign-invested logistics companies (with up
to 50 percent foreign ownership and registered capital of $5 million) to establish in several designated
cities. U.S. firms have expressed concern about the high capital requirement and the 50 percent cap on
foreign ownership, which may conflict with China s WTO commitments for certain types of logistics
services.
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Regulation of International Data Flows and Restrictions on Data Processing

Chinese authorities routinely filter Internet traffic entering China, focusing primarily on the content they
deem objectionable on political, socia or religious grounds. 1n 2002, Chinalifted filters on most major
western news sites. However, according to a Harvard University study, China has blocked 19,032 sites
on multiple occasions. In addition to blocking sites related to Taiwan, the Falun Gong spiritual
movement, Tibetan and Uighur support groups, and human rights organi zations focusing specifically on
China, university alumni homepages such as that for MIT, various Church and other religious-themed
sites, and search engines such as Alta Vista, have been blocked repeatedly. Foreign news websites were
also blocked for several weeks during the 16™ National Congress of the Communist Party of Chinain
March 2003. Few, if any, websites related to strictly economic and business matters are blocked.
Changesto Internet filtering can occur without warning or public explanation. For example, the popular
Internet search engine Google was blocked completely in Chinafor afew weeks starting in late August
2002. When Google became available again in September, its“ cached pages’ feature remained blocked;
that feature had previously allowed usersin Chinato access “ snapshots’ of some webpages that were
otherwise blocked in China.

Internet content restrictions are governed by a number of measures, not all of which are public. The most
important of these measures was issued in September 2000 and cover Internet content providers,
electronic commerce sites and application service providers. In March 2002, the Internet Society of
China, anominally private group affiliated with M1, established a“ Public Pledge on Self-Discipline for
the China Internet Industry.” Signatories commit to “refrain from producing, posting or disseminating
pernicious information that may jeopardize state security and disrupt social stability, contravene laws and
regulations and spread superstition and obscenity.” At least one Chinese subsidiary of aU.S. Internet
firm has signed the pledge.

China generally prohibits foreign-devel oped encryption and decryption technologies. In the past, this
prohibition has not applied to software and hardware for which encryption is only an incidental feature.
However, recent standards on encryption for WLAN dramatically changed this precedent in December
2003 (see “Wireless LAN Encryption Standards’ section above).

Telecommunications

In its WTO accession agreement, China made important commitments in the area of telecommunications
services. It agreed to permit foreign suppliers to provide a broad range of services through joint ventures
with Chinese companies, including domestic and international wired services, maobile voice and data
services, value-added services, such as electronic mail, voice mail and on-line information and database
retrieval, and paging services. The foreign stake permitted in the joint venturesisto increase

over time, reaching a maximum of 49 percent for most types of services. In addition, all geographical
restrictions are to be eliminated within two to six years after China’'s WTO accession, depending on the
particular services sector.

Importantly, when it acceded to the WTO, China also accepted key principles from the WTO Agreement
on Basic Telecommunications Services. Asaresult, Chinais obligated to separate the regulatory and
operating functions of MII (which had been both the telecommunications regul atory agency in Chinaand
the operator of China Telecom) upon its accession. Since accession, MII has spun-off China Telecom,
which now competes in the market with other telecom operators. Chinais also obligated to adopt pro-
competitive regulatory principles, such as cost-based pricing and the right of interconnection, which are
necessary for foreign-invested joint ventures to compete with wholly domestically owned operators.
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Since making these commitments, China has separated post and telecommunications services. It hasalso
developed a number of telecommunications regulations.

In May 2002, the government split China Telecom, the country’ s largest tel ecommuni cations company,
into northern and southern parts. Two of China's seven national basic telecommunications companies,
China Netcom and Jitong, merged with China Telecom’s subsidiariesin 10 northern provincesto form

China Network Communications; subsidiaries in the other 21 provinces and municipalities in southern

and northwestern China retained the China Telecom name. Other national companies — China Unicom,
China Mobile, China Satellite, and Railcom — will continue to operate separately.

China’' s new Regulations on Foreign-Invested Telecommunications Enterprises went into effect January
1, 2002. They define registered-capital requirements, equity caps, requirements for Chinese and foreign
partners, and licensing procedures. The regulations stipulate that foreign-invested telecommunications
enterprises can undertake either basic or value-added tel ecommunications services. Foreign ownership
may not exceed 49 percent in the case of basic telecommunications services (excluding wireless paging)
and 50 percent in the case of value-added services (including wireless paging, which is otherwise
categorized as abasic service). The entire process of forming a Sino-foreign joint venture for basic
services pursuant to the new regulations is expected to be lengthy, lasting on average 9 to 12 months.

Draft revisions of China s telecommunications law are till under consideration, and when approved, will
represent China' sfirst comprehensive set of regulationsin this sector. China s existing
telecommunications regul ations were issued by the State Council in September 2000 and alow for
interconnection, cost-based pricing, universal service, and stipulate licensing authority and procedures.
However, these regulations are generally vague and lacking in specific and necessary details. For
instance, they do not stipulate any transparent methodology for determining cost-based interconnection
rates.

China has not yet established an independent regulator in the telecommunications sector. The current
regulator, M1, is not structured as an independent entity asit still bears the responsibility to help develop
China’sIT and telecom manufacturing industries. An additional anecdotal example comes from a
November 28, 2003 article in the China South Morning Star newspaper summarizing comments made by
the MII’ s Deputy Director of Telecommunications Administration at a meeting of foreign investors and
analysts. The Deputy Director reiterated MII’ s support for the mainland’ s homegrown 3G technology,
TD-SCDMA, and was quoted as saying, “MI1 might ‘suggest’ to operators which 3G technology should
be adopted.”

China has aso used regulatory authority to disadvantage foreign firms. For example, MII arbitrarily
raised settlement rates for international callsterminating in China, which had the effect of artificially
boosting the revenues of Chinese telecommunications operators at the expense of foreign firms. At times,
MI1 also changed applicable rules without notice and without transparency. For example, on February 21,
2003, MIl announced its problematic notice reclassifying certain basic and value-added
telecommunications services and indicated that it would become effective April 1, 2003. No public
comment period was provided for.

Little progress has been made in opening the market for value-added services, such as Internet service and
content providers. M1l announced moves toward convergence in voice, video and data services in 2000,
but China considers information content sensitive, so foreign companies face significant barriersin the
Internet services sector. Although more foreign companies are registering “.com.cn” websitesin China,
these sites are still often blocked, which hinders companies’ abilities to maintain a stable Internet
presence. The requirement that Internet Service Providers (1SPs) must provide user login information and
transaction records to authorities upon request, without clear guidelines as to the circumstances and
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situations that warrant such actions, raises concerns about consumer privacy and prevention of data
misuse.

Foreign equity investment limitations for | SPs and Internet Content Providers (ICPs) mirror the timetable
for value-added servicesin the WTO agreement (30 percent upon accession, 49 percent within one year
after accession and 50 percent within two years after accession). However, ICPs must till win the
approval of M1l and/or local telecom administrations depending on the geographic coverage of their
services before they can receive foreign capital, cooperate with foreign businesses, or attempt domestic or
overseas stock listings.

Audiovisual Services (Including Film Imports)

China’s new Regulations on the Administration of Audio-Visual Products and Regulations on the
Management of Film went into effect on February 1, 2002. They are designed to bring more order and
trangparency to the film and audio-visual industries, with an eye to moving toward greater commercial
efficiency in accordance with domestic reform efforts and WTO commitments. Despite these positive
moves, the desire to protect the monopoly rents earned by the state-owned movie and print media
importers and distributors, and China’'s concerns about politically sensitive materials, result in continued
restrictionsin audiovisual services.

Distribution of sound recordings, videos, movies, books and magazines remains highly restricted. In
addition news services remain wary that the government will impose new restrictions on their activities.
Inconsistent and subjective application of censorship regulations further impedes market growth for
foreign and domestic providers dike.

China began importing foreign films on a revenue-sharing basisin 1994. The Chinese Government
continues to limit the number of foreign films allowed to enter China. China alowed in only ten foreign
films annually through much of the 1990s, but more recently allowed in twenty foreign films annually on
arevenue-sharing basis under its WTO commitments. However, U.S. industry sources report that China
treats its WTO commitment as a ceiling, rather than afloor, which artificially increases demand for
pirated products.

Although Chinais also obligated to open theaters and film distribution to foreign investment, currently
there are only two authorized distributors of foreign films, the state-owned China Film Distribution
Company and Huaxia. Furthermore, lengthy censorship reviews by Chinese authorities delay the arrival
of legitimately imported foreign films on Chinese movie screens. When the films do make it to the
screen, they are subject to blackout viewing periods during national holidays. China s large black market
for foreign films continues to grow because these market access restrictions not only create a demand for
pirated DV Dsin the absence of legitimately licensed films, but also diminish the incentive for foreign
investment in movie theaters. Right holders who comply with Chinese law must forego marketing
legitimate products, leaving the demand for movies to be satisfied almost entirely by pirates. This
situation somewhat negates the apparent benefits of China's recent raising of the percentage of foreign
investment allowed for movie theatersto 75 percent, thus allowing for majority ownership by foreign
investors.

Tourism and Travel Services
Immediately following China s WTO accession, Chinaissued new travel agency administration

regulations to alow large foreign travel and tourism service providers to operate full-service joint venture
travel agencies to promote foreign inbound tourism in the four major foreign tourist destinations in China:
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Beijing, Shanghai, Guangzhou and Xian. Within six years after accession, wholly foreign-owned firms
catering to foreign inbound tourists will be permitted, and all geographic restrictions will be removed.

For now, the agencies must have an annual worldwide turnover in excess of $40 million, and local
registered capital of almost $500,000.

Chinaissued Provisional Measures for the Establishment of Foreign Controlled and Wholly Foreign-
funded Travel Agencies, effective July 2003. In November 2003, Germany’s Touristic Union
International (TUI) signed aletter of intent with the China Tourism Agency to form the first joint venture
travel agency controlled by aforeign interest since China s accession to the WTO. Japan Airlines has
also established the first wholly foreign-funded travel agency. These and other foreign firms, however,
continue to be restricted from marketing to Chinese outbound tourists.

Holders of Chinese official passports, over 85,000 of whom applied for U.S. visasin FY 2002, are
reguired to use China s state-owned airlines or their code-share partners. Most of these individuals, state-
owned enterprise employees, would not be considered government employeesin most countries. This
represents a significant loss of businessfor U.S. airlines.

Thetotal number of visa applications by Chinese wishing to travel to the United States in 2003 was
approximately 86% of thetotal from the preceding year. The SARS outbreak in China and the fall-off in
travel during and immediately after the war in Irag account for most of this decrease.

Education and Training Services

China faces a shortage of qualified teachers and clearly needs educatorsin inland regions. However, the
Ministry of Education (MOE) continues to restrict participation by foreign educators and trainers. China
permits only non-profit educational activities and only activities that do not compete with the MOE-
supervised nine years of compulsory education, thereby inhibiting much-needed foreign investment in the
education sector. In April 2000, MOE banned foreign companies and organizations from offering
educational services via satellite networks. Foreign universities may set up non-profit operations, but
must have a Chinese university host and partner to ensure that programs bar subversive content and
localize imported information. Chind s training market is unregulated, which discourages potential
investors from entering the market.

Legal Services

Prior to its WTO accession, China maintained various restrictions in the area of legal services. It
prohibited representative offices of foreign law firms practicing Chinese law or engaging in profit-making
activitieswith regard to non-Chinese law. It also imposed restrictions on foreign law firms' formal
affiliation with Chinese law firms, limited foreign law firms to one representative office and maintained
geographic restrictions. Chinese law firms, on the other hand, have been able to open offices freely
throughout China since 1996.

As part of its WTO accession, China agreed to lift quantitative and geographical restrictions on the
establishment of representative offices by foreign law firms within one year after accession. In addition,
foreign representative offices will be able to engage in profit-making business, and to advise clients on
foreign legal matters and to provide information on the impact of the Chinese legal environment, among
other things. They will also be able to maintain long-term “entrustment” relationships with Chinese law
firms and be able to instruct lawyers in the Chinese law firm as agreed between the two law firms.
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Under new regulations and implementing rules issued by the Ministry of Justice (MQJ) in 2002, it
appearsthat foreign law firms are required to demonstrate there is an actual need for the establishment of
arepresentative office and the development of the firm’slegal servicesin China. In addition, aforeign
law firm may not establish an additional representative office until its most recently established
representative office has been in practice for three consecutive years. Foreign attorneys may not take
China’ s bar examination, and they may not hire registered members of the Chinese bar as attorneys.

The new measures also appear to restrict the types of services that foreign law firms may providein
China. Foreign law firms are not allowed to perform any legal servicesinvolving Chinese law. They
may only engage in legal servicesrelated to the laws of their home country and to international law.
Foreign law firms are not permitted to act as an agent in arbitration proceedings or to express opinions or
comments on the applications of Chinese law or about facts involving Chinese law. Foreign
representative offices are prohibited from completing registration, amendment, application, filing and
other procedures with Chinese government agencies. Even after the MOJ measures took effect, some
foreign lawyers served as agents in arbitration proceedings and handled other legal procedures when
dealing with certain central and local level officials, which indicates that enforcement of the measuresis
inconsi stent.

As more foreign businesses enter Chinese markets, the demand for U.S. law firms will likely grow as
well. A number of U.S. law firms have recently established new offices in Beijing.

Engineering, Architectural and Contracting Services

U.S. engineers, architects and contractors have enjoyed arelatively cooperative and open relationship
with the Chinese government. These professionals have operated in the Chinese market through joint
venture arrangements and have been less affected by regulatory problems than other service sectors.
Nevertheless, they also face restrictions. Under an older regulation, it has been difficult for foreign
architecture and engineering firms to obtain licenses to perform architecture and engineering services
except on a project-by-project basis. Foreign firms also face severe partnering and bidding restrictions.
Foreign firms cannot hire Chinese nationals to practice architecture and engineering services as licensed
professionals. Currently, Chinese architecture and engineering firms must approve and stamp all
drawings prior to construction. There have been instances where U.S. architectural firms have had to pay
Chinese domestic taxes on designs prepared in the United States for Chinese projects. China also sets
extremely low design fees, rather than letting the market set prices. In addition, China does not have
adequate lien laws to protect the rights of engineers, architects, contractors and materia suppliers from
non-payment.

Construction Services

In September 2002, the Ministry of Construction and MOFTEC jointly issued Decrees 113 and 114,
which opened up construction and related construction design services to joint ventures with majority
foreign ownership and, two years ahead of schedule, wholly foreign-owned enterprises. At the same
time, however, these decrees created concerns for U.S. and other foreign firms by imposing new and more
restrictive conditions than existed prior to China s WTO accession, when they were permitted to work in
China on a project-by-project basis pursuant to Ministry of Construction rules. In particular, these
decreesfor the first time required foreign firms to obtain qualification certificates, effective October 1,
2003. In addition, these decrees for the first time required foreign-invested firms supplying construction

servicesto incorporate in China, and they impose high minimum registered capital requirements and
foreign personnel residency requirementsthat are difficult for many foreign firmsto satisfy. In
consultation with U.S. industry, the United States, in a high-level intervention, pressed its concerns about
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Decrees 113 and 114 and sought a delay before the decrees’ problematic requirements would become
effective. In September 2003, the Ministry of Construction agreed to extend the implementation date
from October 1, 2003 until April 1, 2004 so the concerns of foreign firms could be analyzed further.

Accounting and M anagement Consultancy Services

Prior to China's accession to the WTO, foreign accounting firms could not choose their own Chinese joint
venture partners freely or enter into contractual agreements that could fully integrate these joint ventures.
In its WTO accession agreement, China agreed to allow foreign accounting firmsto partner with any
Chinese entity of their choice. Chinaalso agreed to abandon the prohibition on foreign accounting firms
representative offices engaging in profit-making activities. Foreign accounting firms can also engagein
taxation and management consulting services, without having to satisfy the more restrictive requirements
on form of establishment applicable to new entities seeking to provide those services separately.

Meanwhile, the Chinese Institute of Certified Public Accountants, a government body under MOF, has
made significant progress in modernizing accounting in China. In 2002, MOF released four newly
revised auditing statements covering inter-bank confirmation, capital verification, accounting estimates
and the audit of commercial bank financial statements. Furthermore, MOF has been activein
standardizing accounting procedures across awide range of topics including investments, inventories,
cash flow statements, and fixed assets. The Chinese Securities Regulatory Commission required listed
companies to appoint a certified international CPA firm to conduct audits on prospectuses and annual
reportsin accordance with international standards. While specific numbers are not available, most
observers agree that the demand for internationally qualified accountants will grow rapidly in coming
years. Despite these positive changes, pervasive problems remain. Differing accounting regulations limit
the comparability of data, and the accounting practices followed by many domestic firms do not meet
international conventions.

Advertising Services

The State Administration of Industry and Commerce (SAIC) enforces China's 1995 Advertising Law.
Among other things, the law bans messages “ hindering the public or violating socia customs.” The law
is subject to interpretation by the SAIC, which must approve all advertising campaigns. One additional
difficulty for foreign advertising firms, aswell as foreign manufacturers, is that China has strict
regulations prohibiting comparative advertising as well as any advertising with claims about the relative
superiority of one brand over another. Marketing strategies that are successful in some other countries are
thereforeillegal in China.

Foreign firms have been restricted to representative offices or minority ownership of joint-venture
operations. As part of its WTO accession commitments, however, China agreed to allow majority foreign
ownership of joint venture advertising companies by December 11, 2003 and wholly foreign-owned
subsidiaries by December 11, 2005.

M ovement of Professionals

Generally, there are no specia entry restrictions placed on professional Americans who wish to work in
China, such as doctors or engineers. However, they must receive approval from the Foreign Experts
Bureau. Prior to arrival, a prospective American job applicant may be asked to provide notarized copies
of hisor her professional credentials and a summary of past work experience. The credentials will be used
by the employer to file for a“foreign experts residency permit” for the American employee. Oncethe
“foreign expert” permit is authorized, the prospective employee can request awork visa(a“Z” visa) from
a Chinese embassy or consulate. If the prospective employee arrivesin Chinaon avisitors' visa(an “L”
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visa) prior to commencing employment, the prospective employeeis usually asked to depart China prior
to starting work, and to apply for the appropriate work visafrom aforeign entry point (usually Hong
Kong). Local employers are responsible for all employment or income tax and other withholdings for
these “foreign experts’ while they are employed in China. Recent press reports indicate that the
government is considering measures to liberalize access by issuing “ permanent resident” visasto long-
time foreign residents of China.

INVESTMENT BARRIERS

Foreign investors show great interest in China despite significant obstacles. Chinareceived $53.5 billion
in FDI in 2003, remaining the top recipient in Asia. General barriersto investment include opaque and
inconsistently enforced laws and regulations and alack of arules-based legal infrastructure.
Nevertheless, China s leadership has reaffirmed its commitment to “further open” Chinato investment
and to continue movement toward a rules-based economy.

I nvestment Requirements

In addition to taking on the obligations of the WTO Agreement on Trade-Related Investment M easures,
China committed in its WTO accession agreement to eliminate export performance, local content and
foreign exchange balancing requirements from its laws and regulations and not to enforce any contracts
imposing those requirements. China also agreed that it would no longer condition investment (or import)
approvals on those requirements or on requirements such as technology transfer and offsets.

In anticipation of these commitments, Chinarevised its laws and regulations on foreign-invested
enterprises to eliminate WTO-inconsistent requirements relating to export performance, local content and
foreign exchange balancing as well astechnology transfer. Chinaalso revised “Buy China’ policies that
regulated procurement of raw materials and fuels, and removed requirements that joint ventures and
wholly foreign-owned enterprises submit production/operation plans to Chinese authorities. However,
some measures continue to “encourage” technology transfer, without formally requiring it. U.S.
companies are concerned that this “encouragement” will in practice amount to a“requirement” in many
cases, particularly in light of the high degree of discretion provided to Chinese government officials when
reviewing investment applications. In addition, according to U.S. companies, some Chinese government
officialsin 2003 <till considered factors such as export performance and local content when deciding
whether to approve an investment or to recommend approval of aloan from a Chinese policy bank, which
is often essential to the success of an investment project.

Investment Guidelines

Foreign investment inflows continue to be controlled and channeled toward areas that support national
development objectives. China has adjusted its investment guidelines a number of times over the last five
years. The revisions have confused potential investors and added to the perception that the investment
guidelines do not provide a stable basis for business planning. Uncertainty as to which industries are
being promoted as investment targets, and how long such designations will be valid, undermines
confidence in the investment climate. A new catalogue took effect April 1, 2002, listing sectorsin which
foreign investment would be encouraged, restricted or prohibited, replacing the December 1997 list.
Unlisted sectors are considered to be permitted.

Among other things, the new catalogue aims to implement elements of sectoral openings that China
committed to in its WTO accession agreement, including for banking, insurance, petroleum extraction,
value-added telecommunications, and distribution. According to an accompanying regulation, projectsin
“encouraged” sectors benefit from duty-free import of capital equipment and VAT rebates on inputs.
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The Chinese government emphasizes guiding new foreign investment towards “encouraged” industries
and areas that support national development objectives. Regulations relating to the encouraged sectors
were designed to direct FDI to areasin which China could benefit from foreign assistance or technology,
such asin the construction and operation of infrastructure facilities. The government announced a series
of measuresin August 1999 that began to decentralize investment approval decision-making authority
and to create new incentives for investmentsin key sectors and geographic regions. These guidelines
allowed authorities at the provincial level of government to approve “encouraged” foreign-invested
projects and raised the investment value at which central government approval is required.

Over the past five years, China has introduced new incentives for investmentsin high-technology
industries, such as aregulation issued in November 1999 that provided foreign-invested enterprises a tax
deduction for contributions to non-affiliated research and development or educational institutions. In
December 2001, China announced comprehensive new incentives for investment in the less-devel oped
central and western parts of the country.

Meanwhile, the Chinese government restricts foreign investment in sectoral projects not in line with “the
needs of Chind s national economic development.” In these sectors, foreign firms must form ajoint
venture with a Chinese company and restrict their equity ownership to aminority share in order to invest
in the Chinese market.

The Chinese government also prohibitsinvestment in certain sectors. China bansinvestment in the news
media, broadcast and television sectors, citing national security interests. An official of the State
Administration for Radio, Television and Film stated in February 2004 that China was going to alow
foreign-invested joint ventures to produce films and tel evision programming, athough authorizing
regulations have not yet been issued. The production of arms and the mining and processing of certain
minerals remain prohibited sectors. U.S. investors have expressed particular concerns about China's
prohibition of investment in genetically modified seed development and production. Ongoing work and
planned projects are at risk.

Other Investment | ssues

Venture Capital. A new regulation that took effect March 1, 2003, replaced earlier provisional
regulations permitting the establishment of foreign-invested venture capital firms, including wholly
foreign-owned enterprises, aimed at funding high-technology and new technology startups in industries
open to foreign investment. The new regulation lowers capital requirements, allows these firmsto
manage funds directly invested from overseas, and offers the option of establishing venture capital firms
under an organizational form similar to the limited partnerships used in other countries. An April 2001
regulation barred securities firms (including foreign-invested firms) from the private equity business.
Chinese laws concerning foreign private equity firms set limits on corporate structure, share issuance and
transfers, and investment exit options. Investment exit problems, especially the difficulty of listing on
China's stock exchanges, coupled with the bureaucratic approvals required to list overseas, have limited
interest in establishing China-based venture capital and private equity investment. Asaresult, most
foreign venture capital and private equity investmentsin Chinaare actually housed in offshore investment
entities, which, as with other offshore FDI, can be transferred without Chinese Government approval.

Holding Companies. There has been some relaxation of the restrictions on the business scope and
operations of holding companies, although minimum capital requirements normally make them suitable
only for corporations with several sizeable investmentsto manage. A new regulation that took effect in
April 2003 made it possible for holding companies to manage human resources across their affiliated
companies and provide certain market research and other servicesto their affiliates. However, some
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restrictions on services provided by holding companies and on their financial operations and their ability
to balance foreign exchange internally will remain even after full implementation of China sWTO
commitments. Profit and loss consolidation within holding companies aso remains prohibited.

Access to Capital Markets. Foreign-invested enterprisesin Chinaremain largely unable to access
domestic and international stock markets, to sell corporate bonds, to accept venture capital investment, to
sell equity, or to engage in normal merger, acquisition and divestment activity. Foreign exchange
transactions on the capital account can be concluded only with case-by-case official review, and
approvals are subject to very tight regulatory control. These barriers to capital market access are not
removed by China s WTO accession agreement. China has begun to experiment with liberalization, such
as the opening of domestic stock marketsto listings by foreign-invested firms. Through the Qualified
Foreign Institutional Investor (QFI1) program, foreign securities firms can gain limited access to the
RMB-denominated A share market by applying for QFII status with the Chinese Government. As of
December 2003, 10 foreign firms had been granted QFI| status.

GOVERNMENT PROCUREMENT

In accordance with the terms of its WTO accession agreement, China agreed to conduct its government
procurement in a transparent manner and to provide all foreign suppliers with equal opportunity to
participate in procurements opened to foreign suppliers. Chinaaso committed to become an observer to
the WTO Agreement on Government Procurement (GPA), which it did in May 2002. In addition, China
committed that it would table an offer and initiate negotiations for membership in the GPA “as soon as
possible” According to Chinese officials, however, China has no immediate plansto begin discussions.

In July 2002, China promulgated its first Government Procurement Law. In part, thiswas a response to
the need to separate procurement by “ state-owned enterprises,” which China has promised would be made
on acommercial basis, from “government procurement.” China s new government procurement system
allows bidding to be limited to domestic suppliers. At the same time, many Chinese officials are
beginning to recognize the high cost of not allowing an open and competitive bidding process for
government contracts. The new law expounds on the principles of fair competition, openness,
trangparency and recourse. It establishes rudimentary criteriafor the qualification of suppliers and
various categories of procurement, including open tenders, tenders by invitation, competitive negotiation
and sole sourcing. It also sets broad standards for publicity, notification, bid scheduling, sealed bidding
and bid evaluation. The U.S. Government has sought to foster improved government procurement
through technical assistance. It has also submitted written comments on China' s draft implementing
regulations.

On January 9, 2001, the Ministry of Finance issued a measure entitled the “Procedures Concerning Public
Bidding for Procurement Companies in Foreign Government Loan Projects.” According to this measure,
government agency financial departments must release all pertinent information regarding qualified
foreign government loan projects to procurement companies, and the companies responsible for
implementing a project must tender bids to more than three procurement companies within 10 working
days. The procedures strictly prohibit non-competitive or protectionist methods when selecting a
procurement company for aloan project, and they indicate that MOF will regularly examine bids and
restrict procurement companies with “monopolistic inclinations.” However, the procedures offer
insufficient protection to potential foreign participants. Among other requirements, foreign companies,
unlike domestic companies, have had to obtain permission from MOF before bidding on aproject. Itis
not clear whether the Government Procurement Law eliminates this requirement.

China has drafted and will soon make public a series of domestic software procurement regulations that
will require government agencies to purchase domestically produced software. These new regulations are
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based on concerns of national information security, but are also aimed at supporting the domestic
software industry. In addition to the overall lack of transparency regarding the drafting of the regulations,
the U.S. Government and U.S. industry have expressed their concerns to the Chinese government about
the likely decrease in market access.

In 1999, SETC issued regulations requiring state-owned enterprises to purchase all capital equipment
from either domestic manufacturers or foreign-invested enterprises in China unless the equipment is not
available domestically. Inits WTO accession agreement, China subsequently agreed that purchases or
sales by state-owned and state-invested enterprises of goods and services for commercial sale, production
of goods or supply of servicesfor commercial sale, or for non-governmental purposes would be subject to
national treatment, market access and MFN requirements. It further agreed to ensure that state-owned
and state-invested enterprises would make purchases and sales based solely on commercial considerations
and, in addition, that foreign enterprises would be allowed to compete for sales to and purchases from
these enterprises without discrimination. It also agreed that the government would not influence the
commercia decisions of these enterprises, although in practice this has not consistently been the case.

ELECTRONIC COMMERCE

China has experienced dramatic growth in Internet usage. According to industry estimates, the number of
people in Chinawith access to the Internet was approximately 60 million by the end of 2003, compared
with 620,000 in October 1997. China now has the second largest Internet population in the world, behind
the United States. A fall in personal computer prices and the arrival of devicestailored for the Chinese
market will further expand Internet access.

China has a so experienced a dramatic increase in the number of electronic businesses established. An
estimated 78 percent of al Chinese websites are now operated by “enterprises’ and 5 percent by
“businesses.” However, despite these developments, only 40 percent of Internet usersin China have
reported purchasing goods and services online. Moreover, only 11 percent of Chinese “enterprise’
websites and 45 percent of Chinese “business’ websites offer “e-commerce services.”

The Chinese government recognizes the potentia of electronic commerce to promote exports and increase
competitiveness and has made some progress toward establishing a viable commercial environment.
However, some Chinese ministries with responsibility for electronic commerce have excessively

regulated the Internet, thereby stifling the free flow of information and consumer privacy needed for
electronic commerce to flourish. Content is still controlled and encryption regulated, as discussed more
fully below (in the “Regulation of International Data Flows and Restrictions on Data Processing”

section). In apositive sign, China plansto issue e-signature regulations in 2004 that will establish the
legal efficacy of electronic signatures for official transactions.

A number of technical problems also inhibit the growth of electronic commercein China. Rates charged
by government-approved Internet service providers make Internet access expensive for most Chinese.
Slow connection speeds are another barrier, although this is changing as broadband connections become
more readily available. Other impediments to Chinese businesses and consumers conducting online
transactions are: the paucity of credit payment systems; consumer reluctance to trust online merchants,
the lack of a secure online payment system; and inefficient delivery systems. China has also yet to
develop alegal framework conducive to the rapid growth of electronic commerce. Laws recognizing the
validity of “e-contracting” tools and stressing the importance of online security have been proposed, but
not yet issued. Despite these obstacles, however, over forty percent of Chinese Internet users surveyed in
June 2003 said they had made an online purchase within the past year, and amost athird of them said
they had paid online.
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ANTICOMPETITIVE PRACTICES

China continues to struggle with economic inefficiencies and investment disincentives created by local
protectionism, pricing practices and preservation of industry-wide monopolies. Anticompetitive practices
in Chinatake several forms. In some cases, industrial conglomerates operating as monopolies, near
monopolies, or authorized oligopolies (as in the telecommunications industry) have been authorized to fix
prices, allocate contracts, and in other ways restrict competition among domestic and foreign suppliers.
Regional protectionism by provincial or local authorities often blocks efficient distribution of goods and
servicesinside China. These practices may restrict market access for certain imported products, raise
production costs, and restrict market opportunities for foreign-invested enterprisesin China.

There are several existing laws and regulations in China addressing competition matters. However, these
measures are ineffective due to poor national coordination and inconsistent local and provincial
enforcement. Chinais drafting a new anti-monopoly law that could be adopted as early as 2004 or 2005.

Regulations issued in November 2002 permit foreign purchase of traded and non-traded (designated state)
shares of Chinese enterprises. In addition, Chinaissued regulations that took effect in April 2003 which
specify procedures for foreign acquisition of and merger with domestic enterprises. These regulations
require pre-merger notification and allow for examination of antitrust considerations in some cases. By
requiring approval of all owners of the domestic enterprise, the regulation implicitly prohibits hostile
takeovers. The thresholds for notification are not straightforward, leaving open the possibility of abuse
by officials or domestic competitors. Domestic competitors have the power under the regulationsto call
for public hearings on prospective mergers.

China also issued provisional regulations in November 2002, effective January 2003, on using foreign
investment to reorganize state-owned enterprises. These reorganizations, however, require extensive
approvals and full agreement of the domestic enterprise’s labor union. These requirements are likely to
limit the appeal of thistype of investment.

OTHER BARRIERS
Transparency

Laws and regulations directly affecting international trade are increasingly becoming publicly availablein
China. Since 1992, China has published al trade laws and regulationsin the “MOFCOM Gazette,”
available on a subscription basis, and MOFCOM maintains an updated list on its website. However,
many measures that do not rise to the level of ministry-issued regulations or implementing rules continue
to remain unavailable to the public. China s ministries routinely implemented policies based on internal
“guidance” or “opinions’ that are not available to foreign firms. Experimental or informal policies and
draft regulations, in addition, are regarded as internal matters and public accessistightly controlled.

China, in its WTO accession agreement, committed to publishing all laws, regulations and other measures
that relate to trade matters, including those that affect imports, and generally to allowing its WTO trading
partners an opportunity to comment on them before implementation. China also agreed to provide a copy
of new trade-related laws, regulations and other measures to the WTO Secretariat in Geneva, trandated
into one or more of the WTO' s official languages (English, French and Spanish) no later than 90 days
after implementation. China also agreed to create various contact points for its WTO trading partners and
foreign businesses to inquire about these measures.

In 2003, China did a reasonable job of publishing national laws and regulations. Although several
regulations carried effective dates before the dates of publication, the lag was usually only a couple of
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weeks. Various government-owned specialty newspapers routinely carried the texts of government
regulations, implementing rules, circulars and announcements. Many government ministries al'so
published digests or gazettes containing the texts of these measures, both in written form and on their
websites. In addition, there has been a proliferation of online news and information services that
routinely offer up-to-date news about and texts of new laws and regulations. Some services even provide
legal-quality English trandations by subscription.

Chinafailed in 2003 to publish al measures related to trade, however. Chinese businesses continue to
report unofficial guidance provided by Chinese regulators, which isusually unavailable to foreign
entities. 1n some cases, Chinese officials provided unpublished documents to interested parties, but this
dissemination was ad hoc and based more on personal connections than formal procedures.

MOFCOM's predecessor, MOFTEC, in late 2001, established an “Enquiry Center” to provide
information on new trade and investment laws, regulations and other measures. In addition, MOFCOM
and State Council Legidative Affairs Office officials have researched the United States' “Federa
Register” and are planning to begin ajournal to publish al national, provincial and local laws, regulations
and other measures related to trade and investment.

The Chinese government has been considering a system to solicit input from interested parties before
issuing trade and investment laws or regulations. In December 2001, the State Council issued regulations
explicitly allowing comment periods and hearings. However, many of China s ministries and agencies
continued to follow the practice prior to China' s accession to the WTO. The ministry or agency drafting
anew or revised law or regulation will normally consult with and submit drafts to other ministries and
agencies, Chinese experts and affected Chinese companies. At times, it will also consult with select
foreign companies, although it will not necessarily share drafts with them. Asaresult, only asmall
proportion of new or revised laws and regulations have been issued after a period for public comment,
and even in these cases the amount of time provided for public comment has generally been too short. In
April 2003, the NDRC posted on its website acall for comment on adraft Automobile Industry
Development Policy, but the text of the policy was never posted online. Consequently, foreign
companies and governments were not uniformly allowed an opportunity to review and comment on the
draft policy. Government officials are still researching the wisdom of establishing aformal mechanism
for soliciting input prior to finalization of al governmental measures.

Legal Framework

Laws and Regulations. Laws and regulations in Chinatend to be more general and ambiguous than in
other countries. While this approach allows the Chinese authorities to apply laws and regulations
flexibly, it also resultsin inconsistency and confusion in application. Companies often have difficulty
determining whether their activities contravene a particular law or regulation.

In China, regulations are also promulgated by a host of different ministries and governments at the
central, provincial and local levels, and it is not unusual for the resulting regulations to be at odds with
each other. Even though finalized regulations are now routinely published in China, they often leave
room for discretionary application and inconsistencies, either through honest misunderstanding or by
design. Indeed, government bureaucracies have sometimes been accused of selectively applying
regulations. China has many strict rules that are usually ignored in practice until a person or entity falls
out of officia favor. Governmental authorities can wield their discretionary power to “crack down” on
foreign or disfavored investors or make special demands on such investors simply by threatening to wield
such power.
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Thislack of aclear and consistent framework of laws and regulations can be a barrier to the participation
of foreign firms in the Chinese domestic market. A comprehensive legal framework, coupled with
adequate prior notice of proposed changes to laws and regulations, and an opportunity to comment on
those changes, would greatly enhance business conditions, promote commerce and reduce opportunities
for corruption. The U.S. Government has provided technical assistance, at the central and local levels of
government in China, in an effort to promote improvements in China s legislative and regulatory drafting
process.

In its WTO accession agreement, China committed to establish tribunals for the review of all
administrative actions relating to the implementation of trade-related laws, regulations, judicial decisions
and administrative rulings. These tribunals must be impartial and independent of the government
authorities entrusted with the administrative enforcement in question, and their review procedures must
include the right of appeal. China also committed, at al levels of government, to apply, implement and
administer al of itslaws, regulations and other measures relating to trade in goods and servicesin a
uniform and impartial manner throughout China, including in special economic areas. In connection with
this commitment, China further committed to establish an internal review mechanism to investigate and
address cases of non-uniform application of laws based on information provided by companies or
individuals.

Commercial Dispute Resolution. Both foreign and domestic companies often avoid seeking enforcement
actions through the Chinese courts, as skepticism about the independence and professionalism of China's
court system and the enforceability of court judgments and awards remains high. There is awidespread
perception that judges, particularly outside of China s big cities, are subject to influence by local political
or business pressures. Most judges are not trained in the law and/or lack higher education, although this
problem decreases at the higher levels of the judiciary.

At the same time, the Chinese government is moving to establish consistent and reliable mechanisms for
dispute resolution through the adoption of improved codes of ethics for judges and lawyers and increased
emphasis on the consistent and predictable application of laws. The Judges' Law, issued by the Standing
Committee of the National People’ s Congressin 1995, requires judges to have degreesin law or in other
subjects where they have acquired specialized legal knowledge, and permits judges appointed before the
law’ s implementation who do not meet such standards to undergo necessary training. In 1999, the
Supreme People's Court began requiring judges to be appointed based on merit and educational
background and experience, rather than through politics or favoritism. In August 2002, the Supreme
People's Court issued rules designating certain higher-level courts to hear cases involving administrative
agency decisions relating to international trade in goods or services or intellectual property rights.
According to the Supreme People' s Court, China s more experienced judges sit on the designated courts,
and the geographic area under the jurisdiction of each of these designated courts has been broadened in an
attempt to minimize local protectionism. The rules provide that foreign (or Chinese) enterprises and
individuals may bring lawsuits in the designated courts raising challenges, under the Administrative
Litigation Law, to decisions made by Chind s administrative agencies relating to international trade
matters. The rules also state that when there is more than one reasonable interpretation of alaw or
regulation, the courts should choose an interpretation that is consistent with the provisions of international
agreements to which China has committed, such asthe WTO rules. The rulestook effect in October
2002.

Despite initial enthusiasm, foreign observers have grown increasingly skeptical of the China International
Economic and Trade Arbitration Commission (CIETAC) as aforum for the arbitration of trade disputes.
Some foreign firms have obtained satisfactory rulings from CIETAC but other firms and legal
professionals have raised concerns about restrictions on the selection of arbitrators and inadequaciesin
procedural rules necessary to ensure thorough, orderly and fair management of cases.
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Finally, in cases where the judiciary or arbitration panels have issued judgmentsin favor of foreign-
invested enterprises, enforcement of the judgments has often been difficult. Officials responsible for
enforcement are often beholden to local interests and unwilling to enforce court judgments against locally
powerful companies or individuals.

Labor issues. In recent years, China has expanded the scope of its national labor laws and regulations so
they now cover most, though not all, key labor areas. Even with these changes, China does not adhere to
certain internationally recognized labor standards, such as the right to freely associate or bargain
collectively. There are also persistent concerns about the use of prison labor and child Iabor.

The Chinese government is slowly developing nationwide pension, unemployment insurance, medical
insurance, and workplace injury insurance systems that will require substantial employer contributions.
These systems are still rudimentary and characterized by serious funding shortfalls, in part dueto
widespread non-compliance among domestic firms. There is aso inconsistent application and
enforcement of labor regulations between Chinese-owned enterprises and foreign-invested enterprises.

The cost of labor — especially unskilled labor — islow in much of China. The existence of an enormous
surplus rural labor force, many of whom seek work in urban areas, helpsto keep unskilled wages [ow.
Where competition for workersis intense and the supply limited, as in the case of technical, managerial
and professional staff in China's coastal areas, wages can be higher. However, restrictions on labor
mobility distort labor costs. Chinais gradually easing restrictions under a household registration system,
which traditionally has made it difficult for rural Chinese to work or livein urban areas, in part due to the
recognition that labor mability is essential to the continued growth of the economy.

Corruption

Corruption is endemic in China. Chinese officials themselves admit that corruption is one of the most
serious problems the country faces. China pursued more than 32,759 corruption cases in the first nine
months of 2003. Of those, 905 were magjor cases of bribery or embezzlement each involving over one
million RMB (over $120,000). Lower-level officias bore the brunt of the ongoing anti-corruption
campaign, but over the past year the former Minister of Land and Resources, former Party Secretary of
Guizhou Province, former Governor and Party Secretary of Hebel Province and former Vice Governor of
Liaoning Province were among the high-level officials disciplined for corruption. Separately, a highly
influential, politically connected Shanghai real estate developer was among those held on corruption
charges. Many people expect China s entry into the WTO, which has greatly reduced tariffs, to
significantly reduce incentives for smuggling-related corruption. Most other official graft in China
involves misappropriation of funds, abuse of power and embezzlement.

Chinaissued itsfirst law on unfair competition in December 1993, and the Chinese government continues
to call for improved self-discipline and anti-corruption initiatives at all levels of government. While the
government has pledged to begin awarding contracts solely on the basis of commercial criteria, it is
unclear how quickly and to what extent the government will be able to follow through on this
commitment. U.S. suppliers complain that the widespread existence of unfair bidding practicesin China
puts them at a competitive disadvantage. This dilemmaisless severe in sectors where the United States
holds clear technological or cost advantages. Corruption nevertheless undermines the long-term
competitiveness of both foreign and domestic entities in the Chinese market.

Land I ssues
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China’s constitution specifiesthat all land is owned in common by all the people. In practice, agricultural
collectives distribute agricultural land to the peasants, while city governments distribute land for
residential and industrial use. The State and collectives can either “grant” or “alocate” land use rights to
enterprisesin return for payment of fees. Enterprises granted land-use rights are guaranteed
compensation if the State asserts eminent domain over the land, while those with allocated rights are not.
Granted land-use rights cost more, of course, than allocated rights. However, the law does not define
standards for compensation when eminent domain supercedes granted land-use rights. This situation
creates considerable uncertainty when foreign investors are ordered to vacate. The absence of public
hearings on planned public projects, moreover, can give affected parties, including foreign investors, little
advance warning.

A new 2002 rural land law that took effect in 2003 gives peasants fixed contracts for periods of 30 to 50
years, and permits peasants to exchange or rent out their land-use rights while their use contract remains
inforce. Thereisno present prospect for changing from land-use rights to direct ownership of rural land.
In addition, when farmland is converted from agricultural to industrial or residential use, compensation
paid to individual peasantsrarely reflects the actual value of the land.

Thetime limit for land-use rights acquired by foreign investors for both industrial and commercial
enterprisesis 50 years. A mgjor problem for foreign investorsisthe array of regulations that govern their
ability to acquire land-use rights. Local implementation of these regulations may vary from central
government standards, and prohibited practices may occur in one areawhile they are enforced in another.
Most wholly-owned foreign enterprises seek granted land-use rights to state-owned urban land as the
most reliable protection for their operations. Chinese-foreign joint ventures usually attempt to acquire
granted land-use rights through lease or contribution arrangements with the local partners.
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TRADE SUMMARY

The United States' trade deficit with Colombia was $2.6 billion in 2003, an increase of $609 million from
2002. U.S. goods exportsin 2003 were $3.8 billion, up 4.8 percent from the previous year.
Corresponding U.S. imports from Colombiawere $6.4 billion, up 13.9 percent. Colombiais currently the
27th largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in Colombiain 2002 was $3.7 hillion, up from $3.6
billionin 2001. U.S. FDI in Colombiais primarily in the manufacturing, mining and wholesal e sectors.

Free Trade Area Negotiations

In November 2003, the United States announced its intention to begin free trade negotiations with
Colombia, Peru, Ecuador and Balivia, the four Andean Trade Preference Act beneficiary countries. The
negotiations will begin on May 18, 2004 with Colombia, as well as any of the other countries that has
demonstrated its readiness to begin. The Andeans collectively represented a market of about $7 billion for
U.S. exportsin 2003, and are home to about $4.5 billionin U.S. foreign direct investment. A free trade
agreement with these countries would extend the list of countriesin the Americas with which the United
States has completed free trade agreements. The negotiation will complement the goal of completing a
Free Trade Area of the Americas (FTAA). The U.S. Government will seek to address the issues
described in this chapter within the context of our bilateral free trade agreement negotiations.

IMPORT POLICIES
Tariffs

Colombia has opened its economy considerably since the early 1990’'s. Customs duties were cut and
many non-tariff barriers eliminated. Most duties have been consolidated into four tariff levels: zero
percent on capital goods, five percent on industrial goods and raw materials, ten percent on manufactured
goods with some exceptions, and twenty percent on “sensitive” goods.

Some important exemptions include automabiles, which remain at the level of 35 percent, and agricultural
products, which fall under avariable* priceband” import duty system. Andean Community variable
duties, which are applied to 159 separate agricultural and food product areas, have become an important
barrier to imports of the U.S. products into Colombia subject to these duties. This priceband system
results in duties approaching or exceeding 100 percent for important U.S. exports to Colombia, including
corn, whesat, rice, soybeans, pork, poultry, cheeses, and powdered milk, and negatively affects U.S. access
for products such as dry pet food, which is made from corn. The eimination or reduction of these
variable dutiesis atop market access priority for the U.S. agricultural sector. Processed food imports
from Chile and other country members of the Andean Community (Peru, Ecuador, Bolivia, Venezuela)
enter duty-free.

Imports of the majority of used goods—cars, manufactured auto parts, tires and clothing—are prohibited,
and those that are allowed, such as machinery, are subject to licensing. Import licenses are used to restrict
certain agricultural imports such as chicken parts and other preserved chicken and turkey products. In
addition, Ministry of Agriculture approval is required for import licenses for products, which, if imported,
would compete with domestic products. Some of the covered products include important U.S. exports to
Colombia, including wheat, malt barley, poultry, corn, rice, sorghum, cotton, wheat flour, and oilseeds
and their products (i.e., soybean meal and soybean oil). Under a World Trade Organization (WTO)
waiver, Colombia had until December 31, 2003, to eliminate absorption agreements that required an
importer to purchase a government-specified quantity of domestically produced goods as a precondition
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for the granting of import licenses. In February 2004, the government of Colombia enacted measures to
replace this regime, and we are reviewing them for their WTO consistency. Wheat was excluded from this
new mechanism and continues to pay the duty calculated under the Andean price band system.

Colombia also assesses a discriminatory value-added (VAT) of 35 percent on whiskey aged for less than
12 years, which is more characteristic of U.S. whiskey, compared to arate of 20 percent for whiskey aged
for 12 or more years, most of which comes from Europe.

STANDARDS, TESTING, LABELING AND CERTIFICATION

The Colombian Ministry of Foreign Trade requires specific technical standards for a variety of products.
The specifications are established by the Colombian Institute of Technical Standards (ICONTEC), a
private non-profit organization, which provides quality certification and technical support services and
serves as an Underwriters' Laboratories (UL) inspection center. ICONTEC isamember of the
International Standards Organization (1SO) and the International Electrotechnical Commission (IEC). In
December 2001, the Ministry of Economic Development issued Resolutions 1190 through 1194, which
eliminated mandatory compliance to technical standards on approximately 90 percent of the products
previously subject to such requirements. Certificates of conformity are no longer a prerequisite for
importing most products that are subject to technical standards. According to U.S. industry, Colombian
requirements for phytosanitary registrations to bring new products into the market are excessive and often
take as long as six to eight months to fulfill. Colombia maintains trade-restricting requirements for listing
of ingredients by percentage on pet food.

GOVERNMENT PROCUREMENT

In July 2003, the Colombian government promulgated Law 816 to protect national industriesin
government procurement. Law 816 mandates that all public entities adopt criteria that support national
industries and accords preferential treatment to bids that incorporate Colombian goods or services. Under
Law 816, national companies are given a 10 percent to 20 percent “bonus’ in their evaluation score, and
companies using Colombian goods or services are given a5 percent to 15 percent bonus. Bids without
any Colombian component are scored between 5 percent and 20 percent lower than national ones.
Additionally, Law 816 requires foreign suppliers without local headquartersin Colombiato obtain
certification from a Colombian mission overseas that government procurement laws in the home country
meet reciprocity requirements. To date, this new system, and specifically the lack of an established
certification process, has proven to be a barrier against the participation of U.S. suppliersin government
procurement contracts.

There have been complaints of non-transparency in the awarding of major government contracts.
However, the Colombian government has taken positive stepsto fight corruption, such as working with
non-governmental organizations to launch probity programs aimed at promoting entrepreneurial and
public ethics. Colombiais still not asignatory of the WTO Agreement on Government Procurement.

EXPORT SUBSIDIES

Colombia has been working to eliminate export subsidies since its GATT accession. This process has
continued under the WTO Agreement on Subsidies and Countervailing Measures. 1n June 2003, the
Colombian Government announced that it would eliminate the tax benefits linked to exports and will
replace them with other incentives for employment generation and investment in hew technologies.
Colombia agreed to phase out al export subsidies in free trade zones by December 31, 2006. Free trade
zones and special import-export zones will maintain their special customs and foreign exchange regimes.
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Colombia’ stax rebate certificate program (CERT) contains a subsidy component, which the Government
of Colombia has stated it will replace with an equitable drawback system, although it has not yet done so.
In late August 2002, the Colombian government effectively eliminated the CERT, reducing it to zero
percent. Although this means that the subsidy component has disappeared, the CERT has not been
eliminated, and it could be increased in the future when Colombia’ s budgetary conditions improve. For
example, in July 2003 the Colombian government approved approximately $7 million for CERT
payments to banana exporters. The other export subsidy, known as the “Plan Vallegjo,” alows for duty
exemptions on the import of capital goods and raw materials used to manufacture goods that are
subsequently exported.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Colombia has been on the Special 301 “Watch List” or “Priority Watch List” every year since 1991. In
2003, the International Intellectual Property Alliance (I1PA) recommended that Colombiaremain on the
Special 301 Watch List because of its continued difficulties in copyright enforcement. Colombia, which
isaWTO member, has ratified its legislation to implement its obligations under the Uruguay Round
Agreement on Trade-Related Aspects of Intellectual Property Rights. Colombiaisamember of the
World Intellectual Property Organization (WIPQO), the Paris Convention for the Protection of Industrial
Property, and the 1978 Union for the Protection of New Plant Varieties, and a signatory to the Patent
Cooperation Treaty.

Patentsand Trademarks

The patent regime in Colombia currently provides for 20-year protection for patents and reverses the
burden of proof in cases of alleged process patent infringement. Provisions covering protection of trade
secrets and new plant varieties have improved Colombia’s compliance with its TRIPS obligations.

In 2002, the Colombian government issued Decree 2085, which improved the protection of confidential
data. Until 2002, Government of Colombia health authorities approved the commercialization of new
drugs that were the bioequivalents of already-approved drugs, thereby denying the originator companies
the exclusive use of their data. However, Decree 2085 prohibited this practice, thus providing improved
protection for industrial information. Under the decree, data presented for health certification of
pharmaceuticalsis protected for a period of three yearsfor registrations issued in 2002, four yearsin
2003, and five yearsin 2004 and beyond. In May 2003, the Agricultural Ministry promulgated Decree
505 that provides similar protection for agricultural chemicals.

Colombiais a member of the Inter-American Convention for Trademark and Commercial Protection.
Enforcement of trademark legidlation in Colombiais showing some progress, but contraband and
counterfeiting are widespread. The Superintendence of Industry and Commerce acts as the local patent
and trademark officein Colombia. This agency was given the control of the government’s IPR policy,
effective January 2000. However, the agency suffers from inadequate financing and alarge backlog of
trademark and patent applications.

Copyrights

Andean Community Decision 351 on the protection of copyrights has been in effect in Colombia since
January 1, 1994. Colombiaalso has amodern copyright law: Law 44 of 1993. The law extends
protection for computer software to 50 years but does not classify it asaliterary work. Law 44 and
Colombia’ s civil code include some provisions for IPR enforcement and have been used to combat
infringement and protect rights. Colombiaisamember of the Berne and Universal Copyright
Conventions, the Buenos Aires and Washington Conventions, the Rome Convention for the Protection of

FOREIGN TRADE BARRIERS 98



COLOMBIA

Performers, Producers of Phonograms and Broadcasting Organizations, the Geneva Convention for
Phonograms, the WI1PO Copyright Treaty, and the WIPO Performances and Phonograms Treaty. It isnot
amember of the Brussels Convention relating to the Distribution of Programme-Carrying Signals
Transmitted by Satellite.

Colombia's Criminal Code of 2001 includes copyright infringement as a crime, and significantly
increased jail terms from three to five years. The code a so contains provisions regarding the violation of
technological protection measures and rights management information, both key obligations of the WIPO
treaty. Colombia has also created a Specia Investigative Unit within the Prosecutor Genera’s Office
dedicated to intellectual property rightsissues. This unit began functioning in November 1999 and is
currently working on a number of cases against pirate television programming broadcasters.

Piracy levelsin Colombia exceed half the legitimate market in amost all the copyright sectors. The
International Intellectual Property Alliance estimates that in 2003 piracy levelsin Colombiafor recorded
music reached 70 percent with damage to U.S. industry estimated at about $50 million, while motion
picture piracy represented 75 percent of the market, valued at aloss of an estimated $40 million.

A magjor intellectual property rights issue has been the need for the Colombian government to license
legitimate pay television operators and to pursue pirate operators. The Motion Picture Association of
America(MPAA), in conjunction with local attorneys, took 17 criminal actions against alleged television
piratesin 2000, 16 such casesin 2001, and eight in 2002. However, MPAA’s anti-piracy strategy relied
on enforcement by the Colombian National Television Commission (CNTV), which largely failed inits
efforts. Giventhe CNTV’s poor resultsin suppressing piracy, MPAA has ceased initiating action against
television broadcast or home video piracy. Colombia s Television Broadcast Law increased legal
protection for all copyrighted programming by regulating satellite dishes, and enforcement has begun
through alicensing process. However, the MPAA claims that despite several years of promising
administrative action to enforce copyright, CNTV has been completely ineffective in addressing the
problem of piracy in television. An MPAA estimate suggests that 90 percent of the motion picture
market in Colombiais pirated, while annual losses due to audiovisual piracy remained at $40 million in
2002.

SERVICES BARRIERS

Liberalization has progressed furthest in financia services, telecommunications, accounting/auditing,
energy, and tourism. It has occurred to alesser extent in legal services, insurance, distribution services,
advertising, and data processing. The provision of legal servicesislimited to law firms licensed under
Colombian law. Foreign law firms can operate in Colombia only by forming ajoint venture with a
Colombian law firm and operating under the licenses of the Colombian lawyersin the firm. Colombia
permits 100 percent foreign ownership of insurance firm subsidiaries. It does not, however, allow foreign
insurance companies to establish local branch offices. Insurance companies must maintain acommercial
presence in order to sell policies other than those for international travel or reinsurance. Colombia denies
market accessto foreign maritime insurers.

A commercial presenceisrequired to provide information processing services. Foreign educational
institutions must have resident status in Colombiain order to receive operational authority from the
Ministry of Education.

Cargo reserve requirements in transport have been eliminated. However, the Ministry of Foreign Trade
reserves the right to impose restrictions on foreign vessels of nations which impose reserve requirements
on Colombian vessels. Colombia also restricts the movement of personnel in several professiona areas,
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such as architecture, engineering, law, and construction. For firms with more than ten employees, no
more than ten percent of the general workforce and 20 percent of specialists may be foreign nationals.

Financial Services

Colombian legislation permits 100 percent foreign ownership in financia services, although the use of
foreign personnel in the financial services sector remains limited to administrators, legal representatives,
and technicians. In April 2000, the Central Bank completely removed previous reserve requirements on
foreign borrowing operations. Such reserve requirements on foreign loans were designed to reduce the
amount of import-related debt.

Basic Telecommunications Services

In the WTO negotiations on basic telecommuni cations services, Colombia made fairly liberal
commitments on most basi ¢ telecommunications services and adopted the WTO reference paper.
However, Colombia specifically prohibited “callback” services and excluded fixed and mobile satellite
systems. Thelicense or concession for the supply of telecommunications servicesis only granted to
enterprises legally established in Colombia. Currently, foreign investment is allowed in
telecommunications firms, but under its WTO commitments, Colombia reserves the right to limit foreign
investment in these firms based on an economic needstest. In general, for certain key services such as
carrier, national, and international long-distance, and cellular mobile telephony, foreign investment is
permitted up to amaximum of 70 percent of the capital of the enterprise licensed to operate. While
Colombia has allowed new competitorsinto long distance and international services, high license fees are
asignificant barrier.

For cellular mobile telephone service, the country was divided into three regions; in each one the service
was supplied by two exclusive operators until September 1999. Thereafter, afew additional operators
entered the market. Private licensed companies must be established as“ open” corporationsin which no
single person or group can hold more than 30 percent of the company and the shares must belisted in
Colombia' s stock exchange. 1n 2003, Colombia opened the telecommunications market to Personal
Communications Services (PCS) competition. The government issued a PCS license to new competitor
Colombia Movil, effectively ending Colombia’ s mobile telecommunications duopoly (Bellsouth and
Comcel share approximately 80 percent of the cellular market) and opening the door for competition.
The bidding winner, Colombia Movil, received a 10-year concession to devel op the market and compete
against the current cellular providers.

Audiovisual and Communication Services

As part of the de-monopolization of Colombia s government-owned television network, Colombia passed
the Television Broadcast Law, Law 182/95, effective January 1995, which increased protection for all
copyrighted programming by regulating satellite dishes and permitting private television broadcasters to
compete with the government-owned broadcaster. The law increased restrictions on foreign content in
broadcasting and imposed a burdensome system of sub-quotas for different hours of the day. The law
requires broadcastersto transmit 70 percent locally-produced programming during prime time and arange
of zero to 40 percent during other times on national television and 50 percent locally produced
programming on regional channels and local stations. Retransmissions of local productions are
considered to fulfill only part of the national content requirement. Foreign talent may be used in locally
produced programming, but the quasi-independent National Television Commission (CNTV) sets limits.
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INVESTMENT BARRIERS

Colombian law provides for national treatment for foreign investment. One hundred percent foreign
ownership is permitted in most sectors of the Colombian economy. Exceptionsinclude activities related
to national security and the disposal of hazardous waste. Investment screening has been largely
eliminated, and the mechanisms that still exist are generally routine and non-discriminatory.

All foreign investment must be registered with the Central Bank’ s foreign exchange office within three
months in order to ensure the right to repatriate profits and remittances. All foreign investors, like
domestic investors, must obtain alicense from the Superintendent of Companies and register with the
local chamber of commerce.

All foreign investment in petroleum exploration and development in Colombia must be carried out under
an association contract between the foreign investor and Ecopetrol, the state oil company. In view of
Colombia’ s need for new oil discoveries, the government implemented a new hydrocarbon policy
designed to attract foreign oil companies to Colombia which reduced Ecopetrol's mandatory sharein joint
ventures from 50 percent to 30 percent and changed royalties from aflat 20 percent to a dliding scale from
8 percent to 25 percent, depending on the size of thefield. The Colombian government also restructured
Ecopetrol and created the National Hydrocarbon Agency (ANH) in mid-2003. Ecopetrol will be an
operating company while the ANH will regulate the sector. The government has announced its intention
to extend existing contracts. After 2004, association contracts may be replaced by concession agreements
between newly created AHN and multinational companies.

Colombian television broadcast laws (Law 182/95 and Law 375/96) impose several restrictions on foreign
investment. For example, foreign investors must be actively engaged in television operations in their
home country and their investments must involve an implicit transfer of technology. The National
Planning Department issued a new Foreign Investment Regime -- Decree 2080 of October 18, 2000 -- that
unified foreign investment regulations, revoking all the rules on the subject previously dispersed into
various decrees. Decree 2080 eliminated percentage limits previously placed on foreign equity
participation as well as limits on foreign participation in audiovisual and radio services.

ELECTRONIC COMMERCE

Colombia's electronic commerce Law 527 of August 1999 provides electronic documents and signatures
the same legal recognition as paper documents and provides a framework for their use. Law 527 allows
for, and regulates, the issuance of digital certificates and grants enforcement and oversight responsibilities
to the Superintendent of Industry and Commerce. Decree 1747 of September 11, 2000, regulates Law
527 with regard to certificates and digital signatures, and establishes minimum capital and other
requirements for certifying agencies to be approved by the Superintendent of Industry and Commerce.

In May 2000, the Colombian and U.S. Governments signed a joint declaration on Electronic Commerce
to increase transparency in the sector. According to the Bogota Chamber of Commerce, the Colombian
electronic commerce market was estimated at $370 million in 2003. Electronic commerce in Colombia
has grown at an annual rate of approximately five percent since 1997. Electronic commerce providers
have contended with aweak level of computer penetration, lack of Internet accessibility (only 2.5 percent
of the population or approximately 1.1 million people,) and per-minute phone charges for Internet usage
that discourage browsing and web surfing. The development of Colombia s el ectronic commerce market
will also be contingent upon improvements in telecommunications, the postal service, and credit card

usage.
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TRADE SUMMARY

The U.S. trade surplus with Costa Ricawas $53 million in 2003, an increase of $78 million from a $25
million deficit in 2002. U.S. goods exports in 2003 were $3.4 billion, up 10 percent from the previous
year. Corresponding U.S. imports from Costa Ricawere $3.4 billion, up 7 percent. CostaRicais
currently the 29" largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in Costa Ricain 2002 was $1.6 billion, down $75
million from 2002. U.S. FDI in Costa Ricais concentrated mainly in the manufacturing sector.

IMPORT POLICIES
Free Trade Agreement

The United States and four Central American countries (El Salvador, Guatemala, Honduras, and
Nicaragua) concluded negotiations on the U.S.-Central American Free Trade Agreement (CAFTA) in
December 2003. The United States and Costa Rica on January 25 finalized Costa Rica' s participationin
the CAFTA. The United States and the Dominican Republic concluded market access negotiationsin
March 2004 to integrate the Dominican Republic into the CAFTA.

The CAFTA will not only liberalize bilateral trade between the United States and the region, but will also
further integration efforts among the countries of Central America, removing barriers to trade and
investment in the region by U.S. companies. The CAFTA will also require the countries of Central
Americato undertake needed reforms to alleviate many of the systemic problems noted below in areas
including customs administration; protection of intellectual property rights; services, investment, and
financial services market access and protection; government procurements; sanitary and phytosanitary
(SPS) barriers; other non-tariff barriers; and other areas.

Tariffs

As amember of the Central American Common Market (CACM), Costa Rica agreed in 1995 to reduce its
common external tariff to amaximum of 15 percent. Costa Rica completed its agreed reductions with a
decree published on January 6, 2000. Once the CAFTA goesinto effect, about 80 percent of U.S.
industrial and commercia goods will enter Costa Rica duty free, with the remaining tariffs being
eliminated within ten years. Textiles and apparel will be duty-free and quota-free immediately if they
meet the Agreement’ srule of origin, promoting new opportunities for U.S. and Central American fiber,
yarn, fabric and apparel manufacturing.

Selected agricultural commaodities are protected with tariffs that significantly exceed the 15 percent
common external tariff ceiling. These specially protected commodities include dairy products (40 percent
to 65 percent) and poultry products (150 percent). Most tariffs on agricultural products range from one
percent to 15 percent. New and used automobiles are also taxed heavily, from 52 percent to 79 percent,
depending upon the age of the vehicle.

The CAFTA will eliminate tariffs on virtually all agricultura products within a maximum of fifteen years
(dairy and ricein 20 years and chicken leg quartersin 17). Fresh potatoes and onions will be liberalized
through expansion of atariff-rate quota (TRQ). The Agreement also requires transparency and efficiency
in administering customs procedures, including the CAFTA rules of origin. Costa Rica committed to
ensure procedural certainty and fairness and all parties agree to share information to combat illegal trans-
shipment of goods.
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Non-tariff M easures

Costa Ricalevies asalestax of 13 percent on most goods and services, whether locally produced or
imported. A variable selective consumption tax is aso applied to many locally produced goods and to
about half of all products imported. Among the highest taxed items are arms and ammunition (75
percent), costume jewelry (50 percent), fireworks (50 percent), new and used vehicles (variable), and
wine and beer (40 percent). A bill currently in the Costa Rican Legidature contemplates the enactment of
avalue-added tax.

A U.S. company has expressed concern about the way Costa Rican Customs determines the model year
for imported vehicles, which the company believes applies a different standard to non-U.S. auto
manufacturers in the Costa Rican auto market.

STANDARDS, TESTING, LABELING AND CERTIFICATION

The process for obtaining standard sanitary and phytosanitary documentation can often be cumbersome
and lengthy. Importers of U.S. rice, onions, and potatoes have experienced difficulty in gaining entry for
their shipments. There have been allegations that officials of the Ministry of Agriculture have delayed
issuance of standard sanitary/phytosanitary (SPS) documentation to protect domestic farmers. The
shipments have eventually been allowed to enter, but the delays have resulted in lost earnings for the
shipments owners. Costa Rican customs procedures remain complex and bureaucratic despite recent
laws and improvements such as the establishment of an electronic "one-stop” import and export window
significantly reducing the time required for customs processing. CAFTA provisionswill require that
Costa Rica recognize the U.S. inspection system for meat and poultry.

Currently, al foods, pharmaceuticals, agricultural goods, and chemicals and cosmetics for human and
animal consumption, locally produced or imported, must be tested and certified by the Ministry of Health
before they are allowed to be sold. A system of standards exists, but lack of adequate laboratory testing
equipment and funds prevents effective local controls being implemented. Costa Rica requiresinstead
that all imported products be certified safe and allowed for sale in the country of origin. Effective
December 24, 2003, Costa Ricatemporarily banned import of U.S. beef due to reports of BSE in the
United States.

Under the CAFTA, Costa Rica agreed to apply the science-based disciplines of the WTO Agreement on
Sanitary and Phytosanitary Measures, and will move toward recognizing export eligibility for all plants
inspected under the U.S. food safety and inspection system. In May 2003, Costa Ricaissued a decree
allowing for the certification of an inspection system to replace a regulation that required poultry export
plants to be inspected and approved by the Costa Rican Government. However, Costa Rican inspectors
had not approved the USDA veterinary inspection system as of December 6, 2003.

When the United States and Central Americalaunched the CAFTA negotiations, they initiated an active
working group dialogue on SPS barriersto agricultural trade that met alongside the negotiations to
facilitate market access. Through the work of this group, Costa Rica committed to resolve specific
unjustified measures restricting imports from the United States. The SPS Working Group remains
committed to continue working on resolution of outstanding issues even after the negotiations concluded.

GOVERNMENT PROCUREMENT

In recent years, agrowing number of U.S. exporters and investors are reporting unsatisfactory
experiences when responding to Costa Rican government tenders. For example, the Government of Costa
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Rica (through the Comptroller General) and large state-owned enterprises have occasionally annulled and
re-bid tenders after the financial analysis was completed and awards granted. The Government of Costa
Rica has also substantially modified tender specifications midway through the procurement process. The
bidders in these cases were forced to bear the costs associated with these changes. Costa Ricaisnot a
party to the WTO Agreement on Government Procurement.

Under the CAFTA, U.S. suppliers would be granted non-discriminatory rights to bid on contracts from
most Central American government entities, including key ministries and state-owned enterprises. The
CAFTA requiresfair and transparent procurement procedures, such as advance notice of purchases and
timely and effective bid review procedures. The CAFTA anti-corruption provisions ensure that bribery in
trade-related matters, including in government procurement, is specified as a criminal offense under
Central American and U.S. laws.

EXPORT SUBSIDIES

Incentives for non-traditional exports, including the remaining tax credit certificates (CATs) formerly
granted, were phased out in 1999. Tax holidays are still available for investorsin free trade zones, unless
tax credits are available in an investor's home country for taxes paid in CostaRica. The CAFTA will
require the elimination of WTO-illegal export subsidies.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Inadequate enforcement of Costa Ricas intellectual property laws (IP) remainsaU.S. concern. However,
in recognition of improvements by the Costa Rican government to IPR laws and enforcement in April
2002 the United States moved Costa Rica from the Special 301 Priority Watch List to the Watch List,
whereit remains. While many elements of Costa Rican intellectual property laws appear to be consistent
with TRIPS obligations, the country's criminal codes have certain weaknesses that limit effective
deterrence of intellectual property crimes. Among the important steps the Costa Rican government has
taken recently to improve intellectual property protection are increased raids on companies, the formation
of an inter-governmental intellectual property rights commission, and the training of judges and
prosecutors on intellectual property laws.

CostaRicais currently in the process of making meaningful changesto its existing IP laws. The United
States hopes that changes will include increasing criminal penalties and removing the "insignificance”
provisions of the criminal code relating to IP violations. Although an improved IP legal regime may be
established by early 2004, serious concerns are still present about the Costa Rican authorities’ ability to
adequately prosecute I P crimes.

The CAFTA provisions will strengthen Costa Rica s |PR protection regimesto conform with, and in
many areas exceed, WTO norms and will criminalize end-user piracy, providing a strong deterrence
against piracy and counterfeiting. The CAFTA will require all member countries to authorize the seizure,
forfeiture, and destruction of counterfeit and pirated goods and the equipment used to produce them. It
will also mandate both statutory and actual damages for copyright infringement and trademark piracy.
This serves as a deterrent against piracy, and ensures that monetary damages can be awarded even when it
is difficult to assign a monetary value to the violation.

Copyrights
Costa Rica's copyright law is generally adequate, but not uniformly enforced. The copyright regime was

revised in 1994 to provide specific protection for computer software and in 1999 to protect integrated
circuit designs. The Legiglative Assembly ratified the WIPO Copyright Treaty and the WIPO
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Performances and Phonograms Treaty at the end of 1999. Piracy of satellite television transmissions by
the domestic cable television industry has been curtailed, but some apartment buildings and hotels,
particularly in areas not served by major cable service providers, continue to engage in satellite signal
piracy. Unauthorized sound recordings, videos and computer software are also widespread, although
some progress has been made in reducing their presence in the market. Effortsin copyright protection are
significantly hindered by the lack of adequate funding and personnel committed to IP enforcement. The
CAFTA enforcement provisions are designed to help reduce copyright piracy.

Patents

The Legidative Assembly ratified reforms required by the Paris Convention for the Protection of
Industrial Property in 1995. The patent law extended the term of protection for a patent from 12 yearsto
20 years from the date of the filing of the application for all inventions. Problems remain, however, for
pharmaceutical companies seeking to protect the use of data submitted for regulatory approval, in that
such data are not being protected from unfair commercia use by unauthorized third parties. Costa Rica
has committed under the CAFTA to protect test data and trade secrets submitted to the government for the
purpose of product approval. Thisdatawill be protected against unfair commercial use for aperiod of 5
years for pharmaceuticals and 10 years for agricultural chemicals. Also, although thereis no effective
means of providing protection for plant varietiesin Costa Rica's TRIPS Agreement, the CAFTA
obligations require that Costa Rica accede to the UPOV Convention (International Union for the
Protection of New Varieties of Plants, 1991) by June 1, 2007.

Trademarks

Counterfeiting of well-known trademarks occurs frequently in Costa Rica. Legal recourse against these
practicesis available in Costa Rica, but may require protracted and costly litigation. Costa Rican
authorities have recently intensified efforts to raid businesses and confiscate property, especially clothing,
whichisinfringing on registered trademarks. The CAFTA enforcement provisions are designed to help
reduce copyright piracy.

SERVICES BARRIERS

Costa Ricas insurance, telecommunications, electricity distribution, petroleum distribution, potable water,
sewage, and railroad transportation industries are state monopolies. In addition, there are restrictions on
the participation of foreign companies in some private sector activities, such as customs handling, medical
services, and other professions requiring Costa Rican registration and long-term residency of the persons
providing the services. Under the CAFTA, Costa Ricawill accord substantial market access in services
across their entire services regime, subject to very few exceptions. For Costa Rica, liberalization in
insurance will be achieved through a phased-in approach with aninitial opening at entry into force, the
vast majority of the market open by 2008, and atotal opening by 2011. In addition, Costa Rica made
specific commitments to gradually open its telecommunications market in three key areas - private
network services, Internet services, and wireless services — and committed to establishing a regulatory
framework to help foster effective market access.

Costa Rica hasratified its commitments under the 1997 WTO Financial Services Agreement and accepted
the Fifth Protocol of the GATS. Under this agreement, Costa Rica committed to allow foreign financial
service providers to establish 100 percent owned bank subsidiariesin Costa Ricato provide lending and
deposit-taking services, leasing services, credit card services, and financial information services. Costa
Rica made no commitments in the WTO for the provision of securities trading, underwriting services, or
any type of insurance services. However, the CAFTA will provide for openingsin al these areas
(insurance openings to be phased in as noted above).
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Since 1995, private commercial banks have been permitted to offer checking accounts and savings
deposits of less than 30 days and, since 1996, to access the Central Bank's discount window. However,
private commercial banks are required to open branchesin rural areas of the country or to deposit with the
Central Bank 17 percent of their checking account deposits for state-owned commercial banks that have
rural branchesin order to qualify for the benefits of the law. The CAFTA will ensure that foreign banks
are treated under the same rules as domestic banks.

Costa Rican regulations restrict the ability of certain professions to practice on a permanent basisin Costa
Rica. For example, medical practitioners, lawyers, certified public accountants, engineers, architects,
teachers, and other professionals must be members of an officially recognized guild (colegio) which sets
residency, examination, and apprenticeship requirements. However, under the FTA Costa Ricadid agree
to allow the provision of certain professional serviceson areciprocal basis and also agreed to provide for
temporary licensing of professional services.

INVESTMENT BARRIERS

The slow pace of Costa Rica'slegal system (acommercia dispute within the Costa Rican legal system
can take an average of 10 years to be resolved) has been cited as an investment barrier by many U.S.
investors. Another concern to existing and potential U.S. investorsis the frequent use of "recursos de
amparo” before the Costa Rican Constitutional Court, which are challenges to review the possible
illegality of acts by the authorities or to review the constitutionality of legislation and regulations.
Although these measures are generally seen as pro-investor, such challenges have been used at timesto
slow procedures and hinder the quick resolution of disputes.

Costa Rica's constitution and the expropriation law make clear that expropriations are to occur only after
full advance payment ismade. The law applies to Costa Ricans and foreigners alike.

While electrical generation and distribution remain a state monopoly, an electricity co-generation law
enacted in 1996 allowed some private-sector participation (limited to 15 percent of the total market) in the
production of electricity, but not in its transmission. This law has since been modified to permit the
private construction and operation of plants under build-operate-transfer (BOT) and build-lease-transfer
(BLT) mechanisms, but the operator must have at least 35 percent Costa Rican equity. Legidative
proposal s to open the electricity and telecommunications sectors to investment and competition were
abandoned in 2000 in the wake of large-scale demonstrations against reform and a Constitutional Court
ruling against specific legislation under discussion. Existing private power producers have had their long-
term, fixed-rate contracts challenged by certain Costa Rican governmental organizations, but these
contracts have been honored. Severa U.S. investors have recently noted serious difficulties executing
contracts made with the Costa Rican government, bringing into question the sanctity of contracts made
with the Costa Rican government.

Under the CAFTA, all forms of investment will be protected, including enterprises, debt, concessions,
contracts and intellectual property. U.S. investors will enjoy in amost all circumstances the right to
establish, acquire and operate investmentsin the Central American countries on an equal footing with
local investors. Among the rights afforded to U.S. investors are due process protections and the right to
receive afair market value for property in the event of an expropriation. Investor rights will be backed by
an effective, impartial procedure for dispute settlement that is fully transparent. Submissionsto dispute
panels and panel hearings will be open to the public, and interested parties will have the opportunity to
submit their views.
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OTHER BARRIERS

The law regulating commercial representatives of foreign firms (Law No. 6209) grants local companies
exclusive representation, without a signed agreement, for an indefinite period of time. In most cases,
foreign companies must pay indemnity compensation in order to terminate an undesirable relationship
with the local company. The CAFTA will address these issues through comprehensive transparency
reguirements and specific provisions on dealer protection laws.
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TRADE SUMMARY

The U.S. trade deficit with Cote d’ lvoire was $387 million in 2003, an increase of $87 million from the
$300 million deficit in 2002. U.S. goods exports to Cote d’ Ivoire in 2003 were $103 million, up 35
percent from the previous year. U.S. imports were $490 million, mostly cocoa beans and wood products,
up 30 percent. Coted lvoireis currently the 114" largest export market for U.S. goods. The stock of
U.S. foreign direct investment (FDI) in Cote d’ Ivoire in 2002 was $183 million, up from $137 millionin
2001.

IMPORT POLICIES

Cote d'lIvoireis amember of the WTO, the West African Economic and Monetary Union (known by its
French acronym, UEMOA), and the Economic Community of West African States (ECOWAYS). In
January 2000, Cote d' Ivoire eliminated tariffs on imports from the eight member-countries of UEMOA
when UEMOA’s Common Externa Tariff entered into effect. Imports from all other countries are
subject to duty and tariffs based on the Common External Tariff Schedule of five percent on raw
materials and inputs for local manufacture, 10 percent for semi-finished goods, and 20 percent for
finished products. Additionally, a one percent statistical feeislevied on the CIF (customs, insurance,
freight) value except those destined for re-export, transit, or donations for humanitarian purposes under
international agreements. Other taxes on importsinto Cote d' Ivoire are a one percent ECOWAS
community levy (solidarity tax) of the CIF value of imported goods. There are special taxes on fish (20
percent), rice (between 5 and 10 percent based on category), alcohol, tobacco, cigarettes, certain textile
products, and petroleum products. These special taxes are designed to protect national industries. The
Customs office collects a value-added tax (VAT) of 18 percent on all imports, reduced from 20 percent in
2003. Thistax computation includes the CIF value added to the duty and the statistical fee.

Cote d’Ivoire reportedly continues to apply minimum import prices (M1Ps) to imports of certain products.
Although it had aWTO waiver at one point allowing it to apply MIPs for some products, Cote d' Ivoire
continued to apply MIPs after the waiver’s expiration in January 2003, including to imports of products
never covered by the waiver.

There are no quotas on merchandise imports, although the following items are subject to import
prohibitions, restrictions, or prior authorization: petroleum products, animal products, live plants, seeds,
arms/munitions, plastic bags, distilling equipment, pornography, saccharin, narcotics, explosives, illicit
drugs, and toxic waste.

STANDARDS, TESTING, LABELING AND CERTIFICATION

All items imported into Cote d'lvoire must have a certificate of compliance to clear customs. Two
European companies are contracted to carry out all qualitative and quantitative verifications of goods
imported into Cote d'lvoire equal to or higher than CFA 1.5 million (approximately $2,800). All
merchandise packaging must be clearly labeled asto its origin. Manufactured food products must be
labeled in French and have an expiration date. Standards generally follow the French or European norm.

GOVERNMENT PROCUREMENT

The government of Cote d’ Ivoire regularly and periodically issues notices of procurement tendersin the
local press, in the form of documentation sent to the U.S. Embassy, or sometimes published in
international magazines and newspapers. The implementing agency is usualy the ministry making the
reguest or the ministry under whose tutelage the office functions. The Bureau National d’ Etudes
Technique et Developpement (BNETD), the government’ s technical planning agency and think tank,
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sometimes serves as an executing agency representing ministries for major projects to be financed by the
World Bank or the African Development Bank. On occasion, there is a charge for the bidding documents.

The government has created a centralized office of public bids in the Finance Ministry to help ensure
compliance with international bidding practices. While theoretically the procurement processis open,
some well-entrenched French companies, through their relations with government officials, may on
occasion retain preferred position in securing bid awards.

SERVICESBARRIERS

Banks and insurance companies are subject to licensing requirements, but there are no restrictions on
foreign ownership or establishment of subsidiaries. Foreign participation in computer services, education,
and training currently iswidespread. Prior approval, however, isrequired for foreign investment in the
health sector, travel agencies, law, and accounting firms, and majority foreign ownership of companiesin
these sectorsis not permitted. Foreign companies currently operate successfully in al these sectors.
Three U.S. accounting firms and one U.S. bank currently have branchesin Cote d' Ivoire.

INVESTMENT BARRIERS

Cote d’Ivaire places no limits on foreign investment but does set limits on some sectors in which majority
ownership must be Ivoirian. The government actively encourages foreign investment through mergers,
privatizations and acquisitions, management concessions, or new start-ups. In recent years, however,
political stability has become a big issue weighing on business and investor confidence. The negative
effects of the 1999 coup d’ etat, the ensuing 10-month military rule, and the upheavals surrounding the
elections in October 2001 had not dissipated when another attempted coup and rebellion gripped the
nation in September 2002. Ongoing attempts at national reconciliation, while showing progress, have
been slow and protracted.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

The Ivoirian Civil Code protects the acquisition and disposition of intellectual property rights. Legal
protection for intellectual property may fall short of TRIPS standards. Cote d'lvoireis aparty to the Paris
Convention, its 1958 revision, and the 1977 Bangui Agreement covering 16 Francophone African
countriesin the African Intellectual Property Organization (OAPI). Effective February 2002, changes
were made to the Bangui Accordsin an effort to bring them into conformity with TRIPS. Under OAPI,
rights registered in one member country are valid for other member states. Patents are valid for ten years,
with the possihility of two five-year extensions. Trademarks are valid for ten years and are renewable
indefinitely. Copyrights are valid for 50 years.

In 2001, Ivoirian experts drafted a new law in an effort to bring Cote d’ Ivoire into conformity with
TRIPS. The new law adds specific protection for computer programs, databases, and authors' rights with
regard to rented films and videos. The National Assembly has not yet approved this legidlation.

The government’ s Office of Industrial Property is charged with ensuring the protection of patents,
trademarks, industrial designs, and commercial names. The office faces an array of challenges, including
resource allocation, political will, and the distraction of the ongoing political crisis. Asaresult,
enforcement of IPR islargely ineffective. Foreign companies, especially from east and south Asia, flood
the Ivoirian market with al types of counterfeit goods. Government efforts to combat piracy are modest.
The Ivoirian Office of Author’s Rights (BURIDA), established in 1998, recently established a new sticker
system to enter into effect in January 2004 to protect phonograph, video, literary and artistic property
rights in music and computer programs. BURIDA's operations remain hampered by along-running
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dispute over palicy and who should direct the agency, but the agency does help to promote IPR
enforcement with lawyers and magistrates.

ELECTRONIC COMMERCE

Electronic commerceisin itsvery early stagesin Cote d’Ivoire but is expected to grow over time. There
are anumber of cultural barriers to growth, including the custom of paying with cash and the absence of
widespread issuance and use of credit cards. However, afew individuals and small businesses have
begun experimenting with el ectronic commerce, and interest in the medium continues to gain ground.

OTHER BARRIERS
Corruption

Many U.S. companies view corruption as an obstacle to investment in Cote d’ Ivoire. Corruption has the
greatest impact on judicial proceedings, contract awards, customs, and tax issues. It iscommon for
judges open to financial influence to distort the merits of acase. Corruption and the recent political crisis
have affected the Ivoirian government’ s ability to attract and maintain foreign investment. Some U.S.
investors have raised specific concerns about the rule of law and the government’ s ability to provide equal
protection under the law.

There is no specific legal provision for the arbitration of investment disputes, although in 1989 the
Supreme Court upheld the use of arbitration. Cote d' Ivoireisamember of the International Center for
the Settlement of Investment Disputes.

FOREIGN TRADE BARRIERS 110



DOMINICAN REPUBLIC

TRADE SUMMARY

The United States had a trade deficit with the Dominican Republic of $242 million in 2003, a change of
$323 million from the $81 million surplus for 2002. U.S. goods exports to the Dominican Republic were
$4.2 billion, a decrease of about $37 million from the previous year. Corresponding U.S. imports from
the Dominican Republic were $4.5 billion, an increase of $286 million. The Dominican Republicis
currently the 26" largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in the Dominican Republic in 2002 was $1.1 billion,
down 8.9 percent from 2001. U.S. FDI in the Dominican Republic is concentrated largely in the
manufacturing and whol esale sectors.

Much of the U.S. investment in the manufacturing sector is located in export processing zones, called
Free Trade Zones (FTZ), which specialize in producing apparel, footwear, electronic products and
medical goods using U.S. components and materials.

IMPORT POLICIES
Free Trade Agreement

The United States and four Central American countries (El Salvador, Guatemala, Honduras, and
Nicaragua) concluded negotiations on the U.S.-Central American Free Trade Agreement (CAFTA) in
December 2003. The United States and Costa Rica on January 25 finalized Costa Rica's participationin
the CAFTA. The United States and the Dominican Republic concluded market access negotiationsin
March 2004 to integrate the Dominican Republic into the CAFTA.

Integrating the Dominican Republic with the CAFTA expanded the FTA by some 40 percent, creating a
free market for U.S. goods and services that would become the 2nd largest U.S. export market in Latin
America. The Dominican Republic is among the world’ s fastest-growing economies, and is already an
important market for U.S. agricultural, fish, apparel, textiles and forestry products. The FTA will also
reguire the Dominican Republic and the countries of Central America to undertake needed reformsto
aleviate many of the systemic problems noted below in areas including customs administration;
protection of intellectual property rights; services, investment, and financial services market access and
protection; government procurement; sanitary and phytosanitary (SPS) barriers; other non-tariff barriers;
and other aress.

Tariffs

Asaresult of aprogressive deterioration in the Dominican economy during the second half of 2003, the
Dominican government has requested assistance from the International Monetary Fund (IMF). As part of
theinitial agreement reached with the IMF, the Dominican Government ordered the application of atwo-
percent surcharge on the CIF value of all imports. Decree 646-03 establishes that goods that have been
exempt from taxes and surcharge under free trade agreements will not pay the new surcharge. The decree
does not mention if FTZ items are exempt, although previous statements from the government indicate
the surcharge would affect free zone imports. The government also planned to implement a5 percent
export tax as part of arevised IMF agreement under negotiation at the end of 2003.

The Dominican Republic applies a maximum tariff on most items of 20 percent. Tariffs on beef imports,
however, have been raised in recent years from 25 percent to 40 percent. The CAFTA will eliminate
most tariffs on industrial goods within ten years and most tariffs on agricultural goods within fifteen
years.

FOREIGN TRADE BARRIERS 111



DOMINICAN REPUBLIC

Non-tariff M easures

Bringing goods through Dominican Customs can often be a dlow and arduous process. Customs
Department interpretations often provoke complaints by businesspersons, and arbitrary clearance
procedures sometimes delay the importation of merchandise for lengthy periods. Furthermore, the
Dominican government continues to require importers to obtain from a Dominican Consulate in the
United States a consular invoice and “legalization” of documents, with attendant fees and delays. The use
of “negotiated fee” practicesto gain faster customs clearance continues to put some U.S. firmsat a
competitive disadvantage in the Dominican market. Under the FTA, the Dominican Republic commitsto
providing transparency and efficiency in administering customs procedures, to ensuring procedural
certainty and fairness, to sharing information with other parties to combat illegal trans-shipment of goods,
and to eliminating the consular invoice regquirement.

U.S. companies have also expressed concern that the Dominican Dealer Protection Law 173, which
applies only to foreign and not domestic suppliers, makes it extremely difficult to terminate contracts with
local agents or distributors without paying exorbitant indemnities. Several U.S. companies have lost
lawsuits brought under this law and have suffered significant financial penalties. Thislaw hashad a
negative impact on market access and on consumer welfare in the Dominican Republic. Inthe FTA, the
Dominican Republic has committed to loosen restrictions that lock U.S. firms into exclusive or inefficient
distributor arrangements as it dismantles distribution barriers.

In late 2003, in anticipation of the signing of a second IMF stand-by agreement, and in an effort to raise
badly needed revenue, the Dominican government increased the exchange surcharge (Recargo Cambiario)
from 4.75 percent to 10 percent. Dominican Customs collects the Cambiario, which isatax imposed on
the invoice dollar amounts of all importsinto the Dominican Republic. The Cambiario wasinitially
supposed to be gradually phased down according to the Monetary and Financial Law No. 183-02 (Nov.
21, 2002). On October 23, 2003, the Central Bank issued a resolution increasing the Cambiario to 10
percent and delaying the phase out until February 2004 or when macroeconomic conditions were stable.
This resolution was implemented on November 3, 2003. These short-term measures are expected to
expire prior to the FTA’s entry into force.

The Dominican government implemented the WTO Agreement on Customs Valuation in July 2001
following a 16-month extension granted by the WTO Committee on Customs Val uation.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Sanitary permits are required for the importation of many agricultural products. In practice, these sanitary
permits are used as import licenses to control import levels of selected commodities and products. The
inability to apply for and receive sanitary permitsin atimely manner in the Dominican Republic for
shipments of U.S. meat and dairy products continues to be a serious problem for U.S. export companies
and Dominican importers. Thisisaresult of a continuing policy by the General Directorate of Livestock
within the Ministry of Agricultureto delay or reject applications for sanitary permits, based on its
assessment of market needs and the effect imports would have on domestic producers.

The trade-restrictive actions of the Livestock Directorate fall into two main areas. absorption
requirements and lack of transparency.

Absor ption Requirements
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Absorption regquirements, which require an importer to purchase specified quantities of domestic products
in order to be able to import those same types of products, were to be eliminated in 2003. However, U.S.
companies indicate that the Livestock Directorate is requiring importers to purchase 25 percent of their
reguirements for turkeys from domestic sources, in order to receive sanitary permits.

Transparency

The Dominican Republic generally accepts U.S. certifications and standards, but U.S. agricultural exports
are sometimes subject to sanitary and phytosanitary (SPS) measures that appear to be arbitrarily enforced,
not based on science, and applications for permits may be rejected or subject to lengthy delays, with little
or no explanation and no apparent basis in Dominican law. Thisis especialy a problem for products with
ashort shelf life, such as yogurt, which could quickly passits expiration date if delayed in port. Some
U.S. companies have reported that they are no longer attempting to export to the Dominican Republic
because of financial losses and frustration from previous attempts to obtain sanitary permits. The CAFTA
will impose transparency requirementsto help aleviate problems with sanitary permits.

Furthermore, under the FTA, the Dominican Republic reaffirmed its commitment to apply the science-
based disciplines of the WTO Agreement on SPS measures.  When the United States and the Dominican
Republic launched FTA market access negotiations, they initiated an active working group dialogue on
SPS barriers to agricultural trade that have met alongside the negotiations. In thisworking group the
Dominican Republic is making additional commitments to resolve specific unjustified measures
restricting imports from the United States. The SPS Working Group will continue working on resolution
of outstanding issues even after the negotiations conclude.

GOVERNMENT PROCUREMENT

The Dominican Republic is not a party to the WTO Agreement on Government Procurement. However,
the United States lifted its suspension of its waiver of “Buy America Act” provisionsin 2003 after the
Dominican government increased its cooperation in the World Trade Organization Working Group on
Transparency in Government Procurement, its cooperation in the negotiations for a Free Trade Area of
the Americas (FTAA), and its action in submitting legidation to its Congress that would make the
government procurement process more transparent. However, the Dominican Congress has yet to take
action on thislegidlation. Nonetheless, in the CAFTA, the Dominican Republic committed to ensure that
U.S. suppliers are granted non-discriminatory rights to bid on contracts from Central American
government ministries, agencies, and departments and that procurements are conducted in accordance
with fair and transparent procurement procedures.

EXPORT SUBSIDIES

The Dominican Republic does not have aggressive export-promotion schemes other than the exemptions
givento firmsin the free trade zones. The WTO granted the Dominican Republic awaiver alowing it to
phase out its subsidies. The CAFTA requires the elimination of WTO-illegal export subsidies once the
waiver expires.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

The Dominican government took steps to strengthen itsintellectual property rights regime during 2003,
and as aresult, the United States improved the country’ s standing under Specia 301 from Priority Watch
List to Watch List. Although the Dominican Republic has strong legidation to protect copyrights and has
improved the regulatory framework for patent and trademark protection, United States industry
representatives continue to cite lack of IPR enforcement as amajor concern. The government has taken
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some steps to prosecute violators, but there is insufficient training or resources for enforcement, and the
judicial process moves very slowly. The Dominican Republic recently ratified the WIPO Copyright
Treaty and has submitted the WI1PO Performances and Phonograms Treaty to Congress for ratification.

The FTA abligations will strengthen the Dominican IPR protection regime to conform with, and in many
areas exceed, WTO norms and will criminalize end-user piracy, providing a strong deterrence against
piracy and counterfeiting. The CAFTA requires the Dominican Republic to authorize the seizure,
forfeiture, and destruction of counterfeit and pirated goods and the equipment used to produce them. It
also mandates both statutory and actual damages for copyright infringement and trademark piracy. This
will serve as a deterrent against piracy, and ensures that monetary damages can be awarded even when it
is difficult to assign a monetary value to the violation.

Patents and Trademarks

The Dominican government issued a Presidential decree on March 3, 2003, stipulating regulatory
measures that appear to significantly strengthen the Industrial Property Law passed in 2000 and bring the
law into compliance with most elements of the TRIPS Agreement. However, a second Presidential
decree was issued three days later on March 6, 2003, that unfortunately nullified many of the positive
elements of the first decree. The United States government has continued to pressure the Dominican
Republic to issue a corrective decree that fully brings the Industrial Property Law in line with its TRIPS
Agreement obligations. Furthermore, the regulations have not yet been applied in legal proceedings, so
the effectiveness of those measures has not been tested. The CAFTA obligations ensure that test data and
trade secrets submitted to the Dominican government for the purpose of product approval will be
protected against unfair commercial use for aperiod of 5 years for pharmaceuticals and 10 years for
agricultural chemicals.

Copyrights

Despite a strong copyright law passed in 2000 and some improvement in enforcement activity, piracy of
copyrighted materialsis still widespread. Video and audio recordings and software are being copied
without authorization despite the government’ s efforts to seize and destroy such pirated goods. The U.S.
Government continues to receive serious reports of television and cable operators rebroadcasting signals
without compensating either the original broadcaster or the originator of the recording. U.S. industry
representatives point to extended delays in the judicial process when cases are submitted for prosecution.
High-profile cases against large cable companies were postponed repeatedly in 2003, and have now been
rescheduled for early 2004.

SERVICES BARRIERS

In October 2002, the Dominican Republic passed a new monetary and financial law that provides for
national treatment of investorsin most of the financial services sector. The law establishes aregulatory
regime for monetary and financial ingtitutions, and provides for participation of foreign investment in
financial intermediary activities in the Dominican Republic.

It isnot clear at thistime what long-term effects the Banco Intercontinental (Baninter) bank fraud scandal
will have on financial services sector investment. The fraud resulted in an estimated $2.2 billion | oss,
equivalent to roughly 12-15 percent of GDP. The Dominican government chose to guarantee all deposits,
even though the banking law sets arelatively low ceiling for government guarantees of bank deposits.
Since the Baninter scandal, the government has intervened in two other Dominican banks that became
insolvent, BanCredito and Banco Mercantil. The Dominican Republic's Leon Jimenez Group
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subsequently purchased BanCredito, and Republic Bank, based in Trinidad & Tobago, acquired Banco
Mercantil.

The Dominican Republic has ratified the 1997 WTO Financia Services Agreement and its new monetary
and financia law appears to go beyond the commitments of the WTO agreement. The Dominican
Republic has committed itself to allow foreign banks to establish branches or local companies with up to
100 percent foreign equity to supply deposit-taking, lending, and credit card services. Foreign investors
could also own up to 100 percent equity in local suppliers of leasing and insurance service suppliers.
Thereisno longer any need for local participation.

The Dominican Insurance Law remains unchanged requiring that Dominican shareholders hold at least 51
percent of the shares of national insurance companies. Under the CAFTA, U.S. financial service
suppliers will have full rights to establish subsidiaries, joint ventures or branches for banks and insurance
companies. Furthermore, the Dominican Republic will alow U.S.-based firms to supply insurance on a
cross-border basis, including reinsurance; reinsurance brokerage; marine, aviation and transport (MAT)
insurance; and other insurance services.

INVESTMENT BARRIERS

Dominican legidation does not contain effective procedures for settling disputes arising from Dominican
Government actions. Dominican expropriation standards are not consistent with international law
standards. Numerous U.S. investors have outstanding disputes related to expropriated property.
Subsequent to U.S.-Dominican Trade and Investment Council meetings in October 2002, the Government
set out to examine outstanding expropriation cases for possible resolution through payment or issuance of
government bonds under a 1999 law. With the help of a USAID contractor, the Boston Institute for
Developing Economies (BIDE), the Dominican government has been able to identify and analyze 245
cases and has sent 188 of them (76.7 percent) to the Debt Commission, which approved them for
resolution. The remaining cases will be sent to the next Debt Commission meeting, which has yet to be
Set.

The Dominican Republic implemented the New Y ork Convention on Recognition and Enforcement of
Foreign Arbitral Awards (the New Y ork Convention) in August of 2002, which provides courts a
mechanism to enforce international arbitral awards. The CAFTA provides effective remedies through
transparent arbitration for investors who seek compensation for acts of expropriation by the Dominican
Government.

In 1999, capitalization of the state electric company left control of the distribution system and most
generating capacity in private hands. 1n 2002, the Dominican government reached agreement to
renegotiate most of the contracts with independent power producers (1PP) and established a new
agreement with the distributors on collection and payment mechanisms, as well asrate structure. 1n 2003,
however, the electricity sector in the Dominican Republic began to deteriorate. The crisisin the sector is
primarily due to distributors' inability to collect sufficient funds from consumers and the Dominican
Government, and the pricing formulathat distributors must use to convert dollar-indexed tariffs into peso
chargesto their customers, which has been exacerbated by the devaluation of the peso. The total amount
owed in payment arrears to the generators and distributors exceeds $350 million, and continues to grow.
In September, the government surprised many observers by re-purchasing Spanish firm Union Fenosa's
share of two distributors (EDENORTE and EDESUR). The buyout resulted in a suspension of the IMF
stand-by agreement that had been agreed in August. Electrical sector problems threaten economic
competitiveness and have the potential to spark further social unrest in the Dominican Republic.
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Under the CAFTA, all forms of investment will be protected, including enterprises, debt, concessions,
contracts and intellectual property. U.S. investors will enjoy in amost all circumstances the right to
establish, acquire and operate investments in the Dominican Republic on an equal footing with local
investors. Among the rights afforded to U.S. investors are due process protections and the right to receive
afair market value for property in the event of an expropriation. Investor rights will be backed by an
effective, impartial procedure for dispute settlement that is fully transparent. Submissions to dispute
panels and panel hearings will be open to the public, and interested parties will have the opportunity to
submit their views.

ELECTRONIC COMMERCE

The U.S. Government is not aware of specific legislation or taxes that apply to electronic commerce.
However, shipping costs, difficulties with the postal system and customs, and import duties are practical
constraints to e-commerce. Under the CAFTA, the Dominican Republic agreed to provisions on e-
commerce that reflect the issue’ simportance in global trade and the importance of supplying services by
electronic means as a key part of avibrant e-commerce environment. The Dominican Republic also
committed to non-discriminatory treatment of digital products and agreed not to impose customs duties
on such products and to cooperate in numerous policy areas related to e-commerce.

OTHER BARRIERS
U.S. companies continue to complain about lack of transparency and corruption in all sectors. Lack of

predictability in the judicial process also presents problems for U.S. companies seeking to resolve
contract disputes.
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TRADE SUMMARY

The United States' trade deficit with Ecuador was $1.3 billion in 2003, an increase of $735 million from
the $598 million deficit in 2002. U.S. goods exportsin 2002 were $1.4 billion, down 9.8 percent from the
previous year. Corresponding U.S. imports from Ecuador were $2.7 billion, up 26.9 percent. Ecuador is
currently the 51st largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in Ecuador in 2002 was $1.1 billion, up from $480
million in 2001. U.S. FDI in Ecuador is primarily in the mining sector.

Free Trade Area Negotiations

In November 2003, the United States announced its intention to begin free trade negotiations with
Colombia, Peru, Ecuador and Balivia, the four Andean Trade Preference Act beneficiary countries. The
negotiations will begin on May 18, 2004 with Colombia, aswell as any of the other countries that has
demonstrated its readiness to begin. The Andeans collectively represented a market of about $7 billion for
U.S. exportsin 2003, and are home to about $4.5 billionin U.S. foreign direct investment. A free trade
agreement with these countries would extend the list of countriesin the Americas with which the United
States has completed free trade agreements. The negotiation will complement the goal of completing a
Free Trade Area of the Americas (FTAA). The U.S. Government will seek to address the issues
described in this chapter within the context of our bilateral free trade agreement negotiations.

IMPORT POLICIES
Tariffs

When Ecuador joined the WTO in January 1996, it bound most of its tariff rates at 30 percent or less.
Ecuador's average applied tariff rate is 13 percent. Ecuador applies afour-tiered structure with levels of
five percent for most raw materials and capital goods, 10 percent or 15 percent for intermediate goods,
and 20 percent for most consumer goods. A small number of products, including planting seeds, are
subject to atariff rate of zero. Agricultural inputs and equipment are imported duty-free.

As part of its WTO accession, Ecuador committed to phase out its price-band system, with atotal phase-
out by December 2001. No steps have been taken to do so. Ecuador maintains a price band system on
153 agricultural products (13 “marker” products and 140 “linked” products). The “marker” products
include white and yellow corn, rice, soybeans, soybean meal, soy oil, African palm ail, barley, sugar,
chicken, pork meat, and powdered milk. Under this system, the ad valorem rates are adjusted according
to the relationship between commaodity reference prices and established floor and ceiling prices. Upon
accession to the WTO, Ecuador bound its tariffs plus price-bands on these commodities at between 31.5
percent and 85.5 percent.

At the time of its accession to the WTO, Ecuador also agreed to establish tariff-rate quotas for certain
agricultural imports. In May 2000, the Government of Ecuador established regulations for 17 agricultural
products, with tariff rates ranging from 19 percent to 45 percent. The 17 agricultural productsinclude
sorghum, wheat, corn, frozen turkey and chicken parts, powdered milk, and soybean meal.

Non-Tariff Measures
Ecuador has failed to eliminate severa non-tariff barriers sinceits WTO accession. Prior authorization

for importation of all goods is required before the Central Bank can issue an import license. In order to
get alicense from the Central Bank to import, an importer must first obtain, inter alia, atax registration
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number from Ecuador’s Internal Revenue Service (SRI). Importers must also obtain authorization to
import from the SRI for tax and tariff purposes. Ecuador requires prior authorization from the Ministry of
Agriculture (MAG) for importation of most commodities, seeds, animals, and plants. An important
exception is wheat, which has been exempt from the requirement since July 2000. Also, the Ministry of
Health must give its prior authorization (i.e., sanitary registration) before the importation of processed,
canned, and packed foods as well as food ingredients and beverages.

Ecuador also continues to maintain a preshipment inspection (PSI) regime. Preshipment inspection by an
authorized inspection company (both before shipment and after specific export documentation has been
completed at the intended destination) resultsin delays far exceeding the time saved in customs clearance.
Customs authorities sometimes perform spot-checks, causing further delays. These practices generally
add six to eight weeks to shipping times.

Ecuador maintains bans on the import of used motor vehicles, tires, and clothing. Ecuador applies a 25
percent markup on imported distilled spirits for excise tax purposes. This markup is not added to the tax
base when the excise tax is applied to domestic spirits.

In December 1999, the MAG, through the Ecuadorian Animal and Plant Health Inspection Service
(SESA), issued arequirement that al importers must present a certificate stating that imported
agricultural products (plants, animals, their products or byproducts) have not been produced using modern
biotechnology. In November 2002, the President issued Executive Decree 3399 creating the National
Commission for Biosafety as an office of the Ministry of Environment. It will be responsible for
biotechnol ogy-related products and regulations issues. However, no rules have yet been enacted.

STANDARDS, TESTING, LABELING AND CERTIFICATION

National standards are set by the Ecuadorian Norms Institute (INEN) of the Ministry of Commerce and
generally follow international standards. SESA isresponsible for administering Ecuador's sanitary and
phytosanitary controls. According to Ecuadorian importers, bureaucratic procedures required to obtain
clearance still appear to discriminate against foreign products. Ecuador must comply with the WTO
Agreement on the Application of Sanitary and Phytosanitary (SPS) Measures, yet denials of SPS
certification often appear to lack a scientific basis and to have been used in a discriminatory fashion to
block the import of U.S. products that compete with Ecuadorian production. This occurs most often with
poultry, turkey and pork meats, beef, dairy products and fresh fruit. The ability to import some products,
such asrice, corn, soybeans, and soybean meal depends entirely on the discretion of the MAG.

SESA follows the “ Andean Sanitary Standards’ established under the Andean Community of Nations
(CAN). Some standards applicable for third countries are different from those applied to CAN members.
For example, there can be differences in the requirements for CAN and third countries for the importation
of live animals, animal products, and plants and plant by-products. SESA also requires certifications for
each product stating that the product complies with risk analysis and that the country of origin or the area
of production is free from certain exotic plant or animal diseases.

Sanitary registrations are required for imported as well as domestic processed food, cosmetics, pesticides,
pharmaceuticals, and syringes, as well as some other consumer goods. However, in a side agreement to
its WTO Accession Agreement, Ecuador committed to accept the U.S. Certificate of Free Sale authorized
by the U.S. Food and Drug Administration, instead of the Government of Ecuador’s Sanitary
Registration. In August 2000, the Government of Ecuador passed alaw (Ley de Promocion Social y
Participacion Ciudadana, Segunda Parte — also known as Troley 1) followed by application rulesissued
in June 2001 to reform the issuance of sanitary permitsfor food products. Thisis a step towards
modernizing the issuance of sanitary registrations with new regulations that allow the acceptance of free
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sale certificates, require that the government issue sanitary permits within 30 days of the receipt of the
reguest, and reduce the number of documents required to obtain a permit. However, these regulations are
not being applied consistently. U.S. firms report that the 1zquieta Perez National Hygiene Institute

(INHIP - the agency responsible for registering imported processed food products) office in Guayaquil
has refused to accept U.S. Certificates of Free Sale and continues to apply the old regime for sanitary
permits. In addition, non-transparent bureaucratic procedures and inefficiency have delayed issuance
beyond 30 days and in some cases blocked the entry of some imported products from the United States.

U.S. companies have expressed concerns regarding regulations issued by Ecuador’ s public health ministry
requiring foreign food manufacturersto disclose confidential information such as formulas of imported
food products. This requirement appears to go beyond the requirements of the Codex Alimentarius
Commission on International s Standards and Labeling.

GOVERNMENT PROCUREMENT

Government procurement is regulated by the 1990 public contracting law. Foreign bidders must be
legally represented in Ecuador. Thereisno legal requirement to discriminate against U.S. or other
foreign suppliers. Bidding for government contracts can be cumbersome and insufficiently transparent.
Ecuador is not asignatory to the WTO Agreement on Government Procurement.

EXPORT SUBSIDIES

Ecuador has created a semi-independent agency, the Corporation for the Promotion of Exports and
Investments (Corpel), to promote Ecuadorian exports. Using a World Bank loan, Corpei offers matching
grants to exporters to help fund certain expenses, including international promotional events and export
certifications. The maximum individual grant is $50,000.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

In 1998, Ecuador enacted a comprehensive law that significantly improved the legal basis for protecting
intellectual property, including patents, trademarks, and copyrights. Theintellectual property law
provides greater protection for intellectual property; however, it is deficient in anumber of areas and the
law is not being adequately enforced. Enforcement of copyrights remains a significant problem,
especially concerning sound recordings, computer software, and motion pictures.

Ecuador's current intellectual property regime is provided for under itsintellectual property rights (IPR)
law and Andean Pact Decisions 486, 345, and 351. Ecuador isamember of the World Intellectual
Property Organization (WIPO) and is a member of the WIPO Copyright Treaty and the WIPO
Performances and Phonograms Treaty. Furthermore, Ecuador has ratified the Berne Convention for the
Protection of Literary and Artistic Works, the Geneva Phonograms Convention, the Paris Convention for
the Protection of Industrial Property, and the WIPO Patent Cooperation Treaty.

Copyrights

The Government of Ecuador, through the National Copyright Office’ s Strategic Plan against Piracy, has
committed to take action to reduce the levels of copyright piracy, including implementation and
enforcement of its 1998 Copyright Law. Article 78 of the 1999 Law on Higher Education appears to
permit software copyright violations by educational institutions.

Patents and Trademarks
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Ecuador's 1998 IPR law provided an improved legal basis for protecting patents, trademarks, and trade
secrets. However, concerns remain regarding several provisions, including a working requirement for
patents, compulsory licensing, and the lack of protection of test data.

Government of Ecuador health authorities continued to approve the commercialization of new drugs
which were the bioequivalents of already approved drugs, thereby denying the originator companies the
exclusive use of their data. In effect, the Government of Ecuador is allowing the test data of registered
drugs from originator companies to be used by others seeking approval for their own pirate version of the
same product. Also, U.S. companies are concerned that the Government of Ecuador isimplementing a
policy that a company that had patented a compound for one use cannot subsequently patent a second use
of that compound. This puts Ecuador at odds with international norms.

Enfor cement

There continues to be an active local trade in pirated audio and video recordings, computer software, and
counterfeit brand name apparel. The International Intellectual Property Alliance estimates that piracy
levelsin Ecuador for both motion pictures and recorded music has reached 95 percent, with estimated
damage due to music piracy of $19 million. At times, judgesin IPR cases, before issuing a preliminary
injunction, apply performance bond and evidentiary requirements that exceed legal requirementsand in
effect limit the ability of rights holdersto enforce their rights. The national police and the customs
service are responsible for carrying out IPR enforcement but do not always enforce court orders. Some
local pharmaceutical companies produce or import pirated drugs and have sought to block improvements
in patent protection. U.S. industry estimates damage due to the failure to provide data exclusivity at $5
million.

SERVICESBARRIERS

Ecuador has ratified the WTO Agreement on Financial Services. The 1993 Equity Markets Law and the
1994 General Financial Institutions Law significantly opened markets in financial services and provided
for national treatment. Foreign professionals are subject to national licensing legislation, and the
Superintendent of Banks must certify accountants.

In the area of basic telecommunications, Ecuador only subscribed to WTO commitments for domestic
cellular services. It did not make market access or national treatment commitments for a range of other
domestic and international telecommunications services, such as voice telephony and data. In addition,
Ecuador did not adhere to the pro-competitive regulatory commitments of the WTO Reference Paper.

INVESTMENT BARRIERS

Ecuador's foreign investment policy is governed largely by the national implementing legislation for
Andean Pact Decisions 291 of 1991 and 292 of 1993. Foreign investors are accorded the same rights of
establishment as Ecuadorian private investors, may own up to 100 percent of enterprisesin most sectors
without prior government approval, and face the same tax regime. There are no controls or limits on
transfers of profits or capital. The U.S.-Ecuador Bilateral Investment Treaty (BIT) entered into forcein
May 1997 and includes guarantees regarding national and most-favored-nation treatment, prompt,
adequate and effective compensation for expropriation, freedom to make financial transfers, and accessto
internationa arbitration. U.S. companies are sometimes reluctant to resolve commercial disputes through
the Ecuadorian legal system, fearing a prolonged process and alack of impartiality.

Certain sectors of Ecuador's economy are reserved to the state. All foreign investment in petroleum
exploration and development in Ecuador must be carried out under contract with the state oil company.
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U.S. and other foreign oil companies produce oil in Ecuador under such contracts. Several of these
companies are involved in a dispute with the government of Ecuador regarding the refund of value-added
tax rebates. One U.S. company is currently involved in an international arbitration proceeding with the
government of Ecuador regarding this dispute. Foreign investment in domestic fishing operations, with
exceptions, islimited to 49 percent of equity. Foreign companies cannot own more than 25 percent
equity in broadcast stations. Foreigners are prohibited from owning land on the frontier or coast.

Appropriate compensation for expropriation is provided for in Ecuadorian law but is often difficult to
obtain. The extent to which foreign and domestic investors receive prompt, adequate, and effective
compensation varies widely. It can be difficult to enforce property and concession rights, particularly in
the agriculture and mining sectors. Foreign oil, energy, and telecommunications companies, among
others, have often had difficulties resolving contract issues with state or local partners. Several U.S.
companies have also raised concerns about the lack of transparency, predictability, and stability in
Ecuador’slegal and regulatory regime, which increases the risks and adds to the cost of doing businessin
Ecuador.

ELECTRONIC COMMERCE

Ecuador passed an electronic commerce law in April 2002 that makes the use of electronic signaturesin
business transactions on the Internet legally binding and makes digital theft a crime. Ecuador has
initiated a program for e-government services and universal access to information technology through
funding from international financial institutions.
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TRADE SUMMARY

The U.S. trade surplus with Egypt was $1.5 billion in 2003, the same asin 2002. U.S. goods exportsin
2003 were $2.7 billion, down 7.3 percent from the previous year. Corresponding U.S. imports from
Egypt were $1.1 billion, down 15.7 percent. Egypt is the 36th largest export market for U.S. goods.

The stock of U.S. foreign investment (FDI) in Egypt in 2002 was $3.0 billion, up 16.6 percent from 2001
(latest data available). U.S. FDI in Egypt is concentrated in the mining sector.

IMPORT POLICIES

The government of Egypt has gradually implemented a number of import policies to promote greater
trade liberalization. Thelist of goods requiring prior approval before importation was eliminated in 1993.
Egypt became a member of the World Trade Organization (WTO) in 1995 and has pledged to be in full
compliance with its trade commitments to the WTO by 2005. Over the last two years progress on trade
reform has been uneven. Although the government recognizes the need to eliminate non-tariff barriersto
trade, significant problems remain and add to the cost of doing business. These include red tape,
cumbersome bureaucracy, and the enforcement of unreasonable and excessive Egyptian standards.

In January 2003, the government adopted a free-market exchange-rate system. Both the government and
business hoped the move to a flexible exchange rate would ease problems of gaining accessto foreign
exchange. However, foreign-exchange liquidity and turnover remain problems. Firmsreport delaysin
processing requests to convert Egyptian pounds to foreign currency for imports, loan repayments, and
other purposes and firms have turned to an illegal parallel market for their foreign-currency needs. To
counter this trend, Prime Ministerial decree 506 of 2003 established a surrender requirement for all
foreign-exchange-generating transactions. Under the decree, ministries, authorities, companies and
individuals that engage in foreign-exchange-generating activities are required to sell 75 percent of their
foreign currency revenues to banks within one week of their receipt. Because of spotty compliance and
weak enforcement of the surrender requirement, foreign currency inflows to the banking system have
been limited. Asaresult of the liquidity problem and the declining value of the Egyptian pound, imports
have been declining.

Tariffs

Egypt has made progressin liberalizing its tariff structure. In 1998 Egypt reduced the maximum tariff
rate for most imports from a high of 50 percent to 40 percent. In keeping with most of its Uruguay Round
commitments, over 98 percent of Egypt’ stariffs are bound tariffs. Egypt’s average weighted tariff rateis
27.5 percent. However, Egypt's tariffs remain relatively high, especially when compared with those of
other developing countries with large internal markets and diversified industrial economies. In addition
to tariffs, Egypt levies service fees on the value of imported shipmentsin exchange for inspection, listing,
classification and reexamination of shipments. An inspection fee of one percent islevied on al imports.
Egypt also applies an additional surcharge of two percent on goods subject to import duties of 5 percent to
29 percent, and a surcharge of three percent on goods subject to duties of 30 percent or more. All goods
are subject to salestax ranging from 5 percent to 25 percent. Egypt applies a discriminatory sales tax of
10 percent on high quality imported flour, which is not applied to locally produced flour.

Although most tariffs range between 5 percent to 40 percent, Egypt maintains a number of tariff spikes
for luxury goods (including most automobiles, tobacco, al coholic beverages and clothing). A ban on
fabric imports was lifted in 1998, and a ban on apparel imports was lifted in January 2002. However,
tariffs on textiles are well over 50 percent, and as of January 1, 2002, garments are subject to a specific-
rate, per-piece duty ranging up to 1,400 Egyptian pounds ($230) per item, which appears to greatly
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exceed Egypt' sWTO commitments. In December 2003 the United States requested WTO consultations
to address Egypt’ s apparel tariffs. In January 2004 an Egyptian Presidential decree wasissued lowering a
range of tariffs, apparently including those subject to the U.S. request for WTO consultations. The two
governments will engage in consultations in 2004 to determine if Egypt has addressed U.S. concerns
regarding apparel tariffs. Thetariffs on passenger cars with engines over 1,500 cc are 100 percent to 135
percent, and on poultry are 80 percent. Thereisa 300 percent duty on wine for usein hotels, and a 3,000
percent rate on acoholic beverages for general importers. Foreign movies are subject to duties and
import taxes of about 87 percent of the value of afilm, aswell as a 10 percent sales tax and a 20 percent
box office tax (compared to afive percent box office tax for local films). Soft drinks face a statutory
excise tax of 50 percent to 60 percent (though various government-approved deductions result in an
effective tax rate between 25 and 30 percent). By comparison, competing beverages such as bottled
water, juices, teas and coffees are taxed at 10 percent. The government of Egypt states that the new draft
tax law being introduced in the 2003/2004 round of Parliament will reduce the statutory soft drinks tax to
around 18 percent. 1n 2002, the government reduced a safeguard tariff on powdered milk from 50 percent
to 7 percent and then eliminated it entirely in October 2003. With this additional tariff removed, milk
powder imports are now taxed at 5 percent.

Mandatory quality control standards and other non-tariff barriers restrict imports of some U.S. products,
thereby providing preferential treatment for domestic products over imports. Although the government
stresses that standards applied to imports are the same as for domestically produced goods, in practice
imports are subject to different inspections by agencies from a number of ministries. Many U.S.
agricultural exports face obstacles, including burdensome import licensing requirements, which, in the
case of poultry and poultry parts, have the effect of blocking nearly all U.S. exports of these products.
High tariffs restrict the competitiveness of U.S. food products such as canned peaches and U.S.
chocolates and confections, which face a 40 percent ad valorem duty, as do some dairy products. Forty
percent tariffs also apply to U.S. apples, cherries and pears, and U.S. exporters report that Egypt’s
application of sanitary and phytosanitary measures to these products are non-transparent and burdensome.
Processing of imports also adds significant real costs to imported merchandise through service and
inspection fees. Exportersto Egypt report being hampered by non-transparent regul ations and
requirements. In addition to high tariffs, U.S. textile exports are effectively barred by a combination of
hurdles, including complex and excessive customs procedures, customs surcharges, and costly and
complex marking requirements for fabric. The U.S. textile industry estimates that U.S. textile exportsto
Egypt would be in the range of $10 million to $50 million if all barriers were removed.

Customs Procedures

Egypt announced implementation of the WTO customs valuation system in July 2001, but the
government acknowledges that the system has not been fully implemented. In the meantime importers
face a confusing mix of the new invoice-based and old reference-price valuation systems. The Ministry
of Finance has committed to a comprehensive program to reform the customs system, and one of the
priority goasisto implement the WTO Customs Vauation Agreement. USAID has funds available for a
five-year, $30 million customs reform project to support the Ministry of Finance's efforts. The September
2003 inauguration of the Model Customs and Tax Center (MCTC) was an important step in modernizing
tax administration in Egypt. The MCTC is one-stop shop where taxpayers can settle income taxes, sales
taxes and customs.

In June 2002, the parliament approved a new Export Promotion Law (Law 155). The law reinforces the
coordinating authority of the Ministry of Foreign Trade's General Organization for Import and Export
Control (GOIEC) for all import inspection procedures, though the Ministries of Health and Agriculture
maintain their own inspection units and procedures. A focus of the law isto improve the duty drawback
and temporary admission systems for exporters by establishing a central unit under the joint supervision
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of the Ministries of Finance and Foreign Trade to monitor and streamline the systems. The law also
established an * export promotion fund” to promote Egyptian exports and increase their share of foreign
markets, but the specific activities of the fund have not yet been determined. To date the fund has not
been used to subsidize exports. Asof December 2003, the law’ s executive regulations have not yet been
issued.

In November 2002, the Ministers of Foreign Trade and Finance inaugurated the new temporary
admissions unit at the Port of Alexandria, afirst step in a plan to upgrade operation of the temporary
admissions system at all ports of entry in the country. USAID is helping the government of Egypt to set
up three other sites for temporary admissions and duty drawback in Suez, Port Said, and Damietta.

Import Bans

Egypt lifted its ban on apparel imports on January 1, 2002, but replaced it with excessive specific rate
duties (per piece rather than ad valorem) on over 1,000 categories of clothing, effectively excluding
imports from the market. The U.S. views the high effective rates of Egypt’s new specific rate duties on
apparel products as violating Egypt’s WTO obligations. Some of the new specific rate duties reach up to
1,400 Egyptian pounds per item ($230), often many times the value of the garment itself and well in
excess of Egypt’ sWTO tariff bindings. As noted in the preceding section, the Egyptian Government
recently issued a Presidential decree that lowers the apparel tariffsin question and establishes ad valorem
duties for these products. The two sides will engage in WTO consultations in 2004 to confirm that Egypt
has addressed U.S. concerns.

In 1998, Egypt issued a decree stipulating that imported automobiles can only be imported during their
year of manufacture, effectively banning the importation of second-hand cars.

In October 2003, the government of Egypt lifted an import ban on beef liver processed by amajor U.S.
company. This ban, which was imposed in 1999, was lifted by the issuance of Decree No. 574 of 2003.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Egypt currently has over 4,500 standards, seven percent of which are mandatory. Thereislittle or no
interagency coordination in the formulation and enforcement of standards: standards are established by
the Egyptian Organization for Standardization and Quality Control in the Ministry of Industry;
verification of compliance, however, isthe responsibility of agencies affiliated with several ministries,
including the Ministry of Health, the Ministry of Agriculture and, for imported goods, GOIEC in the
Ministry of Foreign Trade.

Egypt has increased efforts to bring mandatory regulations into conformity with international standards.
However, many imports are still subject to burdensome quality standards and inspections. The import
process remains opague despite a 1999 Presidential decree designating GOIEC as the coordinator for all
import inspections. Moreover, even as average tariffs have gone down, the number of imports subject to
mandatory quality control hasincreased from 69 to 131 categories of items including foodstuffs,
appliances, electrical products, and spare parts.

Importers report that product testing procedures are not uniform or transparent and that inadequately
staffed and poorly equipped laboratories often yield faulty test results. Efforts are underway to improve
Egyptian standards and testing. USAID and the U.S. Department of Agriculture currently are working
with GOIEC to develop a state of the art food laboratory in Dekhaila port near Alexandria. The
laboratory should be operational by early 2004. The privately-run port of Ain Sukhnaalso will soon have
aqualified inspection laboratory on its premises.
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Egypt isakey U.S. agricultural export market and isamajor purchaser of U.S. wheat. Tradein
agricultural products could be expanded through the elimination of tariff and non-tariff barriers. Shelflife
standards required by the government are rigid and do not recognize quality, safety and technological
differences between producers. Many imports (mainly foodstuffs) entering Egypt must have 50 percent
or more of their shelf life remaining. Such standards can have the effect of blocking some U.S. exports,
asin the case of some U.S. processed cheese products. Moreover, Egypt applies shelf life standardsto
certain non-food imports such as syringes and catheters.

Product specification can also be abarrier to trade. Food imports are sometimes subject to quality
standards lacking in technical and scientific justification. For example, Egyptian Standard 1522 of 1991
requires that frozen beef imported for direct consumption contain no more than seven percent fat, a
regquirement not imposed on domestically graded premium beef. Asaresult, U.S. exporterslose an
estimated $2 million in sales annually.

Food imports face a number of burdensome labeling and packaging requirements. Poultry and meat
products must be shipped directly from the country of origin to Egypt and sealed in packaging with
detailsin Arabic both inside and outside the package. This requirement raises processing costs and
discourages some exporters from competing in the Egyptian market.

Egypt maintains restrictions on the importation of health food products such as dietary goods. For
example, import permits are not issued for products that compete with local products.

Textile fabric is aso subject to costly and complicated labeling requirements. Imported fabric must have
the name of the importer woven into the cloth. In addition, imported textiles are subject to quality control
examination by a committee made up of members representing the domestic spinning and weaving
industries. This group aso has some influence with Egyptian Customs in setting the duties that are
imposed.

GOVERNMENT PROCUREMENT

Egypt is not a signatory to the WTO Agreement on Government Procurement. 1n 1998, Egypt passed a
law setting new regulations for government procurement to make the tendering process more open and
fair and to provide the Egyptian government greater value for money in its procurements. The new law
mandates that technical factors, not just price, be considered in awarding contracts. The preference
shown to parastatal companies has diminished but not eliminated. Previoudly, publicly owned companies
always received preference. Under the new law, this preference only applies when the bid of a publicly
owned firm iswithin 15 percent of other bids. Contractors receive certain rights under the law, such as
speedy return of their bid bonds and an explanation of why a competing contractor won the bid. Many
concerns about transparency remain, however. For example, the Prime Minister can authorize the method
of tendering for specific entities according to terms, conditions, and rules that he determines. The United
States and Egypt discuss government procurement in aworking group established under the U.S.-Egypt
Trade and Investment Agreement Council.

EXPORT SUBSIDIES

The government of Egypt mandated a $43 million subsidy program for Egyptian cotton in October 2002
to encourage the use of local cotton by textile mills. The program ended during the first half of 2003 and
there are no plans to renew this program. However, the government recently prohibited the export of long
and medium long staple cotton to make these cotton varieties more available for local mills, presumably
sold at lower prices than in foreign markets.
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INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

Though Egypt is a signatory to most of the international intellectual property (IP) conventions,

intellectual property rights (IPR) protection remained well below international standards until 2002.
Since then, Egypt has made progress in strengthening its IPR regime through improvementsin its
domestic legal framework and enforcement capabilities. In May 2002, the Egyptian Government passed a
comprehensive |PR law to protect intellectual property and bring Egypt into line with its obligations
under the World Trade Organization Agreement on Trade-Related Aspects of Intellectua Property Rights
(TRIPS). Thelaw addresses | PR protection in areas such as patents, copyrights (with enhanced
protection for sound and motion picture recordings and computer software), trademarks, plant varieties,
industrial designs, and semiconductor chip layout design. With respect to certain violations, the law
stipulates higher fines and prison sentences for convicted violators. Although the law has certain
shortcomings, its passage demonstrated a marked improvement in Egypt’s IPR regime. In June 2003, the
Executive regulations dealing with patents, trademarks, and botanical varieties wereissued. The
executive regulations covering copyright protections remain under review.

Responding to Egypt’ s improved I PR protection, in May 2003 the United States Trade Representative
(USTR) moved Egypt from the IPR “Priority Watch List” (a designation that Egypt had retained since
1997) to the “Watch List.” However, the U.S. government is very concerned that the Egyptian
government has given its approval for local manufacturersto produce copies of several U.S.
pharmaceutical products. These approvals, which were granted in late 2003, appear to violate Egyptian
data exclusivity laws and regulations designed to protect the holder of the intellectual property rights of
such products.

Copyright piracy is another concern and currently affects most categories of works, including motion
pictures (in video cassette format), sound recordings, printed matter, textile designs, and computer
software. Regarding computer software protection, the Government of Egypt recently has taken steps to
ensure the authorized use of legitimate business software by civilian government departmentsand in
schools. Falselicensing, where alocal unauthorized distributor receives and is permitted to rely upon
Ministry of Culture approval to distribute pirated software, music, and films remains a problem and
undermines copyright protection in Egypt. The Egyptian government, however, has recently taken steps
to revoke such approvals for well-known pirates. Infringement of trademark, textile design and industrial
designs remains problematic, though there are signs of improvement. For example, according to the
Business Software Alliance, an international NGO, computer software piracy in Egypt declined by six
percent over the fiscal year 2002/2003. The U.S. Government is intensively engaged in working with
Egypt to address deficienciesin Egypt’s I P protection which U.S. industry estimates resulted in 2003
losses for U.S. firms of $33 million due to pirated music and books, a figure which does not take into
account high levels of piracy in software or movies

The United States has sought, through USAID-funded projects, to assist Egypt’s effortsto address its
deficienciesin IP protection. These programs have contributed to substantial and meaningful progressin
establishing and strengthening some of the government institutions necessary for an effective IP regime.
A modern, computerized Egyptian Patent Office is now capable of processing patent applications, and the
quality and transparency of the trademark and industrial design registration system has been significantly
improved. A new USAID technical assistance program is currently under final stages of design to
support the government of Egypt in IPR enforcement and public awareness. Egypt has taken advantage
of numerous technical assistance opportunities at the United States Patent and Trademark Office
(USPTO) on topics such as computerized patent and trademark application searching, patent, trademark,
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and design application examination, and the processing of applications under the Patent Cooperation
Treaty (PCT).

SERVICES BARRIERS

Egypt participated actively in the Uruguay Round negotiations on services but made commitmentsin only
four sectors: construction, tourism, financial services, and international maritime transport. Egypt
subsequently made commitmentsin the 1997 WTO agreement on financia services negotiations. Egypt
is gradually implementing its General Agreement on Trade in Services (GATS) commitments. Egypt
supported launching a new round of trade negotiations, including trade in services, at the WTO
Ministerial meeting in Dohain November 2001.

Egypt has restrictions for most service sectors in which it has made GATS commitments. These
restrictions place limits on foreign equity in construction and transport services. Egypt restricts the
employment of non-nationalsto 10 percent of the personnel employed by a company. Restrictions on the
acquisition of land by foreigners for commercial purposes were amended in 2002 to allow the acquisition
of land by non-Egyptians under certain criteria and procedures.

In 1998, the Government passed legidation allowing privatization of Egypt's four state-owned insurance
companies. The law removed the prohibition on majority foreign ownership of Egyptian private
insurance firms, permitting up to 100 percent foreign ownership. In addition, the law eliminated the
prohibition on foreign national's serving as corporate officers of insurance companies. There are currently
at least four foreign insurance companies operating in the market: Alico and AlG-Pharaonic (U.S.), Legal
and Genera (U.K.), and Allianz (Germany). There are eleven private sector insurance companies, three
of which arejoint ventures with U.S. firms. Plans to prepare the four state-owned insurance companies
for privatization appear to have made little headway in the past two years.

Alsoin 1998, legidation was passed to allow privatization of the four state-owned banks that control over
50 percent of the banking sector's total assets. A new banking law passed in mid-2003 confirmed that
possibility. The government has appointed new, western-trained senior management teams for the four
banks, but has announced no explicit plans for privatizing them. There are 63 banksin Egypt, 23 of
which are joint ventures with foreign participation. Asaresult of its 1997 WTO financial services
commitments, Egypt does not limit foreign equity participation in local banks. Severa foreign banks
have mgjority sharesin Egyptian banks, while other foreign banks are registered as branches of the parent
bank (rather than subsidiaries). In al cases, these foreign banks can conduct all banking activitiesin
Egypt. New foreign banking entrants face barriers, however. Because the government believes there are
too many banksin Egypt, it has not issued anew banking licensein at least ten years. Asaresult, the
only way aforeign bank can enter the market in Egypt isto purchase an existing bank. Since early 2001
the government has advocated the merger of some smaller banks, though little has happened in this
regard. In 2002, the Central Bank of Egypt required that banks raise their capital adequacy ratios to meet
Basel |1 standards. The 2003 banking law substantially raised minimum capital requirements for all
banks.

Egypt's WTO financial services commitment in the securities sector provides for unrestricted market
access and national treatment for foreign companies. International investors are permitted to operatein
the Egyptian stock market largely without restriction. Several foreign brokers, including U.S. and
European firms, have established or purchased stakes in brokerage companies. In May 2002, the Minister
of Finance issued a decree to establish the Primary Dealers System, though it has yet to be implemented.
The new system will alow financia institutions that are registered with the Ministry of Finance,
including banks and bond dealers, to underwrite primary issues of government securities and to activate
trading in the secondary market through sale, purchase and repurchase of government securities.
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Telecommunications services have expanded rapidly in the past three years as the sector has been
liberalized and opened to international competition. Telecom Egypt (TE) is still a state-owned monopoly,
though the GOE has announced that it plans to offer up to 34 percent of the company to a strategic
investor and additional shares on the stock exchange when market conditions are suitable. Attemptsto
find a strategic investor have been unsuccessful. Aninitial public offering of TE stock was originally
planned for late 2000, but it was delayed due to market conditions.

Private sector firms participate actively in Internet, cellular, and pay telephone services. Foreign firms
compete for contracts offered by TE to modernize its networks and switching equipment.

Telecom Egypt has sought foreign participation in the management and operation of the national
telecommunications grid, however no agreements have yet been signed. In February 2003, Egypt’s
parliament approved a new telecommunications law (Law 10). It stipulates that Telecom Egypt will
relinquish its monopoly status as Egypt’ s domestic operator and sole international operator by January
2006 and providesfor greater price flexibility for TE sharesin afuture public offering. In June 2002,
Egypt’ s schedule of commitments for basic telecommunications under the Fourth Protocol was certified
in the WTO, including commitments to adhere to the WTO basic tel ecommuni cations Reference Paper. In
April 2003, Egypt joined the WTO Information Technology Agreement, which requires the eventual
phasing out of tariffson al IT imports from WTO members.

Maritime and air transportation services are being liberalized. A 1998 law ended the long-held
government monopoly in maritime transport, and the private sector now conducts most maritime
activities, including loading, supplying, and ship repair, and, increasingly, container handling. The new
Ain Sukhna port isthefirst privately owned and operated Egyptian port. Egypt Air's monopoly on
carrying passengers has been curtailed, and several privately owned airlines now operate regularly
scheduled domestic flights and international charter services, although the national carrier remains by far
the dominant player in the sector. Egypt passed lawsin 1996 and 1997 permitting private firms to build
and operate new airports. Private concessions can operate businesses and provide servicesin airports, but
private ownership of airportsis still not permitted. Six new build-operate-transfer (BOT) airports were
under construction at the start of 2001. One of these, at Marsa Alam, opened at the end of 2001. The
government of Egypt plans to increase the number of airports in the country from the current 18 to 31
over the next decade.

Egypt maintains several other barriersto the provision of certain services by American and other foreign
firms. Foreign mation pictures are subject to a screen quota and limitations on the number of prints (five)
of aforeign film adistributor may import. Private and foreign air carriers may not operate charter flights
to and from Cairo without the approval of the national carrier, Egypt Air.

The government applies alicensing fee of 10 percent of revenue with a minimum of approximately
$70,000 per year on private express mail operators, afee that negatively affects their competitiveness.
Only Egyptian nationals may become certified accountants.

INVESTMENT BARRIERS

Under the 1992 U.S.-Egypt Bilateral Investment Treaty (BIT), Egypt committed to maintaining the
critical elements of an open investment regime, including national and M ost-Favored-Nation (MFN)
treatment of investment (with limited exceptions specified by the treaty), the right to make financial
transfers freely and promptly, and international law standards for expropriation and compensation. The
BIT aso establishes formal proceduresto enforce the treaty, including the availability of international
arbitration for investors.
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In 1999, Egypt and the U.S. signed a Trade and Investment Framework Agreement (TIFA) that
established a TIFA Council designed to facilitate the discussion of bilateral trade and investment issues.
The Council met most recently in October 2002, and it established at that time four working groups to
review technical issues related to agricultural trade, customs administration, and government
procurement. Other issues, including IPR, Egypt's foreign exchange regime, and specific commercial
issues are discussed in the Council itself and in less formal groupings.

Egypt offersfirst-time investors expedited approval to establish operations, and investorsin 16 priority
sectors (among them agriculture, housing, transportation, petroleum, and computer software) receive
special advantages and incentives. Many incentives are geographically based to encourage investorsto
locate outside of the greater Cairo area. For example, investors locating businesses in parts of Upper
Egypt can receive 20 year tax holidays. A dozen new industrial zones have been built in satellite citiesin
the desert areas outside of Cairo and Alexandria.

In 1995, Egypt notified the WTO that it maintained measures inconsistent with its obligations under the
Agreement on Trade-Related Investment Measures (TRIMS). The notified measure granted customs duty
reductions to investments that met certain conditions with respect to resource exploitation, technology
transfer, and export performance. By making aformal notification under the TRIMS Agreement, Egypt
qualified for afive-year transition period for phasing out the relevant measure. In February 2001, Egypt
submitted a request to the WTO for an additional five-year transition period. This request, which was
received one year after the initial transition-period had ended, was never formally granted by the WTO.
The United Statesis seeking to confirm whether Egypt is now fully in compliance with its TRIMS
Agreement obligations.

ANTICOMPETITIVE PRACTICES

The government of Egypt has drafted a comprehensive competition and antitrust law that would prohibit
monopolistic behavior that negatively impacts prices and quantitiesin local markets, and would call for
monitoring companies that exceed a specific benchmark market share. The government circulated the
draft law in the business community for discussion in the past year and made several amendments to
accommodate international standards and the structure of the Egyptian economy. The law is expected to
be considered during the current session of parliament (November 2003-June 2004).

ELECTRONIC COMMERCE

Egypt has drafted an electronic signature law, which has been approved by the Cabinet and is on the
docket for discussion by the parliament in the 2003-2004 session. Egypt is deferring a broader electronic
commerce law that will address such issues as domain names, customs and duties, and creation of a
certificate authority to verify electronic signatures. The development of electronic commerce in Egypt
has been impeded by concern about the lack of security on computer networks, the relatively high prices
charged by Internet Service Providers, and the limited number of Internet usersin the country.

Businesses are al so required to pay high telephone rates for dedicated Internet lines. The duty rate on
persona computers was reduced in 2000 from 20 percent to 5 percent, which should stimulate demand for
them and help expand the market for electronic commerce.

OTHER BARRIERS

Phar maceuticals
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Industry has raised concerns that the government has not allowed pharmaceutical price increases to
compensate for general inflation and depreciation of the Egyptian pound. For example, though the
Egyptian pound has fallen 76.5 percent in value against the U.S. dollar since June 2000, the government
has adjusted for inflation for only afew pharmaceutical products. Because both domestic and foreign
pharmaceutical companies rely heavily on imported inputs, some companies claim to be operating at a
loss. Severa foreign pharmaceutical companies have been forced to downsize as aresullt.
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TRADE SUMMARY

The United States had a trade deficit with El Salvador of $196 million in 2003, a decrease of $123 million
from $318 millionin 2002. U.S. goods exportsin 2003 were $1.8 billion, up 9.6 percent from $1.7
billion the previous year. Corresponding U.S. imports from El Salvador were $2.0 billion up $37 million
from 2002. El Salvador is currently the 43 largest export market for U.S. goods.

The stock of U.S. foreign direct investment (FDI) in El Salvador in 2002 was $580 million, a 60.7 percent
increase from 2001.

IMPORT POLICIES
Free Trade Agreement

The United States and four Central American countries (El Salvador, Guatemala, Honduras, and
Nicaragua) concluded negotiations on the U.S.-Central American Free Trade Agreement (CAFTA) in
December 2003. The United States and Costa Rica on January 25 finalized Costa Rica' s participation in
the CAFTA. The United States and the Dominican Republic concluded market access negotiationsin
March 2004 to integrate the Dominican Republic into the CAFTA.

The CAFTA will not only liberalize bilateral trade between the United States and the region, but will also
further integration efforts among the countries of Central America, removing barriers to trade and
investment in the region by U.S. companies. The CAFTA will also require the countries of Central
Americato undertake needed reforms to aleviate many of the systemic problems noted below in areas
including customs administration; protection of intellectual property rights; services, investment, and
financial services market access and protection; government procurements; sanitary and phytosanitary
(SPS) barriers; other non-tariff barriers; and other areas.

Tariffs

As amember of the Central American Common Market (CACM), El Salvador’ s tariffs do not exceed the
maximum common external tariff of 15 percent. Certain products, however, remain subject to tariffs
above thistariff ceiling. Salvadoran imports of clothing, certain agricultural and meat products, vehicles,
and certain other items are subject to tariffs ranging from 15 percent to 30 percent -- and in afew
significant cases even higher. Tariffs on new and used finished clothing are generally 25 percent. Tariffs
on fabrics range from 5 percent to 20 percent, with some exceptions. Once CAFTA goesinto effect,
about 80 percent of U.S. industrial and commercial goods will enter El Salvador duty free, with the
remaining tariffs on such goods being eliminated within ten years. Textiles and apparel will be duty-free
and quota-free immediately if they meet the Agreement’ s rule of origin, promoting new opportunities for
U.S. and Central American fiber, yarn, fabric and apparel manufacturing.

Agricultural products face the highest tariffs— duties up to 40 percent are levied on certain food imports
and alcoholic beverages. Dairy, rice and pork products are assessed a 40 percent duty, while the poultry
tariff is higher. Alcoholic beverages are subject to 30 percent duty, a consumption tax based on alcohalic
content, and a special 20 percent sales tax.

El Salvador implemented the WTO Agreement on Customs Va uation in March 2002.
The CAFTA will eliminate most tariffsimmediately, and will establish duty free bilateral tradein

consumer and industrial goods within 10 years and virtually all agricultural products within a maximum
of fifteen years (dairy in 20 years and rice and poultry in 18). The Agreement requires transparency and
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efficiency in administering customs procedures, including the CAFTA rules of origin. El Salvador
committed to ensure procedural certainty and fairness and all parties agree to share information to combat
illegal transshipment of goods.

Non-tariff Measures

Rice and pork are both subject to import quota systems and 40 percent duties. Rice millers are required to
buy ricelocally. When thereisinsufficient local supply, the Ministry of Agriculture allows imports under
the quota, and after the import quota has been exhausted and there is still a need for imported rice, rough
or milled rice can be freely imported, subject to a 40 percent duty. Pork importers face asimilar
arrangement to first buy locally, then import, subject to a 40 percent duty. Under the CAFTA, El
Salvador committed to a 15-year phase-out for all tariffs on pork, except for bacon and most offal, which
will be eliminated immediately. Only afixed part of the TRQ will remain subject to a performance
regquirement, and the requirement will be eliminated in 15 years. Tariffsfor rice will also be phased out
over a 15-year period with no performance requirements.

STANDARDS, TESTING, LABELING AND CERTIFICATION

Although sanitary standards have generally not been abarrier in El Salvador, practices with respect to raw
poultry are anotable exception. Since 1992, the Ministry of Agriculture hasimposed arbitrary sanitary
measures on U.S. poultry imports. These sanitary restrictions call for zero tolerance or negative
laboratory tests for diseases such as aviana denovirus, chicken anemia, and salmonella. These diseases,
common worldwide, are not recognized as list "A" diseases by the International Office of Epizootics. The
Salvadoran government applies these standards in a discriminatory manner since domestic production is
not subject to the same requirements as imports. Asaresult of these measures, the United States has been
unable to export poultry to El Salvador. The industry estimates the value of lost U.S. poultry exports at
$5 million to $10 million per year. Resolution of this issue has been a priority for U.S. agencies, which
continue to work with the government of El Salvador in ongoing talks parallel to the CAFTA.

The Salvadoran government requires that rice shipments be fumigated at importers cost unless they are
accompanied by aU.S. Department of Agriculture certificate stating that therice isfree of Tilletia
Barclayana. However, since there is no chemical treatment that is both practical and effective against
Tilletia Barclayana, USDA cannot issue these certificates. El Salvador failed to notify the WTO under
the Agreement on the Application of Sanitary and Phytosanitary Measures when it imposed this
requirement. The CAFTA chapter on sanitary and phytosanitary (SPS) measures provides that the
signatory countries accept each other’ s mechanisms for inspection.

Importers must deliver samples of al foods for laboratory testing to the Ministry of Public Health, which
upon approval issues the product registration numbers that allow the imported goods to be sold at retail
outlets. Some U.S. processed foods that were approved in the United States were rejected after analysisin
El Salvador, thereby barring their sale. The United States and the Ministry of Public Health initiated
discussions on thisissuein 2002. The U.S. Embassy has been able to obtain access for U.S. products
rejected by the Ministry of Public Health testing on a case-by-case basis. Thereisnot yet a standard
regulation allowing entry of U.S.-approved products, but implementation of the CAFTA agreement will
require the acceptance of the equivalence in testing, which will assure that testing done in the United
States will be accepted in the other countries.

All imports of fresh food, agricultural commodities, and live animals must have a sanitary certificate from
the Ministry of Agriculture and the Ministry of Public Health.

Basic grains must have import licenses from the Ministry of Agriculture, while dairy products require
import licenses from the Ministry of Public Health. Consumer products require a certificate showing
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approval by U.S. health authorities for public sale. The United States has raised concerns regarding the
potentially discriminatory effects of a proposed Salvadoran technical standard for distilled spirits.

Under the CAFTA, El Salvador reaffirmed its commitment to apply the science-based disciplines of the
WTO Agreement on Sanitary and Phytosanitary (SPS) Measures. El Salvador will move toward
recognizing export eligibility for al plants inspected under the U.S. food safety and inspection system.
Through the work of this group, additional commitments to resolve specific unjustified measures
restricting trade between El Salvador and the United States have also been agreed. When the United
States and Central Americalaunched the CAFTA negotiations, they initiated an active working group
dialogue on SPS barriersto agricultural trade that met alongside the negotiations to facilitate market
access. The objective wasto leverage the impetus of active trade negotiations to seek difficult changesto
the countries’ SPS regimes. The SPS Working Group remains committed to continue working on
resolution of outstanding issues even after the negotiations concluded.

GOVERNMENT PROCUREMENT

Government purchases and construction contracts are usually open to foreign bidders. The Legidative
Assembly passed a new, more transparent procurement law in April 2000 that applies to the central
government structure as well as to autonomous agencies and municipalities. El Salvador isnot a party to
the WTO Agreement on Government Procurement.

Under the CAFTA, U.S. suppliers would be granted non-discriminatory rights to bid on contracts from
most Central American government entities, including key ministries and state-owned enterprises. The
CAFTA requires fair and transparent procurement procedures, such as advance notice of purchases and
timely and effective bid review procedures. The CAFTA anti-corruption provisions ensure that bribery in
trade-related matters, including in government procurement, is specified as a criminal offense under
Central American and U.S. laws.

EXPORT SUBSIDIES

El Salvador gives asix percent tax rebate on exports shipped outside the Central American area based on
the F.O.B value of the goods. The rebate is not granted to exports of coffee, sugar, or cotton unless these
products have undergone a transformation process that adds at least 30 percent to the original value.
Assembly plants (maguilas) are eligible if they meet the criteriafor adding 30 percent Salvadoran valuein
the production process. Firms operating in free trade zones are not eligible to receive rebates as they
already enjoy a 10-year exemption from income tax and duty-free privileges. The CAFTA will require
the elimination of WTO-illegal export subsidies.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

During 2003, there was progress in a significant intellectual property dispute, which involves trademark
and copyright infringement by an ex-franchisee who continued to use the name and other protected
material of aU.S. fast food franchise. The Supreme Court in July 2003 allowed the complainant to go to
four of the ex-franchisee’ s restaurants to take down the signs and to seek redressfor illegal use of
intellectual property. The case, however, was still not fully resolved at year’send. The U.S. company’s
proprietary emblems were still being used at other restaurants. Judicia enforcement continues to be the
weakest pillar of intellectual property protectionin El Salvador. Criminal enforcement of IPR laws at the
Attorney General’s office is handled by the Crimes Against Private Property and Intellectual Property
Unit, where 5 of the approximately 25 prosecutors are assigned to IPR cases, but not necessarily full time.
The National Police established an IPR unit that supports the Attorney General’ s office, but also conducts
its own investigations and raids.
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The CAFTA provisions will strengthen El Salvador’s IPR protection regime to conform with, and in
many areas exceed, WTO norms and will criminalize end-user piracy, providing a strong deterrence
against piracy and counterfeiting. The CAFTA will require El Salvador to authorize the seizure,
forfeiture, and destruction of counterfeit and pirated goods and the equipment used to produce them. It
will also mandate both statutory and actual damages for copyright infringement and trademark piracy.
This serves as a deterrent against piracy, and ensures that monetary damages can be awarded even when it
is difficult to assign a monetary value to the violation.

Patents

The 1993 Intellectual Property Protection Law and El Salvador's acceptance of the disciplinesin the
TRIPS Agreement addressed several deficienciesin the patent regime. The 1993 law lengthened patent
terms to 20 years from the application filing date. Although pharmaceutical patent terms were kept at 15
years, the Salvadoran government's Registry for Intellectual Property issues 20 year patents for
pharmaceutical products in practice, which start on the filing date of the application. Major U.S.
pharmaceutical companies claim they face unfair competition in El Salvador from copied products
because El Salvador currently does not grant data exclusivity. The CAFTA provisionswill provide
protections for data exclusivity when it comesinto force.

Copyrights

The largest number of complaints and raids for copyright infringement involved CD piracy. As of
December 3, 2003, the Attorney Genera’s office said there had been 136 raids related to pirated CDs and
cassettes. Most of these involved police going to street locations known as places where illegal CDs were
sold and seizing from street vendors CDs that could be identified asillegal copies. In these street
seizures, arrests are usually not made. Of the 33 complaintsfiled at the Attorney Genera’s office
concerning copyright infringement, 13 involved illicit copying operations for making pirated copies of
CDs and cassettes. 1n 2003, for the second year in arow, the largest number of criminal cases was for
music compact disc (CD) piracy. There were also 20 complaints filed for other kinds of copyright
violations. Eight complaints were filed for software piracy; four for copying of books, six for theillegal
use of satellite signals carrying copyrighted materials, and two for copying videos. Eight raids were
conducted in relation to these 20 cases. The CAFTA enforcement provisions are designed to help reduce
copyright piracy.

Trademarks

In 2002, El Salvador's Legidative Assembly passed the Law of Trademarks and Other Distinctive Signs.
The law provides for new protections against bad-faith registration of famous marks. Under the law, the
National Registry of Intellectual Property requires that applicants show that they either own or have
permission to register the famous mark. As of December 3, 2003, there were 14 complaints filed with the
Attorney General’s office for counterfeiting or illegal use of trademarks. There were 11 raids to seize
products with such trademarks. The CAFTA enforcement provisions are designed to help reduce
trademark piracy.

SERVICESBARRIERS

El Salvador maintains few barriers to servicestrade. El Salvador has accepted the Fifth Protocol to the
WTO Genera Agreement on Trade in Services, which was necessary to bring its commitments on
financial servicesinto effect. Foreigninvestors are limited to 49 percent of equity in free reception TV
and AM/FM radio broadcasting. There are no such restrictions on cable television ownership. Notaries
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must be Salvadoran citizens. Under the CAFTA, El Salvador will accord substantial market accessin
services across its entire services regime, subject to very few exceptions. In addition, U.S. financial
service suppliers will have full rights to establish subsidiaries, joint ventures or branches for banks and
insurance companies.

INVESTMENT BARRIERS

The United States has raised concerns about the re-regulation of the electric power sector impacting U.S.
electric energy investorsin El Salvador. The United States and El Salvador signed a Bilateral Investment
Treaty (BIT) in 1999, but the ratification process was not completed. When it entersinto effect, the
investment chapter of the CAFTA will provide for protection of U.S. investors analogous to those that
wereincluded in the 1999 BIT. Under the CAFTA, all forms of investment will be protected, including
enterprises, debt, concessions, contracts and intellectua property. U.S. investors will enjoy in ailmost all
circumstances the right to establish, acquire and operate investmentsin the Central American countries on
an equal footing with local investors. Among the rights afforded to U.S. investors are due process
protections and the right to receive afair market value for property in the event of an expropriation.
Investor rights will be backed by an effective, impartial procedure for dispute settlement that is fully
transparent. Submissions to dispute panels and panel hearings will be open to the public, and interested
parties will have the opportunity to submit their views.
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TRADE SUMMARY

The U.S. trade deficit with the European Union was $94.3 billion in 2003, an increase of $12.2 hillion
from $82.1 billion in 2002. U.S. goods exports in 2003 were $150.5 billion, up 4.8 percent from the
previous year. Corresponding U.S. imports from the European Union were $244.8 billion. European
Union countries, together, would rank 2™ (behind Canada) as an export market for the United Statesin
2003.

U.S. exports of private commercial services (i.e., excluding military and government) to the European
Union were $95.7 billion in 2002, and U.S. imports were $77.2 billion. Sales of servicesin the European
Union by majority U.S.-owned affiliates were $220.3 billion in 2001 (latest data available€), while sales of
servicesin the U.S. by majority EU-owned firms were $216.8 billion.

The stock of U.S. foreign direct investment (FDI) in the European Union for 2002 was $700.0 billion, up
from $632.8 billion in 2001. U.S. FDI in the European Union is concentrated largely in the
manufacturing, finance, and wholesale sectors.

OVERVIEW

In most respects, the enormous U.S.-EU trade and investment relationship operates smoothly and to the
great benefit of companies, workers, and consumers on both sides of the Atlantic. However, as outlined
in this report, U.S. exporters in some sectors continue to face chronic barriersto entry in the EU market.
A number of these barriers (e.g., restrictions on U.S. poultry and meat exports) have been highlighted in
thisreport for several years, despite repeated efforts to resolve them through consultations or, in some
cases, the dispute settlement provisions of the WTO. Other EU barriers cited in this report (for example,
wine restrictions and agricultural biotechnology) are the result of restrictive regulatory approaches that
often fail to reflect a sound assessment of actual risks posed by the goods in question and that rely on ill-
defined concepts of precaution. Thisyear’ s report also outlines concerns of U.S. exporters with respect to
anumber of emerging EU policies that may represent future trade disruptions, such as the proposed new
EU chemicals regulation. And while the United States acknowledges the important achievement of EU
enlargement to include 10 new Member States as of May 2004, this report also highlightsthe U.S.
determination to negotiate appropriate compensation arrangements to account for the possible expansion
into the new EU Member States of EU tariff, non tariff, and services-related barriersto U.S. trade.

IMPORT POLICIES
Restrictions Affecting U.S. Wine Exports

Since the mid-1980s, U.S. wines have been permitted entry to the EU market through temporary
exemptions from several EU wine regulations. One such regulation requires wines imported into the EU
to be produced with only those oenological practices (wine-making practices) that are authorized for the
production of EU wines. Other regulations require extensive certification procedures for imported wines
and prohibit the use of wine names and grape varieties as regulated in the United States. Without
derogations from these regulations, many U.S. wines would be immediately barred from entering the EU.
U.S. wines that are produced with practices for which thereis no EU derogation are barred already. By
contrast, U.S. law effectively grants automatic acceptance of EU wine-making practices absent a health or
safety concern. EU derogations for U.S. wines were set to expire on December 31, 2003, but the EU has
agreed to further extend the current arrangement for two years to permit ongoing U.S.-EU wine
negotiations to continue.
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U.S.-EU negotiations on a bilateral wine agreement were launched in 1999 and continued throughout
2003. In this negotiation, the United States is pressing the EU to provide U.S. wine makers equitable
access to the EU wine market, particularly in light of Europe’ s considerable surplus in wine trade with the
United States. A key U.S. objectiveis EU acceptance of current U.S. wine-making practices, to obviate
the need for future short-term derogations. The United States also continues to press for approval of al
future U.S. wine-making practices, removal of EU wineimport certification requirements, transparent
protection of U.S. wine namesin the EU, and reductionsin the EU's export subsidies and subsidies to its
grape growers and wine producers.

For its part, the EU is seeking a U.S. commitment to phase out the use in the United States of semi-
generic names (e.g., burgundy, champagne, chablis) on labels of non-EU origin wines and greater
protection of its wine names in the United States. The United States has indicated its willingnessto
negotiate on these issues within the U.S. regulatory framework for wine labeling.

On April 29, 2002, the EU adopted a new wine labeling regulation (Commission Regulation No.
753/2002), which entered into only limited enforcement on January 1, 2003, after the United States, along
with anumber of other WTO Members, raised serious concerns about its lack of clarity and, more
importantly, about its WTO-consistency, and submitted written comments outlining these concerns and
urging withdrawal of the regulation. Specifically, the regulation appears more trade restrictive than
necessary to meet any legitimate objective, asit would prohibit the presentation on imported wine of
information important for the marketing of wine unless certain conditions are met (e.g., the marketing
information used must be regulated in the producing country). In addition, the EU imposes restrictions on
the use of traditional terms listed in the regulation, in some instances granting exclusive use of aterm to
an EU wine in amanner akin to intellectual property. Traditional terms are, for the most part, terms used
with certain other expressions (often geographical indications) to describe wine or liqueur, and in many
cases the terms are generic (e.g., ruby and tawny). The United States does not recognize the concept of
traditional terms as aform of intellectual property, nor isthis subject covered under the WTO Agreement
on Trade-Related Intellectual Property Rights (TRIPS).

EU authorities began fully enforcing the new regulation as of March 15, 2004. Amendmentsto the
original regulation fail to address key U.S. industry concerns, including restrictions on the use of certain
wine terms, bottle shapes and labeling information on non-EU origin wines.

Customs Administration Procedures

While customs procedures are regulated by the EU Community Customs Code -- which aims to establish
astandard legal framework for basic customs procedures such as customs entry and release -- the EU
does not currently operate as a single customs administration. Application of the Community Customs
Codetoindividua casesisthe responsibility of EU Member State Customs administrations, which do not
have identical working practices and are not obliged to follow each other’ s decisions.

In terms of day-to-day customs operations, differences from Member State to Member State exist in areas
such as the automated systems used, risk criteria used by administrations to determine when to examine
goods, VAT levels, and licenses required for food products, as well as disparitiesin certificate of origin
regquirements, treatment of express shipments. The difficulties presented by less than uniform procedures
are increased by the absence of EU-wide administrative management of customs operations.

This problem is further compounded by the absence of tribunals and procedures that would provide for
the prompt review and EU-wide correction of administrative actions relating to customs matters, asis
required by Article X:3(b) of the GATT 1994. Review by the European Court of Justice of national
decisions regarding customs administrative matters may be available in some cases, but generally only
after areview is conducted at the national level. Obtaining corrections with EU-wide effect for
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administrative actions relating to customs matters may take years. For example, Customs Valuation and
Tariff Classification are dealt with by Committees on those issues, respectively, that serve as platforms
for Member States’ customs authorities, under encouragement of the Commission, to strive toward
common approaches in these areas. Experience has shown that achieving consensus among Member
States on particular issuesis time-consuming with significant uncertainty to exporters. Moreover,
decisions by a Committee may not specifically address al elements of an individual exporter’s case --
thereby resulting in less than uniform implementation when decisions are applied to identical imports by
the same companiesin different Members States.

The lack of access for traders to prompt review and correction by atribunal with EU-wide jurisdictionis
not a new phenomenon. However, the concern it has engendered is heightened by the May 2004
enlargement of the EU from 15 to 25 Members. The United States also regards the work on trade
facilitation within the Doha Devel opment Agenda negotiations as an opportunity for addressing concerns
surrounding EU customs administration.

EU Enlargement

The European Union will expand from 15 to 25 members on May 1, 2004, with the accession of 10
Central and Eastern European and Mediterranean countries (Cyprus, Czech Republic, Estonia, Hungary,
Latvia, Lithuania, Malta, Poland, Slovakia, and Slovenia). While this expansion of the single European
market represents important opportunities for United States exporters, it may result in negative
commercia conseguences in some instances.

Among U.S. concerns related to enlargement are: increasesin certain acceding country tariff rates when
new Member States begin applying the EU common external tariff; potential withdrawal or modification
of services market access commitments, and changes to various GATS MFN exemptions, by new
Member Statesin order to align with the EU’ s existing GATS commitments; application by acceding
countries of certain EU non-tariff barriers (such as sanitary and phytosanitary measures or other technical
barriers); and uncertainty surrounding the adjustment of import quotas or tariff-rate quotas applied to EU
imports of agricultural products. The United States has expressed concern about EU intentions to extend
the application of EU antidumping and countervailing duty orders to new Member States without
conducting appropriate economic or market analyses. In addition, the United States desires to ensure that
incoming EU Member States abide fully by the terms of trade agreements to which the European
Community is bound, such asthe WTO Agreement on Government Procurement, the WTO Agreement
on Tradein Civil Aircraft, and various bilateral U.S. EU agreements.

The United States has initiated early discussions with the European Commission about enlargement-
related concerns, including within the framework of GATT provisions relating to the expansion of
customs unions.
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Market Access Restrictionsfor U.S. Phar maceuticals

U.S. pharmaceutical companies encounter persistent market access problems throughout the EU due to
the price, volume, and access controls placed on medicines by national governments. The pharmaceutical
industry views these controls as limiting access by patients to innovative products and diminishing the
contribution of Europeans to research and development.

While the EU's single market ensures that pharmaceuticals, like other goods, can move freely across
borders among EU Member States, Member States public health authoritiesimpose their own strict price
controls on pharmaceuticals. As controlled prices vary greatly from one Member State to another,
intermediaries engage in parallel trade (buying drugsin countries where the price islower and selling
them in Member States where the price is set at a higher level).

The proposed Future Medicines Legidation is still under review. At time of thiswriting, the proposal
would reduce regulatory data protection and provide a new definition for generics B two issues, which if
mismanaged, could affect market access.

Austria: A pharmaceutical firm seeking to include a product on the list of reimbursable drugs in Austria
must first obtain the approval of the umbrella organization of socia insurance funds
(Hauptverband/HVB). Pharmaceuticals not approved for reimbursement have higher out-of-pocket costs.
According to many U.S. and European pharmaceutical companies, the HVB approval process
(particularly the long delay in obtaining HVB decisions) limits market access for innovative
pharmaceutical products. They also complain that the problem is compounded by often relatively quick
HVB approvals of generic competitor products even before patents for the innovative products have
expired. U.S. companies operating in Austria reported cumulative losses between $25 million and $100
million due to these practices. Further, the Austrian Government is preparing a major health care reform
that provides Austria with an opportunity to come closer to European normsin pharmaceuticals pricing
and transparency of decision-making on reimbursement approvals. However, an initial draft raises doubts
that Austriawill follow through on EU average pricing and transparent decision-making. The U.S.
Government will closely monitor implementation of the reforms to ensure that they do not limit market
access, while maximizing patient access to innovative medications.

Belgium: Pharmaceutical companies consider Belgium among the most inhospitable markets for their
sector in Europe. The approval process for new drugs has come down from an average of 560 days to
around 200 days since the Belgian Government passed legidlation in Spring 2002 that will conform
Belgian practice to relevant EU directives. Nonetheless, tax, pricing, and patient access restrictions
remain, and discourage investment in research and development. Despite promises by the Economics
Minister to lift pharmaceutical price controls, a price freeze continues on drugs reimbursed through the
Belgian socia security system. Thereis also strong pressure to reduce drugs under patent. Further, a3.5
percent turnover tax is charged on total sales of pharmaceutical products, and companies are also
obligated to reimburse to the government 65 percent of any amount the government spends over its
budget for drugsin agiven year. The two measures together amount to a seven percent additional tax
levy on the pharmaceutical industry.

France: The government that assumed office in 2002 has taken steps to accel erate the approval process
and make prices for the most innovative drugs more comparable to those in other European markets. At
present, however, France' s health care provisions are still based on a1997 law.

Germany: As part of abroader health-care reform package, Germany in October 2003 mandated a 16
percent reduction in reimbursed prices for patented medicines and will introduce a reference pricing
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scheme by the end of 2004. U.S. pharmaceutical firms have commented that this pricing scheme may not
appropriately value innovative drugs.

Italy: 1n 2001, the Government of Italy began a series of reforms to control health care expenditures,
which stemmed in part from the elimination of patient co-payments for pharmaceuticals. The government
transferred responsibility for health care expenditures from the central to regional governments, with the
central government capping overall health care expenditures, and limiting pharmaceuticals expenditures
to 13 percent of the overall budget. In April 2002, a government decree temporarily reduced
pharmaceutical reimbursements by five percent across the board. Italy’s 2003 financial law not only
makes this reduction permanent, it increases the cuts by an additional one to two percent. U.S. companies
also question the fairness of the government’ s cost-efficacy formulato determine reimbursement levels.
U.S. pharmaceutical companies are concerned that the devolution of marketing approval authority to
regional governments, in addition to the Ministries of Health and Economy, will cause unwarranted
delaysin bringing new products to market.

The Netherlands: U.S. companies have complained that the criteria used by the Dutch health insurance
board (CV Z) too often result in their new-to-market products being incorrectly classified with drugs
determined by the board as therapeutically equivalent (and therefore reimbursable at alower rate) rather
than as unique, innovative drugs, reimbursed at a higher price. They have also voiced concerns that the
Dutch health insurance board procedures have resulted in considerable and unnecessary delaysin
classifying products for reimbursement.

Spain: Pharmaceuticals and drugs must go through an approval and registration process with the Ministry
of Health lasting several years, unless previoudly registered in a EU Member State or with the London-
based EU pharmaceutical agency (in which case, the processis shortened to a few months). Regardless
of registration process, actual access to the Spanish market is often delayed due to alengthy
administrative pricing process plus onerous government reimbursement procedures. Many U.S.
pharmaceuticals sold in Spain are till protected under the former pharmaceutical process patent regime.
U.S. pharmaceutical manufacturers assert that effective patent protection for these drugsis limited.

In July 2002, the Spanish Ministry of Health approved a regulation requiring that consumers obtain
special approval (called a"visado") from a state inspector before pharmacies can fill prescriptions for two
specific drugs produced by U.S. pharmaceutical manufacturers. Adoption of the measure has resulted in
sharply decreased sales for both drugs. 1n 2003, the regional government of Andalucia followed suit and
imposed a visado on all anti-psychotic drugs. This move affected several U.S. pharmaceutical companies,
among others. The Law of Cohesion, approved in 2003, states that once a drug has been on the Spanish
market ten years (and regardless of its patent status), it will be subject to anewly revised reference pricing
system. "Innovative drugs" will be exempted from the measure. However, U.S. industry is concerned that
the government of Spain has not clearly defined what will be considered innovative.

STANDARDS, TESTING, LABELING, AND CERTIFICATION
Overview

With the decline of traditional transatlantic trade barriers, EU regulatory measures are increasingly
viewed as impediments for U.S. exporters of manufactured and agricultural products. Compliance with
unnecessarily divergent technical regulations and standards for products sold in the United States and the
EU imposes additional costson U.S. exporters (e.g., duplicative testing, product redesign) and increases
time required to bring a product to market. Such costs for U.S. exporters are compounded by inadequate
transparency in the development of EU regulations and a lack of meaningful opportunity for non-EU
stakeholdersto provide input on draft EU regulations and standards. To address these systemic concerns,

FOREIGN TRADE BARRIERS 140



EUROPEAN UNION

the United States continues to promote greater U.S.-EU regulatory cooperation and enhanced
trangparency in the EU regulatory system.

Despite often sharing similar regulatory objectives, U.S.-EC dial ogue frequently is unable to resolve
promptly regulatory-based trade problems. In particular, the EU’s growing use of a precautionary
principleto restrict or prohibit trade in certain products, even in the absence of full scientific justification,
isviewed increasingly by many U.S. exporters as a pretext for market protection. Further, EU regulatory
barriers are often compounded by multiple and/or overlapping measures affecting particular products.
Wine, poultry, and agricultural biotechnology products are examples of products that confront multiple
layers of restrictive regulation in the EU marketplace. To illustrate:

U.S. efforts to reopen the EU to U.S. poultry exports have been hindered by the fact that there are
multiple obstacles. Asaresult, resolution of one obstacle (the EU allowing the use of alternative
antimicrobial treatments on poultry meat) would not necessarily result in reopening of trade due
to the existence of other obstacles (such as requirements regarding on-farm practices for raising

poultry).

U.S. wine exporters are confronted not only by the uncertainty surrounding the EU’ srestrictions
based on wine-making practices, but also by high tariffs, heavy subsidization of EU wine
producers, and cumbersome certification and labeling requirements.

U.S. exporters of agricultural biotechnology products have been harmed not only by the de facto
moratorium on approving new products, but also by the existence of legally-questionable member
state prohibitions on products already approved for marketing within the European Community.

Standardization

Given the large volume of U.S.-EU trade, EU standardization work in regulated market segmentsis of
considerable importance to U.S. exporters. Although there has been some progress with respect to the
EU's implementation of legislation, a number of problems continue to impede U.S. exports. These
include: delaysin the development of EU standards; delays in the drafting of harmonized legidlation,
inconsistent application and interpretation by EU Member States of |egislation; overlap among Directives
dealing with specific product areas; gray areas between the scope of various Directives; and, in some
cases, reliance on design-based, rather than performance-based, standards. In addition, there are concerns
related to the respective procedures, responsibilities (e.g., accountability, redress) and transparency in
both the Commission and the European standards bodies that require careful monitoring and more
frequent advocacy efforts. The following two examplesillustrate the type of standards-related problems
affecting U.S. exporters.

Gas Connector Hoses: The European Standardization organization, CEN, drafted a standard for gas
connector hoses, which impedes EU market access for a U.S. product because of design specifications.
The U.S. manufacturer has experienced considerable difficulties in gaining access to the standardization
process, and has been unsuccessful in countering assertions by the CEN Technical Committee that only
fixed/welded connections can be considered safe methods for gas hose connectors. Both U.S. industry
and the U.S. Government have argued in favor of performance-based standards for years, and the U.S.
Government has persistently raised this case with national CEN members and Commission officialsto
press for more transparency and performance criteriain the CEN standardization process.

Pressure Equipment: In May 2002, the EU Pressure Equipment Directive (PED) entered into force,
imposing new requirements on manufacturers of such equipment. Previously, pressure equipment
manufacturers could demonstrate conformity based on standards for material specifications, including the
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U.S. ASME Code. Manufacturers using the ASME Code may now be excluded from the EU market, as
the European standards incorporate material specifications slightly different from those found in the
ASME Code. Inthe absence of afull set of harmonized EU standards, the PED permits manufacturersto
filefor an EAM (European Approval of Materials); however, few requests for EAMs have been approved
so far. Another option, the Particular Material Appraisal (PMA), is a costly, repetitive process for which
there are no clearly defined proceduresin the PED. In light of these factors, U.S. manufacturers question
the need for the retesting of products, and seek the grandfathering of existing materials.

Agricultural Biotechnology

With some minor exceptions, the EU has failed to approve new biotechnology products since 1998.
Several products have been under review for more than six years, as compared with an average 6-9 month
process in Canada, Japan, and the United States. This de facto moratorium on approvals has virtually
stopped U.S. exports of corn to Spain and Portugal (the most significant EU importers of U.S. corn) and
threatens U.S. exports of soya.

Directive 2001/18, governing the approval of biotechnology products, including seeds and grains, for
environmental release and commercialization entered into force in October 2002, replacing the moribund
older approval system embodied in Directive 1990/220. However, EU Member States have refused to lift
the approval s moratorium despite the new legidation, saying they needed to wait for new biotechnol ogy-
related traceability and labeling and biotechnol ogy food and feed authorization rulesto come into force.
In April 2004, those new regulations will be fully applied. The regulations include mandatory traceability
and labeling requirements for all biotechnology products and downstream products. Exporters expect the
new rules to be onerous and expensive for producers and foreign suppliers to meet.

In May 2003, the United States announced that it would initiate a WTO dispute settlement process
focused on the EU’ s de facto moratorium on approvals of biotechnology products, and on the existence of
individual Member State marketing prohibitions on previously approved biotechnology products. The
dispute settlement case is expected to continue to develop through 2004.

Severa Member States including Austria, Luxembourg, and Italy have imposed marketing bans on some
biotechnology products despite existing EU approvals. The European Commission has not taken stepsto
overturn these bans, despite the fact that the EU’ s Scientific Committee has found no justification for the
bans. In addition, Portugal and Germany have suspended approvals for planting certain biotechnology
products.

Austria: Austria has imposed a marketing ban on some biotechnology products despite existing EU
approvals. Under current Austrian rules, unapproved biotechnology events must not be detected in
conventional seeds ("zero tolerance”), but EU-approved events may be present in conventional and
organic seeds up to 0.1 percent. This standard is more restrictive than what is commonly accepted
practicein the EU.

France: There are six bioengineered products approved for sale in France (Bt 176 corn, Bt 11 corn,
MON 810 corn, T25 corn, Roundup Ready soybeans, and I TB-1000-0X tobacco), with restrictions on use
for some, such as on planting. However, no bioengineered crops are grown in France other than for
research purposes. On July 4, 2002, the French Ministry of Agriculture approved eight applications for
open-field testing of bioengineered crops, but none of them could be planted in 2002. The number of
bicengineered test plots, mainly corn, is 59.

Greece:  Greece has not been responsive to applications to introduce bioengineered seeds for field tests,
despite support for such tests by Greek farmers and Greece' s agricultural science community.
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Italy: There are varying positions on agricultural biotechnology among Italy’s Ministries of Health,
Agriculture, and Environment. The Ministry of Agricultureistrying to minimize the risk of adventitious
presence by imposing extremely rigorous thresholds for seed purity, which threaten U.S. exports of
conventional corn and soybean seed. The stated objective of the Ministry of Agricultureisto disalow
any bioengineered presencein seeds. In the case of soybeans used for animal feed, the Ministry of
Agriculture tacitly alows biotechnology, sinceit is unable to segregate in storage or in processing the
locally produced non-bioengineered soybeans from those of imported origins. Italy has not rescinded its
ban on four EU-approved bioengineered corn varieties (BT11, MON 810, MON 809, and T25), which
was enacted by the previous government.

Luxembourg: Although several biotechnology products have been approved for sale in Luxembourg, the
government continues to support the de facto moratorium on the approval of new products of agricultural
biotechnology. In 1997, the Ministry of Health placed an administrative ban on Bt 176 corn. In
December the Parliament enacted a new biotechnology law for the approval of agricultura biotechnology
products in Luxembourg. The law adds several new requirements to the process for biotech approvals,
including an environmental impact study requirement, and a financial guarantee requirement to cover
unintended financial consequences resulting from the introduction of a crop or product into Luxembourg.

Barriers Affecting Tradein Cattle and Beef Products

A variety of EU measures, outlined as follows, have the effect of severely restricting U.S. exports of beef
and cattle products to the European Union market.

EU Hormone Directive

In 1988, the EU provisionally banned the use of substances that have a hormonal growth promoting effect
in raising food-producing animals. This action effectively banned the export to the EU of beef from cattle
raised in the United States. The use of hormone implants is approved by the U.S. Food and Drug
Administration and is acommon practice in U.S. beef cattle production. The United States launched a
formal WTO dispute settlement procedure in May 1996 challenging the EU ban. In 1999, the WTO ruled
that the EU’ s ban isinconsistent with the WTO Agreement on Sanitary and Phytosanitary (SPS) measures
because it isimposed without arisk assessment based on scientific evidence of health risks and authorized
the United States to impose sanctions on EU products with an annual trade value of $116.8 million.

In September 2003, the EU announced the entry into force of an amendment (EC Directive 2003/74) to its
hormone directive (EC Directive 96/22). The new directive recodified the ban on the use of estradiol for
growth promotion purposes and extended the provisional bans on the five other growth hormones
included in the original EU legidlation. With enforcement of this new directive, the EU arguesthat it is
now in compliance with the earlier WTO ruling. The United States has rejected this claim and continues
to maintain its WTO-authorized sanctions on EU products. The United States and the EU continue to
explore possible approaches to resolve this longstanding dispute.

Animal By-Products L egislation

In October 2002, the European Commission approved legislation (EC Directive 1774/2002), strictly
regulating the importation of animal by-products not fit for human consumption. Though full
enforcement of the regulation for third countries has been delayed twice based on requests from the U.S.
and other countries the EU is scheduled to enforce the Directive as of May 1, 2004. During 2003,
intensive technical discussions between U.S. and EU officials successfully addressed various issues that
should prevent trade disruption for a significant portion (about $300 million) of U.S. exports to the EU of
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animal by products. However, publication of the final text of the EU regulation has been delayed,
including the specifics necessary for USDA to develop certification procedures for establishments
exporting affected products. Therefore, unless the implementation date for third countries is delayed
significantly beyond May 1, all U.S. animal by-products exports to the EU of about $400 million will be
disrupted.

In addition, the United States remains concerned about various outstanding issues for which the EU has
not provided risk assessments, such as a proposed ban on the use of dead-in-transport poultry in pet food.
Itisestimated that at least $100 million of U.S. animal by-product exports to the EU could be adversely
impacted because of these outstanding provisions. Those U.S. exports remaining most exposed to this
regulation are dry pet food, other animal protein products, and some hides and skins.

Poultry Restrictions

U.S. poultry meat exports to the EU have been banned since April 1, 1997 because U.S. poultry producers
currently use washes of low-concentration chlorine as an anti-microbial treatment (AMT) to reduce the
level of pathogensin poultry meat production, a practice not permitted by the EU sanitary regime.

In 2003, the United States made significant progressin its work with the EU to address differences
between U.S. and EU food safety rules for poultry. The U.S. goal remains to restore U.S. poultry exports
to the EU and preserve existing markets for U.S. poultry in Central and East European countries that are
moving to adopt EU standardsin this area. The European Commission has accepted aU.S. residue
program, U.S. water standards, and a U.S. proposal on use of aternative AMT substances. However, the
Commission has linked the use of aternative AMTs with adoption by the United States of an integrated
production control system that includes specific on-farm good management practices (GMPs) directly
overseen by U.S. government officials. In the United States, on-farm practices are routinely overseen by
private sector veterinarians who are certified by the U.S. Government. The U.S. Government has made
the case that while our poultry industry is significantly different from the EU’ s, the results of our
respective sanitary systems are the same. The United States and the European Union are now discussing
final details of a series of steps aimed at reopening the EU market to U.S. poultry products.

France: According to a 1961 decree of the Ministry of Agriculture, poultry originating from countries
which alow the use of compounds incorporating arsenic in poultry feed, cannot enter France for human
use. Asthe United States does not ban these products, this decree creates a de facto ban on exports to
France of U.S. poultry meat for human consumption.

Triple Super phosphate Fertilizer

EU legislation (EC Directive 76/116) requires Triple Superphosphate (TSP) B a phosphate-based
fertilizer used to enhance soil fertility and to increase crop yields B to meet a standard of 93 percent water
solubility in order to be marketed as EC-Type fertilizer. Scientific studies done to date on typical crops
cultivated in Europe show that water solubility rates of 90 percent or higher are not necessary to gain the
agronomic benefits associated with adding TSP to the soil. While in theory, TSP of any origin can be
imported and sold in the EU, the inability to market TSP with less than 93 percent water solubility as EC-
Type restricts its marketability, depresses its price, and has the effect of unfairly discriminating against
products of countries that cannot meet the 93 percent water solubility requirement. EU imports of non-
EC-Type TSP have been virtually eliminated. The U.S. fertilizer industry, which accounts for 20 percent
of total world TSP exports, has been working with the European Commission and European industry to
amend the water solubility requirements to reflect current scientific and agronomic studies. The United
States continues to seek from the European Commission ajustification for the 93 percent standard in light
of scientific evidence and trade rules.
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Emerging Regulatory Barriers

In addition to the foregoing current trade barriers arising from EU policies regarding standards, testing,
labeling, and certification, the United States has serious concerns about the ongoing devel opment of new
regulations that would appear to have serious adverse consequences for U.S. exportersin the future. The
United States is actively engaging the European Union with respect to the issues outlined below.

Chemicals

In October 2003, the European Commission approved its proposal for a massive overhaul of existing EU
chemicalsregulation called AREACH (Registration, Evaluation, and Authorization of Chemicals).
REACH would be applicable to all existing and new chemicals. Under this proposed system, chemicals
producers and downstream users would be responsible for registering and testing chemicals, conducting
risk assessments, and reporting this information to a central database. Virtualy every industrial sector,
from automobiles to textiles, could be impacted by the new policy.

While the United States fully supports the EU’ s objectives to protect human health and the environment,
it is concerned this proposed approach is unworkable and could have significant adverse implications for
U.S. exports. Many of the EU’ strading partners have expressed similar concerns. U.S. industry has
stressed that the Commission’s proposal could present obstacles to trade and innovation, possibly
distorting globa markets for thousands of products.

The European Council and European Parliament are in the early stages of considering the proposal under
the EU’ s legidative approval process. The U.S. Government continues to underscore the importance of
transparency, openness, and accountability throughout the EU regulatory process, as thiswill contribute
to a balanced and cost-effective regulation.

Cosmetics

On January 27-28, 2003, the EU formally adopted the seventh amendment to Directive 76/768/EEC on
Cosmetics. EU Member States were required to transpose the Directive into national law by January 1,
2004, at which time a series of amendments came into effect. One of the provisions of particular U.S.
concern is a ban on the marketing of cosmetic products tested on animals. The amended Directive calls
for an EU-wide ban on animal testing within the EU for cosmetic products as well as an EU-wide ban on
the marketing/sale of cosmetic products which have been tested on animals, whether such testing has
occurred inside or outside the EU. The ban will take effect by 2009 at the latest for the majority of tests
(11 out of 14 tests). For the remaining three tests B toxicity of repeat doses, toxicity for reproduction,
and toxicity for toxicocinicity B the ban will come into effect by 2013 at the latest. The testing and
marketing bans will take effect on the proposed dates unless an alternative (non-animal) method of
testing has been adopted and validated at the European Community level. The amended Directive states
that any alternative testing methods should also take into account the devel opments of validation
measures within the OECD.

Two-way trade between the United States and European Union could be disrupted by the EU testing and
marketing ban, as it could conflict with existing U.S. regulations. The salein the EU of U.S. cosmetics
products tested on animals as of 2009 or 2013, depending on the type of test, or earlier if an aternative
testing method is approved by the European Community. At the sametime, however, EU exportsto the
United States of certain cosmetics could be prohibited as well. Some products sold in the EU as
cosmetics are regulated by the U.S. Food and Drug Administration (FDA) as over-the-counter (OTC)
drugs. Theseinclude products claiming to provide a medicina benefit, such as anti-dandruff shampoos
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and sunscreens. The FDA requires OTC products to be tested on animalsin order to ensure their safety
for human use. Thus, EU cosmetic products falling into the OTC category would be prohibited from sale
in the United Statesif they have not undergone FDA-recognized animal testing for human safety.

To minimize possible trade disruption, the U.S. Government and the European Commission agreed to
pursue ajoint project to develop harmonized, alternative, non-animal testing methods. The project
involves cooperation between the U.S. Interagency Coordinating Committee on the Validation of
Alternative Methods (ICCVAM) and the European Center for the Validation of Alternative Methods
(ECVAM). Theamisto develop mutually agreeable alternative testing methods that would be
submitted to the OECD process for international validation.

Waste Management

In June 2000, the European Commission issued proposals for a Directive focusing on the take back and
recycling of discarded equipment (known as Waste from Electrical and Electronic Equipment or WEEE),
and a second Directive addressing restrictions on the use of certain substancesin electrical and electronic
equipment, such as lead, mercury, cadmium, and certain flame retardants (known as Restrictions on the
Use of Hazardous Substances or RoHS).  Both Directives were adopted on December 18, 2002.
Member States are obliged to transpose the legidation into national law by August 13, 2004.

Under the WEEE Directive, producerswill be held individually responsible for financing the collection,
treatment, and recycling of the waste arising from their new products starting in August 2005. Producers
will have the choice of managing their waste on an individual basis or by participating in a collective
scheme. Waste from old products will be the collective responsibility of existing producers based on their
market share. Under the WEEE Directive, Member States must ensure that atarget of at least 4 kg of
electrical and electronic equipment (EEE) per inhabitant per year is being collected from private
households. Thistarget isto be met by 31 December 2006 at the latest. The policy isintended to create
an incentive for companies to design more environment-friendly products.

Under the RoHS Directive, as of July 1, 2006, the placing on the European market electrical and
electronic equipment containing lead, mercury, cadmium, hexavalent chromium, polybrominated
biphenyls, and polybrominated diphenyl ethers will be prohibited. Existing national measures on these
substances can continue to apply until that date. Exceptions to the ban exist for spare parts used for
repair, or the re-use of electrical and electronic equipment put on the market before July 1, 2006.
Exemptions from the ban on hazardous substances in EEE can be found in the annex of the ROHS
Directive. Responding to concerns about the basis for the substance bans, the Commission pledged to
conduct risk assessments before 2004. To date, the United States is not aware of the results of any such
risk assessments.

The United States supports the directives' objectives to reduce waste and the environmental impact of
discarded products. However, the United States has expressed concerns that devel opment of these
directives lacked transparency and meaningful input from non-EU stakeholders, and would adversely
affect trade in products where viable alternatives may not exist. The annexes (covering scope,
exemptions, substance concentration) of WEEE and RoHS are currently being discussed in an EU
technical adaptation committee. Industry has expressed strong interest in ensuring uniform
implementation of the waste management directivesin al EU Member States.

Battery Directive

On November 25, 2003 the European Commission proposed a new EU Battery Directive. The overall
aim of the Directive isto require collection and recycling of all batteries that are placed on the community
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market. Unlike previous proposals, the current one does not call for a ban on nickel-cadmium batteries,
but it does propose strict collection and recycling targets, which the Commission considers will provide
for an equivalent level of environmental protection. For all types of batteries, Member States are to ensure
that producers finance collection, treatment, and recycling activities. In addition to the collection rate of
160 grams per inhabitant per year in each member state, the proposal includes an additional collection
target for nickel-cadmium batteries of 80 percent of all such batteries generated annually in the member
state. The Commission expects final adoption by the European Parliament and Council sometime in early
2005. The coallection rates being proposed in the Directive are to come into force four years after
transposition of the Directive. Industry is concerned about the costs and feasibility of reaching the
minimum collection and recycling rates, and would like clearance to operate a permanent visible fee on
new battery salesto fund collective treatment schemes for all waste.

Energy Using Products (EuP)

In August 2003, the European Commission issued a draft Directive referred to as "EuP' (energy using
products), which combines the essence of two earlier proposals on product design -- one on electrical and
electronic equipment and the other on energy efficiency. The stated objective of the new draft isto
minimize harmful effects on the environment. It would beissued as a"new approach" Directive,
consisting of aframework and "implementing measures' according to product groups. Aswith other
precursors of the directive, industry is most concerned about the need for product life cycle analysis,
fearing adverse impacts on design flexibility, new product devel opment and introduction, and increased
administrative burdens.

Acceleration of the Phase-outs of Ozone-depleting Substances and Greenhouse Gases

In June 2000, the EU adopted Regulation 2037/2000, a new Regulation for phasing-out all ozone
depleting substances in the EU. Thetimetablein the directive is faster than that agreed under the
Montreal Protocol. The U.S. Government actively opposed early drafts, which proposed phase-outs of
HCFCs by 2001 without yielding appreciable environmental benefits. The existing Regulation requires
the air-conditioning industry to have phased out its use of Hydrochlorofluorocarbons by 2001 while most
other HCFC uses may continue until 2004. Small (100 kW) fixed air conditioners and heat pump units
have been exempted from the initial phase-out.

The European Commission introduced its Climate Change Program in 2001 and is expected to issue
approximately 10 new directivesin order to implement the program (the most recent Directive was
adopted October 2003 Establishing a scheme for greenhouse gas emission allowance trading within the
Community and amending Directive 96/61/EC, Official Journal L 275). The Commission’s annual
progress report on greenhouse emissions assesses the actual and projected progress of Member States
toward fulfilling their emission commitments under the UN Framework Convention on Climate Change
and the Kyoto Protocol. The Second European Climate Change Program progress report, released in May
2003, reveds that the emissions of greenhouse gases from the European Union have increased for a
second consecutive year, and that more stringent measures and policies in Member States are needed in
order to meet the Kyoto Protocol objectives (i.e., 8 percent emission reduction) by 2010.

One of the most recent proposals under the Climate Change Program, was adopted on August 12, 2003, by
the European Commission. It is a new Regulation on certain fluorinated greenhouse gases. The proposal
sets 2010 as the deadline for reducing fluorinated greenhouse gases by almost a quarter, with even greater
reductionsin the period after. The proposal also aims to phase-out the use of fluorinated gas HFC-134ain
air-conditioning systems in new vehicles B a measure which is expected to heavily impact U.S. car
manufacturers. There are strong concerns that the regulation could be amended to target domestic
refrigeration units using HFCs, the vast majority of which are produced in the United States. Fina
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adoption of the proposal is expected in 2005. The United States will monitor Commission and Member
State activity closely and carefully examine new directives for the impact on business.

Additional Information on Member State Practices

Some EU Member States have their own national practices regarding standards, testing, labeling, and
certification. A brief discussion of the additional national practices of concern to the United States follows:

Austria: Austria became the second EU nation after Denmark to ban arange of uses of the three
fluorinated gases (F-gases) controlled under the Kyoto protocol on climate change. An ordinance that took
effect on November 22, 2002, prohibits the use in new sprays, solvents, and fire extinguishers of
hydrofluorocarbons (HFCs), perfluorocarbons (PFCs), and sulphur hexafluoride (SF6). The ordinance
phases out their use in foams between mid-2003 and the end of 2007. It bans their usein new refrigeration
and air-conditioning egquipment by the end of 2007. The ban appears to exempt production of HFCs for
the export market. The European Commission (EC) and some Member States raised serious objections,
forcing the Austrian government to re-draft the proposal, particularly with regard to export exemptions.
The EC will re-examine the resulting new draft. European industry has pressed the Commission to launch
an infringement proceeding against Austriaand Denmark. The United States hopes that the Austrian
government will consider alternate policy responses.

Denmark: On July 2, 2002, the Danish Environment Minister signed into effect a ban of HFCs, PFCs, and
SF6, with the first phase-out dates being January 1, 2006 (although new products using these chemicalsin
tires, spray cans, and district heating pipes are not allowed after September 1, 2002). The ban coversthe
import, use, and sale, but does not cover HFCs for the export market. There are numerous exemptions
provided, the most notable being cooling systems with between 150g and 10kg of HFC gas, mobile
refrigeration units, vehicle air-conditioning units, and vaccine coolers. In addition, Denmark established
an HFC consumption tax on March 1, 2001.

The Danish Environment and Energy Minister in November 2000 signed an Executive Order banning (as
of December 1, 2000) the import and marketing (but not export) of certain products containing lead over
the next four years. The banis at odds with the EU Scientific Committee on Toxicity, Ecotoxicity, and the
Environment (CSTEE) report on lead that concluded that there are no scientific grounds for the Danish
ban. Products for which viable alternatives do not exist, for example car batteries, are not affected by the
ban. U.S. industry estimates that if the ban were lifted, U.S. exports would increase by less than $10
million based on current export levels.

Finland: A ban on the importation and sale of new appliances containing HCFC was imposed on January
1, 2000, and remainsin place. The importation of the chemical HCFC is allowed when used for
maintenance of old appliances using HCFC. New HCFC compounds used for maintenance of refrigeration
equipment will be banned as of 2010 and use of all HCFC compounds, including recycled compounds, will
be banned as of 2015.

France: National standards impose restrictions on the import of U.S. productsin severa areas, including
enriched flour, bovine genetics, and exotic meats. French regulations prohibit the import of any products
made with flour enriched with vitamins, since added vitamins are permitted only in dietetic food products.
Current French government marketing controls and regulations restrict trade in bovine semen and
embryos. Prior to import, alicense must be obtained from the French Customs service and approved by
the Ministry of Agriculture. Imports of exotic meats are prohibited by the French government unless
authorized by a special waiver.
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Germany: The German Economics Ministry completed consultations with industry and economic groups
to review the Environment Ministry’ s proposal to restrict fluorinated gases. The Economics Ministry
criticized the proposal, and produced a detailed, technical report that echoed German industry’ s concerns.
The two ministries are currently studying the EU Commission’s proposal on fluorinated gases, to
determine whether to adopt this regulation directly into national legidation or to make national legislation
on fluorinated gases more restrictive than the EU proposal.

GOVERNMENT PROCUREMENT
Discrimination in the Utilities Sector

In an effort to open government procurement markets within the Member States, the EU in 1990 adopted a
Utilities Directive covering purchasesin the water, transportation, energy, and telecommuni cations sectors.
The Directive, which went into effect in January 1993, required open, objective bidding procedures (a
benefit for U.S. firms) but discriminated against bids with less than 50 percent EU content that are not
covered by an international or reciprocal bilateral agreement. The Directive’ s discriminatory provisions
were waived for the heavy electrical sector in aMay 1993 Memorandum of Understanding (MOU)
between the United States and the EU. On April 15, 1994, the United States and the EU concluded a
procurement agreement that expanded upon the 1993 MOU. The 1994 agreement extended
nondiscriminatory treatment to more than $100 billion of procurement on each side, although it did not
cover telecommunications procurement, which remained subject to the discriminatory provisions of the
Utilities Directive.

The European Commission in 2000 proposed new legidation that, inter alia, included aformal exemption
of the entire telecommunications sector from the Utilities Directive. Although the restrictions remain
theoretically in place until the new Directives are finally adopted, they are no longer implemented by
European telecommunications operators. Several years ago, the European Commission decided not to
launch infringement procedures against telecommuni cations operators who do not abide by the rules of the
Utilities Directive.

Starting in 2001, the Council of Ministers and the European Parliament undertook review of the proposed
legidation. A political agreement on the adoption of the new Directives was reached by the Council and
the Parliament in December 2003. The compromise was formally adopted in February 2004 and the new
Directives will now be transposed into the national law of the Member States. The new Directives are not
expected to be implemented before 2005.

Member State Practices

EU Member States have their own national practices regarding government procurement. A brief
discussion of some of the national practices of particular concern to the United States follows:

Austria: The Federal Procurement Law in effect since September 1, 2002, brought Austriainto conformity
with applicable EU guidelines, particularly on services. However, U.S. firms continue to report a strong
pro-EU bias, often even abias for purely Austrian solutions, in government contract awards and some
privatization decisions. In major defense purchases, most government procurement regulations do not
apply, offset agreements up to 200 percent are common, political considerations remain key, and
transparency remains limited. Austria’slargest military procurement ever, the $2 billion purchase of
fighter jetsin 2002, continues to raise alegations locally regarding lack of transparency and apparent bias
against aU.S. fighter jet proposal.
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Germany: In 1999, the German Ministry of Economics promulgated a protection clause that would have
prohibited firms from bidding on certain German government contracts if they have employees that attend
or participate in, among other things, Scientology seminars. The United States expressed concernin
bilateral consultations about the clause’s potentially discriminatory effects on government procurement. In
response, the German government revised its protection clause and no longer prohibits firms from
competing for government contracts on the basis of the affiliation of its management or employees with
the Church of Scientology unless the contracts involve government information systems or sensitive areas
of national security. The U.S. Government will continue to monitor the implementation of the revised
policy to ensure that U.S. firms and workers are not discriminated against in German government
procurement.

Greece: U.S. suppliers of defense material and services express concern that firms from other EU Member
States are favored over U.S. firms in competitions for procurement contracts; U.S. firms believe that they
are more likely to win defense-related contracts if they compete jointly with EU partner firms., Greece
continues to insist on offset agreements as a condition for the purchase of defense items.

Ireland: Some U.S. companies competing for government contracts have expressed concern about
procurement practicesin Ireland. Several unsuccessful U.S. bidders on Irish government tenders have
indicated that they are unable to get debriefings on their unsuccessful bids by the contracting agencies,
contrary to Irish procurement guidelines. U.S. companies have also questioned the transparency of some
awards, and have alleged that unqualified companies have won bids over more qualified firms. In
addition, U.S. companies that have been awarded contracts have experienced delays in finalizing contract
and commencement dates, and, in afew instances, tenders have been cancelled just prior to contracts being
signed.

Italy: Italy’s government procurement practices have, at times, created obstaclesfor U.S. firms. Italy has
made progress in increasing the transparency of its procurement laws and regulations and has updated its
government procurement code to implement EU Directives. The pressure to reduce government
expenditures while increasing efficiency has resulted in increased use of competitive procurement
procedures and greater emphasis on obtaining the best value. Italy has been receptiveto the U.S.
Government’ s suggestion that some government tender practices have tended to disadvantage market
entrants that lack the capacity to bundle servicesto parallel those offered by a single incumbent. Italy's
2001 public works procurement law may streamline the bureaucracy that undertakes major infrastructure
work.

The Italian Government agency, CONSIP (Consulenza, Tecnologia, e Project Management per la Pubblica
Amministrazione, or Consulting, Technology, and Project Management for Public Administration),
overseen by the Ministry of Economy and Finance, is how playing amajor rolein Italy’ s public
procurement process. CONSIP manages procurements of all goods on behalf of public administration
entities, issuing tenders that stipulate framework agreements for specific products and services with
suppliersthat win the tenders. Framework agreements are executed between a supplier and CONSIP, but
the eventual business transaction for a specific product or service is between the supplier and the ordering
government entity. CONSIP monitors and ensures that transactions are implemented correctly. U.S. firms
have mixed views on the effectiveness and transparency of CONSIP operations to date.

Spain: Following the Prestige ail spill, aU.S. firm bidding on a remediation contract found the bidding
process arranged by Spanish government authorities at the regional level to lack transparency. After losing
the contract, the U.S. company and its Spanish partner learned that the regional authorities awarded the
remediation contract to a construction company in which the government has sharehol der participation.
The winning company's bid price was significantly higher than the bid offered by the U.S. firm and its
Spanish partner.
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EXPORT SUBSIDIES
Government Support for Airbus

Since the inception of Airbusin 1967, the governments of France, Germany, Spain and the United
Kingdom have provided direct subsidiesto their respective Airbus member companiesto aid in the
development, production and marketing of Airbus civil aircraft. Airbus member governments have borne
alarge portion of the development costs for all Airbus aircraft models and provided other forms of
support, including equity infusions, debt forgiveness, debt rollovers and marketing assistance, including
political and economic pressure on purchasing governments.

The United States, therefore, is concerned about the prospect for further subsidization of Airbus by EU
Member States governments. Any distortions caused by WTO inconsistent subsidies would only
exacerbate an already difficult situation for the U.S. large civil aircraft industry, brought on by the
terrorist attacks of September 11, 2001 and a cyclical industry downturn. Moreover, the Airbus
Integrated Company — successor to the original Airbus consortium and representing a partnership of the
European Aeronautic, Defense, and Space Company (EADS-80 percent equity share) and BAE Systems
(20 percent equity share) —is now the second largest aerospace company in the world. With about half
the new aircraft commercial sales worldwide over the last few years, Airbus is a mature company that
should face the same commercia risks asits global competitors.

In 2001, the EU announced that seven of the nine EU Member State governments that have companies
participating in the Airbus A380 superjumbo airliner project had committed approximately one third of
thetotal cost of the development of the aircraft, then estimated to be $12 hillion. France has begun
providing 1.3 billion eurosin reimbursable advances. The German government has committed to provide
one billion eurosin loans. The British government announced a commitment of 530 million pounds to
underwrite BAE System's participation in the project. The Airbus repayment obligations are to be
success-dependent, which means they are repayable only through royalties when aircraft are sold and
delivered, and at interest rates that do not appear to reflect the commercial risksinvolved. The United
States, prior to the EU decision, had repeatedly urged the Airbus member governments to ensure that the
terms and conditions of their support of the A380 were consistent with commercia terms.

In addition, the city of Hamburg is spending some 750 million euros to lengthen the runway and expand
the facilities for Airbus at the EADS Hamburg-Finkenwerder airport to accommodate the expansion of
EADS Airbus assembly facility there, including that of the A380. French national and local authorities
are providing 46 million eurosin aid for road expansion and facility construction for Airbusin Toulouse.
These government funds appear to constitute production support for the manufacture of the A380.
Furthermore, the EU's aeronautics research programs are driven significantly by a policy intended to
enhance the international competitiveness of the European civil aeronauticsindustry. Through these large
research programs, the EU and many of the Airbus member governments have provided significant
additional funding to support the development of Airbus aircraft programs, including the A380.

European officials claim that Member State support for Airbusisin compliance with the 1992 U.S.-EU
Agreement on Large Civil Aircraft. However, the United States believes that government support to
Airbus raises serious concerns about the Member States' adherence to their bilateral and multilateral
obligations, including the WTO Agreement on Subsidies and Countervailing Measures (SCM
Agreement). Further information continues to be sought from the EU on how its government support
comports with the obligations of the 1992 agreement and the SCM Agreement. The United States also
believes that increased transparency regarding government support to large civil aircraft manufacturing
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could reduce the potential for disputes and also foster greater international cooperation in the aerospace
industry.

Government Support for Airbus Suppliers

Belgium: The government of Belgium and Belgian regional authorities subsidize Belgian aircraft
component manufacturers (operating as the Belairbus/Flabel consortium), which supply partsto the
Airbus Integrated Company. In November 2000, the Belgian federal government reached an agreement
with the three regional governments responsible for aviation research and development on a euro195
million package for the development and prefinancing of components for the new Airbus A380. Since
then, Belairbus has already received orders worth $1.3 billion for the A380 from Airbus. Although the
regional governments of Wallonia, Flanders and Brussels are usually responsible for industrial assistance,
this authority has been ceded to the national level for the A380 project. The government of Belgium
states that they have discontinued an earlier Belgian exchange rate subsidy program. Thereis concern
that these supports may be inconsistent with the obligations of the U.S.-EU 1992 Agreement on Tradein
Large Civil Aircraft and the WTO SCM Agreement.

France: In addition to the 1.3 billion eurosin reimbursabl e advances, spread out over severa years, for
development of the Airbus A380 super-jumbo aircraft, the government of France has committed to
provide an additional 59 million eurosin reimbursable advances to other aero-structure companies, which
have concluded supplier partnership agreements with Airbus for development of the A380 airframe.
France's 2004 government budget appropriates 317 million euros toward its A380 reimbursable advance
program, to be disbursed to French companies Airbus, Latécoere, Socata and Aircelle. In addition to

R& D, specific funds (43.5 million eurosin 2004 and 32 million eurosin ongoing programs) are
earmarked for the development of on-board avionics and structural systems for the Airbus A380 and the
Dassault Falcon F7X, along-range business jet.

Spain: The recently completed Puerto Real factory in Spain's Andaluciaregion is responsible for
constructing 10 percent of Airbus new A380 aircraft. Spain's Ministry of Science and Technology
currently subsidizes A380 construction through its agreement to provide 376 million eurosin direct
assistance through 2013. To date, the ministry has provided 92.5 million euros of that obligation.
Furthermore, the regional government of Andalucia has channeled an additional 13 million euros of State
General Administration regional incentive funds and 17.5 million euros of its own funds to subsidize the
A380 project.

Government Support for Aircraft Engines

United Kingdom: Since 1988, the government of the United Kingdom has committed 949 million
poundsto direct product development of Rolls-Royce civil aircraft engines. Despite Rolls-Royce's
substantial market share during this period, the UK government has been repaid only 314 million pounds.
This amount would not appear to cover the cumulative interest expense on equivaent commercial debt
over the period, et alone provide areturn on the loan's principal .

In February 2001, the UK government announced its intention to provide up to 250 million poundsto
Rolls-Royce to support development of two additional engine models for large civil aircraft, the Trent 600
and 900. The UK government characterized this engine development aid as an "investment" that would
provide a"real rate of return” from future sales of the engines.

The European Commission announced its approval of a 250 million pounds "reimbursable advance”
without opening aformal state investigation into whether the advance constituted an illegal (under EU
law) state aid. According to the European Commission's statement, the "advance will be reimbursed by
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Rolls-Royce to the UK government in case of success of the program, based on alevy on engine
deliveries and maintenance and support activity." Detailed terms of the approved launch aid were not
made public.

Asthe United States noted in last year's NTE report, continuing UK government support of Rolls-Royce
raises serious concerns about UK and EU adherence to the WTO SCM Agreement. U.S. engine suppliers
have lost sales of engines and claim that they have encountered suppressed prices in the United States and
world markets. In March 2004, United Kingdom officials stated their expectation that Rolls-Royce would
not seek government funding for the development of a new engine to power the Boeing 7E7 aircraft.

France: The government of France-owned engine manufacturer SNECMA will receive 102 million
euros in support under aroyalty-based system authorized by the European Commission for SNECMA's
development work on afamily of large engines, including its participation in the Engine Alliance (ajoint
venture between General Electric Aircraft Engines and Pratt and Whitney). The proposed 2004 budget
appropriates 18.7 million euros for SNECMA in this ongoing program of reimbursable advances for
research into new generation engines. The French government has stated that this support for engine
development is not covered by the U.S.-EU 1992 Agreement on Trade in Large Civil Aircraft.

INTELLECTUAL PROPERTY RIGHTS (IPR) PROTECTION

The EU and its Member States support strong protection for intellectua property rights (IPR), and they
regularly join with the United States in encouraging other countries to adhere to and fully enforce such IPR
standards as those covered by the WTO Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS). However, there are afew Member States with whom the United States has raised
concerns either through Special 301 or WTO Dispute Settlement procedures about failure to fully
implement the TRIPS Agreement. The United States continues to be engaged with the EU and individual
Member States on these matters.

Copyrights

In April 2001, the EU adopted a Directive establishing pan-EU rules on copyright and related rightsin the
information society. The Directive was the result of more than three years of debate and work by the
Commission, the European Parliament, and the Council.

The Directive is meant to provide a secure environment for cross-border trade in copyright-protected
goods and services, and to facilitate the development of electronic commercein the field of new and
multimedia products and services. It harmonizes the rights of reproduction, distribution, communication to
the public, and the legal protection of anti-copying devices. The Directive includes a mandatory exception
for technical copies on the Internet for network operatorsin certain circumstances; an exhaustive list of
exceptions to copyright which includes private copying (all of the exemptions are optional to the Member
States); the harmonization of the concept of fair compensation for rights holders; and a mechanism to
secure the benefit for users for certain exceptions where anti-copying devices are in place.

Designs

The EU adopted a Regulation introducing a single Community system for the protection of designsin
December 2001. The Regulation provides for two types of design protection, directly applicablein each
EU Member State: the registered Community design and the unregistered Community design. Under the
registered Community design system, holders of eligible designs can use an inexpensive procedure to
register them with the EU's Office for Harmonization in the Internal Market (OHIM), based in Alicante,
Spain. They will then be granted exclusive rights to use the designs anywhere in the EU for up to twenty-
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fiveyears. Unregistered Community designs that meet the Regulation’ s requirements are automatically
protected for three years from the date of disclosure of the design to the public.

Patents

Patent filing and maintenance feesin the EU and its Member States are significantly more expensive than
in other countries. Fees associated with the filing, issuance and maintenance of a patent over itslife far
exceed those in the United States.

Patenting of Biotechnological I nventions

On June 16, 1998, after years of debate, the EU adopted a Directive (98/44) on the legal protection of
biotechnological inventions. The Directive harmonizes EU Member State rules on patent protection for
biotechnological inventions. Member States were required to bring their national laws into compliance
with the Directive by July 30, 2000. By the beginning of 2004, some Member States had not yet fully met
that obligation.

Austria: Thereis considerable resistance to the Directivein Austria. The Austrian Parliament held a
conference on the pros and cons but the Parliament has not yet decided on atimetable for legislation to
implement the Directive.

France: France has not yet brought its national law into compliance with Directive 98/44. The French
government’ s draft bill transposing the directive into national law is not expected to be approved by
Parliament before mid to late 2004. The fina disposition of the bill islikely to be compatible with French
civil code, which prohibits commercialization of the human body or any of its parts. Also the French seed
industry is asking that the Directive be changed so that plant breeders could be authorized to use protected
varietiesto conduct their research. The French seed industry prefersto use Plant Variety Rights rather
than the patent system. The Plant Variety Rights system provided for under the International Convention
of 1991 of the Union for Selected Plant Protection, signed by 60 countries, allows varieties protected under
the system to be freely used for research and selection of other varieties. Under a patent system, by
contrast, such a use would generally be considered infringement.

Trademarks

Registration of trademarks with the European Union’s Office for Harmonization in the Internal Market
(OHIM) began in 1996. OHIM issues a single Community trademark that isvalid in all 15 EU Member
States.

Madrid Protocol: The World Intellectual Property Organization (WIPO) Madrid Protocol, negotiated in
1989, provides for an international trademark registration system permitting trademark owners to register
in member countries by filing a standardized application. The EU has taken the palitical decision to
accede to the Protocol and has adopted Regulations needed to effect its accession. The EU accession will
be effective in October 2004.

Geographical Indications: The EU’s system for the protection of geographical indications, apparently
reflected in Community Regulation 1493/99 for wines and spirits and Regulation 2081/92 for certain
agricultural products and foodstuffs, appearsto fall short of what is required under the TRIPS Agreement;
notably, that system does not appear to be available to other WTO Members on a national treatment or
MFN basis. Under the TRIPS Agreement, the EU is obligated to make such protection available to
nationals of all WTO Members. In addition, both regulations appear to deprive trademark owners of
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TRIPS-level ownership rights. U.S. industry has been vocal in raising concerns about the impact of these
EU regulations on U.S.-owned trademarks.

For these reasons, in 1999 the United States initiated formal WTO consultations with the EU on
Regulation 2081/92. Bilateral discussions continued in 2000 and 2001 and intensified in 2002, following
the European Commission’s release of a number of proposed amendments to the regulation. While some
of the proposed amendments to 2081/92 are intended to address the WTO concerns expressed by the
United States, they do not address all of these concerns and, in some instances, raise new concerns. In
August 2003, the United States requested the establishment of a WTO dispute settlement panel to consider
the WTO-consistency of the EU’ s geographic indications regime. A panel was appointed in February
2004 and the case is expected to continue through the rest of the year.

Member State Practices

Belgium: Although paralel imports of DV Ds from North America have decreased dlightly in recent
periods, they are still distributed by specialist stores, key retail outlets, and on local and international
Internet sites. Parallel imported DVDs also lead to pre-video-release copies on VHS, CD-R, and DVD-R.
To date, the Belgian Anti-Contraband Force’'s (BAF) primary focus on Internet piracy has been hard goods
sales. The BAF cooperates with Internet Service Providers to remove offers of illegal goods. Most
problems of illegal downloading come from websites located outside the country. Companiesreport itis
difficult to obtain the cooperation of the Police Forcesin Internet cases, as they are preoccupied with other
security priorities. Annual losses to the U.S. motion picture industry due to audiovisual piracy in Belgium
are estimated to be approximately $15 million in 2003. Belgium’s 1994 Copyright Law provides deterrent
penalties for piracy, but the court system is slow and overburdened. Obtaining ajudicial restraining order
against Internet piracy, for example, takes two to three months. The importation and sale of DV Ds from
the United States or el sewhere outside the European Economic Area without the authorization of the rights
holders are forbidden under the Copyright Law. The Belgian courts have confirmed that U.S. rights
holders are entitled to adistribution right in Belgium, and that such aright can only be exhausted with
regard to a specific copy of awork imported by the rights holder or with his consent. The courts have
further confirmed that the burden of proof of consent to importation rests solely with the importer.

France: The French government has stepped up its effortsto fight piracy. On November 12, 2003, the
French government sent to Parliament a bill transposing the May 2001 EU Copyright Directive, which
imposes stiffer penalties on offenders than current law. It is expected to be approved during the first half
of 2004. The government has a so initiated collaborative efforts against piracy with Asian countries.
Video piracy and unauthorized parallel imports continue to impose significant losses on U.S. industry.
Cable piracy and Internet piracy present further problemsin thisarea. The deterrent effect of law
enforcement is limited by the relatively mild penalties imposed on offenders by French courts.

Germany: Non-retail outlets (Internet, print media, mail order, open-air markets) represent Germany’s
major piracy problem. Pirated videos, VCDs, and DVDs are sold primarily by residential mail-order
dealers who offer the products via the Internet, newspaper advertisements, or directly sell themin flea
markets. German copyright legislation currently allows the making of private copies, which, athough it
theoretically does not include sharing or downloading of music, has been alegal gray area. German
authorities have yet to prosecute pirates who download music or videos from the Internet and then
distribute burned CDs or DVDs. The German government in July 2003 passed amendments to the German
Copyright Act to bring it in line with the EU Copyright Directive. The amendments entered into forcein
September 2003. Certain articles of the amendments which alow limited distribution of scientific and
technical articles over the Internet have caused consternation among U.S. scientific, technical, and medical
publishers, who fear that their German market could be negatively impacted. The Ministry of Justiceis
consulting with domestic publishers (as well aswith USTR) to address these concerns.
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Greece: Although Greece was removed from the Special 301 Watch List in recognition of progress made
in reducing the illegal broadcast of unlicensed films, problems involving copyrighted products and
trademarks still exist, especialy in the audiovisual and software sectors. The United States looks to the
Greek government to strengthen its enforcement of laws governing the protection of patents, copyrights
and trademarks.

Italy: 1n 2000, Italy passed along-awaited anti-piracy law, which had been introduced in Parliament in
1996. The U.S. Trade Representative moved Italy from the Special 301 Priority Watch List to the Watch
List asaresult. Thelaw and its implementing regulations provide for significant administrative penalties
and increased criminal sanctions for violations of music, film, and software copyrights as well as the
creation of an anti-piracy steering committee in the Prime Minister’ s Office to develop national anti-piracy
strategies. The law and ensuing efforts by authorities to implement it have led to increased anti-piracy
efforts by law enforcement officials. In addition, in June 2003, the Industry Ministry signed a Joint
Declaration of Cooperation on Intellectual Property with the U.S. Patent and Trademark 