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Over the past three decades, the
criminal justice field has witnessed an
astounding proliferation of statutory
enhancements benefiting people who
are most directly and intimately affect-
ed by crime.To date, all states have
passed some form of legislation to ben-
efit victims. In addition, 32 states have
recognized the supreme importance of
fundamental and express rights for
crime victims by raising those protec-
tions to the constitutional level.

Of course, the nature, scope, and en-
forcement of victims’ rights vary from
state to state, and it is a complex and
often frustrating matter for victims to
determine what those rights mean for
them.To help victims, victim advocates,
and victim service providers under-
stand the relevance of the myriad laws
and constitutional guarantees, the
Office for Victims of Crime awarded
funding to the National Center for
Victims of Crime to produce a series
of bulletins addressing salient legal is-
sues affecting crime victims.

Strengthening Antistalking Statutes, the
first in the series, provides an over-
view of state legislation and current
issues related to stalking. Although
stalking is a crime in all 50 states,
significant variation exists among
statutes as to the type of behavior
prohibited, the intent of the stalker,
whether a threat is required, and the
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Introduction

talking is a crime of intimidation. Stalkers harass and even terrorize through con-

duct that causes fear or substantial emotional distress in their victims. A recent

study sponsored by the National Institute of Justice (NIJ) (U.S. Department of
Justice) and the Centers for Disease Control and Prevention estimates that 1 in 12
women and 1 in 45 men have been stalked during their lifetime.! Although stalking be-
havior has been around for many years, it has been identified as a crime only within the
past decade. Most laws at the state level were passed between 1991 and 1992. As more is
learned about stalking and stalkers, legislatures are attempting to improve their laws.?

In 1993, under a grant from NIJ, a working group of experts was assembled to develop a
model state stalking law.> Many of its recommendations have been followed as states
have amended their laws.*

Status of the Law

enerally, stalking is defined as the willful or intentional commission of a series

of acts that would cause a reasonable person to fear death or serious bodily injury

and that, in fact, does place the victim in fear of death or serious bodily injury.
Stalking is a crime in every state. Every state has a stalking law, although the harassment
laws of some states also encompass stalking behaviors. In most states, stalking is a Class
A or first degree misdemeanor except under certain circumstances, which include stalk-
ing in violation of a protective order, stalking while armed, or repeat offenses. In addi-
tion, states typically have harassment statutes, and one state’s harassment law might
encompass behaviors that would be considered stalking in another state.

Significant variation exists among state stalking laws. These differences relate primarily
to the type of repeated behavior that is prohibited, whether a threat is required as part of
stalking, the reaction of the victim to the stalking, and the intent of the stalker.

Prohibited Behavior

Most states have broad definitions of the type of repeated behavior that is prohibited,

” ¢

‘communicating,” and “nonconsensual contact.” In
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using terms such as “harassing,
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reaction of the victim to the stalking. This bulletin and the oth-
ers in the Legal Series highlight various circumstances in
which relevant laws are applied, emphasizing their successful
implementation.

We hope that victims, victim advocates, victim service providers,
criminal justice professionals, and policymakers in states across
the Nation will find the bulletins in this series helpful in making
sense of the criminal justice process and in identifying areas in
which rights could be strengthened or more clearly defined.We
encourage you to use these bulletins not simply as informational
resources but as tools to support victims in their involvement
with the criminal justice system.

Vol W. Gilliy
Directon

some states, specific descriptions of stalking behavior are includ-
ed in the statute. For example, Michigan’s stalking law provides
that unconsented contact includes, but is not limited to, any of
the following:

1. Following or appearing within sight of that individual.

2. Approaching or confronting that individual in a public
place or on private property.

3. Appearing at that individual’s workplace or residence.

4. Entering onto or remaining on property owned, leased, or
occupied by that individual.

Contacting that individual by telephone.

6. Sending mail or electronic communications to that
individual.

7. Placing an object on or delivering an object to property
owned, leased, or occupied by that individual.’

A handful of states have narrow definitions of stalking. Illinois,
for example, limits stalking to cases involving following or keep-
ing a person under surveillance.® Maryland requires that the pat-
tern of conduct include approaching or pursuing another person.’
Hawaii is similar, limiting stalking to cases in which the stalker
pursues the victim or conducts surveillance of the victim.®
Connecticut limits stalking to following or lying in wait.’
Wisconsin requires “maintaining a visual or physical proximity

to a person.”

Threat

When stalking laws were first adopted in states across the coun-
try, many laws required the making of a “credible threat” as an
element of the offense. Generally, this was defined as a threat
made with the intent and apparent ability to carry out the
threat. As understanding of stalking has grown, however, most
states have modified or eliminated the credible-threat require-
ment. Stalkers often present an implied threat to their victims.
For example, repeatedly following a person is generally perceived
as threatening. The threat may not be expressed but may be im-
plicit in the context of the case.

Only two states—Arkansas and Massachusetts—require the
making of a threat to be part of stalking," although a few other
states require an express threat as an element of aggravated stalk-
ing. Most states currently define stalking to include implied
threats or specify that threats can be, but are not required to be,
part of the pattern of harassing behavior.

Reactions of the Victim

Stalking is defined in part by a victim’s reaction. Typically, stalk-
ing is conduct that “would cause a reasonable person to fear bod-
ily injury to himself or a member of his immediate family or to
fear the death of himself or a member of his immediate family”"
or “would cause a reasonable person to suffer substantial emo-

"B and does cause the victim to have such a reac-

tional distress
tion. Some states refer to conduct that seriously “alarms,”
torments,” or “terrorizes” the victim, although many

of those states also require that the conduct result in substantial

” «

“annoys,

emotional distress." Others refer to the victim’s fear for his or her
“personal safety”;" feeling “frightened, intimidated, or threat-
ened”;'® or fear “that the stalker intends to injure the person, an-

"I In general, however,

other person, or property of the person.
stalking statutes provide that the conduct must be of a nature
that would cause a specified reaction on the part of the victim

and in fact does cause the victim to have that reaction.'®

Intentions of the Stalker

Originally, most stalking statutes were “specific intent” crimes;
they required proof that the stalker intended to cause the victim
to fear death or personal injury or to have some other particular
reaction to the stalker’s actions. The subjective intent of a per-
son, however, can be difficult to prove. Therefore, many states
have revised their statutes to make stalking a “general intent”
crime; rather than requiring proof that the defendant intended
to cause a reaction on the part of the victim, many states simply
require that the stalker intentionally committed prohibited acts.
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Other states require that in committing the acts, the defendant
must know, or reasonably should know, that the acts would cause
the victim to be placed in fear. The latter approach was recom-
mended in the NIJ Model Antistalking Code project. At least
two courts have discussed the model’s language in finding that
general intent is sufficient.”

Exceptions

Most states have explicit exceptions under their stalking laws for
certain behaviors, commonly described simply as “constitutional-
ly protected activity.” Many also specifically exempt licensed in-
vestigators or other professionals operating within the scope of
their duties;*® however, it may not be necessary to provide such
exceptions within the statute itself. The Supreme Court of
[llinois interpreted that state’s stalking laws to prohibit only con-
duct performed “without lawful authority,” even though the laws
do not contain that phrase. The court reasoned that “[t]his con-
struction . . . accords with the legislature’s intent in enacting the
statutes to prevent violent attacks by allowing the police to act
before the victim was actually injured and to prevent the terror

produced by harassing actions.”

Aggravating Circumstances

Many state codes include an offense of aggravated stalking or
define stalking offenses in the first and second degrees. Often,
the higher level offense is defined as stalking in violation of a
protective order,” stalking while armed with a deadly weapon,”
a second or subsequent conviction of stalking,** or stalking a
minor.” Many states without a separately defined higher of-
fense provide for enhanced punishment for stalking under such
conditions.

Challenges to Stalking Laws

Most of the cases challenging the constitutionality of stalking
laws focus on one of two questions: whether the statute is over-
broad or whether it is unconstitutionally vague. A statute is
unconstitutionally overbroad when it inadvertently criminalizes
legitimate behavior. In a Pennsylvania case, the defendant
claimed the stalking statute was unconstitutional because it
criminalized a substantial amount of constitutionally protected
conduct. In that case, the defendant engaged in a campaign of
intimidating behavior against a judge who had ruled against him
in a landlord-tenant case. For nearly a year, the defendant made
regular phone calls and distributed leaflets calling the judge
“Judge Bimbo,” “a cockroach,” “a gangster,” and “a mobster.”
During one of his many calls to the judge’s chambers, her secre-
tary asked him if his intentions were “to alarm and disturb” the
judge. The defendant replied, “I would hope that my calls alarm

her. I am working very hard at it. If my calls are disturbing, wait
until she sees what happens next.” He also called and spoke
about the bodyguard hired for the judge and the judge carrying a
gun “to let [her] know that he’s watching and knows what is
going on.”

The court in that case found that the statute was not overbroad
and did not criminalize constitutionally protected behavior. The
court noted that “[t]he appellant cites us no cases, nor are we
able to locate any, announcing a constitutional right to ‘engage
in a course of conduct or repeatedly committed acts toward an-
other person [with the] intent to cause substantial emotional dis-
tress to the person.’ "

Defendants have also argued that stalking laws are unconstitu-
tionally vague. The essential test for vagueness was set out by the
U.S. Supreme Court in 1926. A Government restriction is vague
if it “either forbids or requires the doing of an act in terms so
vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application.” Whether a given
term is unconstitutionally vague is left to the interpretation of
each state’s courts.

In a New Jersey stalking case, the court rejected the defendant’s
claim that the statute was unconstitutionally vague, finding the
defendant’s conduct “unquestionably proscribed by the statute.”
In that case, the defendant had maintained physical proximity to
the victim on numerous occasions, late at night, that the court
found to be threatening, purposeful, and directed at the victim.
He repeatedly asked for sexual contact that he knew was un-
wanted, and he implied that she had better agree. “To suggest, as
the defendant does, that his activity could be seen as the pursuit
of ‘normal social interaction’ is absurd. On the contrary, his con-
duct was a patent violation of the statute.””

In a Michigan case, the defendant also argued that the stalking
statutes were unconstitutionally vague and violated his first amend-
ment right to free speech. The court disagreed. “Defendant’s repeat-
ed telephone calls to the victim, sometimes 50 to 60 times a day
whether the victim was at home or at work, and his verbal threats
to kill her and her family do not constitute protected speech or
conduct serving a legitimate purpose, even if that purpose is ‘to
attempt to reconcile,’ as defendant asserts.””

Claims that stalking laws were unconstitutionally vague have
focused on the wide range of terms commonly used in such laws.
For example, courts have ruled that the following terms were
not unconstitutionally vague: “repeatedly,”® “pattern of con-

duct,”! “series,” “closely related in time,” “follows,”* “lingering
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outside,” “harassing,” “intimidating,
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maliciously,”® “emo-

tional distress”™ “reasonable apprehension,” “in connection
with,”" and “contacting another person without the consent of

the other person.”*

Courts have also determined that terms such as “without lawful

" "# were not uncon-

authority”™ and “serves no legitimate purpose
stitutionally vague. The Oregon Court of Appeals, however, did
invalidate that state’s stalking law on the grounds that the term
“legitimate purpose” was unconstitutionally vague.” The court
found that the statute did not tell a person of ordinary intelli-
gence what was meant by the term “legitimate purpose”; there-
fore, the statute gave no warning as to what conduct must be
avoided. The Oregon legislature later revised the statute to re-

move the phrase.

The Supreme Court of Kansas found that state’s stalking statute
unconstitutionally vague because it used the terms “alarms,” “an-
noys,” and “harasses” without defining them or using an objec-
tive standard to measure the prohibited conduct. “In the absence
of an objective standard, the terms . . . subject the defendant to
the particular sensibilities of the individual. . . . [Clonduct that
annoys or alarms one person may not annoy or alarm another.
... [A] victim may be of such a state of mind that conduct that
would never annoy, alarm, or harass a reasonable person would
seriously annoy, alarm, or harass this victim.”* Kansas has since
amended its statute, and the amended statute has been ruled
constitutional. The court specifically found that the revised law
included an objective standard, that is, the standard of a “reason-
able person,” and defined the key terms “course of conduct,”
“harassment,” and “credible threat.”*

Similarly, the Texas Court of Criminal Appeals found that state’s
original antistalking law unconstitutionally vague. Although
there were several factors in this ruling, the expansive nature

of the prohibited conduct was a key point in the decision. That
conduct included actions that would “annoy” or “alarm” the
victim. The court observed that “the First Amendment does not
permit the outlawing of conduct merely because the speaker in-
tends to annoy the listener and a reasonable person would in

748

fact be annoyed.”® The Texas Legislature subsequently revised

the law to correct the problem.

Massachusetts’s stalking law was also declared unconstitutionally
vague because it provided that a person could be guilty of stalk-
ing if that person repeatedly harassed the victim. “Harass” was
defined as a pattern of conduct or series of acts. Thus, the court
found that the statutory requirement of repeated harassment
meant that a person “must engage repeatedly (certainly at least

twice) in a pattern of conduct or series of acts over a period of
time. . . . One pattern or one series would not be enough.” The
court noted that the legislature presumably intended a single pat-
tern of conduct or a single series of acts to constitute the crime
but did not state this with sufficient clarity to meet the constitu-
tional challenges.*” The Commonwealth has since revised its
stalking law to address the issue.

Other courts have disagreed with the reasoning of the
Massachusetts decision. The Rhode Island Supreme Court
declared that the Massachusetts court’s “metaplasmic’ approach
... has attracted little, if any following.” The court found that
the statute, as drafted, met the constitutional test by giving ade-
quate warning to potential offenders of the prohibited conduct.
“It indeed defies logic to conclude that a defendant would have
to commit more than one series of harassing acts in order to be
found guilty of stalking.”® The D.C. Court of Appeals reached a
similar conclusion.”

Attempted Stalking

At least one state has grappled with the question of whether a
person can be charged with attempted stalking. In Georgia, a
defendant made harassing and bizarre phone calls to his ex-wife.
The defendant was arrested and released under the condition
that he was to have “[a]bsolutely no contact with the victim or
the victim’s family.” A few weeks later, he called his ex-wife’s
office, claiming to be the district attorney, and asked personal
questions about his ex-wife. He later attempted to call his ex-
wife at the office, but she was out of town. He told a coworker to
tell his ex-wife that “when she gets home she can’t get in.” The
Georgia Supreme Court found that it was not absurd or impracti-
cal to criminalize attempting to stalk, which under the terms of
the statute meant attempting to follow, place under surveillance,
or contact another, when it was done with the requisite specific
intent to cause emotional distress by inducing a reasonable fear
of death or bodily injury. A concurring Justice noted that to hold
otherwise would be to permit a stalker “to intimidate and harass
his intended victim simply by communicating his threats to third
parties who (the stalker knows and expects) will inform the

victim.”*?

"Metaplasmia: alteration of regular verbal, grammatical, or rhetorical
structure usually by transposition of the letters or syllables of a word or
of the words in a sentence. Metaplasmic, adj. (Webster’s Third New
International Dictionary, 1971).
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Current Issues

Cyberstalking

As the use of computers for communication has increased,

so have cases of “cyberstalking.” A 1999 report by the U.S.
Attorney General called cyberstalking a growing problem. After
noting the number of people with access to the Internet, the re-
port states, “Assuming the proportion of cyberstalking victims is
even a fraction of the proportion of persons who have been the
victims of offline stalking within the preceding 12 months, there
may be potentially tens or even hundreds of thousands of victims
of recent cyberstalking incidents in the United States.”

Many stalking laws are broad enough to encompass stalking via
e-mail or other electronic communication, defining the prohib-
ited conduct in terms of “communication,” “harassment,” or
“threats” without specifying the means of such behavior. Others
have specifically defined stalking via e-mail within their stalking
or harassment statute.

For example, California recently amended its stalking law to ex-
pressly include stalking via the Internet.”* Under California law,
a person commits stalking if he or she “willfully, maliciously, and
repeatedly follows or harasses another person and . . . makes a
credible threat with the intent to place that person in reasonable
fear for his or her safety, or the safety of his or her immediate
family.” The term “credible threat” includes “that performed
through the use of an electronic communication device, or a
threat implied by a pattern of conduct or a combination of
verbal, written, or electronically communicated statements.”
“Electronic communication device” includes “telephones, cellu-
lar phones, computers, video recorders, fax machines, or pagers.”

Bail Restrictions

States are grappling with the matter of pretrial release of people
charged with stalking. Because stalkers often remain dangerous
after being charged with a crime, states have sought means to
protect victims at the pretrial stage. Many states permit the
court to enter a no-contact order as a condition of pretrial re-
lease.” A few give the court discretion to deny bail. For example,
Illinois allows a court to deny bail when the court, after a hear-
ing, “determines that the release of the defendant would pose a
real and present threat to the physical safety of the alleged vic-
tim of the offense and denial of . . . bail . . . is necessary to pre-
vent fulfillment of the threat upon which the charge is based.”®

Lifetime Protection Orders

Stalkers frequently remain obsessed with their targets for years.
Requiring victims to file for a new protective order every few
years can be unduly burdensome. Because victims may have at-
tempted to conceal their whereabouts from the stalkers, reapply-
ing for a protective order may inadvertently reconnect stalkers
with their victims. In New Jersey, this problem has been alleviat-
ed. A conviction for stalking in that state operates as an applica-
tion for a permanent restraining order. The order may be
dissolved on application of the victim.”

Conclusion

talking is a serious and pervasive criminal offense. The

Nation is increasingly aware of the danger stalkers pose

and of the need for effective intervention. Research into
the nature and extent of stalking is ongoing. As more is learned
about effective responses to stalkers, laws will continue to
evolve. Victim advocates and victim service providers must
work closely with law enforcement and prosecutors to identify
what additional legislative changes are needed to better protect
stalking victims.

Alout This Series

OVC Legal Series bulletins are designed to inform victim advo-
cates and victim service providers about various legal issues relat-
ing to crime victims. The series is not meant to provide an
exhaustive legal analysis of the topics presented; rather, it provides
a digest of issues for professionals who work with victims of
crime.

Each bulletin summarizes—
B Existing legislation.

B Important court decisions in cases where courts have
addressed the issues.

B Current trends or “hot topics” relating to each legal
issue.
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