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| . | nt roducti on

1. As part of our efforts to ensure that all Anmericans
benefit froma robust and conpetitive comuni cati ons market pl ace,
we seek comment in this Notice of Inquiry on the inpact of certain
flat-rated charges on single-line residential and business
custoners who nmake few, or no, interstate | ong-distance calls. The
primary focus of our inquiry concerns flat-rated charges
attributable to wuniversal service and access charge reform
al t hough we recogni ze that other pro-conpetitive reforns al so have
resulted directly or indirectly in charges on consuners’ bills. W
wll continue in our Access Charge Reform and Universal Service
proceedi ngs to phase in an economcally rational common line rate
structure, to elimnate per-mnute common |ine charges, and to
reduce t he support burden on hi gh-vol une | ong-di st ance and busi ness
custoners. The inquiry we commence today will help us do so in a
manner that ensures all custoners—ncluding | ow vol une residenti al
and single-line business consuners—share in the benefits of those
reforns. We also hope that this inquiry will yield information
that wll help us to understand and manage the i npact on consuners
of end-user charges resulting fromall of our conpetitive reforns,
i ncluding charges attributable to actions other than access and
uni versal service reform

1. Backgr ound
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A The Hi storical Access Charge System

2. To provide interstate telecomunications services,
i nterexchange carriers (I1XCs) usually rely on nost of the sane
tel ephone infrastructure that incunbent |ocal exchange carriers
(i ncunbent LECs) use to provide |ocal telephone service. The
i ncunbent LEC s | ocal | oop, for exanple, connects a custoner to the
LEC network so that the custoner can make and receive | ocal calls.
Custoners also use the local |oop to make and receive interstate
calls. To reach the [XCs' networks, those interstate calls
typically traverse the switches and i nteroffice trunks that make up
t he LEC network. Consequently, a portion of the costs an i ncunbent
LEC incurs in providing this common infrastructure is allocated to
intrastate service and recovered pursuant to state regul ati on, and
a portionis allocated to interstate service and recovered pursuant
to regul ations of the Federal Conmunications Conm ssion.

3. The Comm ssion adopted uniform access charge rules in
1983 to govern the way i ncunbent LECs recover that portion of the
costs of the comon infrastructure allocated to interstate
service.! Under these rules, the Comm ssion allows incunbent LECs
to recover sonme of the interstate costs of providing the | ocal |oop
t hr ough a flat, nont hl y end- user common [ine char ge
(EUCL) —sonetimes called a subscriber |line charge (SLC)—that they
assess on end users.? The Commission linmted the anmount of the
SLC, however, because of concerns that an excessively high SLC
m ght cause end users to di sconnect their tel ephone service.® The
Commi ssion allowed the incunbent LECs to recover the renai nder of
their interstate costs attributable to the |ocal |oop through a
per-mnute carrier comon |line charge (CCLC) that they assess on

! See MIS and WATS Market Structure, Third Report and
Order, 93 FCC. 2d 241 (1983 Access Charge Order), recon., 97
FCC. 2d 682 (1983), second recon., 97 FCC. 2d 834 (1984).

2 See 1983 Access Charge Order, 93 FCC 2d at 243, 279;
Access Charge Reform First Report and Order, 12 FCC Rcd 15982,
16007-08 (1997) (Access Charge Reform Order), aff’d sub nom
Sout hwestern Bell Tel. Co. v. FCC, 153 F.3d 523 (8th Cr. 1998).

3 See 1983 Access Charge Order, 93 FCC 2d at 243, 290;
Access Charge Reform Order, 12 FCC Rcd at 16007
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| XCs. 4

4. The 1 XCs, in turn, recovered much of their costs from
their custoners through per-mnute charges for |ong-distance
servi ce. This usage sensitive retail pricing of interexchange

service reflected the fact that incunbent LECs recovered in per-
m nute access charges the costs of originating and term nating
| ong-di stance calls, while a portion of the flat, per-line costs of
i nt erexchange access was paid directly by end users in the formof
the SLC that appeared to be part of the user’s |ocal telephone

bill. Thus, historically, tel ephone users have grown accustoned to
paying for |ong-distance service only to the extent that they
generate mnutes of |ong-distance use. That is, in any given

period, customers have generally expected that they woul d pay their
presubscribed IXC only if they placed 1|ong-distance calls,
regardl ess of whether the convenience of being presubscribed
i nposes any cost on the | XC.

5. Unfortunately, the historical access charge rate
structure generated i nefficient and undesirabl e econom ¢ behavi or.
Under principles of cost-causation, it is npbst economcally

efficient for incunbent LECs to recover the costs of providing
interstate access in the sanme way that they i ncur them Under such
principles, incunbent LECs should recover their traffic-sensitive
costs of interstate access through per-m nute charges, and should
recover their non-traffic-sensitive costs through flat charges.
The i ncunbent LECs’ costs of providing the | ocal | oop do not change
wi th the nunber, length, or type of tel ephone calls custoners make,
and so are non-traffic sensitive. Because of the cap on SLGCs,
however, incunbent LECs recover sone of these non-traffic-sensitive
| oop costs through the traffic sensitive CCLC.

6. By requiring the use of per-m nute access charges where
flat-rated fees would be nore appropriate, the historic rate
structure increased the per-mnute rates paid by |IXCs and | ong-
di stance consuners, thus artificially suppressing demand for
interstate |ong-distance services.?® Furt hernore, because non-
traffic-sensitive costs, by definition, do not vary wth usage,
recovering these costs on a usage-sensitive basis creates an
inplicit subsidy fromhi gh-vol une users of interstate toll services

4 See 1983 Access Charge Order, 93 FCC 2d at 244, 280;
Access Charge Reform Order, 12 FCC Rcd at 16007-08.

5 See Access Charge Reform Order, 12 FCC Rcd at 15995-96
3
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to |l owvolume users of interstate toll services.® These inplicit
subsi dies have a disruptive effect on conpetition, inpeding the
efficient devel opnent of conpetition in both the |ocal and |ong-
di stance markets.’ For exanple, where rates are significantly
above cost, consuners may choose to bypass the incunbent LEC s
swi tched access network, even if the LEC is the nost efficient
provider.® Conversely, where rates are subsidized (as in the case
of consuners in high-cost areas), rates will be set too | ow and an
ot herwi se efficient provider would have no incentive to enter the
mar ket . °

7. Moreover, this systemof inplicit subsidies and support
flows is sustainable only in a nonopoly environnment in which
i ncunbent LECs are guaranteed an opportunity to earn returns from
certain services and custoners that are sufficient to support the
hi gh cost of providing other services to other custoners.!® The
1996 Act renoves barriers to entry in the | ocal market, generating
conpetitive pressures that make it difficult for incunbent LECs to
mai ntain access charges above economc cost.! As conpetition
devel ops, incunbent LECs may be forced to lower their access
charges or |ose market share, in either case jeopardizing the
source of revenue that has permtted the incunbent LEC to offer
service to other custoners, particularly those in high-cost areas,
at bel owcost prices. '?

B. The Presubscribed | nterexchange Carrier Charge (Pl CC

8. Consequently, in the My 1997 Access Charge Reform
Order, ¥ t he Conmi ssi on adopted for price cap LECs a new comon |ine

6 See id. at 15986.

! See id. at 15996.

8 See i d.

o See i d.

10 See id. at 15996-97.

1 See i d.

12 See id..

13 See id., 12 FCC Rcd 15982.
4
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rate structure to align cost recovery with the manner in which
costs are incurred. That structure, when fully inplenmented, wll
recover all interstate-allocated conmmon line costs through flat
SLCs assessed on end users, and flat PICCs assessed on | XCs. The
Conmi ssion retained in its new plan the existing $3.50 ceiling on

SLCs for primary residential |ines and single-line business |ines,
while increasing the SLC ceilings on non-primary residential |ines
and on nmulti-line business lines. As of January 1, 1999, the SLC
ceiling for non-primary residential lines is $6.07, and for multi -
line businesses is $9.20. Most price cap carriers charge a
multi-line business SLC well belowthe ceiling, because that is al

they need to recover all of the interstate portion of the fixed
cost of a line.

9. The PI CC was desi gned to be phased i n over several years.
The initial PICCceilings were 53 cents for primary residential and
single-line business lines, $1.50 for non-primary residential
lines, and $2.75 for nulti-line business |ines. These ceilings

originally were scheduled to increase January 1, 1999, by 50 cents
plus inflation for primary residential and single-line business
lines, $1.00 plus inflation for non-primary residential |ines, and
$1.50 plus inflation for multi-line business lines. The ceilings
were then to continue to i ncrease by these anmounts on July 1, 2000,
and on each July 1 after that. Over tinme, the actual PICC charges
on single lines were expected to increase until the conbination of
the $3.50 SLC and the PICC recovered all of the interstate costs of
a line. The actual PICC charges for non-primary residential |ines
and mul ti-line business |ines were expected to begi n decreasing for
nost LECs after the first year or two of the plan. I n Cctober
1998, the Commi ssi on postponed the January 1, 1999, increase in the
PICC ceilings to July 1, 1999. The Comm ssion did so to avoid rate
churn that m ght otherw se occur if PICC charges were increased to
the new ceilings in January and then decreased in July as a result
of expected general reductions in access rate levels.* The PICC
ceilings increased on July 1, 1999, to $1.04 for primry
residential and single-line business lines, $2.53 for non-primary
residential lines, and $4.31 for nmulti-line business |ines. Thus,
bet ween the SLC and the PICC, price cap LECs currently asses up to
$4.54 in flat charges on primary residential and single-Iline-
busi ness | i nes.

[, Di scussi on

14 See Access Charge Reform Third Order on
Reconsi deration, 13 FCC Rcd 21525 (1998).
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10. The Comm ssion recogni zed when it changed the common |i ne
rate structure in 1997 that, by replacing the CCLC with PICCs and
i ncreased SLCs, it was reduci ng, and gradual Iy el i m nati ng, support
flows that had previously run from hi gh-volune to | ow vol une end
users. 1 For two reasons, however, the Comm ssion did not
anticipate that these changes would have imedi ate, significant
effects on the tel ephone bills of those | owvolunme users. First,
the Comm ssion initially set the primary residential and single-
line business PICCs at |evels approximtely equal to a universal
service charge that the Comm ssion elimnated when it adopted the
PI CC. 1* Second, | XCs had not previously inposed flat charges on end
users to recover that universal service charge. |In any case, the
Comm ssion believed that, even if IXCs did pass on the nodest
initial PICCs as flat charges, npost consuners woul d enjoy benefits
in the formof |ower |ong-distance rates, and that those benefits
woul d outwei gh the burden of a small, flat nonthly charge. That
bel i ef has proven correct for sonme consunmers, in that |ong-distance
rates overall have continued to decline.t

11. The Commi ssion's goal, and that of the Congress that
passed the Tel ecommunications Act of 1996, is to bring to all

15 See Access Charge Reform Order, 12 FCC Rcd at 15994- 95,
16013.

16 The 53 cent PI CC was approxi mately equal to the
presubscri bed per-line charges that | XCs contributed toward the
Uni versal Service Fund and Lifeline Assistance plan that the
Commi ssion elimnated in the Universal Service Order that it
adopt ed concurrently with the Access Charge Reform Order. See
id. at 16020-21.

7 The PICC first took effect in January 1998. The
Consuner Price Index (CPl) for interstate toll service dropped
from75.2 in Decenber 1997 to 74.6 in Decenber 1998, or 0.8
percent in absolute terns and 2.4 percent once adjusted for
inflation. PHL CHElILIK, FEDERAL COVMUNI CATI ONS COwM SSI ON, REFERENCE BOK
OF RATES, PRICE | NDI CES AND EXPENDI TURES FOR TELEPHONE SERVICE Thls. 4.1 &
4.2,at 68, 78 (June 1999). The CPI dropped another 4.1 points to
72.5 between Decenber 1998 and May 1999, making the total decline
3.6 percent from Decenber 1997, wi thout adjusting for inflation.
See BUREAU OF LABOR STATI STICS, CONSUMER PRI CE | NDEX—ALL URBAN CONSUMERS:
| NTERSTATE TaoLL CALLS (Series | D CUURO000SS27051) (avail able at the
Bureau of Labor Statistics web site,
<http://146. 142. 4. 24/ cgi - bi n/ srgat e>) .
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Anmericans the benefits of a robust and conpetitive comuni cations
mar ket pl ace. Si nce passage of the Act, conpetition has created
greater choice and value for many consuners. Sonme custoners of
| ong-di stance service, however, are now paying additional flat
charges that [|XCs claim recover sone of the costs that the
custoners were previously paying in per-mnute charges under the
ol d access charge regine. A nunber of factors the Conm ssion did
not anticipate have affected consuners who nmeke few interstate
| ong-di stance call s.

12. First, AT&T, MCI, and Sprint each <charge their
residential custoners with a single presubscribed line a flat,
averaged, nonthly PICC pass-through charge of $1.51, $1.07, and 85

cents, respectively.® |In the Access Charge Reform Oder, the
Commi ssion did not prohibit | XCs fromusing such charges to recover
their Pl CC costs. The Comm ssion did, however, take steps

intended to nmake it nore likely that any such charges would be
nmodest in size. Specifically, as discussed above, we decided to
phase the PICC in gradually, setting the initial price-cap LEC
ceiling for the charge on primary residential lines at 53 cents.
Not wi t hst andi ng these prudent steps, we recognize that access
reform requires the Comm ssion to unravel and rationalize an
entrenched, conplex web of inplicit subsidies, all at a tinme when
conpetition and technol ogi cal innovation are maki ng unprecedented
changes to the industry. Reforns of this nmagnitude and conplexity
will sonetines yield unanticipated effects, regardless of how
careful we are to avoid them Second, since the Access Charge
Reform Order, AT&T and MClI have initiated nonthly m ni mum usage
charges for their basic-rate residential custoners, which their
custoners nust pay even if they make no |ong-distance calls in a
nonth. AT&T residential custoners are subject to a $3. 00 m ni num ?°
Resi dential customers who subscribed to an MCl calling plan before
January 3, 1998, are subject to a $5.00 nmininmum thereafter,
cust oners who subscri bed to any MCl residential service are subject

18 See AT&T Tariff FCC No. 27, 3rd Rev. P. 24-555, at 8§
24.1.18.C (eff. July 1, 1999); MC Tariff FCC No. 1, 14th Rev. P.
16.3, at 8 C 1.061111 (eff. July 1, 1999); Sprint Tariff FCC No.
1, 4th Rev. P. 38.2, at § 3.11.10 (eff. Oct. 17, 1998).

19 See AT&T Tariff FCC No. 27, 1st Rev. P. 4-7.3, at 8
4.1.1. N (eff. June 15, 1999); 1st Rev. P. 24-57.39, at 8§
24.1.1.U.2 (eff. Sept. 5, 1998).
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to a $3.00 minimum 2 Third, AT&T al so has chosen to recover sone
of its contribution to the Universal Service Fund through a flat
charge of 99 cents per nonth on its residential custoners, even
though its contributions are not calculated as a flat charge.#*
Thus, a residential custoner with a single telephone |ine who
sel ects AT&T as her presubscribed carrier, but who nakes no
interstate | ong-di stance tel ephone calls in a particular nonth, may
pay $5.50 to AT&T that nmonth.? An M custoner with the sane
calling pattern will pay $6.07 or $4.07, depending on how recently
the custoner signed up for service. Previ ously, such custoners
woul d have paid nothing to their presubscribed I XCs in a nonth in
whi ch they made no | ong-di stance calls.

13. In light of these significant devel opnents, we wish to
i nqui re whet her the flat charges i nposed on consuners who nake few
| ong-di stance calls are appropriate. W enphasize our continued
commtnent to inplenmenting needed access charge and universal
service reforns. Thus, we do not nean to signal a change in our
intention to phase in an economcally rational conmmon line rate
structure, to elimnate per-mnute common |ine charges, and to
reduce t he support burden on hi gh-vol une | ong-di st ance and busi ness
custoners. At the sane tinme, however, we want to ensure that al
cust oner s—+ncl udi ng | ow vol une resi denti al and si ngl e-11i ne busi ness
consuners—share the benefits of a rational rate structure in an
equi tabl e manner. W intend to do so consistent with the pro-

20 See MClI Tariff FCC No. 1, 140th Rev. P. 19.1, at 8§
C 3.021211 (eff. Feb. 1, 1999); 3rd Rev. P. 19.183, at § C. 3.421
(eff. Jan. 3, 1998).

21 See AT&T Tariff No. 27, 3rd Rev. P. 24-555, at 8§
24.1.18.D (eff. July 1, 1999).

22 We acknow edge t hat AT&T has argued, since at |east
1995, that its basic schedule residential rates were bel ow cost
for | ow vol une users. See Motion of AT&T Corp. to be
Recl assified as a Non-Dom nant Carrier, Order, 11 FCC Rcd. 3271
3314 (1995) (AT&T Reclassification Proceeding). W also
recogni ze that certain of the commtnents AT&T nmade in the AT&T
Recl assification Proceeding were intended to protect |ow volune
residential custoners, including a commtnent not to raise basic
schedul e rates above a specified level. Id. at 3315-17.

Finally, we note that AT&T s inposition of a $3.00 m ni mum usage
requi renent followed the expiration of its three-year commtnents
made in the AT&T Recl assification Proceeding.

8
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conpetitive, deregul atory framework of the 1996 Act. Thus, we seek
comrent on a number of issues.

14. Long-di stance conpanies have alleged that sone of the
charges that have appeared on end users’ bills are justified. For
exanple, AT&T, MI, and Sprint originally argued that they
coll ected an averaged PICC pass-through charge because the bills
they receive fromprice cap LECs do not enable themto determ ne

whi ch of their custoners have primary residential |ines and which
have non-primary 1|ines. W have since addressed that issue,
however, by requiring price cap LECs to provide IXCs with nore
detai | about the status of custonmers' lines.? Sonme | XCs argue that
the m ni mum usage charges are designed to recover the costs they
i ncur mai ntaini ng account and billing records for their custoners. ?*

Sonme al so claimthat the Universal Service Fund (USF) charges they
assess are designed to recover not only their USF contri butions,
but also the contributions of sonme incunbent LECs, which have
t henmsel ves sought to recover USF contributions from the | XCs.
Thus, as a threshold matter, we seek comment on the validity of
t hese argunents. Commenters eval uating these argunents and the
anounts being inposed should do so with specificity, including
what ever data or calculations are necessary to support or refute
t hese argunents. W al so seek conmment on whet her, for purposes of
assessing the inpact of carriers’ actions on consuners, we should
consi der consuners as a whole, or |ow volune consuners relative to

hi gh-vol une consuners. |n addition, we seek coment on whet her the
i npacts on any subset of consunmers, or consuners generally, are
sufficiently significant, unanti ci pat ed, i nequi table and/or

uneconom c to warrant regulatory intervention.

15. Commenters shoul d address the nature of any other fixed
costs that I XCs incur in serving |ow volunme presubscribed users.

23 See Access Charge Reform Second Order on
Reconsi derati on and Menorandum Opi ni on and Order, 12 FCC Rcd
16606, 16610 (1997) (requiring price cap LECs to provide | XCs
W th customer-specific information about the PICCs they assess on
them; MCl Enmergency Petition for Prescription, Menorandum
Opi nion and Order, 13 FCC Rcd 11127, 11127 (Common Carrier Bur.
1998) (requiring price cap LECs to include a “class of custoner”
i ndi cat or on Custoner Account Record Exchange (CARE) transactions
for new custoner notifications).

24 In an attenpt to alleviate such costs, some | XCs have
i ndicated an intention to nove sone | ow vol une consuners to
bi monthly, or even quarterly, billing schedul es.

9
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Commenters should al so address whether the introduction of flat
rate charges or mninmum usage requirenents is the result of
conpetitive market dynam cs, and whether it is reasonable to assune
that inplicit subsidies could be elimnated and conpetition
i ntroduced i nto previously regul ated markets w t hout sone cust oners
(those previously subsidized) paying nore. W also invite
comenters to address whether the introduction of m nimum charges
has caused an adverse effect on tel ephone subscri bership.

16. W also seek coment on the extent to which the
Commi ssion should rely on conpetition to provide services suitable
to the needs of |lowvolune residential custoners. W note that a
tel ephone custoner is not required to have a presubscribed
i nterexchange carrier in order to place |ong-distance calls. A
cust oner who chooses not to presubscribe will pay the PICCdirectly
to the LEC, but may not have to pay marked up, m ni num usage, or
uni versal -service charges. That customer will not be able to nmake
a long-distance call sinply by dialing "1l+area code+nunber,"” but
will be able to "dial around” by first dialing a seven digit code
(typically "10-10-XXX"). D al-around carriers advertise heavily,
and sonme have plans that feature favorable per-m nute rates w thout
additional nonthly or per-call charges. W seek comment on whet her
the availability of dial-around services neans that we do not need
to take special neasures to protect | ow volune users. W al so seek
comment on what evidence of consumer choice would be sufficient to
i ndi cate that custonmers have adequate alternatives to calling pl ans
that include these types of non-usage sensitive charges. For
exanple, would a decline in the nunber of custoners subscribing to
a particular carrier's basic plan be evidence that the nmarket is
providing alternatives?

17. W also observe that, as nentioned above, sone of the
costs presubscribed | XCs cl ai musers i npose on them even when t hey
make no calls may be attributable to account and billing
mai nt enance. The custoners' LECs, on the other hand, al ready incur
that kind of cost in providing |ocal exchange service to the
custoners, and woul d presunably experience little increnmental costs
if they becane the custoners' presubscribed | XCs as well. W seek
comment, therefore, on whether the entry of Bell Operating
Conpanies (BOCs) into the |long-distance market will mtigate the
probl ens currently experienced by | ow vol une | ong-di stance users.
W al so seek coment on whether any changes to our rules, or
f orbearance fromenforcing any part of the Act, would be necessary
to ensure that |owvolume users receive the fullest benefits
possible fromBOC entry into the | ong-di stance market, pursuant to

10
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section 271 of the 1934 Act, as anended. ?®

18. In the event we determne based on the record that
regul atory interventionis warranted to protect consunmers fromsone
of the actions described above, we seek comment on the scope
met hod, and our jurisdiction for such intervention. Are there
measures we can take that do not require direct regul ati on of | XCs,
but that woul d give this Comm ssion greater control over the manner
in which access charges and universal service assessnents are
passed on to consuners? Specifically, should we require LECs to
bill the residential PICC directly to the end user, rather than
bill it to the I XC?% Wuld such a requirenent help ensure that
single-line custoners do not pay an averaged residential PICC?
Simlarly, should we stop allowi ng LECs to recover their universal
service contributions fromI| XCs through the so-called "fl ow back"
mechani sm and instead require LECs to recover those paynents from
their own end users, at the sane percentage rate at which the
uni versal service contribution is assessed to the LEC? Wuld this
action help ensure that residential consuners do not pay a
di sproportionate share of universal service support? Wuld such
measures help ensure that end users, not just |XCs, benefit from
any decrease in LEC contributions to universal service caused by
increased participation of other interstate teleconmunications
service providers? W also seek conment on whether efforts by the
Comm ssion, states, and consuner groups to educate consuners
regardi ng choices they can exercise in the marketpl ace—hoices
which could mnimze the inpacts on consuners of these sorts of
actions by carriers—ould be used to reduce or elimnate the need
for additional regulation to acconplish the sanme purpose. W also
seek coment on whether, and the extent to which, governnent
intervention despite the availability of conpetitive choices may be
intension with the deregul atory enphasis of the Act. In addition,
we seek comment on any opportunity costs associated wth these
potential governnent actions.

19. We also seek comment on the relationship between the
i npact of access reformand uni versal service charges on | ow vol une
consuners and our universal service obligations pursuant to section
254 of the Act. In particular, we seek comment on:

a. whether a correlation exists between income and

25 See 47 U.S.C. § 271.

26 See, e.g., MCl Petition for Prescription, CC Docket No.
97-250, at 8 (Feb. 24, 1998).

11
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| ong-di stance tel ephone usage;

b. whet her the concept of wuniversal service should
include sonme anmount of affordable interstate
I nt erexchange service for | owvol une users;

C. whet her the definition of "affordability” under
section 254 should allow a custoner who ordinarily
makes few | ong-di stance calls to avoid m ni num use
charges or unreasonably high usage rates;

d. whet her the affordability of |ong-distance service
i s adequately addressed by ot her policies, such as
rate integration;?

e. whet her lowering off-peak access charges or
i npl ementing capacity-based access charges would
aneliorate sone of the concerns regarding |ow
vol une users;

f. whether, if it 1is denonstrated that |XCs are
recovering nore than their wuniversal service or
access charge contributions (e.g., PICCs) through
end-user charges, the Comm ssion can and should
correct such over-recovery and, if so, how

g. whet her the Conm ssion can, consistent with the
obj ectives of universal service and access reform
prohibit 1XCs and LECs from recovering charges
associ ated with those reforns through flat charges,
or require any such recovery to be on a percentage
basis that mrrors the manner in which the
contributions are assessed upon the carriers.

20. Commenters addressing these i ssues shoul d assess both t he
advant ages and di sadvant ages of these proposals, both generally and
inrelationship to the principle, which we reaffirmhere, that the
Act requires that we phase in an economcally rational conmmon |ine
rate structure, elimnate per mnute comon |ine charges, and
reduce t he support burden on hi gh-vol une | ong-di st ance and busi ness
custoners. We further seek comment on the extent to which sone or
all of these questions should be answered in consultation with the
Joint Board, including whether there are jurisdictional or other
reasons why consultation woul d be appropriate.

21 See 47 U.S.C. § 254(9).
12
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21. In additi on, we seek coment on whet her, consistent with
the continued treatnment of |XCs as non-dom nant carriers, the
Commi ssion should require all or sonme subset of | XCs:

a. to maintain rate plans that do not include a
m ni rum nont hly charge, to the extent they have not
done so voluntarily;

b. to pass through a specific portion of interstate
switched access charge reductions to a basic rate
pl an;

C. to pass through a PICC cal cul ated as a percentage
of the bill, capped at a certain dollar |evel;

d. to include consuner education inserts with their

bills detailing alternative ways consuners can
obt ai n | ong-di stance servi ce.

22. To the extent conmenters contend that these actions woul d
not be consistent with non-dom nant treatnent, we seek comment on
the advantages and disadvantages of taking these actions
nonet hel ess. I n particular, we note the many conpetitive benefits
associated with our deregulation of the |ong-distance market
(expanded consuner choi ce, new products and services, and overal
| oner prices), and we seek comment on whet her the opportunity costs
associated wth taking the above actions outweigh the benefits of
doi ng so.

23. W note that sone of the federally regul ated charges are
reduced or elimnated for qualifying | owinconme consuners eligible
under our Lifeline program? and | XCs sonetimes exenpt | ow i ncone
consuners fromcertain of their charges or mninmuns.? Thus, |ow
i ncone consuners taking advantage of these exenptions may not be

28 See 47 C.F.R 88 36.711, 52.33, 54.400, 54.401, 54.4083,
54. 405, 54.409.

29 See, e.g., AT&T Tariff FCC No. 27, 2nd Rev. P. 3-19.5,
at § 3.5.12.C (eff. June 15, 1999) (exenpting |owincone
subscribers from AT&T's PICC charge), 2nd Rev. P. 3-19.6, at §
3.5.12. D (eff. July 1, 1999) (exenpting |owincome subscribers
from AT&T's USF charge); MCl Tariff FCC No. 1, 140th Rev. P.
19.3, at § C 3.021212 (eff. Feb. 1, 1999) (exenpting custoners
subscribed to a | owinconme programfromthe nonthly m ni num
charge) .

13



Federal Communi cati ons Conmm ssSi on FCC 99- 168

adversely affected by the | XC m ni num charges, PI CC pass-throughs,
and flat charges to collect contributions for the Universal Service
Fund. Should we create simlar protections for |owvolune
residential consuners not qualified under our Lifeline progran? 1Is
the Lifeline programnot reaching certain groups of consuners?

24. As we have stated, in addition to seeking coment on the
consuner inpact of charges associated with access and universa
service reform we also would |ike suggestions on how best to
understand and nanage the inpact on consuners of charges
attributable to pro-conpetitive actions other than access and
uni versal service reform For exanple, to elimnate a barrier to
| ocal market entry, section 251(b)(2) of the Act requires that
i ncunbent LECs provide local nunber portability.3 The Act also
states that carriers shall bear the costs of this pro-conpetitive
reformin a conpetitively neutral manner.3 The Commi ssion has
inplemented its obligation to provide for such cost recovery, in
part, by allowng carriers to assess per-line charges on their
custoners. 32 The Comm ssion has reviewed these charges to ensure
that carriers recover only costs directly attributable to Ioca
nurmber portability.*

25. I n addressing the consuner inpact of charges associ ated

30 47 U.S.C. § 251(b)(2).
31 47 U.S.C. § 251(e)(2).

32 See Tel ephone Nunmber Portability, Third Report and
Order, 13 FCC Rcd 11701 (1998).

33 See Long- Term Tel ephone Nunber Portability Tariff
Filings, CC Docket No. 99-35, Reconsideration of Decision to
Suspend and Investigate Tariff Filings of Sprint Local Tel ephone
Conpani es, DA 99-475 (Common Carrier Bureau Conpetitive Pricing
Div. rel. March 8, 1999); Reconsideration of Decision to Suspend
and I nvestigate Tariff Filings of Bell Atlantic Local Tel ephone
Conmpani es, DA 99-707 (Common Carrier Bur. Conpetitive Pricing
Div. rel. April 15, 1999); Reconsideration of Decision to
Suspend and Investigate Tariff Filings of Bell South
Tel ecommuni cations Inc, DA 99-1157 (Common Carrier Bur.
Conmpetitive Pricing Div. rel. June 14, 1999); Menorandum Opi ni on
and Order, FCC 99-158 (rel. July 16, 1999) (addressing filings of
Aneritech, GIE, Pacific Bell, and Southwestern Bell); Menorandum
Opi nion and Order, FCC 99-169 (rel. July 16, 1999) (addressing
filings of US WEST).

14
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with access charge and universal service reform on consuners,
should the Conm ssion consider the inpact of end user charges
resulting fromother reforms, such as nunber portability? Should
the Comm ssion consider requiring carriers to conbine charges
associated with all of our pro-conpetitive reforns into a single
lineitemor allowcarriers to identify these charges in sone ot her
way? On what statutory authority could the Commssion rely if it
were to adopt such a “one-line” requirenent? Moreover, should the
Comm ssion assess the overall cost inpact of all of our pro-
conpetitive refornms on consuners in a single proceeding or in the
context of separate proceedi ngs? Wich proceeding or tinefrane is
best suited for assessing the cost inpacts of our various reforns
on consuners? W seek comment on these questions. Comment er s
addressing these questions should do so with specificity, making
det ai |l ed proposal s where appropri ate.

26. W also seek comment on whether providers in other
i ndustries inpose m ni mum usage requirenents or flat rate charges
that apply regardl ess of usage. Are there other exanples of such
charges in the communications industry? |Is there any reason for
the Comm ssion to object to flat rate pricing for all |ong distance
services? Should the Comm ssion intervene if a custoner chooses
such a plan, and the Conm ssion | ater determ nes that a usage rate
plan would result in a nomnally lower bill for the consuner?

| V. Pr ocedur es

27. Pursuant to Sections 1.415, 1.419, and 1.430 of the
Conmmi ssion's rules, 47 CF. R 88 1.415, 1.419, 1.430, interested
parties may file comments no l|later than Septenber 20, 1999, and
reply comments no | ater than October 20, 1999. Interested parties
may file using the Comm ssion's Electronic Comment Filing System
(ECFS) or by filing paper copies. See Electronic Filing of
Docunents in Rul emaki ng Proceedi ngs, 63 Fed. Reg. 24,121 (1998).
Al filings should reference the CC Docket No. 99-249.

28. Parties submtting pleadings through the ECFS can send
their cooments and replies as electronic files via the Internet to
<http://ww. fcc.gov/e-filelecfs.htm >. CGeneral ly, i nterested
parties need to file only one copy of an el ectronic subm ssion. |If
mul ti pl e docket or rul emaki ng nunbers appear in the caption of this

pr oceedi ng, however, interested parties nust transmt one
el ectroni c copy of the pleading to each docket or rul emaki ng nunber
referenced in the caption. |In conpleting the transmttal screen,

interested parties should include their full nane, postal service
mai | i ng address, and the applicable docket or rul emaki ng nunber.

15
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Interested parties may also file by Internet e-mail. To get filing
instructions for e-mail subm ssion, interested parties should send
an e-nmail nessage to ecfs@cc. gov, and shoul d i nclude the foll ow ng
words in the body of the nessage: "get form<your e-mail address>."
A sanple formand directions will be sent in reply.

29. Interested parties who choose to file by paper nust file
an original and four copies of each filing. |f nore than one
docket or rulemaking nunber appear in the caption of this
proceedi ng, interested parties nust submt two additional copies
for each additional docket or rul emaki ng nunber. All filings nust
be sent to the Comm ssion's Secretary, Magalie Roman Sal as, O fice
of the Secretary, Federal Comunications Conmm ssion, 445 12th
Street, S.W, Counter TWA 325, Washington, D.C. 20554. Filings are
no | onger accepted at the Comm ssion's facilities |ocated at 1919
MStreet, N.W, Washington, D.C. 20554. Subject to the provisions
of 47 CF. R 8 1.1203 concerning "Sunshine Period" prohibitions,
this proceeding is exenpt fromex parte restraints and discl osure
requi renents, pursuant to 47 CF. R 8 1.1204(b)(1). For additional
information regarding this proceeding, contact Neil Fried at (202)
418-1530; TTY: (202) 418-0484.

V. ORDERI NG CLAUSE
30. Accordingly, IT IS ORDERED that, pursuant to sections
201- 05, 208, 254, and 403 of the Comunications Act, 47 U S.C. 88§
201- 05, 208, 254, and 403, this Notice of Inquiry IS ADOPTED.
Federal Comruni cati ons
Commi ssi on

Magal i e Roman Sal as
Secretary

16
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Separate Statenent
of
Commi ssi oner Susan Ness

Re: Low Vol une Long-Di stance Users (CC Docket No. 99-249)

Today, nost consuners are reaping the benefits of thriving
conpetition in the long distance nmarket—hoice is abundant,
innovation is ranpant, and per-mnute rates are the |owest they
have ever been. But some consuners are being left behind. Low
vol une consuners, in particular, are facing an array of new |line-
itemcharges that may exceed the of fsetting benefits of per mnute
rate reductions. For sone unknown nunmber of consuners, the nost
i nportant |ine—the bottomline—+s increasing.

Rates are being restructured in part because of the market
segnentation that naturally occurs in a substantially conpetitive
and unregul ated market. Additional causes of rate changes are the
ongoi ng changes in interstate access charges and uni versal service
support. What remains to be determned is whether sone of the
charges that are being inposed are attributable to marketpl ace
i nperfections, or distortions, and whether the operation of market
forces alone can reasonably be expected to correct any consuner
abuses that may be occurring.

| continue to believe the Conm ssion was right in looking to
conpetition, rather than entry, exit, and price regulation, as the
primary mechani sm for disciplining behavior in the |ong distance
market. | also believe that the Conm ssion has generally foll owed
the appropriate path in reformng the collection of universal
service support revenues and in allow ng | ocal exchange carriers to
recover a greater share of their fixed costs through non-traffic
sensitive charges to interexchange carriers. These devel opnents
are consistent with the Tel ecommuni cations Act of 1996; they are
fair to all parties; and they pronote increased econonic
ef ficiency, which should benefit all consuners.

But it is entirely appropriate to exam ne how t hese deci si ons
are being inplenented in the nmarketplace. There is anecdota
evi dence that sonme consuners are being charged nonthly fees that
represent nore than their allocated share of any associated
uni versal service support paynents or “presubscribed i nterexchange
carrier charges” and are, in addition, being assessed nonthly
m ni mum f ees whose reasonabl eness has yet to be established. Are
| ow- vol ume consuners paying their fair share of the costs of
interstate access, universal service, and carriers’ costs of
mai nt ai ni ng accounts—er nore than their fair share? If the latter,
we need explore what corrective actions mght be taken—by this



Federal Communi cati ons Conmm ssSi on FCC 99- 168

Comm ssion, by our colleagues on state comm ssions, by the
carriers, or by consuners thensel ves.

In short, we have a responsibility to assess the cumul ative
i npact of our orders, and of the carriers’ billing practices, on
consuners as well as on conpetitors. Through this notice of
inquiry, we are presenting these issues for discussion. I
underscore that this is a notice of inquiry, not a notice of
proposed rul emaki ng. We nust understand market conditions and
carriers’ practices before we can properly conclude that there is
a problem nuch less determne how it should be fixed. This is
precisely the right manner in which to proceed, cautiously, wth
open m nds, and a wllingness to understand the situation before we
deci de what should or should not be done.
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Di ssenting Statenent
of
Comm ssi oner Harold Furchtgott-Roth

Re: Low Vol une Long-Di stance Users (CC Docket No. 99-249)

| respectfully dissent fromthis Notice of Inquiry regarding
the inpact of flat-rated and m ni nrum usage charges on | ow vol unme
users. | wite to express ny ardent opposition to this inquiry
because | believe that the nmere suggestion of re-regulating a
conpetitive market is antithetical to the Tel ecommuni cati ons Act of
1996. Mbreover, the scope of this inquiry greatly exceeds what |
believe is necessary to neet the stated goal of this proceedi ng and
cannot be justified. Finally, | am concerned about the use of
limted Conm ssion resources on an exerci se driven by questionabl e
noti ves.

I . Thi s Notice  of Inquiry is Antithetical to the
Tel ecommuni cati ons Act.

The Tel econmuni cati ons Act of 1996 was | andmark | egi sl ati on.
Hi storically, telecommuni cati ons markets were m cromanaged by bot h
federal and State regulation and were Jlargely closed to
conpetition. Throughout the Tel econmmunications Act's various
statenents of objectives, the concepts of conpetition and
deregul ation for telecomunications markets are often repeated.
The nessage from Congress is clear: federal regulators nust
refrain fromintruding in conpetitive markets.

The Comm ssion has |ong recogni zed that the market for |ong
di stance services is substantially conpetitive.! 1In reclassifying
AT&T as a non-domnant carrier, the Comm ssion noted "intense
rivalry" in the long distance market, and found that no |ong
di stance carrier had the ability to control prices in the market.?
On nuner ous subsequent occasions, the Conm ssion has acknow edged

1 In 1991, the Conm ssion found that certain business and
toll-free services had beconme substantially conpetitive. See
Competition in the Interexchange Marketpl ace, CC Docket No. 90-
132, Report and Order, 6 FCC Rcd 5880 (1991). By 1995, the
Comm ssi on had concl uded that nost maj or segnents, and the vast
majority, of long-distance services were subject to substanti al
conpetition. Mdtion of AT&T Corp. to be Reclassified as a Non-
Dom nant Carrier, Order, FCC 95-427, 11 FCC Rcd 3271 (1995).

2 ld. at para. 26, 72.
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that the long distance nmarket is substantially conpetitive.?3
| ndeed, in announcing this inquiry to the press, the Conm ssion
acknow edged "t he conpetitive nature of the | ong distance i ndustry
in this country."*

Despite the unanbi guous mandate from Congress to refrain from

regul ating conpetitive markets, |ike the one for |ong distance
services, the majority insists on suggesting the possibility of
"regulatory intervention." Today's Notice of Inquiry is replete

with suggestions of federal government intrusion into the
conpetitive long distance market.® Inquiries about whether the
pricing decisions made by market participants "are appropriate" or
whet her their charges "are justified" are vestiges of cost-based
regul ati on. How can it be that the Comm ssion nust still ask

8 See, e.g., Report in Response to Senate Bill 1768 and
Conf erence Report on H R 3579, 13 FCC Rcd 11810, Report to
Congress, FCC No. 98-85 (1998) (Comm ssion stating that, because
| ong di stance markets are substantially conpetitive, it would
expect | ong distance conpanies to pass through access charge
reductions to their custoners.); see also Policy and Rul es
Concerning the Interstate, |nterexchange Market pl ace;
| mpl ement ation of Section 254(g) of the Comunications Act of
1934, as anended, CC Docket No. 96-61, Second Report and O der,
11 FCC Rcd 20730 (1996) recon. pending. (the devel opnment of a
substantially conpetitive market for interstate interexchange
servi ces enables the Comm ssion to seek to elimnate tariffs for
non- dom nant i nterexchange carriers); Regulatory Treatnent of LEC
Provi sion of Interexchange Services Originating in the LEC s
Local Exchange Area, Second Report and Order, FCC No. 97-142
(1997) ("Because we previously have found that markets for |ong
di stance services are substantially conpetitive in nost areas,
mar ket pl ace forces should effectively deter carriers that face
conpetition fromengaging in the practices that Congress sought
to address through the section 214 requirenents.").

4 "FCC to Ensure that Al Consumers Benefit from
Conpetition," Conm ssion Press Statenent, July 16, 1999.

5 See, e.g., Low Volune Long-D stance Users, Notice of
| nqui ry, CC Docket No. 99-249, at paras. 14 (whether conditions
"warrant regulatory intervention"), 18 (what scope of regulatory
intervention is warranted), 19 (whether the Comm ssion can
prohi bit | ong distance carriers fromrecovering charges through
flat charges), 21 (whether the Comm ssion should require |ong
di stance carriers to maintain certain rate plans).

2
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"whet her, and the extent to which, governnent intervention despite
the availability of conpetitive choices may be in tension with the
deregul atory enphasis of the Act."® Opening this type of inquiry
will undoubtedly have a chilling effect in this conpetitive
industry. | findit inpossible to reconcile the nmere suggestion of
re-regulation of this market with the deregul atory objectives of
t he Tel econmuni cati ons Act.

1. The Scope of this Inquiry Exceeds What is Necessary to Reach
Its Stated Goal

|f the majority's true concernis to protect | ow vol une users,
the scope of this inquiry far exceeds what is necessary. There are
certainly long distance carriers in the market today that offer
service wthout flat-rated or mninmum charges. In fact, in a
recent press release Chairman Kennard made the entirely rational
suggestion to consuners that, if they "see higher flat fees [on
their long distance bills] w thout reduced per-mnute rates, they
may want to shop around for another |ong-di stance conpany, or even

consi der not having a presubscri bed | ong-di stance conpany at all."’
It seens the Chairman recogni zes that consuners are well suited to
help thenselves in a conpetitive narket. In any event, the

Comm ssion could satisfy its stated goal by sinply considering
whether to collect and to dissemnate information regarding the
flat-rated and mnimum charging policies of each market
participant. Mke no mstake, | do not believe that this is the
proper role of a governnment agency, nor do | believe that the
Communi cations Act directs the Conmssion to take such action

Private entities are better suited to serve this function. I
merely note that the inquiries in today's itemgo far beyond this
narrow topic. This inquiry indicates that the mgjority will, at a
m nimum consider a return to the nmethods of m cro-nmanagenent of
pricing decisions that Congress has rejected.

I11. The Inquiry Cannot Be Justifi ed.

The mgjority justifies this inquiry on the energence of a
nunmber of factors "it did not anticipate” resulting fromits access

and universal service reform proceedi ngs. Specifically, the
Comm ssion cites as "significant devel opnents:" (1) the decision
6 |d. at para. 18.
! "FCC to Ensure that Al Consuners Benefit from
Conmpetition," Conmm ssion Press Statenent, July 16, 1999.

3
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of three conpetitive long distance providers to charge a flat,
aver aged, nonthly PI CC pass-through charge; (2) the decision of two
conpetitive long distance providers to initiate nonthly m ninmum
usage charges for basis-rate custoners; and (3) the decision of one
conpetitive | ong di stance provi der to recover sone of its universal
service contribution through a flat charge.?®

As an initial matter, | amdeeply disturbed by the suggestion
t hat a governnent agency shoul d regul ate based on any "anti ci pat ed
factors" other than those which one would expect in a conpetitive
environnent.® The public should have full confidence that we, as
regul ators, have no preconceptions about the results of our
deci sions other than the belief that a conpetitive outcone is the
best that can occur. The notion of unanticipated factors affecting
regul atory action is, at its core, an archaic and anti-consuner
concept that suggests a belief that federal bureaucrats, through
omni sci ence and omi pot ence, nmake better decisions than consuners
inaconpetitive market. It is simlar bureaucratic arrogance that
| eads sone to believe that governnment can concoct nodels to
consi der every conceivable factor to reach a perfect outcone. Wen
gover nnent says that a nodel can do as well as a market in terns of
efficiency, the governnment is engaging in self-deception.

In any event, it is disingenuous to suggest that the decision
of a participant in a conpetitive market to pass along its costs to
its custonmers is "unanticipated."” In fact, this was not
unantici pated. For nonths, | have explained that, in a conpetitive
mar ket, prices are determ ned by costs. Conpetitive businesses
take prices as given by costs, not by the w shes of outside
spectators. Sinple economcs dictate that conpetitive busi nesses
must pass along new costs, including new taxes, to their
custoners. ! | certainly did not invent this idea. It is one that
any coll ege freshman taki ng a basi c econom cs course coul d repeat.
In fact, the Conm ssion relied on this basic economc principle in
touting that recent access charge reductions, i.e., reductions in

8 Low Vol une Long-Di stance Users, Notice of Inquiry, CC
Docket No. 99-249, at para. 12.

o | explain below why these so-call ed unantici pated
factors were entirely predictable given the conpetitive nature of
the I ong di stance nmarket.

10 See, e.g., Dissenting Statenent of Conm ssioner Harold
Furchtgott-Roth, Federal-State Joint Board on Universal Service,
FCC 98- 120.
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the costs faced by participants in a conpetitive narket, were
likely to lower prices.! It seens that the Commission is
confortable with | ong di stance carriers passing through their cost
savi ngs, but unconfortable when those same carriers pass through
their fixed costs and newl y i nposed taxes.

| support the Comm ssion's regulatory reforns designed to
elimnate inplicit subsidies. Recovering non-traffic-sensitive
costs on a usage-sensitive basis creates an inplicit subsidy from
hi gh-vol une users to | ow vol une users. | agree that these inplicit
subsi di es have a disruptive effect on conpetition. To the extent
the Comm ssion's reforns renove this subsidy, we nust now Iet
conpetitive forces work. | do not believe that elimnating
regul atory barriers to conpetition can ever be the inpetus for
further regul atory action by this agency. W nust not intervene in
a conpetitive market whether it be for the "protection" of
consuners or for any other reason.

The majority maintains that its inquiry is designed to ensure
that | owvolunme residential and single-line business consuners
share in the benefits of wuniversal service and access charge
reform Three nenbers of this same nmgjority, however, weeks ago

raised the e-rate tax on these sane custonmers' bills by $1 billion
-- roughly $10 per househol d per year -- to pay for an excessive
schools and |Ilibraries program Where was their concern for

consuners then?
V. The Comm ssion's True Motivation

This overly-broad inquiry |leads ne to question the notives of
the Commi ssion in adopting this item First, | believe that the
timng of this Notice is designed to coincide, at |east
approximately, wth the decrease in access charges and the

exorbitant increase in funding of the schools and libraries
program Moreover, | am deeply concerned that, yet again, the
1 "Access Charges Cut -- Lower Long Distance Rates Should

Fol |l ow," Comm ssion Press Statenent, June 29, 1999 ("' Consuners
shoul d be the ultimate beneficiaries of these reductions,' said
[ FCC] Chairman WIlliamE. Kennard.); see also Report in Response
to Senate Bill 1768 and Conference Report on H R 3579

(Commi ssion stating that, because |ong distance markets are
substantially conpetitive, it would expect |ong distance
conpani es to pass through access charge reductions to their
custoners).
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Commi ssion has taken regulatory action for the purpose of
distancing itself fromthe taxes that they established, and because
they are angry with carriers who have i nformed consuners about the
tax. | amconcerned about the use of |imted Comm ssion resources
on an exercise driven by questionable notives.

Timng of the Notice of Inquiry

The Comm ssion has engaged in a public relations canpaign to
convince the Wshington political establishnment that nmassive
increases in the e-rate tax could be offset by access charge
reductions and that the American consunmer need not ever know about
ei ther the access charge reduction or the increased e-rate tax. 1In
this way, the Commssion can claim that its new tax is not
responsible for increased rates. The Conm ssion's canpaign,
however, does not ring true for at |east one set of consuners:
| ow- vol unme users. | have repeatedly pointed out the fallacy in the
connecti on bet ween access charge reductions and i ncreased uni ver sal
service fund contributions; nanely, there is no assurance that the
consuners who benefit from access charge reductions will be the
same consuners who wi I | bear the new universal service burden. The
i ssue shoul d not be whether, despite nmassive tax increases that may
of fset decreases in federal access fees and charges, | XCs have no
net differences in costs. The issue is whether, absent nmassive tax
i ncreases, consuners woul d be better off. Today's inquiry seeks to
assuage t hose consuners fromwhomthe Conm ssion is unable to hide
its e-rate tax increase.

Anot her Attenpt to Conceal the E-rate Tax

Fromits inception, the Comm ssion has attenpted to concea

the e-rate tax fromconsuners. It has done so through a series of
actions, both formal and informal, to coerce |ong distance
conpanies into hiding the tax. First, it enployed behind-the-
scenes threats and pressure. When that was unsuccessful, the
Comm ssion nmade its threats public by adopting unconstitutiona
"truth-in-billing" rul es ostensibly designed to penalize
"deceptive" billing practices that, in fact, limt how I|ong

distance carriers may identify e-rate tax line itenms on their
bills. Now, the Comm ssion is unholstering its biggest threat of
all: the power to re-regulate the |Iong distance industry.

This story begins with the Conmm ssion's devel opnent of the
schools and | ibraries program In a May 1997 Order, the Comm ssion
"requir[ed] phone conpanies [to] make . . .[a universal service]
‘contribution' for the social good of wiring schools and libraries
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tothe internet. . . . [T]he conpanies will have to hand over $2.25
billion in extra charges for the wiring cause.”" New Phone Tax,
Wal |l Street Journal, Decenber 9, 1997.

In Decenber of 1997, | first noted nmy concern that the
Comm ssion was pressuring carriers not to place line-itens for
t hese charges on their consuners' bills.'2 At the tine, it was
widely reported that the "Comm ssion prefers that [universal
service costs] be rolled into rates, " and that the FCC was irate
wi th conpanies that planned to pass this tax through to consuners:

The FCCis angry at conpani es that plan to di scl ose those
costs to custonmers as a line itemon the nonthly bill
"They don't want us to call it atax," [said one industry
representative]. "But that's what it is."

A New Tax for the New Year, The Washi ngton Post, Decenber 2, 1997.

| objected to the Comm ssion's efforts to hide this tax from
consuners, meking clear that "I do not share such a preference or
endorse such efforts. . . . No carrier should have its billing
information restricted or limted by the Conmm ssion."* |ndeed,
believe that consumers have a right to know when they are paying
federal charges; the Comm ssion should not discourage conpanies
from placing federal universal service charges on their bills.
Line items for new taxes are a neans of letting custoners
under stand why rates are not | ower than they woul d have been absent
the new taxes. These |ine itenms are not a nmeans of pronoting
"hi dden rate increases,”" as sone have called it. To the contrary,
the only "hidden rate increases" here are those that result from
obscured and unexpl ai ned t axes.

Despite the benefits of fully informng consuners about

12 Federal -State Joint Board on Universal Service, Third
Order on Reconsideration, CC Docket No. 96-45, 12 FCC Rcd. 22801,
22814 (1997) (Dissenting Statenent of Conm ssioner Furchtgott-
Rot h) .

13 Monday Decenber 8, Conmunications Daily.

14 Federal -State Joint Board on Universal Service, Third
Order on Reconsideration, CC Docket No. 96-45, 12 FCC Rcd. 22801,
22814 (1997) (Dissenting Statenent of Conm ssioner Furchtgott-
Rot h) .
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gover nment - mandated charges, "[t]he adm nistration, which has
touted the [schools and libraries] program as the centerpiece of
President dinton's education goals, would rather that custoners
not know." Item zed |list of phone fees hotly debated USA Today
Decenber 15, 1997 at B-12. So, it was reported, "the FCC :
had been pushing hard to get major |ong-distance carriers to agree
not to put line-item charges on residential phone bills at |east
until July." FCC Postpones Ruling on Internet Connections,
Washi ngton Post, Decenber 13, 1997 at F-9. These efforts were
designed to "mask [the tax] for a while, to take sone pressure off
fromthe HIl." Id. For the first few nonths of the program the
Commi ssion even "decided to reduce the [initial universal service]
charges after the carriers said the fee could | ead to higher rates
and after AT&T and MCl threatened to specify the charge on the
bills they send to custoners.” Fund to Aid Technology in School s
Facing Big FCC Cuts, New York Tines, Decenber 15, 1997 at D 1.
Apparently, "the agency worried that if mllions of Anericans began
seeing such fees on their bills, popular support for deregulating
the tel ecommunications industry could begin to erode.” 1d. At
this point, nost large carriers began to place the [ine itens only
on bills for conmercial custoners, declining to specify the charges
on bills for residential custoners.

Last spring, the general issue of line itens for schools and
libraries "contributions"” arose agai n when the Conm ssi on began to
consider raising the funding level for the schools and l|ibraries
pr ogr am By then, many carriers had announced that they would
recover these costs through separate line itens on individual
consuners, such as residential cust oners. Agai n, t hese
announcenents angered sone at the Comm ssion. See, e.g., Statenent
of Chairman WIlliamE. Kennard on AT&T Long Di st ance Announcenent,
May 28, 1998 ("AT&T's announcenent is premature, unwarranted and
inconsistent with their own public proposals to the FCC Thi s
announcenent suggests that AT&T wll raise rates to pay for
uni versal service."); "AT&T addi ng surcharges; FCC Furious," USA
Today, May 29, 1998 at 2 ("The FCCis livid.").?®

15 See al so FCC Caught in Mddle on Rate Rise, June 11
1998 at CG-3 ("The FCC had hoped that |ong distance carriers woul d
absorb the costs of the program . . . But AT&T Corp., M
Commruni cations Corp. and other carriers plan to | evy new charges,

"). See generally, Sonme MCI Custoners Seeing Surge in

Phone Bills, Washi ngton Post, January 31, 1998 at page H 3 ("FCC
officials are upset about being bl amed by MClI for the new
charges. The agency mai ntains that the universal service fees

8
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| medi ately after carriers announced their intent to place
line itenms on residential bills, the Comm ssion announced its plan
to initiate a so-called "truth-in-billing" proceeding. Schools,
Libraries, Health Care Discounts Program Faces More Scrutiny,
Washi ngt on Report, June 15, 1998 (Comm ssioners "said they plan to
adopt a notice of proposed rulemaking to help clear up consuner
confusion about new rates and fees attributed to the discount
prograns").

Even worse, in the view of sone at the Comm ssion, opponents
of the tax were blam ng not just the Comm ssion for the inposition
new consuner charges, but also the current Adm nistration, which
strongly supported the schools and libraries program As one news
magazi ne reported:

[ The Vice President's] biggest high-tech achievenent to
date is a programto wire every classroomand library in
the country. . . . But right now the programis under
assault from congress as an out of control entitlenent
engi neered by an out-of-control bureaucracy. Wich does
not do nmuch for CGore's reputation as the architect of
rei nventing governnent. Even nore om nous is another
threat: starting this sumer phone conpanies that were
ordered to pay for the programare threatening to add a
new charge to the long distance bills of residential
consuners. Critics are already calling it the Gore Tax.

TIME, Karen Tumulty & John Di ckerson, CGore's Costly H gh Wre Act,
at 52, My, 25 1998.1¢ Gt hers even clained the schools and

are technically charged to | ocal phone conpanies, . . . which are
authorized to seek conpensation fromlong distance carriers.

It's up to MClI and ot her | ong-di stance conpanies to decide how to
pay, the FCC contends.").

16 See also, id. ("The blane inevitably finds its way to
Gore, whose hands many see in virtually everything the FCC
does."); A New Tax for the New Year, The Washi ngton Post,
Decenmber 2, 1997, ("The Internet in-the-schools idea was hatched
by Vice President Gore and his friend Reed Hundt, the recently
departed FCC chairman. They consistently tout the benefits of
the program but not its costs."); Senators tell FCC "CGore tax"
too costly, The Washi ngton Tines, June 11, 1998 at B-9
("Lawmakers said the FCC overreached its mandate by setting up a
$2.25 billion fund to wire schools and libraries, which critics

9
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libraries program had been initiated in order to enhance the
chances of possible presidential candidates, arguing that it was

nothing less than a stealth canpaign to enhance CGore's
presi dential prospects. "This was not to be a political
cash-grant programso that Al Gore can run for President,
[ one Congressman] conplain[fed]."

| d. at b55.

Toward the end of 1998, an investigation by the United States
House of Representatives confirmed the Conm ssion's attenpt to
prevent carriers fromassoci ating the federal governnment with these
char ges:

It is clear that the FCC pressured and threatened |ong
di stance carriers in an inappropriate manner fromtaking
action regardi ng howl ong di stance carriers woul d recover
their contributions to universal service from their
t el ephone subscri bers. The FCC was apparently notivated
to exert such pressure to fulfill the Adm nistration's
political agenda to connect every classroomin the United
States to the Internet by the Year 2000, and to do so
whil e hiding the costs of their agenda fromthe Anerican
public.

Hi |l Report Finds FCC Threats, political Acts Agai nst AT&T and MCl,
Comruni cations Daily, Novenber 30, 1998.

In the "Truth-in-Billing" proceeding, the Comm ssion adopted
"standardi zed | abel i ng" requirenents that, when fully inplenented,
will prohibit any line itens that indicate that the universal
service charge is federally-mandated or federally-inposed. As |
explained at the time the rules were adopted, | believe they raise

have dubbed the "CGore tax" because of Vice President Al Core's
vi gorous support of the program The issue cane to a head this
week after |ong-distance conpanies said they would start addi ng
about $1 a nonth to consuners' bills to fund the program");
Phone Wars | eave FCC in a Political Conbat Zone, The New York

Ti mes, August 13, 1998 at D1 ("Wen a dispute arose over the
commi ssion's plan to raise noney to subsidize internet
connections for schools and libraries, the fees were imedi ately
| abel ed the "Gore tax" on Capital HII.").

10
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serious concerns under the First Amendnent.?’

In initiating this Notice of Inquiry, the mgjority has sent
anot her message to the long distance industry. In paragraph 18,
t he Comm ssion asks: "Are there neasures we can take that do not
require direct regulation of [1XCs, but that would give this
Comm ssi on greater control over the manner in which access charges
and uni versal service assessnents are passed on to consuners?" |
am troubl ed by what appears to be another attenpt to control the

| ong di stance conpani es' attenpts to i nformconsuners about the e-
rate tax.

At bottom | fear that this agency has only opened this
i nquiry because many carriers went "against the FCC s w shes and
item z[ed] the phone tax." New Phone Tax, Wall Street Journal,
Decenber 9, 1997. That is not a legitimte reason for regulation.

o See Truth-in-Billing and Billing Format, CC Docket 98-
170, First Report and Order and Further Notice of Proposed
Rul emaki ng (Di ssenting Statenment of Comm ssioner Harold
Fur cht gott- Rot h).

11
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Separate Statenent
of
Comm ssi oner M chael K. Powel |, Concurring

Re: Notice of Inquiry, Low Volune Long-Di stance Users (CC Docket
No. 99-249).

| wite separately, both to express the degree to which I
support this Notice and to highlight sone inportant concerns |
bel i eve we shoul d al ways bear in mnd as we study this and sim|lar
issues related to the consuner inpact of our pro-conpetitive
reforns.

To the extent this Notice stands for the proposition that we
shoul d be conscious of the inpact of our reforns on consuners, |
vi gorously support it. The 1996 Act refl ects Congress’ fundanental
judgment that markets are nore likely than traditional regulation
to enhance consuner welfare. To effect this transition to
conpetitive markets, we nust inpose requirements designed to
elimnate the vestiges of the old nonopoly systemand its tangled
web of inplicit subsidies. Yet, try as we mght, we regul ators can
never inpose these requirenents in a way that leads to fully
predictable results for consuners. Thus, it is prudent that we
monitor the inpact of our reforns on consuners in an effort to
ensure that such inpacts are not inconsistent with the goals of the
reforns or the Act nore generally.

As we nonitor these inpacts, however, we nust continue to
resist the tenptation to substitute politics for policy. That is,
we nmust remain aware that sone of our pro-conpetitive reforns my
arouse passions in the public not so nuch because they *“harnt
consuners in any legitimate sense, but sinply because these reforns
i nvol ve change. One way that we can stay vigilant in this regard
is to keep always in the backs of our mnds two critical questions:
(1) are these reforns necessary to pronote conpetition; and (2) are

these reforns fair? | |ook forward to exam ning these and rel ated
guestions in the context of this proceeding. Even at this early
stage, however, | firmy believe in the possibility that we can

answer both of these questions resoundingly in the affirmative,
while remaining true to our core mssion of delivering on the Act’s
prom se of conmpetition for all consuners. | begin to explore the
bases for this strong belief bel ow

l. Access Charge and Universal Service Refornms Are Necessary to
Pronote Conpetition

So, are our access charge and universal service reforns
necessary to pronote conpetition? This question has been asked,
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answered and affirnmed repeatedly by this Conm ssion and our
predecessors, and | see no evidence on the horizon that would
underm ne that fundanental judgnent. This is not a subjective or
i deol ogi cal preference but a concl usion borne of econom cs.

| applaud the Comm ssion’s stated commtnment to reformng
uni versal service to make those subsidies nore explicit and
portable. This reformw || encourage new entrants to conpete nore
vigorously for many consuners by wundermning the advantage
i ncunbent LECs have traditionally enjoyed by virtue of their
excl usive access to inplicit universal service subsidies.

Simlarly, | applaud the Comm ssion’s ongoi ng recognition that
in order to create incentives for economcally efficient entry by
conpeting exchange access providers, we will need to all ow access
charges to nore properly reflect the manner in which access costs
are incurred. Thus, costs that increase the |Ionger one is on the
phone mght properly be recovered through per mnute pricing.
Mor eover, costs that remain about the sanme, regardl ess of how many
calls one makes, or how |l ong any one call is, should be recovered
by flat charges. As the Notice indicates, however, the
artificially high per mnute |long distance rates resulting from
traditional subsidies of | owvolune consuners di storted conpetitive
entry. Conpetitors realized that high volunme consuners and
busi nesses were paying rates well above cost and thus sei zed on the
opportunity to serve them and thereby nmaximze profits.
Conversely, conpetitors have been slow to enbrace |ow volune
residential custoners under the old system because these firns are
less likely to be able to recoup the costs of serving those
custoners, relative to serving high volune custoners. Hi gh per
m nut e | ong di stance rates al so have di scouraged all consuners from
using this val uable service. Qur access charge refornms sought to
correct these problens by ensuring that flat costs are recovered
through flat fees and per m nute costs through per mnute fees.

Thus, both our access charge and uni versal service reforns are
necessary to pronote conpetition because they renove policies that
tend to nmake sonme custoners, particularly |ow volunme custoners,
unattractive prospects for new entrants. Wthout these reforns,
all consuners, including | ow vol unme consuners, would be much | ess
likely to receive the benefits of conpetition.

1. Access Charge and Universal Service Reforns Do Not Appear to
Be Unfair to Consuners

A. Low Vol une Consuners as a Protected d ass
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Next we nust ask whether our access charge and universal
service reforns are fair to consuners. But what does it nean to be
“fair” with respect to these reforns?

O course, some suggest (as, regrettably, the focus of this
item appears to) that because of sone inpedinent or dysfunction
suffered by low volume consuners, it is unfair to deny those
consuners the benefit of being subsidized by their higher vol une
friends and neighbors. This notion is both untested and
anal ytically weak.

Al t hough | support watching to see if there are unanti ci pated
i npacts of our refornms, | worry that this Notice al nost prejudges
the issue whether “low volunme consuners” constitute sone type of
protected class. As a threshold matter, a bit of caution is in
order about whom such consuners may be. One mght be msled to
believe that |ow volume consunmers are poor, elderly or rural
individuals. In sonme cases yes, but by no neans does | ow vol une
necessarily correlate with these groupi ngs for which the governnent
of ten accepts sonme social responsibility. Low volune sinply neans
| ess long distance calling. Thus, wealthy parents whose kids and
famly live locally may be |ow volune consuners. Simlarly
busi nesses that operate only locally are | ow volume with respect to
| ong distance calling, as are high tech-types who use e-mail and
| nt ernet conmuni cations (viatheir | ocal internet service provider,
or I SP) instead of the phone. Conversely, there may be synpathetic
hi gh vol unme consuners who may seem equal |y deserving of specia
consideration (e.g., poor immgrant famlies who nake nunerous | ong
di stance calls honme to their famlies, rural custoners isol ated by
di stance and geography, working class famlies who are struggling
to pay for their kids' college and stay in touch wwth themat the
sanme tine).

But even if we later determne that |ow volune consuners
i nclude constituencies for which governnent sonetines expresses
synpathy, there is little evidence to suggest that |ow vol une
consuners are trapped in that status. To the contrary, the |ong
di stance industry constantly bonbards all consuners wth
conpetitive pricing options through the mass nedia. Sone of these
options may aneliorate the i npact of flat charges on consuners. 1In
i ght of such conpetitive choices, it would seemover-regul atory —
and, indeed, paternalistic — to take steps to mnimze inpacts on
consuners before at least attenpting to educate them on how they
may protect thenselves in the marketplace. For exanple, custoners
can make use of dial around services that allow the custoner to by
pass the costs charged by a presubscribed carrier. In addition
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custoners can switch torate plans that offer greater val ue t hrough
| oner I ong distance rates. In sum | amnot yet persuaded that the
conpetitive choices available to consuners are insufficient to
af ford t hem adequate opportunity to protect thensel ves agai nst the
potential harms described in the Notice.!?

| believe we nust continue to resist the tenptation to favor
certain consuners over others unless thereis a well-docunented and
conpelling reason to do so. Rat her, we mnust | ook beyond poorly
defi ned groups of consuners to assess the inpact of our reforns on
all consunmers. W also nust recognize that, in the conpetitive
paradigm our prinmary role as regulators is to ensure that
anti-conpetitive behavior, fraud and other conpetitive abuses do
not hinder consunmers’ freedom to obtain services in the
mar ket pl ace. At this early stage of the proceeding, | would note
only that many of the potential inpacts on consuners addressed in
the Notice do not inplicate this primary role.

B. The Fairness of Cost-Causative Rates and Renoving
| mplicit Subsidies Armong Consuners

| also question whether our refornms have resulted in |ow
vol ume consuners paying nore than their fair share of network costs
as part of their long distance service. Sone significant portion
of the cost of serving a custoner is the cost of having a tel ephone
line to one’s hone—ene that is always available and highly
reliable. This cost generally does not vary no matter how much t he
custoner uses his line. Both a custoner’s |local conpany and its
| ong distance conpany use that “common line” to provide that
custoner service. Consequently, sone portion of the common line’s
cost is attributable to each carrier and will be reflected in the
custoner’s bill. W traditionally have allowed carriers to recover
these flat costs through per m nute charges, which had the effect
of inflating the rates of consuners who nmake nmany |ong distance
calls. By ensuring that flat costs are recovered through flat fees
and that per mnute costs are recovered through per mnute fees,

! And even if we nust resort to additional regulation, I
woul d submt that we should first attenpt neasures that do not
anmount to direct regulation of a conpetitive industry, such as
requiring LECs to bill the PICC directly to end users. |In any
event, | feel strongly that we should be cautious about inposing
new regul ati on on |ong distance or other carriers, recognizing
that any such requirenments may weaken the vigor of conpetition in
t he tel econmuni cations industry.
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however, our access charge refornms arguably have made the rate
structure nore fair by making consuners nore responsible for the
costs they cause, including the flat cost of having a comon |i ne.

Further, as indicated, our access charge refornms were desi gned
to correct inplicit subsidy flows from high volume to | ow vol une
users that artificially made the price of |ong distance service
nor e expensive and i npeded the devel opnent of conpetitive choices
for all consunmers. In that sense, flat charges on consuners’ | ong
distance bills may represent the price consuners should pay for
adoption of a nore pro-conpetitive rate structure. This is an
especially inportant and ironic point for | ow volunme consuners, as
the very inplicit subsidies that were designed to favor them under
the old system al so nade them | ess attractive to conpetitors and
t hus dooned them to fewer opportunities for conpetitive choice.
Thus, to the extent that access charge and simlar reforns help

pronmote conpetition for all consuners, including |ow volune
consuners, it is difficult to conclude that these reforns are
sonehow unfair. It also does not seemunfair to free high vol une

consuners fromthe burden of subsidizing | ow vol une consuners.
C. The Difference Between Consuner “Val ue” and “Harn?

This is not to say that high and | ow vol une custoners facing
simlar common line costs obtain the sanme value in exchange for
payi ng those costs. Flat rates have one inherent characteristic.
If the rate is flat, you wll get nore value fromyour service if

you use it a lot. For exanple, Internet service is now al nbst
universally priced as a flat rate—e.g., $19.95 per nonth for
unlimted use is common. If | subscribe to this service and only
“surf the Net” 2 hours a week, | will get |less value out of the

service than ny retired nei ghbor who spends 100 hours a week on the
Net planning his next trip to sone exotic destination. It would be
a m stake, however, to say that | am “harned” because | ama “| ow
vol une” user. | have the sane potential to get as nuch val ue from
my service as ny neighbor if | chose or needed to do so. Moreover,
| assure you that nmy ISP is making up for ny relative | ack of use
t hrough ny nei ghbor’s extensive use. Thus, we should not confuse
consuner “value” with “harm?”

D. Managi ng Consuner Expectations Devel oped Under Monopoly

One final note on fairness: sone will urge us to define
fairness based on what consuners cane to expect under the old
nmonopoly system of inplicit subsidies. Consuners have been

conditioned to believe that they should only have to pay |ong
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di stance carriers for the time they are on the phone, i.e., solely
t hrough per mnute charges. | ndeed, the governnent bears much
responsi bility for that expectation, given the manner and net hod by
which it regul ated cost recovery. Some wll urge us to find the
effects of our reforns fair only to the extent that these
expectations remain satisfied. But consuners’ expectations that
they would not be charged flat rates devel oped not because the
traditional pricing structure was inherently fair or reflective of
the underlying cost of service, but sinply by virtue of rules
developed in a largely nonopolistic environnent. Thus, in
assessing whether the inpact of our pro-conpetitive refornms on
consuners is fair, we nust | ook beyond consuners’ own expectations
regar di ng how t hey obtai ned service under the ol d nonopoly regine.
It takes sone courage to do so, but such a transition is clearly
required if there is to be any hope of effecting Congress’ vision
of conpetition and its recognition that inplicit subsidies are
anat hema to that vision

I11. Conclusion: A Plea for Avoiding Re-Regul ati on of Conpetitive
Mar ket s

Thus, there may be many reasons to conclude that our access
charge and uni versal service reforns are both necessary to pronote
conpetition and fair to consuners. In particular, we nust
recognize that it may be inpossible to achieve any economcally
efficient price structure (or free high volunme consuners fromthe
burden of subsidizing |ow volune consuners) if we step in and
regulate to “protect” | ow vol unme consuners fromthe inpact of flat
charges. This loom ng inpossibility makes it especially disturbing
to suggest, as sone of the questions in the Notice do, that
regul ation of rates is the solution.?

The long distance industry is highly conpetitive and has

created greater choice and value for all consuners. Furt her
overall long distance rates have continued to decline, as the
Notice properly indicates. This increasingly conpetitive

envi ronnent has been spurred on, in recent years, by the previous
Commi ssion’s wi se deci sion to decl are t hese conpani es non-dom nant,

2 Specifically, I amunconfortable with the extent to
whi ch the Notice seeks comment on whet her the Conm ssion shoul d
mandate certain retail rate structures or constrain the manner in
whi ch | ong di stance carriers recover universal service and access
charge contributions. At the very |least, requests for such
conment seem prenat ure.
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thereby freeing them from sonme of our nore burdensone, demand-
stifling, innovation-sapping regulations.

| remai n open to anal yzi ng and addressi ng any significant and
i nequitabl e consuner effects of our refornms through regulatory
means in the event (which, at present, | find unlikely) that these
i npacts cannot be addressed through market-based approaches. I
woul d urge only, in evaluating the options before us, that we be
hesitant to sacrifice the very pro-conpetitive reforns that |
continue to believe wll result in greater consunmer welfare than
our regul ations ever coul d.



