
Subpart F—Exclusion of Plans and
Enforcement

§ 146.180 Treatment of non-Federal
governmental plans.
The plan sponsor of a non-Federal
governmental plan may elect to be
exempted from any or all of the
requirements identified in paragraph (a)
of this section with respect to any
portion of its plan that is not provided
through health insurance coverage, if
the election complies with the
requirements of paragraphs (b) and (c) of
this section. The election remains in
effect for the period described in
paragraph (d) of this section.
  (a) Exemption from requirements. The
election described in this section
exempts a non-Federal governmental
plan from the following requirements:
     (1) Limitations on preexisting
condition exclusion periods (§ 146.111).
     (2) Special enrollment periods for
individuals (and dependents)
(§ 146.117).
     (3) Prohibitions against discriminating
against individual participants and
beneficiaries based on health status
(§ 146.121).
     (4) Standards relating to benefits for
mothers and newborns (section 2704 of
the PHS Act).
     (5) Parity in the application of certain
limits to mental health benefits (section
2705 of the PHS Act).
  (b) Form and manner of election.
     (1) The election must be in writing.
     (2) The election document must
include as an attachment a copy of the
notice described in paragraphs (f) and
(g) of this section.
     (3) The election document must state
the name of the plan and the name and
address of the plan administrator.
     (4) The election document must either
state that the plan does not include
health insurance coverage, or identify
which portion of the plan is not funded
through insurance.
     (5) The election must be made in
conformity with all the plan sponsor’s
rules, including any public hearing, if
required, and the election document
must certify that the person signing the
election document, including if
applicable a third party plan
administrator, is legally authorized to
do so by the plan sponsor.
     (6) The election document must be
signed by the person described in
paragraph (b)(5) of this section.
  (c) Timing of election.
     (1) For plans not subject to collective
bargaining agreements, the election must
be received by HCFA by the day
preceding the beginning date of the plan
year.

     (2) For plans provided under a
collective bargaining agreement, the
election must be received by HCFA no
later than 30 days after—
     (i) The date of the agreement between
     the governmental entity and union
     officials; or
     (ii) If applicable, ratification of the
     agreement.
     (3) HCFA may extend the deadlines
specified under paragraphs (c)(1) and
(c)(2) of this section for good cause.
     (4) If the plan sponsor fails to file a
timely election in accordance with
paragraphs (c)(1) through (c)(3) of this
section, the plan is subject to the
requirements described in paragraph (a)
of this section for the entire plan year, or,
in the case of a plan provided under a
collective  bargaining agreement, for the
term of the agreement.
  (d) Period of election. An election
under paragraph (a) of this section
applies—
     (1) For a single specified plan year; or
     (2) In the case of a plan provided
under a collective bargaining agreement,
for the term of the agreement. (For
purposes of this section, if a collective
bargaining agreement expires during the
bargaining process for a new agreement,
and the parties agree that the prior
bargaining agreement continues in effect
until the new agreement takes effect, the
‘‘term of the agreement’’ is deemed to
continue until the new agreement takes
effect.)
  (e) Subsequent elections. An election
under this section may be extended
through subsequent elections.
  (f) Notice to participants.
     (1) A plan that makes the election
described in this section notifies the
participant of the election, and explains
the consequences of the election. This
notice must be provided—
     (i) to each participant at the time of
     enrollment under the plan; and
     (ii) To all participants on an annual
     basis.
     (2) The notice shall be in writing, and
must include the information specified
in paragraph (g) of this section.
     (3) The notice shall be provided to
each participant individually.
     (4) Subject to paragraph (g) of this
section, the requirements of paragraphs
(f)(1) through (f)(3) of this section are
considered to have been met if the notice
is prominently printed in the summary
plan document, or equivalent document,
and each participant receives a copy of
that document at the time of enrollment
and annually thereafter.
  (g) Notice content. The notice must
contain at least the following
information:
     (1) A statement that, in general,

Federal law imposes upon group health
plans the requirements described in
paragraph (a) of this section (which must
be individually described in the notice).
     (2) A statement that Federal law gives
the plan sponsor of a non-Federal
governmental plan the right to exempt
the plan in whole or in part from the
requirements described in paragraph (a)
of this section, and that the plan
sponsor has elected to do so.
     (3) A statement identifying which
parts of the plan are subject to the
election, and each of the requirements
of paragraph (a) of this section from
which the plan sponsor has elected to
be exempted.
     (4) If the plan chooses to provide any
of the protections of paragraph (a) of
this section voluntarily, or is required to
under State law, a statement identifying
which protections apply.
  (h) Certification and disclosure of
creditable coverage. Notwithstanding an
election under this section, a non-Federal
governmental plan must provide for
certification and disclosure of creditable
coverage under the plan with respect to
participants and their dependents in
accordance with § 146.115.
  (i) Effect of failure to comply with
election requirements.
     (1) Subject to paragraph (i)(2) of this
section, a plan’s failure to comply with
the requirements of paragraphs (f)
through (h) of this section invalidates an
election made under this section.
     (2) Upon a finding by HCFA that a
non-Federal governmental plan has
failed to comply with the requirements
of paragraphs (f) through (h) of this
section, and has failed to correct the
noncompliance within 30 days (as
provided in § 146.184(d) (7)(iii)(B)),
HCFA notifies the plan that its election
has been invalidated and that it is subject
to the requirements of this part.
     (3) A non-Federal governmental plan
described in paragraph (i)(2) of this
section that fails to comply with the
requirements of this part is subject to
Federal enforcement by HCFA under
§ 146.184, including appropriate civil
money penalties.


