PROGRAM MEMORANDUM e attieas,

INSURANCE COMMISSIONERS Health CareFinancing
INSURANCE ISSUERS Administration
Transmittal No. 98-01 Date March 1998
Title: | nsurance Standards Bulletin Series--I1 NFORVATI ON
Subject: Agent Conm ssions and Application Processing Del ays
Markets: | ndi vi dual and Smal | G oup

| . Purpose

The purpose of this Bulletin is to convey the position of the
Heal th Care Financing Adm nistration on insurance practices
that are inconsistent with the guaranteed availability

provi sions of the Health Insurance Portability and
Accountability Act of 1996 (H PAA). The specific practices
addressed in this Bulletin are:

(1) Setting agent conm ssions for sales to H PAA-eligible
i ndi vi dual s¥ and/or small groups so |low that agents are

di scouraged from marketing policies to, or enrolling, such
i ndi vidual s or groups; and

(2) Unreasonably del aying the processing of applications
submtted by H PAA-eligible individuals or small groups.

In addition to the practices discussed in this Bulletin, we
have been notified that some issuers may be offering coverage
to H PAA-protected individuals at rates well in excess of the
general industry maxi mumin place before H PAA of 200 percent
of standard risk--in fact, reports indicate premumrates as
hi gh as 500 to 600 percent of standard risk. This practice of
establishing rates to exclude H PAA-protected persons i s known

Y H PAA contains two definitions of a H PAA-eli gi bl e individual, one in the
group market and one in the individual market. (See 45 C.F. R 8144.103, cross-
referencing 45 C F. R 8146.150(b) (group market definition) and 45 C.F. R
8§148. 103 (i ndividual market definition).) For purposes of thisbulletin, the
term “H PAA-eligible individual” will be used to refer to a H PAA-eligible
i ndi vidual in the individual market. This will avoid the need to repeat the
full phrase “H PAA-eligible individual in the individual market.”
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as “rating up.” W have been advised that issuers may be
intentionally offering coverage at unaffordable rates, in
order to avoid providing coverage to H PAA-eligible

i ndi vi dual s and
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smal | groups while appearing to conply with the guaranteed
availability provisions of HPAA. W are continuing to gather
i nformati on about this problem

1. Background

Guaranteed availability of health insurance coverage in
certain instances is one of the main protections provided
under HI PAA. Section 2711 of the Public Health Service Act
(PHS Act) requires issuers that sell health insurance coverage
in the small group market to accept every small enployer that
applies for such coverage, even those whose eligible enployees
i nclude individuals with serious nedical problens. Section
2741 of the PHS Act provides that issuers who sell health

i nsurance coverage in the individual market nmay not decline to
of fer certain coverage to H PAA-eligible individuals (unless
an approved alternative nmechani sm applies under State law in
whi ch case the rul es under such alternative nechani sns woul d
apply). Section 2741 defines a H PAA-eligible individual as
one who neets certain qualifications. Among other things, the
i ndi vi dual nust have maintained at | east 18 nonths of health

i nsurance coverage; nust, nost recently, have been covered
under a group health plan; and nust not have experienced a
significant break in coverage, which is defined as a period of
at | east 63 days w thout coverage.

| ssuers are al so subject to certain requirenents to furnish
information to applicants. |In the individual market, the
regulation at 45 C.F. R 8148.120(a) requires issuers to act
pronptly to provide applicants information about avail abl e
coverage options, including premuns and other costs. 1In the
smal | group market, 45 C F. R 8146.160(b)(2) requires any
health issuer offering coverage to small groups to include as
part of its marketing and solicitation material information
about the benefits and prem uns avail able under all health

i nsurance coverage for which the enployer is qualified. |If
premuminformation is supplied properly, issuers operating in
ei ther market should not need to delay the processing of
applications in order to finalize price quotes.

Hl PAA provides that entities furnishing certain kinds of
heal th i nsurance coverage, including group coverage, nust
furnish certificates? to individuals whose coverage ends, and

2 For purposes of this bulletin, the word “certificate” refers to
“certificates of creditable coverage” as defined under H PAA and not the
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at various other tines. Individuals nay use these
certificates to denonstrate that they have maintained health

i nsurance coverage--referred to as “creditabl e coverage”--
which would entitle themto the protections of H PAA

(it ncluding status as a H PAA-eligible individual, as described
above). However, the regulation at 45 C.F. R 8148. 124(d)
permts a H PAA-eligible individual who for any reason does
not have such a certificate to furnish alternative proof of
coverage. The reqgul ation specifies, at 8148.124(d)(2), what

ki nds of docunentation nust be accepted, and how ot her

evi dence such as tel ephone calls and other third party
verification nust be permtted. |In particular, an issuer mnust
treat an individual as having furnished a certificate if he or
she attests to the period of creditable coverage, presents

rel evant corroborating evidence of some creditabl e coverage
during the period, and cooperates with the issuer’s efforts to
verify the individual’s coverage.

As stated above, a significant break in coverage tern nates an
i ndividual’s status as a H PAA-eligible individual in the

i ndi vidual market. The effect of a significant break in
coverage is different in the small group market, where
guaranteed availability applies to the group as a whol e,

provi ding protection to small enployers rather than to

i ndi vi dual enployees in the group. Section 2701 of the PHS
Act?¥ protects individual participants in group health plans by
[imting the anount of tine the plan or issuer nay inpose a
preexi sting condition exclusion on a new enrollee. (Under
this type of exclusion, the person is covered for all other
pl an benefits, but has to wait for a certain period of tinme
before benefits are available with respect to the preexisting
condition.) HI PAA provides, in general, that a group health
pl an cannot i1 npose an excl usion period |onger than 12 nonths
(or 18 nonths for late enrollees), and that the exclusion
period nust be reduced (or elimnated) by the anmobunt of the

i ndividual’s prior “creditabl e coverage,” which can include
nmost ki nds of health care coverage. A plan is not required,
however, to count as creditable any coverage that is followed
by a significant break in coverage - i.e., at |east 63 days.
If a significant break were to occur due to an issuer’s del ay

certificates issued under a master group policy. (See 45 C.F.R 8146.115.)

Yparal | el provi sions of H PAA's portability provisions under section 2701
of the PHS Act are contained in section 701 of the Enpl oyee Retirenent |ncomne
Security Act of 1974 (ERI SA) and section 9801 of the Internal Revenue Code of
1986.



in processing an application for group coverage, then clearly
menbers of that group could be di sadvantaged. Although the
break would not conpletely foreclose the nmenbers’ obtaining
guar anteed coverage--as it can in the individual market--it
could delay the start of their coverage, as well as subjecting
certain individuals to preexisting condition exclusions.

Enf orcenent of HI PAA s standards agai nst issuers of health
insurance in both markets is to be perfornmed in the first
instance by the States, and by HCFA if a State fails to do so.
Sections 2722(b) and 2761(b) of the PHS Act provide the ngjor
enforcenment nechanismw th respect to issuers within HCFA s
jurisdiction: a civil nonetary penalty in the anmount of one
hundred dol |l ars per violation per day.

I11. Agent Conmm ssions

We have becone aware that sone issuers are attenpting to

di scourage the offering of policies to H PAA-eligible
individuals in the individual market, or to small groups
cont ai ning high risk individuals, by wthhol di ng comm ssi ons
fromagents for sales to such individuals or small groups.
Agents have sent us copies of notices froma nunber of issuers
stating they wll not pay or will reduce conm ssions and
bonuses for sales to high risk groups and/or H PAA-eligible
individuals. |[If an issuer pays agents less through all forns
of agent conpensation (conm ssions, bonuses, or other rewards)
for high risk individuals and groups than it pays for those
with better risk profiles, this act constitutes a

ci rcunvention of the insurance reform provisions of H PAA

Several States have taken action, under their Unfair Trade
Practices Acts or their rating authority, to conbat the
practice of unfairly reducing or elimnating agent

comm ssions. Typically, a State’s Unfair Trade Practices Act
prohi bits any action by an issuer to deflect bad risks away
fromitself and toward other issuers. Sone States that have
prior approval of rates have also attacked this practice by
declaring that issuers who alter comm ssion structures to
deter agents fromsoliciting or processing applications from
Hl PAA- prot ected individuals or groups are using an unapproved
rate because the approved rate filing was based on

cal cul ations that assunmed a certain conm ssion rate. HCFA
strongly encourages States to continue to use their authority
to take actions against these practices.



Wil e Federal law currently provides no direct equivalent to
these State authorities for taking action against such
practices, we believe that these and ot her conparabl e

mar keting or distribution practices constitute failure on the
part of issuers to offer required coverage to H PAA-eligible
i ndi viduals or small enployers. The regulation at 45 C. F.R
8146. 150(a), provides that issuers in the group market nust
of fer coverage to any small enployer and may not decline to
of fer coverage to eligible individuals under the group plan.
Wth respect to the individual market, (unless an approved

al ternative nechani sm applies under State | aw in which case
the rul es under such alternative nmechani sns woul d apply),

45 C.F. R 8148.120 provides that issuers may not decline to
of fer coverage to H PAA-eligible individuals (except to limt
the types of coverage it offers to its two nost popular or to
two representative policies, as permtted by the statute).

The guaranteed issue provisions of the statute generally
require that issuers’ normal conduits for receiving
applications and offering coverage be open to H PAA-eligible

i ndividuals or small enployers. Issuers conmonly use agents
as an inportant part of their marketing and distribution
system and ordinarily conpensate these agents by paying

commi ssions on the coverage they sell. Comm ssion paynent is
i ncl uded anong the costs used to calculate the premumrate
for a given formof coverage. For an issuer to nodify the
normal operation of its marketing and distribution system so
as not to attract its fair share of the high risk individuals
and smal| groups protected by H PAA does not accord with the
intent of the statute to protect these individuals and groups.
HCFA will carefully nonitor such practices and will take
appropriate enforcenent action to the extent the practices are
found, under the regulations, to constitute a failure to offer
cover age.

V. Application Processing Del ays

Anot her abuse invol ves issuers’ delaying action on
applications for coverage submtted by H PAA-eligible

i ndividuals or by small enployers, so as to cause the

i ndi vidual or group to incur a significant break in coverage.
Such del ays are inconsistent with HCFA regul ati ons as

descri bed bel ow.

A significant break in coverage has a different effect in the

i ndi vidual and small group markets. Goup health plans are
not required to take into account coverage froma period prior
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to a significant break to reduce or elimnate a preexisting
condi tion exclusion, and participants may thus | ose benefits
t hey woul d have been entitled to had there been no delay. In
t he individual market, a person nust (anong ot her

requi renents) have 18 nonths of creditable coverage w thout a
significant break to qualify as a H PAA-eligible individual

A significant break term nates the status of a H PAA-eligible
i ndi vidual and thus | eaves a person w t hout guaranteed access
to coverage.

Wth respect to the group narket, we have received reports
that issuers held applications for |engthy periods before
delivering prem umquotes. As nentioned in the Background
section above, if issuers conply with the requirenent to
furnish small enployers with marketing information listing the
benefits and prem uns avail abl e under all coverage options,
such processing del ays should not occur. HCFA will exam ne

t hese del ays carefully to determ ne whether the marketing

i nformation requirenments have been violated. HCFA will take
appropriate enforcenent action to the extent these delays are
found, under the regulations, to constitute a failure to offer
cover age.

Simlarly, we have been notified that some individual market

i ssuers may be causing HI PAA-eligible individuals to incur
significant breaks in coverage by del ayi ng prem um quotes and
by then quoting premuns that the applicants are not likely to
find acceptable. (Under the interimfinal rule, this kind of
del ay does not count toward a significant break in the

i ndi vidual market if the H PAA-eligible individual ultimately
pur chases the coverage offered. However, if the individual
cannot afford the quoted rate, and wi shes to | ook el sewhere,
status as a H PAA-eligible individual may have been forfeited
due to the break in coverage.) HCFA will nonitor processing
del ays affecting H PAA-eligible individuals to determ ne

whet her an issuer has violated the requirenment to furnish
information, including premuminformation, pronptly. HCFA
wi |l take appropriate enforcenent action to the extent these
del ays are found, under the regulations, to constitute a
failure to offer coverage.

We have al so received reports that sone individual nmarket

i ssuers have caused unreasonabl e del ays by demandi ng t hat an
applicant furnish all supporting docunentation to establish
status as a HI PAA-eligible individual before an application
for coverage will be accepted. |In particular, we have heard
that some issuers have insisted that an applicant obtain a
certificate to prove that he or she has net a particul ar
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eligibility requirenent, for exanple, having el ected and
exhaust ed continuati on coverage?, rather than allow ng the

i ndi vidual to present other evidence of coverage, or
contacting the enployer plan from which the applicant |ast
obt ai ned coverage. Cooperation between issuers offering

i ndi vi dual coverage and entities that have furni shed
creditabl e coverage can permt a H PAA-eligible individual to
nove from expiring continuation coverage to a new policy with
no break in coverage. HCFA will nonitor and take appropriate
enforcement action, when issuers are found to have refused
applications fromH PAA-eligible individuals based on

requi renents for docunentation that are inconsistent with the
regul ati ons.

| f you have questions about this Bulletin, call the H PAA
| nsurance Reform Hel p Line at 410-786- 1565.

4" Conti nuation coverage” may be either; (1) “COBRA
continuation coverage” as mandated by the Consolidated Omi bus
Budget Reconciliation Act of 1985, as anmended, or (2) simlar
St ate mandat ed conti nuati on coverage.
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