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}
ZECEEAL '1'HADZ COMMISSION, }Case Mo. SBRCV R1-530 DOC (ANx)
1
Plaintiff, }Judge Davic €. Carter
}
. tMagistrate Judges
YArthur Nakaczato
THE PENDLL OGN GROUE, INC., =t al., 1}
J8TIFULATED FPERMANENT
Defandants. FTHIUNCTION AN FINAL
} JUDEMENT CORDEER
i
i

Flaintiff, the Fed=ral Trade Cormissicon (V"FTL" or

filed its Complaint [or permanent injuncticn
elief pursuant —o Sectione 13(k) and 12 of
isgsion Act ("FTC Act™), 15 V.S5.C. 5852 (b
dﬂd%iﬂb!j&ﬂﬂﬂZle Telemarketing and Jensumer Fraac and Abuss

Preventicn_*“:!{ﬂTelémarkEting hot')l, 15 U.s.C. EE 6l0l el seq..,

charging Defer?ﬁnts, The Pondlcton Group, ng. {v2endleton”},
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doing buginegss as Product Digtribotion Center and Laksshore
Induetries, and James C. Caocuette {("Cacustte?!, individually and
doimy business as Soperior Ink Products (caolleckively
rpefendants"), with decsptive acts and practices in connection
with the =zalc, offcring for zale, and digtribution of nondurable
pffice sunpiies, including photeocopier —oner and dry ink
cartridges (“toner*), in violatios of Section 5 of the FTC Act, 15
N.2.C., § 45(a}, and the FTC's Telemarkseting Sales Rule
("Telemarkcting Rulz"}, 1§ C.F.R. Fart 3.0.

The Tommizgicn and Defencants, having been representec by
counsel, gnd acting by and througk such counsel, havs consented to
the entry of tris Stipulated Permanent Tnjunctior And Final
Judgment Order (“Stipulaced Order*} without a trial or
adjudication of any issuc of law or fact heorein.

NoW, THERIFORE, thz Commizzion ang the Defexdants, having
reguesled the Courl to znler Lhis drder, and the Cour. having
considered the Order rezched amons the parbies, 1t is ORDEREDR,
ADJUDGEDR, ANWND DECREED as -—ollows:
| FINDINGS

1. This 1w an action by the Commissicn institvted under
Sections 13(b) and 1% of the FTC Act, 15 U.5.C. 5§ 53(k) and 57b,
and —he Telemarketing and Consumsr Fraud ard Abuse Prevention hot,
1t U.5.C. § 6101 et seg. The Complain:t seeks permanent injunccive
relie and coneuner redress zgaingt Lefendants Pendleton and
Cao-etke, in connec-ion with the =zale of nondurable office
gupnlies.

2. The Complaint atates a ¢laim upon which relief mavy be

granted against Defendants under Secticne S5, 13(k}, and 15 of the
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FTC Act, 1k U.E2,¢, §5% 45, 53iin), and E7bk, asd the Telemarketing

‘Rule, -6 C.F.R. Part 310.

3. This Court has jurisdictiom over the subject matter of
this case and all partiss herstoe,. Venue in the Contral District
of California ia proper.

4. The allegad practices of Defendants are in or affecting
commerce, &s delined in Section 4 o the FTO Act, 15 U.3.{1. § 44,

5. The Commission has the authority under Sectigns 13(b)
arel 19 of the FTC Act, 1t T.B.C. &% b4k and &b, and the
relemarkering and Consume=r Fraud snd abuse Frevention Ret, 156
U.8.C. § 6101 ef sey., to seek Lhe -eglief it has requested.

. Lefendants, without admitting the allegaticna sct forth
in thec Complainz, except thoge contained in Paragraphe 1 through 7
therein, agree to entry of this Stipulated Order. The FTC, by
executing this Qrder, dosze not adunit that any defense o the
Complaint 1a walid.

7. Theg action and the relief awarded herein iz in addition
to, ald not n liew ¢, other remedies as may be drovided by _aw,
fneluding hoth civil and criminal remedies. The Commdssion
wnlends for this Stipulated Order to constitute a complete
sethlerent of ita claime against tlhe Defendsnts for the matters
alleged in itas Ccmplaint.

8. Defencants Pendleton and Caoustte enter into this
Stipulated Order freely and without coercion, and acknowledne that
hey wnderstand the provisions of this St-pulated Order and are
prepared to abice by ita terms. At all timeese. thce Defcndants have
been repregented Ly counsel, including the negotiatieons that led

to this Stipuls-ed Order.
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a. 'he parties shall each bear their owm ccsts and
attorney's fess incurred in kuis aclioc. Defendants Zave waived
all claims under the BEgual Access to Justice Act, 28 T7.5.C.
£ 2412, ard all rigkts te seek judicial review, or otherwise to
chailenge the wvalidity of this Stipulated Order.

10. Entry of thig St-pulated Order is in the public

interest.
Order
Definitions
1. “Plaintiff* meang the Federal Trade Commossion.
z, spafendants” weans The Pendleton Group, no., furcerly

daing business as Product Distribution Center. and curreantly dcing
buairess azs Lakeshore Industrica and Superior Ink Producta, and
James O, Caouette, individually, and esch of them, by whatever
names each might be knowo:.

3. "Document” is synonymous it meaning and equal in acope
to the uszge of the term in FPederal Rule of Civil Procecdurs 34ial,
and inec_udes writings, drawings, graphs, charts, photographs,
audio and video recordings, computer records, and other data
compllations frcm which information can be obtained and
Lranslated, LF necsgsary, through detestion devices i-tn
reasonably usable form, A drast or non identicat copy is a
geparate document within the meaning of the term.

4. "Tdantify" mea-s to provide for a person, their full
name, address, telephone number, currenct job title and
description; for a compazy, its name; address; telephone nrober;
the full names cof ics officers and directeorz; their current

buminess or residence address; and, their gurrent telephons
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nmumber; for a dacument, the fall zame 2 the author or preparer;
the address and telephone numoer of ths auther or prepaver; the
1111 name, address, and telephone numbeor of the addressee and
person designated to receive copies of the documext; the title or
degcription of the character or nature of the document; a brief
description of the subject matter ¢ the deocument; the date Lhe
document wag prepared; 1ts prasent location; and, 1ts pressnt
cugtodian.

5. “Apgets® means any legal or ecuitslble intersst in, right
La, or claim to, any real and peraonal oropsrty, including bhut not
lirmited to chattel, goods, instruments, customer lists, eguipmenc,
fixtures, general incangibles, effects, leasgseholds, mail or ctheor
deliveries, inventory, chocks, notes, aceoounts, credite,
receivab ea (as those teorms are defined in tze UniZorm Commercizl
Code), and all cash, whersver located.

E. "Material® meanz likely tc affect a person’s choice of,
oY conduct regarding, goods or services.

7. "Comsumer” means aily perscn, incleding zny izdividual,
group, unincerporated association, Vimlled or gensral sartnership,
corporatios, or other businessz entizy.

B “Pargon®” means any indzvidual, group, indeperdent
coentractor, unincorporated association, limited or generac
nartnerahin, corporatiocn, cr ocher business entity.

Q. YCustomer” means any peroon who iz or may be requirzed to
nay for goods or services cffered through telemarketing.

10. *"Rondurable office supplies” means office svpplizs,
ineluding, Lut not limited bo, phobocopler Loner and dry ink

cathridges.
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11. *“Telemarketing” mea=ss a=y business adtivity {(whigh
includea, but is mot iimited te, {a) initialing or receiving
telephone calls; (k) managing cthers whe initiate or receive
telephone calls; () opsrating an enterprise that initiates or
recalves teleprnone falle; (d) owning or serving ag an cffiger or
Airector of an enterprise that initiates or receives Lelepheone
ralls; or (e) otherwise workirg as an asmployee or independent
gomtracteor within a unit cr divosicn of an enterpriae that
initiates or receives tcleophone calls) chat involves attemp:zs Lo
induce congumers to purchase zny itern, good, gervice, partnership
interest, truet intereat cr other beneficial interest, or boe enler
a comtest for a prize, by means of telsphone sales presentations,
githear exclusively or in conluncticn wich the uge of other Forme
nf mazrketing. Provided, that the term telemarkering zhall not
include transacctions that are not compleled until after a face-co-
face contact between the seilaz or aclicitor and the consumer
sclicited.

12. ™agaisting others”™ meane providing any of the following
goods or servizes to another person: (al performing customsr
servive [unclicng, lacluding, but not limited to, receiving or
reaponding to consumer comp_aints; (k) formulating ar providing,
or arranging for the formulation or provision of ., any telephons
sales script or any other marketing material; ig) providing names
cf, or agsisting -n the generst-on of, poterntial customers; [d}
shipping, or assisting in the shipment of, goods to consumars; (&)
Eilling, or assisting in the billing of, goods of services to
comsumers; () collecting payment, or aseisting in the ccllection

af paymenl , for goods or services bBilled Lo conswners=; {0}
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provifZing or otherwise supplwing, or dssisting in Lhe provision cr
supplying of, oroductz cr =services to others ergaged in the
telemarkecing, advertising, markcting, promeotirg, oflering for
gale, sale or dietributicn of products or gervicez o ccnsumers;
or, +h) performing marketing sszvices of any kind.

I.

FROHIBITED BUSINESS ACTIVITIES

PURSUANT TO THE FTC ACT

1T IS THEREFORE ORDERED tlhat in connectior with the
advertising, marketing, promaling, oflfering for sale, sale o
distribution of any good or service, Defendants, their cfficers,
agenta, servants, crploycces, icdependent contractors, aad all
perecns or entities in active concert or participacion with them
whe receiwve actual neotice of this Stipulated Order Ly persona
service or otherwise, whether actitg directly or through any
corporation, subsiciary, divisicn, or o:cher devies, are herebhy
permancntly restrained and cnjoined from:

i Migrepresenting Lo ary pergon, expresgsgsly or by
ftmzl calior, thal Jelfendanis are the peraon's reqular supplier of
a good or service, cr zssoclated with 2 person's regular supp_iler
or provider of a good or service, or asacciatced wikz theo
manufacturer of any product or equipmen- ueed by the perecn in
conjunctior wich a geood or service;

E. Migreprezenting to arry person, expressly or by
imzlication, that the price of a gocd or ssrvice 15 going to or
haz increazed;

s
£




o]

[ LA N [

(]

11
12
13
14
15
16

15
84
21}
2]
22
23
24
25
26
27

- +~ - .
K_ -+ an L £ ik
~ @ @
"

C. Misreprezenting to any perscn, expreasly or by
implicaticn, that Defendants will charge z person the same price a
nerson has been paying for a gond or ssrvice; and,

D. Misrepresenting to any persen, exprezsly or by
implicatien, any fact material to a person's decision to purchase
or accept any good or servics,

E. Laslsting others wko engage in any of the conduct
gutlined in Paragraph= A _hrough It of thia Sec-iox,

II.

PROHIBITEL BUSINESS EETI?ITIEE

PURSUANT TO THE TELEMARKETING RULE

IT IS FURTHEER ORDERED that in conncetion wit: the
advertising, marketing, promoting, offer-ne for =zale, =ale or
distribwl_on of any gond or gervice, Defendant e, their officers,
agenca, acrvants, cmploveea, indcocpendent contractors, and all
Dersons or entities in active concert or particlipation with them
whey receive actnal nobice of this Stimilared Order by peraonal
servire or ctherwice, whether actine direcc-ly or chrough any
corporation, subsid-ary, diwvigoon, or other device, are hereby
permaneatly restrazined and enjoined fror vielating any proviasior
of the Telemarxeting Hule, 1& C.¥_ H, Hart 314, including, but not
limited to:

. Viclatirg S=ctien 310.3({a) (4} of the Telemarketing Sales
Ale, 15 C.F.R. 5 3.0.3i{a}{4), by making falee or mieleading
staterments to indice persona to pay for any good or service,
including, but not limited to, misrepresenting directly ar by

implick=:on that (1) Tefendstes are a perscn’s requlsr sapplier,

28| or asgociated with a porecn’a regular supplier or provider of a
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gond or service, or are associated with the menufacturer cf any
oroduct or equipment uged by a person in conjuncticn with a good
or service; (2} that the price of a good or service has or 1s
goling to increase; and, (3] Detendante will charge a perscn the
same price the perzon hag been paving for a good or service;

BE. Vioclazing Section 310.2(d) {1} of the Telemarketing Sales
Rule, 16 {.F.KE. § 310.4(d} (1}, by feiling to diaclcse the identity
oz the seller Lo Lhe perzon receliving tre call, preoptly and in &
clear and conspicucus manver, in “*gutbound telcphone calls,™ as
that term iz defined in toe Telemarketing Sa_es Rrle, 1lé C.F.E.

§ 310.21in;;

o, Violating Section 210.3{k] of the Telemzrketing Bales
Hule, 1lg C.¥.B, § 310.2(b}), by providing subatantia’ assistance ar
suppori. L any seller or helerarkersr when —hat person kicws or
coanacioualy avoids knowing that the geller or telemarketer is
endgaged in anyv act or practice that vislates S2ecticn 3106.3 (&),
Section 314,301, or Section 310.4, of the Telemarketing Sales
Rule, 16 C.F.R §§ 310.3(a), 210.3{c} or 310.4; and,

D, Vielating or assisting others in viglating any cthex
provigion of the Telemarketing Sales Fule, 16 C.F.E. Part 310.

A ropy of the Telemarketing Sales zules is appended tc this
Stipulated Crder as Attachment & and i3 ifncorporabed Zerein as il
fully rewritten. In the evert that the Telenarketing Sales Rule
ia arended by the Commiggion in a menner which would create a new
or different standard applicalkle Lo Defendanls’ obligalions under
this Stipulatcd Orcdcr, Defenczanta’ gompliarce with the
Telemarketing Sales Rule as so amended shall not he deemed a

vigplation of this Stipula-ed Crder.
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III.
PERMANENT BAN
IT IS FURTHER ORDERED that Defendants, whether directly or

indirectly. or through ooy corporaticen, busineee entity, ¢F pers=on
under their eontrel, are hereby permanently restrained and
enjoined, from engagling, particips-ing, or assisring others in the
advertising, marketing, telemarketing, promoting, offering for
sale, sale or distribution of any non-durakle office supplies.

IV,

MONETARY EELIEF

IT I5 FORTHER ORDEEELC that:

F- LCefcndants, The Pendletsa Srovp, Inc., and Jamee C.
Caoustte, are jointly and severally lianle for payment of
equitable monstary relief in the amount of Thirty-Five Thouzand
Co-lars {2235,000.008) . The monetary relief ordered hersin does rnat
ronatitute full compensation for tze mornetary harm alleged in the
Complaint in this action, and is not acoepted as such. Defendarte
ahall gay chis ameuns to the Cormizgion on or before September 10,
2002, kv cashier's or certified check made payable to he Federal
Trade Commission. Said payment z=hall be sent to the Diventor,
Federal Trade Cormission, Midwest Zegion, 55 Dast Monece Streef,
Euite 1e2eQ, Chicago, 1ilingip &0ed3. By eigiing thie Z2tipulated
Urder, the Defendants relinguish all dominion, corntrol and title
~o Lhe monies tranafersred to the FTC, ard aqree that 311 lecal and
equitakle —itle to said monies is vested n the Commission, for
nsc according to the terme of this Stiprlated Ordeor. In the cwvent
chis stipulated Crder g not approved by the Commiggisn all monies

shall ke returned to the Defendants (including any acorued

10




v,
EIGHT TO REOPEN

IT IS FURTHER ORDERED that within cen {10] davs atter —he
date ¢f entry of this Stipulated Crder b+ the Court, Jefendants,
The Fendleton Group, Inc., and James . Capoette, shall each
submiz Lo Lhe Commlssion a trethfvl sworn statemsnt {in the form
showm on Appendices A and B to this Stipulated Crder) that ahall
reaffirm and abtzeat to the truthfulness, accuracy, and
compleoteness of their respective finangial statements, namaly Enat
of The Pendleton Group, Inc., dated Ocrtober Z6, 2001, and that of
James 1. Cacuel e, dated October Z&, 2001, and ctier suppleamental
docunents and information previded by couns:sl for Defendants to
the Commiseicn in a letter dated December 13, 2001, in befendants'
Supplemental Corporate Financial Statement dated May 30, 2002, in
Lefendant Cacuette’s Supolenental Individual Flonancial Statenenc
dated June &, 2002, and in supp_emental corperate and individuzl
financial statezments provided to the Commissicon on or befors
mugues 10, 2002, n support of Defendante’ regpestive financial
statements . The Comnissicn's ayrsement Lo Lhis Stipulaled Crdse
is expressly premised upon the financiszl cozdition of each
Tefendant, as representec in Eheir respective financial statemsnts
and supplcmcental documents, which contzin matcrizl informaticn
upon whoch the Cormigssio:s relied in negotiating and acreelng upon
this Stipulated Order,

IZ, upon mction by the Commissicn, the Court finds that the
Deferdants have failed to submit the swern statcment rogquirecd by
this Section to the Commissisz, or that eicier Defendant failed to

discloge any material asset, or material’y misrepreserted fhe
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interest, minus expsenses) ;

BE. All funds paid bty DRefendants purscant to this Stipulated
Crder shall be deposited into a fund adminiscoered by the
Commiggoron or ite agent to be used Zor ecmitable reliesf, including
ut not limited to, consumer redrogs and any attecdant axpenses
[or the adwrinis-raticn of any r-edress fumd. In tze event baat
direst rerdressa co consumsrs is wholly or parsially impracticablc
cr funds remain after redress is completed, the Commiseion may
apply any remaining funds Zor such other equitable relief
{including consumer information renedies) as il determines o be
reasonably related tc ths Defendanca’ practices alleged n the
Corplaint. Any funds net used for such eguizable relief shall be
depceited teo the Treapury as disggorgement. Defendants ghall have
no richt te challenge the: Comnission's choise of remedies under
ths Paragraph;

Q. Cetendanta are hereby roguired, in aceosrdance with 31
U.5.2. § 770_, —o furnieh to the Zommission thedir respective
taxpayer identifying numbers (social security numnbers cr employer
identificaricon numbers), whzch shzll be wsed Zor purposes of
co_lecting and reporting on any delingquent amcunk arising cut of
guch persong’ relaticnghip wikh the government; and

0. Defendante agree that ctie facte 38 alleged in the
Complaint £iled in this zction shzll be taken as true in any
subisequent litigation filed by the Coamnission to enforce iks
rights pursuant to this 3tipulated Order, including bot not
limited to a nondischargeabilitvy ceomplzint in any bankruptoy
proceeding .

7
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value of any asset, or made any other malerial misrepresentation
in or owrission from the financial statements ané other Scocouments
submitted to the Commiszicn, the Court shail cnter judgment
against such Defendoant, in favor of the Commissicn, in the amount
of Three-Million Eicht-Zundred Thougand Dollars (53,8900,000.00),
the total amount of the consuner -ojury resulticg from the
Defendants’ deceptive condusk, and the entire amcunt of the
jusgment shall become immediately duc and payable, less any
payvrenkt already mads. Upon entry 2f a judgment against either
Defendant by the Coutt, Lhe Delendasls furtier agres to authorize
any third party, including but zot limited to, individuals, bkanks.
savings and lean institut-ons, Dension funds, esecrcw agents, title
companies, trokerage firms, commodity trading cowpanies, businesg
enticiss, or otier financ-al institcticons of any kiod, in
posaession cf any assets or funds belonging to or owed te the
Netendants, to transter the asscts or funds to the Commissicn in
full or partial satiefaction of the judgment. ESad fundse are to
be transferred to the Commission by cashier’s or certified check
made payable to the Federal Trace Commiss—onl, and mailed teo the
Director, Midwest Regicn, Federal Trade Commissicn, 35 East Monrce
Etreet, Suite 1360, Chicago, Illinois &0603.

Provided, however, that in all oth=r respect-e, this judgment
shall remain in full force and =ffect, un.ess otherwise crdesred by
the Court; provided furtier, that procesd-ings to reopen instituted
under tals Section are in addition ke, and ot in lieu of, znv
other civil or criminal remediez as may be provided by law,
including any other proceedings that the Commissicon may initiate

to enforce chis Stipulated COrder.
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vi.

COOFERLTTION

IT I5 FURTHER ORDERED that Defendant Jares . Caouettes, for a
period of three (3] years after the datc of cntry of thig
Stipulated Ordcr, zhall cooperate fully and in gocd faith with the
Commigeion in connection with this action, or any subszseguent
investigations relaled Lo or zssoclated with the sransactions taat
are the subject of the Commission’s Complaint, which inelude the
telemarketing, advertising, marketing, promoting, offering for
gale, sale, or distributien of nondurable office supplies,
including rut not liwited to toner. This cocperation shall
reguire Defendant Cacuetbte to: (1) respond truthfually and
completely to 211 queaticna concerning any matter relsted to the
rrangactione which are the gsubject of the Commigsicn’s Complaint
—hat mav be put to hiom, wielher in written questions, interviews,
pursuant to compulsory proceas, or at ary trial or other lesal
procezsding: (2} attend all interviewa, meetings, triala or legal
procecdings at which hoeg presence iz requeested by the Commission
or compelled by compulsory process or court order; and (3) produce
voluntarily all docaments, reccrds, or other tangib_e evidence
relating to matteras which the Commissior, or its designee,
ingquires. If regquested in writing by the Commiassaicon, Defencant
Caouette ghall appear and provide truthful cestimony in any trial,
depositiecn, or other proceeding related to or associabted with the
transactions that are the subject of the domplaint, wi-hout the
gervice of a subpoena. Tae Cowmission’'s agreement to cZhis
Etipulated Order is expressly premised on Defendant Cacustte’s

conpliance wilh Lthe regquirensnols of Lhis Seclion.  I0, upon moliow
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by the Commission, —he Court finds that Delendant Czouette has nnt
coppoied with Lhe requirements of this Section, the Commissicn may
request thast this Order be reopened to allow the Commission o
modity the Stipulatcd Order; provided, that proceedings te reopen
‘netitrted under thig Secticn are in addition to, and not in lisu
of, any other civ!l or criminal renedies as may te provided by
_aw, including any other proceedings that the Commission may
initiate to enforce this Stipulated Order.

VIiI.

CUSTOMER LISTS

IT IS FURTHER ORDERED that Defendarts, their officers,
agenta, scrvanta, cmployecs, indspendent sontractoys, attorneys,
ans all persons or entities directly or indirectly under thair
cortrel or ander commonr contbrol witn them, and all other persons
or entizies in active concert or participation with chem who
receive actual notice of this Stipulated Order »y peraonal service
or othsrwise, are permarently restrained and enjcined from:

() selling, rentirg, leasing, tracsferring, or otherwise

disclosing Lhe name, addresg, eleclronic wmall address,

t2lephone number, oredit card aumber, zocial gecurity rumbar,
bank account number, or otzer identitying information of any
paroon who paid any noney to or recelved any good or ssrvice
from any Delendant, or whoze ldentifying izfeormation was
ob-ained for tae porpose of galliciling Lthem to pay money Lo
or receive products or services from any Defendant at anv
tire prior toe the date this Stipulated Order is cntered, in
comnnection with the telemsrketing, advertizing, marketing,

promoting, offering for szle, =23le, or distr bucion of any

15
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Jeod or service, including bul not limites to any good or
cervice referenced in the Complairt. FProvided, however, that
Defendants may disclose such identifying informaticn to a law
cnforcement agency or ag required Ly any law, regulation, or
court order; and,
(] vollecsline or attempting to col  est an accounts arising
Frem the shipment cf non-Juranle oEfice supplies pricr to the
date thia Stivwlatcd Order is entared.

VIIT.

ACENOWLEDGMENT OF RECEIPT OF ORDER

IT I5 FURTHER CRDERED that, within five 15} busziness days
after rcecipt by esach Defendant of this Stipulzzed Order ae
entered by the Court, Defendant Caouette shall submit tc thea
Commossion a frullilul sworn slalement, in the form shown on
Appendix Q, that ahall acknowladge recesipt of this Stipulated
Srder.

IX.

DISTRIBUTION OF ORDER

IT I3 FORTHER QRDEREDR that, far a pericd of five {51 vears
from tke dete of encry of this Stipulated Jrder Detendant Caouette
shall:

I, Erovide z copy of thizg Stipulated Order to, and cbtaiz a
giqned and dated acknowledorent of recesipt of same from eaca
nfficer or director, each individnal ssrving in a management
capacity, 212 personnel invclwed in reaponding o consumer
comp_aints or inguiriee, and all salee personnsel, wiether
designated as employees, congultants, independent contractors or

otherwise, immed-ately upon employing or being employed by any

le
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soch persong, for any business where

1. Jcfendant Caouette is the majerity ownes af the
husiness or directly manmages or contrels the businese, and
where

2. The buginess iz engaged in the telsmarkeling,
advertising, marketing, promoting, cffering for sale, sale or
distribution o nondurable of fice supplies, and/or assisting
others engsged in =aid aclivibizs.

. Maintain for a pcricd of three {3) years after creaticn,
and uvpon reascnable notice, make available to representatives of
the Commission, the original zigoned and dated acknowledgments of
the receipt of rcopiegs of thiz St-pulaced Order, as regquired in
Subss2c-ion (A} of this Sectiom.

X.

RECORD KEEFING

IT IS FURTEER QORDERED that, for a period of eight {81 years
from the date of ertry of this Stipulated (rder, in ccnnection
with any buginegs where Defercant Casuette is (1) the majority
owner ot the bugiress or dircetly or indircetly manages or
conkrols the busiress, and where (2} the business is engaged in
the telemarketing, advertisiryg, wmarketi-ic, prowoling, ollering Lor
sale, ocale, or distribution of nondurable office supoliee, and/or
assists others engaged in these activities, Defendants and their
wlficers, agenls, erplovees, Lodependent contractors,
corporations, succeggorg, and ageigns, and thosge perzcns in ackive
concert or participaticn with them who roceiwe actual notice of
thia Stipulated Orcer by persornal service or otherwise, are hereby

restrained and enjeined from failing to create and ra-ain the

17
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following records:

A Arroincing records that reflact the cost of goods or
aervices sold, revenues generated, and che cisbursement ©f such
roVCIUCE ;

E. Eersontel records azcurs-ely rellecting: the name,
address, scelal gecurity munber, and tzlephone number cf each
person employed in any capacity by such business, including aa an
independent censzactor; that person'a job title or position; the
date upon which the person commenced work; and the date and reascn
For tnelperson's terrminaticon, if spplicable;

. Records that identify any person or entity swpooyed by
the Defendants to eangage in the telewmarketing, advertising,
markcting, prowoting, oftering ftor sale, sale, of distributlon of
nondurable office supplisza on behzalf of the Defendcants;

o. Records containing the name, addraas, telephone number,
dollar amsunts paid, guantity ot itema or ssrvicez purchascd, az
deacription of iteme or eervices purchaszed, for all customers to
whom such business has sold, invoiced, or shipped any nondurable
office supplies;

E. Complaint and refund requesta {whecther received
directly, indirectly or through any third party) and any responses
—o thoge complalnts or roeguesta:

F. Recorcg that reflect, for every customer complaint or
relund requesdl -

1. The customer's name, address, telephone number, any
cugtomer idemtification and/or account munher if applicable,
and the dollar amcunc paid by the customer;

2. The date of the complaint or refund reguesat;

14
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3. Tke basis of Lhe complairt, including the name of
anv saleaperscn or independent cortractor complained against,
and the nature and result of any investigation conducted
concerning any complainT;

4., Each response and the dsze ol Lhe rezponse;

5. Eny final resolution and che date of the
resclution; and,

6. Ia the gvent of a denial of a refund reguest, the
reason for the denial, or if cured, the basis for determinirg
tmat &8 complaint has been curecd;

G Copies of all sales seoripts, fraining matsrials,
advertieerents, or cther marketing materials.
XT.

MOMITORTNG RBY DEFENDANTS

IT IZ2 FURTHER CQRDERED thzc- Cefendant Capuetie, in connecliog
with ary kuaincas whcore (1) b2 ig the madjority owner of the
businass or directly or indirectly manages or controla the
business, and where (2} Lhe boainesa is engaged in the
telemar4e-ing, adwvertising, marxeting, promoting, offering for
sae, sale or distripution of acndurable cffice supplizs, or
agsisking others engaged in these activitiez, is heresy
permanently restrained from:.

A, Failing to take reasomable steps sufficient to menitor
and ensure that all employvees azd independent conbractors engaged
in sales or other costomer gervice functiooy cowply wilh Seclions
T and 1T of this Stipulated Jrder. Such ateps shall include
adeqguate monitoring of sales pregentatisng or other callg with

cugtomera, and sghall also inclace at a mizniwmor, the following:

14




Lab

=

L]

-]

[

10
11
12

._
%)

14
15
16

18
19
20

(] I
Ced bl

2

1. _istening to the oral rvepressntabtions made by
persons engaged in saleg or o-her customer service functions:

2. Fstahlishing a procedurs for receiving and
responding to sonsumer complaints; and

3. hacertaining the number and rature of customer
complaints regarding transactions in which each empoyes or
independent contractor is invelwved;

3. Talling prowpbly to investigate fully asy consumsr
complaint received by any business to which this Secticn applies;
and

. Ta.ling Loy Laks porrective action with respect to any
salesperscn or i1ndependsnt contractor whom Dofendant Caouctte
determines is not comp_vying with thie Stipulated Order, which mavy
include training, disciplining, anc/or terminating such
galegperscn or independent contractor.

AII.

COMPLIANCE REFPCETING

IT I5 FURTHER ORDERED that, i< order that compllance with the
provisions of Lhis S_ipulaled Crder wmay be monitored:

A, Far a peried of five (5) years from the date of extry cof
—his Stipulated Crder, Defendant Jares C. Jacuette shall notify
zhe Cormisslon of the following:

1. any changes in any Jefendant’s resildence, mailling
address, or telephone onwnber, wilhin Lza (14) dayse ol Lhe
date of such change;

a. Eny changce in Defeodant's cmploymont scatua
{includ:ng self-employment) within ten (10} days of such

mhange. Snch notice shall dnclude the name, address, znd

24
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telephcne number of each bus:ness tha- said Defendant is
affiliated with or employved by, a statement of the nature o
Lhe buginess, ans a stabement of Defendant's duties and
rcsponaibilities in connection with tze buginesg or
emoloyment: and

i Any proposed change in the structure of any
business entizy owned or controllsd by Defencant Cadustte,
such ag creation, lncorporalios, disacoluntion, assignment,
sale, merger, creaticn or diszolubtion of subsidiarics, cr any
ather charnge that ray affect compliance cbligations arizing
out of this Stipuelated Jroder, Lhirzy {(30) days prior to the
effective date of any proposed change;

BE. Une hundred elgnty (142 dayve after the date of entry of

Ehis Scipuldated Order, Defendanl CAouwetoe shall provide a wreitben
report £Eo toe Commiassicn, sworn to undsr penaliy of periury,
getting Zorth in detail tie wmanner and form in which the
Nefeadants ~ave complied and are complying with this Stipulated

Order. This ropors shall include but net 2o limited —o:

1. Defendant’s then current residence addrese and
telephone number;

2. Defendantz' g then current employment, business
adiregges and lelephene nunbers, s degscription of the
businezs activities <2 sach such =mplovyer, and
Defendant's title and rcsponsizilitica for each
enployer;

3, & copy of each acknowledgment o2f receipt of this
Stipulated Crder obtained by Defendanct pursuant to Section

IX;

21
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i. A sgtatement descriping the manner in which

Cefendant has complied arnd is complying with Sections I and

IT of this Stipulated Order; and

5. A statemert indicabting wohethar any perfcrmance bond

has been obtained by Defendante pursuanct to Secticon III ol

thig Stipulated Order, and attaching a copy of any such bond

obtained;

C. Upon written resquest by a represenzative of che
Commissicn, Defendant Casuctte shall suomit additicnal written
reporte under oath, if regquested) and oroduce docunencs an
fifteen i15] days' nobige wilh restect to any conduct subject to
~his Stipulated Crder;

0. For the purposes of Lthis Stipulated Ordsr, LDefendant
ghall, unlees otherwige directed by the Commission's authurized
representatives, mall all wribtten cctificatrions to the Commission
to:

Jirector

Midwega~ Hecion

Federsl Trade Commiegich

55 Basz Monroe Stree”, Suite 1B&d

Chicags, Illinois 60603

Ee: FTC v. The Pendleton Group, Inc., et al.;
FTCZ File Mo. X0Z00.0

E. For the purpases of —his Secticn, "emplovwment" includses
the pocriormancc < acrviccs as an comp_oycoro, ocnsultant, or
indepandent contractor; and "employerg” inclide any individual gor
gob ity for whom Deleadanl Capuetle perforns servites as an
erployee, cconsul-ant, or independent contrac;cr; and,

. For purpoges of the compliance reporting regeoired by
this Section, the Commissicn is authorized to communicate direckly

with Defendant Cacuecte.
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XIII.
COMMISSION'S AUTHORITY TO MONITOR COMPLIANCE

IT I8 FURTHER ORDERED thatr the Commissicn iz authorized to
monizor Defendarls’ corpliznce with this Stipulated Order by all
lawful means, including but net limited to the [L1lowing means:

A. The Zommission ia authorized, without furtier leave of
Court, to oblain discovery from any perscn in the manner provided
by Thapter ¥ of the Federal Zulez of Civil Procedure, Fed. B Ciw.
P. 26 - 37, including the use of compulsory process yursuant to
Fed. R. {iv. P. 45, for the ourpose of monitoring arcc
investigating Defendants’ cowmpliance wit>r any provisicn of this
Btipulated Jrder:

= The Commissicn is avthorized to use reprasentatives
posing as consumers and suppliers to any Delendant, any
Defendant'™s emplovees, or any other entity wanaged or controlled
in whole cr in part by Decfondant Cacouette, without the necessicy
af 1ide=tification or prior nobice; and

o. Hothing in this Stipulated Crdsr shall limic the
Commizazicn'a lawful uase of compulsory process, pursusnc to
Sections 9 and 20 of the FTC Acz, 15 U.3.0, §§.49 and 57b-1, to
investigate whether Delendants have viclated any provision of this
Stipulated Order or Lection 5 of the I Act, U5 UD.5.0. & 45.

IV,
ACCESE To ROSTHESS PREMTISES

IT IS FURTHER CRDEEED thaz, for a vericd of five (5] vyears
from thke date of aentry of this Stipulated Crder, for -—he purpoge
of furtker determincing compliance with this Stipulated O-der,

Defexdants shall permit representatives of the dommission, within

23
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1 three {3) business days of receipt of written notice from ths

d

Commissicn:

3 AL accegs during normal business hours to any cofflce, or

4|l fanility storing documents, of any kusineas whers

3 1. Sefendanl Cacuette is the majority owner of the

b businesg or directly or indirectly manages or contiols Lhe

7 buainess, ard wheoro

] 2. the business ia engagoc in the tclomarketong,

g advartising, warketing, promoting, cffering for sa_e, sale or
LEi distributien ¢ nendurable office supplies, znd/for assisting
11 others engaged in these activities.

21 Inr providing such accesgs, Defendants shall permit representatives
12 of the Commieesion to inspect and copy all decuments relevant to
14 | any matter contzined in thig Stipulated Crder; and z=hall permit
15 Commisgion representatives to remove documents rvalevant Lo any

16| matter centained in this Stipulated Order Zor a period ool L2

V7] cxooce five (5] business daye o0 that the doctuments may be

I inenected, inventoried, and copied; and

1% E. To interview the officers, directors, and cuployees,

200 including all personnel involved in respending to consumer

21 comnlaints or inquizies, and all sales pergonnel, wiether

22 Aezigrated as empléyees, conzultant s, irdependent contractaors or
231 otherwiee, of any busineess bto which Subeecticn [(A]l of this Section
240 applies, concerning mattars relating Eo comp.iantz with the terms
25 of this Stipulated Order. The persons interviewsd may have

26 counsel presenk.

27 bProvided that, upon application of the Commissien and for

28 good cause ghown, the Court ray enter ar ex parte order granting

=4
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immardl ate arress to Defendants!

busiress premisss Zor the parpcass

of inspecting and copying all documerts relevank o any matter

contained in thisg Stipulzted Order.
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RETENTION OF JURISDICTICON

IT IS FURTHER CORDERED that this {curt shall retain
jurisdiction of thia makrer Zor the purpose of ezabling the
partiez to apply to the Court at any —ime for such Lurther
Stipulatcd COrdcrs and direc-ives a5 may be necessary or
apprapriate for the interpretat-on or mcdifiecakicn of this
Stipulated Order. Zor the enforcemsn: o conplisace therewith, or

for the puniehment of wiclactions therect.

FOR THE DEFENDAKTS

T —

TAEFESH M. HMoGREZW :Eizzw’ JAMES C. CRIUZTTE
Individually

WILLIAM J. HODCR

IOTAMLD BRRREELEF

Pederal Trads Jormission
33 East Monrose Strecst, Suite 1860
Cnicago, Illinois 60603
(312} %&60-5624 [Fh.]
1312} %&0-5500 [Fax]

JAMRS O CROITRTTE,. President
The fFendlelon Group,, Ino,

(. /V B

FAYE CHEN BAENMIW (A Bar #168631) S MEATT

Federal Trade Cormizsaion Mann & Zarpas, LLFP

10877 Wilshire Blwvd., Sulte 700 SEED Canoga Avenue, Sulbe 200
Los Angeles, California 90024 Woodland Hille, Ca_ifornia
(310] 824-4343 {Fh.] fALB: 710-2714 [Eh.1

{310) 824-4397 {Fax] {818; 710-2717 [Fax]

80 GRDERED, this 27 day of E}qﬁmjf)ﬂ«/ , 200, at

e o.-m.
Aawit & Lz,

Tmited States District Judegs
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WLLL1AaM . HODOK

ROLAND: BERZELEZ

Fedseral Trade Commissicn

ES Easl Monroe Styeet, Sulte 188D
Chlucago, Zllinois &04&C3

{3-2} 9=0-5434 [Fh.]

{322} %E0-54800 [Fax]

Attorneys for Plaintiff
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APDPENDIX A

WILLIAM E. EQVACIC
Eeneral Consel

TIICRESE M. Woi=EW

WILLIAM J. HODOR

S0LANDO BEEEELEZ

rFedaral Trade Commission

55 Eazt Monroe Street, Sulte 1E&0
Chicago, Illinois &06&C3

(312 950-5534 [Fh.]

(312) 9&0-56900 [Fax]

FAYE CHEN BARMOUW (C2 Bar #108431)
Federal Tradec Commissicn

10877 Wilshirec Boulewvard, Suite 700
Loce Angeles, California 50024

{3.0) Bz4-4354% [Ph.

{320) BZ24-43a0 [Fax

artorneys for Plaintiff
[FEDRRAL TRHASE JOMMISSICN

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORMIA
SCUTHERN DIVISICH

)

FEDERAL TRADE TOMMISSION, . tlase Mo, [EMW O1-330 DOC (AN
}
Plaintiff, VJudge Davis O, Carter
}
V. }Magistrate Judgce

tArthur Makazatc
THE FEMDLETCON S=0OUP, INC.,et al., ]
JAFFIDAVIT ATTESTING TO
Jafendante. I TROTHFULHESS OF INDIVIDUAL
| FINANCIAL STATEMENT
]

~

I, James C. Caouette, hereby state that txe informaticon
contained iz vy Incividual Financial Stalement daled dclober 26,
001, Supplemencal Individual Financial Statement dated June 46,
2002, cther supplemental docurents and informasion regarting my
finances which were provided to the Commiszion in a letter from

counisal for the Defendants dated Tecember 13, 2001, and ozher

2B
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supplenenta. documerte and information provided te the Commission
en or bhefore Rugust 30, 2002, were Lrus, accurate, anc complete at

such Lime.

I de¢lare under penalty of perjury that the foregecing is true

and correzt,

Execrted on ;at .
[Datel [City, Scate]

JEMES . CROUETTE
Individually and as President of
THF: PRMNTITETON GROUP, TH.

State of - Cizty of

Subgoribed asand sworn bo before e

—his davy of .

Hotary Public
My Commission Explres:

.-'Ir’ .-'IF
£
£

!
!

£
£
/i
i
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APPENLIX B

WILLIAM E. EOVAZIC
Seneral Counsel

THESESA M, MOGHHEN

WILLIAM J. HODOR

EOLANTHY BEREELEZ

Federal Trade Zommissian

88 Basl Monroe 3irpeel, Sulile 1860
Chicage, Illinols 60603

1312) 9e0-5634 [Pna.]

i312) 980-5600 [Pax]

FAYE CHEN BAENOUW (LA Bar #163637)
Federal Trade Zommissian

10877 Wilshizre Boulevard, Sulz-e 700
Log Angeles, Califoznia 50024

(210) m24-43:£3 [P4.]

(310 B2a-4380 [Fax]

attorrevs for Fleintiff
FEDERAT TRADE TCOMMISSION

UNITED STATES DISTRICT COURT
FOF. THE CENTRAL DISTRICT OF CALIFORNIL
SOUTHERN DIVISICH

)
FEDEZAL TRADE COMWISS_ZOMN, TCase Ho. SACY 01-%30 DOZ (ANx]
]
Zla‘ntiff, JTudage David ©. Carter
)
. IMagistrate Judge
VArtTur MNakazato
THE FPEHNDOLETIMN GROU=, IHC.,=kF al., 1
VAFFIDAVIT ATTESTING TO
Lefendants. JTRUTHFULNESS OF CORFORATE
JDEFENDANT'S FINANCTAL
} STATEMENT
}

I, James (. Caocouestte, Terebhy steze that the informalion
contained in the Corporate Financial Staterment of Defendant, The
Perndleton Group, Ine.,. formeoxly doing kugsiness zz Product
Jistribution Tenter, and currently doing businsss as Lakeshore
Industries ard Supericr Ink Produclsz, dated October 26, 2001, and

Lhe Zupplsmental Corporate Financial Statement dazed May 30, 2042,

30
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othar supplemental documents and informatiza which were provided
to the Commission by counsel for Lhe Delfendants in a letter dated
Necemher 13, 2201, and other supplementa’ documencs and
information provided to the Commission ¢n or before August 30,
2002, regarding the Zinancial statuws of the corporation were true,

accurate, and complete at suckh Cime.

I declare under penalty of perjury that the forsgoing is true

and correct.

Execated on , AL
[Lat=] [City, State]
JAMES O. CADUETTE, President
THE EFENDLETCHN GEOUTR, INC.
Stake of , ity of

Subscribed and eworn to before me

this day of o ; .

Hotzary Punlic
My Commiszicn Expires:
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APPENLIX

UITTTAM T, KIAEOTO
Gzrneral Counsel

THERZSA M. McoSREW

AILLIAM J. HIJDOE

EQLARDY] EERRELK A

Fzderal Trade Commisgicn

CGL ZIast Monroe Street, Sulkse 1860
Chicaga, Illinois E0G03

(312) 260-5634 [Ph.]

(212) 560-5607% [Fax]

FAYs CHEMN BABNGCUW {Ch Bar H#H1e8631)
Foderal Trade Commissicon

10677 Wilshire RAoulevard, Suite T
Lo Angeles, Califeornza 90054

(313} 224-4343 [2h.]

(313} A24-4380 [Fax]

attorneve for Plaintiff
FEDEZAL TRADE CCOMMISSZON

UNMITED STATEE DISTRICT COURT
FOR THE CENTRALL DISTRICT OF CARLIFCRNIL
SOUTHERN DIVISICN

J

FEDEZAL TRADE COMMISSZON, TCaee Ho.o SACYV 01-930 DOCZ (Akx]
)
=lalnb 1FF, T Todoge David O, Cacter
1
v, TMacigtrate Judoge
JArtrur Nakazsto
TIIE PLNDLETIN RE0OUZ, INC.,.=t al., h
YAFFIDAVIT ATTESTIRG TOD
Tefendants. JRECEIPT QF STIFULATED

Y PERMANENT INJUNCTION AND
YFINAL JUDGMENT QRDER

¥

}

James T. Cacuette, being dAuly sworn, hereby state and affirm
as follows:

1. My name is . My current

residence addresns 1=

I am a citizer of the Uni ed Stakes and am over Zhe age of
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e~gkteen. L have pergonal knowledge of the fazcts get forth in
“his Afficddavit .

2. I am a Defendant in FTIC w. The Pendletor SGroup, —ns., =t

zal. {United Srtates Ligtrictr Zourt for che Central District of

Malilearaial .

3. on . . I received a copy of

the stinularted Zermanent Injtunction and Final Judement Ooder,

sigmed &v the Zonorable . and

entered by The Court on . A Lrue znd

correct copy of the Stipulated Jrder I received 1s appended to
this Affidavit.
I declare under penalty of perjury under the laws of ths

IInited Statea that the foregoing is trie and cocrrect.

JAMES C. CAOQUETTE
Individusl_y, ard as President of
TH= PENDLETON GRCUP, INC.

State of r Dity of

Sunacribec and aworn to beiore me

this day oF .

Moctary Public
My Commission Expires:

33




ATTACHMENT A

sl
]
—
—
= -
— =
————
————
e r————
s
e ——E
——— —
o —— —
e m— Tml—
== —
[}
I = -
= - —
— - 1
e e———
e p——
—
e ———
p———— i}
——— il
e ——
e —
e e
e
— = — 3
M —
—
I e —
= _
= = =
- @ — =
= -
— -
P —
——— e

T

I

-t
-
—
——
A —
- -—
- -

L

'Ilmdull illllllll

—
N—
—
—
p— =
= =
= -
E =
—_—— ]
j - ——
-_—"
= -
= =
“._.=_='
I e S kel
—_—
E =

|

LL1

I

m
b

E
TP
——————
o}
ey ™
£ E =
= 2 3
)
—
- -
= S

I

Hi
il

IIII.I
[LL1T]

|

Z 8 3
- = a8 _E
e S
F =

n
1

)

i

|

u-_'].
'

Wednesday
August 23, 1985

Part I

Federal Trade
Commission

—_—

—_— e —

16 GFR Parl 310

Prohibition “of Deceplive and Abusive
Telemarketing Acts; Final Bule
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FEDERAL TRADE COMMIZSION .
16 CFR Part 310

Talemarketing Sales Rule

AgEHCY! Federal Trade Commissinn,

anTIon: Statement of lasis aod PULpOsE
and fanal 1ule

suwNaARY: The Federal Trade
Crroeission [Oomrnisslon™ ar "FTL)
jsswes ils Htateraent of Hasis and
Furprose wnd Finuk Rubs pursuant to the
telemarketing and Consumer Froud and
Ahiese Prevenlion Act [“Telemacketing
At ot the A1) Section 3 of the A
dircets the FTU Lo prescribe regulations,
wilhin 365 days of enactment of 1he Act,
profeibiting deceptive and abusive
telemazketing acts of pract.ces.
EFFECTIVE DATE: The Kule will bhecome
gilewtive Deceinber 31, 15970,
ARDRESSES: Fequesls for coples of the
Rule and the Staterren of Basiz and
Purpuse should Be sent 1o Public
Relerenie Branech, Boooe 130, Fedaral
Trads Comuonssinan, 6th Stmeet and
Pennsy brania Avenue, M,
Washington, DT 2150,

FrIA FURTHER INFORMA TION GONTACT:
Duvizion of Marketing Praciices: Judith
k. Mixom (202] 326—0173, David M.
Tornk [207] 3263140, oF Catade 1
Dranielson |20} 326-3115, Fedaral
Tiude Comnission. Wasz nzlon, DC
2005
SUFPLEMENTART INFGRMATICN: The Kole.
in conoection with any telemarketing
transaction: (1] Requires clear and
conspizaves diselvswres uf specified
material information, ornlly arin
wriling. before a customer paye for
puuds of services offered; [2] prubibits
st presenting, direcily or by
implicolicr, specified hateral
infnmmalion relalisgg Lo the geods or
services that are the subject of a sales
offer, =a wrell as any other material
aspecis of a wekemarketing L@nsaclion;
13) reguirez exprazs veribatle
anthworizatiun before submitting for
payment a check, draft, nr crhar Iorm of
negutintle paper diawn on B person’s
pcCowunt; {4} prohibits flse ar
misleading statements 10 induce
paymenl for goods o zarvices; {5]
prohitils sny persun [Fom a55751ing and
facililating cerlain deceplive oF abusive
\eleutarkeling acts or practices; (6]
prebebits credit card launderiog; (7]
prohilis specificd abusive acte vt
praciices; {8 impozes calling time
restrictions, (9} requites spenifial
imlormation tahe disclosed, twuthfully,
provaply, und in a clsac and
ComEPpiclows mranner, in an ouibonnod
* wephone cadk {101 requeiree khaak

specifed recotds ba kept; and {11}
speilies cerlain acts or praclices thal
are exeRpt from the Fulr

Sralement of Basis and Furpose

I Irdrodaction

Ur Augusl 16, 1004, the Presideal
igrred intn law e Telemarketing Act,!
which dirents Lthe Commissinp o
prescribe segelations, within 1648 days
ol enactment of the Aci, prohibiting
deceptive and abusmve telerarkoting
acls or practices. The fest slep i
niceting the Conprassional diractive ot
t publis] a Motice of Propoeed
Mulemakang {NFR"] in the Federal
Register.” The provisions of the imtially
proposed Rulz publsled Lo the NPR
were bazed on the Jegistative linary of
the Telemarkeling Acl.? on the
Commissiem's enfnmeinen wxpe ence,
and on inlormation informally sbtamed
from law enforcerent and 1he
tclemacketing industry. The KPR gave
imeresled persons 35 days W coeneaent
on ihe proposal. The coament pericd
on the MPE clesed en Rarch 31, 1U0S.
I response o the MR, the Conesizsion
received over 350 comments e
indwziry, law enloreenient, consumer
representatives, individual consumers,
afl hisinesses_ 1
From April 18 theeugh 20, 1995,
Commiszion falt conducied 8 public
wirkshop conference o Chicagn,
Llinmis, to diecliss thie isswes saised i
the MPR and the coonoents received in
response lo e NPR. Twenly
acsoriations of indiwdual businesses
were selected 1o angags in a reuwndiable
iseuzsion at tha confernnce ® These
participants were selecied Lased npon
(1) Waeir inlerest in the rulemaking
Lrased vn the likely eHecl Lhe Rule
ultimately will bave on G of theis
wwembers, and {(2) their abilily to
represent others with similar inderasts.
Partcipamis discncsed koy aspects of the
inilially proposed Rule. addressed each
mhor's comments and quostions, ancd
resprnded Lo gquestions from
Commission stafl. The conferemce was
apen tu e public, and more than 150
pbeervats attended. Time was reserned
ler oral comments [rom members of tha

S L S0C B11-0h.

b FROBYLL 8337 (Felbruny T4, 1795]

VUL Rep. Mo 20, 10ded Cong., 10 Seas; 5 Ref.
Ha. 8, 103rd Ling | ok Sans (hereinafer oelomaed
10 A “Houss KEpor™ snd ~Seiart Rapot,”
pac pacTivelyl.

=& Lizt of Lhe camrnenoars o both e NPR waed
the Rewised Horce of Propansed Ruluaking
I FNFRM"). Snctuding 1be scronpany wasd 1o
jtleaiFy mach cormmanter in (hix Maloment, is
wiiached os an A poendia,

+The se'ecied peMicipants were: AREF, ATA.

ATE A, AIE S EA A, DEA - Huw, DSA, ERLY,
TEA, ICTA, MP &, keney, HanG WNACA S BIATA
ML, XHF, FMAA = d LSS

Qlic eech day. and 37 prisons spake
ing the course of the thase-day
conlireoe. 7l entiee proceed ing was
TranzcTitod, amd the 1ranseript was
vlaced on 1he public record»

O ey 3. 1997, 0ol apens mseting,
Commiasion «kaff bricded all the
Cornmissioners about 1k rulemaking
Proiess, the isgues raised in Lhe wTiiten
crumments and 1he public workshap
confe-ezace. and matined possille
approuches ta addrass the issiees
commeniers radsed, The briefing was
transcaibed, and the Izanueripl was
placed onthe public record.

On fune B, 1945, the Commissien
publizhed in 1he Federal Eegister a
Ttevised Malice of Proposed Rulemaking
["FNPEM 1 D adhbitivnal public
comment. The roviesd propozed Rule
puldished in the RNPEM rellecied
continued cungideralion of the Act’s
Iegiskative history, the wrillen
commen:s pecoived in respuinsz e the
MPE. and infenmation Jrarned al the
warkshop conference. The public
comment period onthe RNPRM ciosed
o Jupe ML 1995 The Commission
rocgived over 350 comments 1o 3
EMFEM from intarested paktices,
iy industry, law enforcament,
COMEWINED MEpPFRsRnialivLs, individual
consumers, and businesaes.

Individual conswaners who
cxunesied favored cestricting
telemarkeling: snme even urged the
Commission (o prohitit 1elemarkeling
completely. Indusbiy and business
comments were proerally pusitive about
the revised propossd Kale, Law
enforcoment and conswner groups.,
however, vxpraseed concers thal many
of the provisions in the initially
proposed Rule, which, they asserted,
provided consumers with much needed
protection, had been eliminated from
the revized proposed Rule,

The entire public rovord Lo dsta,
including the comments, the pulblic
workshop conference tronscript, and the
Conunission open roesting transcript is
availeble on CO-ROM 1o addtiion, the
public record up te, but not including
the RNPEM aud the comments recelved
in response to the RNPRM, was pleced
on the Inlernel?

% R fresu s 1 th confareice traneeript are citnt
as "Ti." foflomed by tbie approprist s papre
craighal ban. Refurones: to comments oTe cited 2z
“jacrenym of commanter] al | page eumber).”
Urnlezs slherwdis indieaied. 3l cnrrent refeencs
Tn this SAatAment are (o (he CHTUTED I3 cmleivER 5
FerparLa b 1ha BNFRM, .
TR FR 30008 3420 fJuoe B 135k
* The FTC gopher ~mvm nilderss 34
CONMSURER FI62 ST 2416, Foo Wortd Wide Web
acress. e URL is THOFHER: !
COPESUIMATR FTC OOV 2416,
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il Dscussien of the Rule

A Bectien 14 3 Scorwe of the
Reyulations

Suctios 3321 of the Final Hule stales
that this pary irapilernents the
Telemarketing A

The Commissinn received 4 oumbey
nf romments on the fnitially propoge:
Pulr zsking that the Commssion
exXpresdly vaem ph 1 lose cutilies Hal ae
hot zubject to the Federal ‘I'rade
Comunission Act [PFTC Act”), 13 ULS.L
4t er zeg.* In response 1o thnse
commenis, the revised propossd Role
addeed Tunguage to Lis Sectinn Thal was
intendad 1a clarify that the Rule does
ntl apply so any aclivily vaiside Lhe
jurizdiction of the FTC Act. In Lhat
regard, the Conunassion quoted the
Tulemarkeling A e Tnllows:

Ml aclvwity whivh s aetside the
iurisdiction of itha FTC) Ach chall by aFlagted
by thiz AcL '

Afar reviewing the rerond in this
rufemakineg, e Cunwizsiun bas
decided Lo delete e additional
language fom the Final fyle. The
Telemarksing Act mAkes oleat that the
Ruie dows not apply 10 any activity
excluded from &: Crinmission's
jurigdiction: uius, restating this in the
Kuitle iz unneceszary. My delating this

- larpuaps, 1ac Conynission doss pnt
interd 1n rxpanr! nr coniran its
jurizdictinn ar the scope of 1he Rule’s
covetage, The Commission's
jnriadict innal Hmitrieng are e foniy in
section 5{all2tof the FTL Act: !
accordingly, the Ruls does nul apply (s

banks, soviogs and boep josibitions
sl it s stst bicey TACALE], 10 Fede ol 1 rendig
unions desoribed (e seciion 15(0{4), 2
cisman carciers subjeut o Uie Avls 1o
regilele poTnmerca, qlr Carrient and foralpn
air carriess subject 1o the Federal Aviation
A of 1934, eod perscna, parnerships. or
corparations nsofyr a2 they G tubject 10 the
Pockers aad Stockyards Act, 1921 as
amended, axcepl 45 provided in soction
408{h) uf said Aok

In eddition, the Bule doca not apply
w0 any emlity that iz mnd “nrpanized
C on Yuginess for ils own profil er
that of i1z oembers. ™ = Fiaslly, the Bule

*Ler mg. inilinl commenie CHAA gy 3 ATAT

Al B=13; AmEd 2l ¥ ATA wt 1; BOE s11: ASAF at

TN w7

g I L Rynsiy).
ER TS L EN 1 /5TH5

" Section 1REHE] of the FEC Aot 15 LL5.C
57ITHADL, fescribne “ whviops nesoriations an dafined
in erclitin A of the Fadersl Peposil lnanonanom Aol
12 LRS00 18470 21 484

1+ Baekinn TRAM4) of the FTC A, 15 1150
57040, doseribes ~Fedbtal coadit ubinns under
SRV 1E0 knd 206 ol ke Feder o) Credil L Inion
Al (17 W5 O ATES wund 1736)."

a5 ABleIL.
11 S 1y 0500 4.

Mo. 83§ Wodnesday, Ausust EL'il
dues not ap Ly e the basiness @
imsuraroe i the extrnl that such
business s regulated Iy S low 't

Crhar corernenters M requested thal
the Finad Buie enpiessty exclude e
cowerafe those sovedlime il =ntities
wihich were expressly exeludad amler
the Telemarl«ting Ar. -8 Apain. tha
Tetematketng Acl elearly excludes such
vrantivs arnd Qe Bule need aos retlerale
the stalutory exclusion.

Tho Comnisswen ¢lse mrovived
comaments vxpressing diflering views on
whelher paries acting on tehakf of
eipanitativns exetapl under seclion 5ol
the FTC Act shualil bs expressly ezemp
from the Hule. Snine commenters usged
the Coommissioo to wxclude ogents of
exempl organizations fram Hule
covirage * The Commassion does
see A nerd o mrovicle Broady Torhe
exemplion of agente inthe Rule. The
FTC Act i1zell vstablishes axe mplicns
from s coverage, and the
Telemarketing Aot provides thal
autbiosity uraden Lhe Kulbe mzy e nn
bicader thar wundoer the FTC Acl Thos,
for exmmple, banks and airlines would
rot e subject to the Final Eule, bocause
Thay are exsmnpl under seehion & ol the
FTC Aot Simmilarly, section 4 al e
FT8 Act xempls corporalines that are
ool zcling Bar their profit ar thal ot feir
members 7 However, a nonbaak
rompany that conttacs woth o bank o
provvide secvices oo beball ol the bank,
and & noneaicline ooupeny that
crntranks with an airline to provide
services on bebnlf of the aitline, are nog
exeript from the FTC Ao Similaly, a
congpany Ual is acling Frr proft would
L subject Lo the FTL Acl aven when

1 T Gecihen 1 oF the MoCarran-Forguson Aer 13
L. 5.0 rpa!ktr . ™

VRee, m o, OB Nk s, .

=& x et o 1ne RNEPER, Seclinm 4 1A and (+)
ufthe Tnlmazrkeling Acd. 12 V.50 6302 [d] ancl .
], axclude Fucn Paly vovesags any oF Ve lollewlog
Tei20T3, b Wroker, dizober, Ganala agee, s bgal
amzutiligs degles, municipal securitses brokee,
Eaveroman eecurilies braker. goverrment secori)ice
dealer [ns these 1roma are delinad in bection 3ia}
;T 1hm Sacuriliae mid Exchange sat of 1434, 15
11547 28c[n]]. am inumitohant ndy et {as thak ey
in Arlinet ir St bome a2 |ad[11] of the levesiment
Mdvizers Aoy ol THD 15 5T aub-Z[aK111Y, ag
JOVesINEL] LOITLMA Y {ms Lt 1 is debined §a
sectivn Wa] of Uir Liveatmmnl Covupany A ol
1940, 15 U50 Bla—3al], any jodivicdae! wssucsomed
with thowt porsons, of oy meesons destribad o
seeticn B{AL] of the Commeding Exchange Sct, 7
1155 & %, 15, 170, T,

Vo, mg, Chore ol 1; ATAT £t 5.5: DDA a1 1;
MAM e 1 Coneertiuem st 2; ATFA &1 3. See, e,
il cammenie ARS o B Advanle ot 10 Chase ot
F i Al A; WEN B T

W51 B0 ans)z!, BT v Milley 5aa T, 2d 452
LT'Ih Car. 1927,

1181150 44; Comminity Bleod Bart ». FTC.
405 Ford 1aul [Aik Cir, 1080 L

T e = .8 CHficio! Airlines Cuidas, Ing. v. FTC,
BN F_20 928 [ Lir. 1980 FTT v, Aitier, w99 F.2d
43 LTI LA 1977,
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providing services i a nonprofi
vnpuralion. The Commulssion is wot
aware af ary reason why the Final Ruie
should creste a sprcial exeription iur
sl h Companies whene e FTC Act
does oot duy so. Accoedingby, ke Final
Fule cloes not inclade s secisl provisions
regarding cxumptions of partics acting
un beha Fof exrmpl organicalioes:
whoere such a company would be suboct
o the FIC At il would be subjerrio
the Final Bale as well

B. Seciion 21002: Definttions

The revised proposed Fule de i
the leilowing v nas: Caagquirer.”
“alburney penceral,” Mcardbolde
“Commission,” Uoredil,” Teredil card,”
et card sales dealt,” oredid cwd
syslemm,’” Tenstomer,” Ui
oppniiunily,” "malerial,” “merchant,”
“merchant sgrecment.” puthoand
telephoar rall,” “person,” "onze,”
Tprize proieslion.” Taelber.” state.”
“lebemarkaten” and CWelaeackeling
Orly the feems Vinvestioent
appenanily,” Cmaterizl,” Cseller,t znd
"wlemaarketing' elbeited much
coararent, Additionably. soane
corlrentors cabbed (or & definiticn of
Lhe lerm “clear and conspicueus.” 9%
that termt is nsed in Scclions 310 3aliv)
and A14ldh of the ravisel propozed
Hule.

Inthe Final Jule, the {ommizsion has
medifyed e delinitions of "investment
opportunily’” and “saller.”” All ciber
definitisns hawva been adapied in the
Final Rule wilbwul changs frum the
rev sed propased Role. The Commissinn
alse has determined thay the term
“lelenru ke ing™ wEeeds o fosther
roeed L ficalion

‘I he Commission considnred, bt
rejects, cormments calling or a lurther
definiting of the phrese “clear and
eonspicupus. ™ 23 The Coimiission
believes i1 i3 unnegessary to define the
lena ulear and conspiounus’” in Lt
Kile Liecquse the concept is well-
develeped in Commission caze law and
policy stataments.2* Muocssver, g
CoTnmiission Leliaves that mandaling
righd "clear and conapicenus’’ critelia
wauld be inconsistent wilh 1the anai of
rilowing businesses maximum
Paaibilily os lung as cuslomers Teceive

A MRE af 13 OF & w1 56 BCL a1 12-13, 3PS5
al
1 5ee. £.0.. Thampson Mediou! Co, 104 F.T.C
4B FAT-3R{14k4]; The Koger Cy, A F.T.C. 630
760 [158Y); St eaneut of Eoalwctopent Policy. " Clear
snd Comnepicuons Lischouttes n ielevision
medwetieing,” Trwln Frgulalion Repacter CUH]Y
TS0 [Ont, 29, 1970k Siptemert ol Enfoscoment
'F‘n'.i::,*. "'ﬂ.tqui:qmnn‘ls Concerning Llmr anid
Conspicunus isclesures in FoTrgn Langiagh
Adveniving zod Sales Materials” 16 0HE 19



Ma. 16% f Woedordday, Aupest 23,

19095 f Kules ampd Reopulatinns

13844 Federal Registbe ¢ Vol 60

e material infol watiog they need
ke purelzsiog decisions,

1 Section J100e(a)- Definition of
"'Tuhrumrkl_'liug‘"

The definilion uf “1elemarketing” sets
the parzmeders of the Final Rale. The
drfiniting in the Final Rolz aeftecis 1he
#latutory defimtion sel forth by
Conpaess i zeclive 743 of the
Telemarkeling Acl 4

SHome Sonneniors regoested thal 1he
Correoigzion gxcage calls inads by
COLEUILETS 18] FREDOTESE 16 Wi 1len
adverisernents and prxonstional
materials senl by finaocial instialions
or their agents 1bat comply with the
disvlosure requeiremenis in the Trulh in
Lending Act ("TILA'), 15 U.5.C 1601 ot
seq., il g imslementing Pepulalion £
("Reg. 270, 12 OFR pm1 ZE67% The
Commission has delermined hat such =
broad exemption is inuppropriste, The
TILA and Reg. Z diselesuees for credin
and charge eord solicitalivns, 15 1150
1631-1632, 12 CFK 216 5-206.5a, 1elate
la specific onels ad termes ol credst, but
de mot contain wany of the other
pronelons Lhal would e availahle Lo

congumers upder §5 3703 and 41002 of
Lhiz Rule, The Commissten
ackiuwledpes, huwewvre, Uial ceraiu
rredit disclosures reguired under
sections 1 T-1612 ol 1the TILA and
G5 2a6.5—r26.na nf Reg. 7 are sufficien
bor compliance with some of the Fipal
Huale's alfirralive dizelusuies sel forth
in § 310.30a00). Thetofore, the il
RBule makes clear thel conspliance with
tbe TILA 2nd Feg. £ will sulfice Ine
parposes ol compliance with
210 Hal 1)) of the Rula,

The Commyssian inlends thay the
phase "ponils or selvices” conloimed in
the definition of “telemarketing' cnver
any tangible avd imshgiblo goods or
selviced Lol hol wob Hmited 1o,
lewses, liconzes, or wembrships. Frizes
and avwards are also includad a3 “'goods-
nt services" under 1he derflnivion of
"lelemarketung. " This is cunhsistent with
the legisladve history of the
Tolrmarketing Art 3 anl teltecia the
Lommisgion’s anferament s xperienoe
in this area.

The Teleinmtelng Act end the Final
Fule exempl [roto the definition of -
tefemarkclipg al} snlicitations of aales
tymagh the malling of cptalog, 2 whern
the perzon making the solicistion does

273 U.5.C Rumil4).

HLme g, Chiwnat 2

T e Ilovars Rapesst ot 11; Senate Ru_pcrn R,

# The Telemubeling At ond 1ka Fipal Rybs
HnyF el o Snchede s ltple papes of wridiee
Ararrigd joea o i 1eratinns ol (ke grods v cecvices
teing obinced o sale, 1n inuphode § Biwain e eddress
o |mm wmbler, aoc wu be iss sl ok e foguently
Hui ofiem & vesr.

nnl gall cuslamers bul arly roceives
Lalhs fou cualomeds i zponse wthe
calalnp aud ooly lakes urders during
Uicze calis, without fuither solicitation.
The Conrn: szicn kas dotermined that
LAk e wetheot furdhor selictldion ™
veyuices i e pretution. Applied
Iiteraily, the term coubd bar conduct thal
wiould nat be deceplive o abusive,
inclading a=king calalog evsinmers wh
have plneed orders wheiher they wish In
becw anctbier item. There ag o veason 0
suppose thet Songress intended sueh o
resil. The Finol Bale permits thet,
whan tatakig sellers recrive calls from

Couslomers, ke person snking the order

may provida lurher infermatian to the
rustrmer abil, oo may Loy lo =ell, any
other item incleded snthe szme atalog
wvhich pronnpred e costuener's call, wm
in 3 subslaatially siwmblar canalog,
without losing the cxemplion from the
definition of *telema ating, ™ The
Carmizgion s awpeticnoe i the area of
calalog subes suppests that vhis
clarification will karden neither
lepilimste catalog sellers oor expose
their cyslomers \p q significan) risk of
the 1ype nl dereption ar aEnse that the
Fitgal Raude i3 ipdended to address.

£- Fecian 3TU . efinilion ol
TInvesment Oipporapbiy®

Section 210.203) of the Firal Rule
defnes “tnvesUnent vppartuilily” as
anyihing. "twmgzilte ur istangible, thal js
olfered, offered Jur sade. sold, or 1raded
bazed wholly vrin par un
represeniladions, eillier expressed ur
implicd, abaul past, present, ar loturs
income, proSl, or apprectation.”™ The
PNPEM clariked that the delinition of
the Lerm “invesimen oppownity” did
nat include sales afl rmnchicaz subject to
the Commission's Franchise Kule. 16
CFR part 436, To clarify Further that the
Fule dees not cover such ranchisa
sales, the Comnissioo Las deleied that
language fom the Final Hule's
definition of “ipvestiment opporiuniy™
anvd Do Clealed an express edmmplion
for such trensaciions io § 410 65bY

3. Zedtiond 310.2{r] and [t): Dofioitions
uf "' Seller™ and “Telemarkeler™

In response to a suggestion from a
cominenter,?® the Commission haa
moedified 1he definition of "' seller 1o
¢larify thal the feres includss nol roly
persous wio, i connection wilh &
telemarkedng ranseclion, provide or
affer te provide goods and $ervices toe
the cnstomer it cxchangs jor
consideration, bul also persons whi, in
conngotion with a tefemarketing
Gt o B ange o7 uthers o
provude foods of fervices 16 the

SHASAS 1 ).

-.Jsrnmrrr. "

he Cominissinn made this
clhaange i orderto claify that the Bule's
eoverape cannot be avoided By
strucluring r salo so that somaone other
than 1be seller actally provides the
goods or services directly o the
Custoner.
Anmther cammeter ivnuesiel

clanflicztiva uf tle definition of “sellor
will respecs (o its applicalion 1o
diversified com panies of divisions
within ane parcni prganization.'® Fhe
Criamission imends tha: distinct
corporate divisions may be considered
separale “sellers. ' The detzrminalion as
1 whiher disiincr divisinns of R single
corparsle arganization will be treated ns
aeparate sellers will depend on such
faclocs as: [1) whether 1hers exista
substantial diversity belwern the
operatiooal sinuctere of the Corpotate
orpanization and the duovision thak s
selling 1he guods or services thal are the
subjuct of the offer. or balwern thal
divizion and he otber dirision: of the
conpartatjore, o7 12! whether the nabure or
Vype of poods np <ervices alfered by e
divislon are subslantislly Jifferanl from
Lhuee ofBuered by ollser divisions of the
CoTporation or the corouraly
urganizalnn as o whoie,

Section $10.2(1) of the Final Rule
efines ielrroarkater” as "any persun
who, inoconnection will lelamnarketiog,
instiztes o7 receives lclophone valls tooar
from a custnmer.” The Coseinlission
inlends thal the term felectark siee ™
apply 10 persens making a lelepheone
call to. or Teceiving a lelaplione wall
frem, I customer in connection with the
purchasze of goods or soovices. ' 11 doss
tol include persens making or meeiving
cusiomer service calls or similar
apmential telephone conlacls, unless o
sales oilen is made or avcopled duing

) &ich calls

Ome cominenler asserted that sellers
and teleinarkebers should be hald jointly
liabile unider the Rule for the actions of
the ather.?? MY SCPD stated that, absent
Ieeislotive history indicating Uhat joing
and ceveral Hability is conlracy fu L
intent of Cengress, the Comumizeion
shou{gd apply joiot and sevaral
Yiabikity.3? NYSCPE pointed out that in
many instances a telarmarkoter Cogaging
in [aod may otecond befors aw
enforoors can move nguns i NYSCFR
expressed concemn thaet, (o such cases,

Stale law enlorcers mighl oot e ablu 10
move agauust others myalved in the

" % Rulline an -2

1y pigwi sl Elaled T d.v.uuirbgﬂ'm
deframion ol " olameekelmg, ” (he CooUTid3 it
intends thet g “prire,” o2 b o 3 dofined in
& 110, gl is & grod w1 serrics Tun g poae: of ihis
Rule.

Bl e T B
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dereptive lelemarkciing sthame whin
emain wilhin ther reach.

The Carmission drrlines 10 el
joint and sevecad lisbidity for sellers and
tAermzn ke s toio the Telemarketing
Aol The assisting snd facitivaling
provisions in § 310.300] of the Rale metce
appropriately pravide a basis for an
aclion by Slate eofurcess i 1he situalion

describe by HYSCPE

4. Sectons 3102 [a}, Lch, L), i0.12). (hi,
M1, 2nd [ra). Credit-Febaled Delinitions

the revised proposad Rule defined
varigus credit-retated teoms thal coma
ineD p]n}' pj‘rmari]}r in §avnath, which
addresses crodit vard Jaundering. Thea
ternes ase tAcguirer' “cardbiolder
Ueredit,” eredii Lard,” P eredit card
selez dreft, "oredit card swstem "
“tperrhant.” and U rrchanl
agreament.” Th2 Lommission has
adupted these definilions withoal
change inthe Final Bulba. B funber
disnssion iz necessary in this
Statemenl ragarding the JefiniCous of
“acguirer,’ “cantholder,” menchant. ™
and "merchant kpregment.”

Section M0.Zie) delines viedit’” to
mesn e ripht granted Ly a creditor o
a debtnr to defer payment of deb) or 1o
frocut Aelit and dlefer its payuesat” This
definitinn delineats. the scope of
£ 110.30e), which prohibits credit oo
J.‘au_':rtierring Several commenlscs urgl.::]
the Comrgission to extend the scope
§ 1A 3bed 1o include oluer payment
devires such a5 debit cards Lecpuse ey
talieve such devices can be laundersd
os easily as credit catd ransactinms.

Tiased Lo the Janguage of e
Telamarkating Act 45 and its legislatve
hixtory,* bowever, the Commissivh
helieves that Cungress meant to probibil
credil cand laundering prodicated upon
tbe definidon of “credit”™ assd
throuphout the consamer credil siatutes,
and did nal conlem plale coversgs of all
vlactrouic puymeni systems. Therebors
tha definition of “rredit’” tracks the
vatuelory defnition of “credil™ under
the TIE4.? '

Sectinn 310.3{ 0 of e Final Eole
defings "credit card" 35 “noy card,
plate, coupun ook, or eter credit
device existing [or tbe purpese of
chtrining money, propeny, Inbor, or
sorvires on rredil:™ This definilen is
identical 1o the statulory dalinidioo of
“credit card™ contsined in the TILA S
Again, the Commistion bas defined
“'eredil card'” s il 16 ured Whroeghowt

MEg. Uibcorp at 3; YISA af .

IS ELY L ALz AL
28 Sat penikrollp Hecae Rapan abl 75 Leimbe Hepred
At

MIS 150 16e]

w5 AL 1Rk

the conswiwn credit statules (o
cans,ileney and 1o clatily that & 21006
does not irelude nther payrant devices.

Sectinn 310 2{ph defines the leem
teppd o card zales dralt” ac Cany recend
ar rvidence of a credit cankk
larsaction © This definition is designed
te be Nexible eeough Lo aniicipate futare
techedogical changes in how coedil
card Tansaclions ara processerl anl
handled and. thereizie, does nod refor 1o
speefin forms ol records, This
delinstivi iz imended v embody he
Yroudes: poss Loe Tange of
reconlkeaping firmags that will come
within 1he soope of 1he Huela,

ESpclion 510020hY of the Final Bule
defines “credit cazd sysivm™ an “any
meihod oF procedurs used 10 process
izreelin card transactions inveiving credit
cords issupd or licensed by the opetaor
uf 1t systwin.” Thia definitiun dees nal
include any in-haose “system”’ that a
seller or tebemarketor mny put in ptar.e.
Rasthiees, M Commijssion intends tha
thiz delansion nilade only a crecin card
syslem b process cradit card
ransactinns invefving tiradil cards
isnad or Yicensed by The credal Cardd
syslem wperatur

5. Sectien 310 ) Definition ol
“Saterial

The Final Rule states Lthat the term
“rmateriz it ineans “likely 10 affecy a
persan’'s choive of, or comadiner regarding,
goada o1 services.' In the BMPEM, the
Commission responded e commenters®
requests Jor clanificedion of the berm
"material” by stating that il imendod
that term 10 compant wilh e
Corumigsion's Dece plioa SlateTent and
established Commission precedent M w
Cliffdale Assvos, 193 F.T.G. 110 (1904);
Thompien Medfcel Co.. 1UAF. TC B48
11%84), affd, 701 F.zd 150D .C. Cir.
198:5), cert Jenred, 479 LES, 0BG
{1287} anpd the Uommission's Deceptinn
Slatement sllacked a3 an gppendix o
Cliffdole Associates. Moncthelrgs,
sevoeral commenters on e Tovised
propused Bule requesicd additional
clarifcation 9 The Comnmisien liag
cuonsidered 1hess ronuests, bul bafieres
further vlar Geation is unnecessary
given the oomprehensive guidance in
the cited case law #nd policy statement.

£, Sectinms 310 2 (1) and {n): Defionions
of "Prze’ and "Prize Fromotion”

The Final Bule, ol & 310.210), sdopls
the revisad prupoesd Bole's Julnitien
of "prize as follows: “Anpthing
offered, or parporiedly offercd, and
given, ur pu portedly given, 1o a person
by chance.” Fartber Yacking the revised

=60 FRa Jnan
LU ~n MAT Al - TR s CCa 1.

praposed Hule, the Final Bule 2lsa
mabes clear thet "chancs exisizs il a
perti) is guaranimed (o relanve b b
and, at the lime of the elfer or purprried
affer, the elrrmachetn d=es not identily
the speuitic item Lhat the pesson will
receive.™ 145 ensares Lhal a typical
deceplive prise sooeme will ke capturad
in the definition af - prize.” Inihose
chemes, COnSUIMPTS MELeTvE &
srlichlation 1ypicatly listing four or Gve
iterme, pitaranieeing thab they witl
receiva enc of them. Canswieers.
liwwerer, afe ool lald which specilic
tern they will reegive. Because a
comsumer i U guaranieed T 1o receive one
ol the stalrd s, it could be constzued
that there iz 1o eletnent of “chanes'”
invelved inthe oifer, and the wem,
therefore, iz not a “yerice " Thal
interpretation is climinated by the
Adelicition as adopted.

Seciion 310.26q) of the Finat Rule
tlefines “'prize poomntiva’ as either (1)
a sweepslahes At nther gune of chance;
or (2 an oral ar wmitlen exprass oF
iroplicd 1epeesentation that a persan has
wnn, has been selected 1o recrive, or
naay b eligible 1o receive a prize o
prrperted prize” This definitivne makes
cHeur ot the reprasentations sboint
winning moy be cither express or
tmplied In this way, e Final Rule
inclizezs in the definition of “prize
premotion™ those decoptive
telemarketing solicitativies ol are
artEndly crofted to avoid express
representations while delivoring an
imnplird messags thal & consuwmer has
W o prize.

7. Zevtiuns 310.2 (bh, 4% 1), [0}, (o], and
{=); (Mher Defnitions

The Comroissivn rectived oo
vmnmeuts in response Lo the RMPRM on
the definitions of “Allmney General,”
“Commission,” “euslomer,” " oulbounid
lelephone call,” “person,” of " State.”
Tharefore, these definitions ale Adopted
ung nanged.

C. Secion 3101 Peceplive
Telemarketing Acts or Frortices

1. Section 310.3(a); Probibiled
Deceplive Telemarketing Auts or
Practices

Section 110.3(a) of the Final Rule
reguires affiemative disclusures,
probibils misrepresenting material
informuation, requires enpress verifiable
authecization befare submiting for
pevment a chock, drabl, ot other form ol
negoti shie paper drawn on 2 person’s
arcount, and prohibils false of
misleading statemenls 10 induce
prymen for gouds of services. in the

Final Kule, the Commission has
oda1iFed the applicehility of the
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disclosure of “olal cost and qnant‘
iR L sacticns imvalving cyedt

praducts. In addition, the Commisson
has medified the provision requiring
tisclosure of refund pelicies aod hias
included add tional diselosures that are
Tequited ju connzclion with prize
prometwss. The Commission also has
clarificd that all required disclosnres
mus! be made befone 8 CUsOMCT [ays
for the goods or seevices [hat ame Lhe
subsject wf Wae subes oller. Fiually. the
Commacsion has acded requireinenls for
express verifiable suthorization for
payroenls

& Bection 3103 [al[1) AfRrmarive
Dizclosumes

Section 210.3(&](E) reqgquores
affirmative disclosure of Certain
categories of inaterial in fmrmation belore
& customer pays for goods or services.
Thi: Fizal Rule speeifies ealy that the
disclosures Y mada " belore a custamer
pays™ wud taat they be made “in a clear
and conspicaous marencr © Those
digclosures may be made cither vrally or
in wrillng.

‘The ming of Ure digclosutes
premipled considerable commead. Twn
ConUneTbers ¢ pressed the view that the
revvisad proposed Rule was ambiguows
regarding when paymenl Ocours in
credit card transactions: Does
"pavment' peor when the coslomer
providoes n seller or lelen arketer with
biz or her credin card informstion. ot
wlhien tha cuatomer's credit card apcount
iz chargod for the goods ur seryboest 4
MCL, for example, exprossed concern
thal telemacketers might inlerprel this
provision tu permit delayipg the
digclosurse until afer the consumear has
divulged his or her credit card or bank
inforwation and the funds have been
withdrawn or trancfermed to 5 meochani
credit cord eceount. 2 The Commission
intends that the disclusures le mada
Lefore the consimer sonds fandatoa
seller o7 telemarketer or divolges loa
telzmarketer or seller aedit card or bank
acepunt ioformation. Thus. a
lelarmark eter or seller whe falls 1o
pravice the tiscloanos umil the
consnmer’s payment infermation is in
hand violales the Rula.

AARP mecommended that the
Commiszioh requine thal the dizclogures
be made st the time of 2ala to prevent
deceplive telemarkeicrs from providing
Lhe cEsnlosums in a posttard sent bo the
rustuwer weeks bufore making Lhe sales
cell #* The Comwmlsshon intends, by

M ANA et 4; MCL 2112

HHCOLa 1k

=1 o ARF a1 12 Sirnilaely. CF & cupgested thet the
Fule coguire Lhe dinelurwn=s be el el e e
Lurizaroer wakas a pu.rhesing decizicon. czther then

tequiiring Celear and conspioem”
disclosures, thal any valbound
1ebeprhore coll made abrr wrilten
disclosures have beoh seR1 §o Cansners
must Le gpade saflicaently close 1o lune
1o enable e cuslomer I assaciate e
1e|r_~P]'| om0 call with the writlen
doeiens.
wAAL expeessed a concetn thal
permiling dizclosures to be made
“helnn: a vestone pays will allow
sroportaps disclosere infermamieg 1o ba
delayed until “eher the con antist can 5o
cxrite aned wealice e cansumer thal,
when made, the disclesures hecome
mewningless,” 4 For exanple, HAAG
stated that under the tevisml ool
Rule. a seller or telemarkeler could
tdeluy making the required discleuures o
consumers nntil the Ume that a courier
arrives at the cuslomer™s doog, teady 1o
plek np paymeant fnc U prosds or
sarvices, The Commisson agrees tial
such tactcs would evade the intent of
the Fule i divclorowres be giean ooas
ta be meandnghol 1o 3 customer's
porilise decision. The Commissios
also recognizes thal droepve
tele maTketers use couwriers 1c 3 Iatee
exlem and would mest Jikely povide
the coquibed diznlosices in the manner
described by MAMAG, Accordingly. the
Final Bole nukes Ulear, ina footnote to
% 310,231, that “when a zeller or
telemorkeler uges, or diTacts 1 Custamer
i ase, @ Colrier W Lrass ponl ey Toen,
Lhe sebler or telemark e§aT Past make the
digclosyres roquircd by 5310.:1aH1)
Fefrer sanding a rourien (o pick wpe
payment or athegizalinn for payment,
01 directing 4 cesloTier 0 bava a couwrnier
pick up paymoenl ot suthorization loe
payment. Al wguired disclosares,
thereloro, st e made befere a cowrier
pick-up of payient of avthorizalien Jur
payment fom a crsinmee

Lebay poyumn ia mads, in oider o emare Bl
coTaummers Eaws 4] heceaasry ma' enial inlommation
before dagiding whother 1o buy w prodirt oo servieh.
CEA 8. The { ummigsinn agress el ronasmacy
ahould knve malersl information stouT the pooduct
T wepricy belom makiog e punciering demisien.
Jnwever_ The Cuninuiasesn beleves Vhal “twkue o
Luzhuinkr payd”! pEGotle yafficiend times lor 1hn
amnaumar io conalder all of the gstarin] ioformslion
ba e canking & Fn] decirioon w‘:u-:dlmr o purchaes
and provids payment ok e Qooids ar ey lces.
L LT Ty Ly i
=kany law sofarcenret ind conaurmer

roprareinti vt tiged the Commissiuh ba roinsials,
v ihm Fimnl Rale. Che absoluro probkoltoen on
pick-ups of £ omer peywmeits irchademb 51
lbe iwitially popcaed Ruls, Sze, e g, RAAG &t 300
WGEG ar 5 YT AG 20 2; L% DO a1 11 12 WY D0~
At L GA OO o 3 BATA TUA 411 B0 DG al 2
1A AL al 4; AARE o1 17-21. A5 taled in e
KMPEM, hewesvet, the Codiissian beliedrs that
1Lore i3 potking ihetently dicpplive or shusive
lul the e of courtees. Jo dnct, o sutesuatiak
number of Trglvimate tuainveses uve oo, Sev, e,
|t commen b woees o 1=14, Dbkd a1 35;
FrlaA a1 BA- While bnwdulenl velsmarhensrs afen
uss urters L odiain gaichly tha spoils of 1beir

—_—— — ——

%L"ﬂi”l! I10 330113 roguires
welosure of “Lhe tolal costs * ®

——

* and
lhe quanlity of, any goods of SETviCEs
tha: ars the subject of the sabes olfe
T pesfoise b M 008 Commants
frons incdwslv,® The Final Rule, inoa
losinote 10 % 31003 [a )l 1%i), lackfies thal,
with regacd 10 offers of crodit products
subject tathe TIEA and Reg 2.
compliance with 1he credul disclosatr
cequitenents and the Liniug of those
disgansures mandated by the T1La ard
Kep 227 will fonstitule conpliznce
wilh the 101al rast aod quantity
disclosues roguired under
A0 I(AN ) of the Rule

Several cominentars alse pointed ol
that 1oial cost and quanliby iz not
ascenainsble in those lehemarkutiog
sales ramsaclions invulving negative
aptinn S pr continuily plns *© wheee
the customer hos the opbion 10 preview

o1 purchase a seres of producis oves
Yune, " Linder such plans, separair
payments are enade for gach stem in the
cories. Im acklilion, e cuskomer
conlre’s Low many preducts he o1 she

accepls andd typically can Jeride Lo

terminale the series of any time. or alfler

& mirtbmun number of lems ae

purchused, Thus, in both continuity and

nepsliove ophicn plans, nnirher the setler
ok the customer nucesarily knows the
qunmiity of prisduets e costomer will
wilunzely purchase, of tie 101kl cist fur
those produocts

Ceceil, tuLl inleme; katacs sagege 10 oLhne acs oF
pincdizea that <learly ase decpnlve ar abusir e and
iharybiare cau bx roackad thrnsgh ochee pirnsiony
vF this Bule. TELs. wn alrninla prohibilione!
raior use s uubweighed by the undus borden il
wukld innipue nn g gitimale indusiry.
=1 hach a1 X WBAR al 1:CHA & T Cilicerp ul
7 C1IMA 3L b WA e 4L BE A L. ,
13 LA 183 1- 63T 1T OF R 216 0-Ti0.Sa
¥ULnear o reght’ wr aption plen, THE CU5,Rmer
agfean 1 phrchess n specific monter of fems in s
spaect i Fipmn ponload. The Cualinmse mosires
parivdic snaoendaneils of the salevtlenas cach .
pnErncrme i deaibes by avisciten, which wiil
b =800 yuiorpeticolly ond Eilled ta e cuzhrmer
unkass the cuesories [l the company not bo send
it. See alze 1he L rnmoion's Ruls govaming “Ues
o Tagntjve {Apticn Flans b Sellers im Comans? "
1R FR parl 423,
= Unntinoity plamd” nlier swbociplivic o
rollnctinns of goode. Costomeos are wMeed sn
inieudwerary slociion ook agraw to raceive
athwutivne 00 & TEguler sshedyle watil they cance
thaic aybacripdion. Undiks nmgative vflies phans,
cuatomers do nel agHe to by mapeeThed ket
of wlditiops] Leras in & zoecified thima proind. bl
may cancal their suhacri ptinm ek moy Hma.
Crnfinaity plans rosembls negalive tpuon plans in
IHal CLIESEHnIEd ™ B SO0t Ao e ks of
selactins and those paleciioas we shipped
auCrwntica by 1w [Be customes wikdass the crztomes
- pdwizms bt CoTpany n o pend 11 Unkika negalive
apticn nlans, bowewsr, cu slamers apb nob bilked Lo
Lhe srleclion when b i i!‘l'lpptﬂ.. ket anly QE Lhey
e no1 retarn Lhe nelection within ihe nme pecifed
[wi the [ren prarpinalizn perod
WETIL al T—a; ARA a1 a; Tine Warrae ot 3: FIMA
a1 3.
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The Commission recognizes that a
seller or telemarkelor may ool be oble o
provide tinal cost and quantity
i ot ation under such cikcamstances.
Arcordingly. in the cese of Legative
ATtEna o rohtingily plans, the
discloseres reqguired under
& 3102l 1103} are satishied iTthe sel'er
ar telemarkeler dizcloses, belore a
custiner pays ooy ul the pomls or
servites olfered, the total costs and
quanlity «f poods orservices thatans
part ul v initial offer of *he plan. the
total guanlity ol additicnal goods ur
serwicos, ilany, that the ciestormer most
porchase over the duration of the plaa,
and the cost, or it PJEC of costs, b
purchase each individual additirmal
Ao orF service,

Section 31003 1101 Tequires sellery
and telemnarkolers to Jiscluse “all
malenal restrichions, limilalions, or
condilinns o purthase, receive, of use
Lhe poweds vr sorvices that are the subject
of the sales olfer.” A pumber of Ledushiy

comnenlers expressed conoam thel this
requircment was ombiguous and asked
the Plmmizsion 1o povide
clarbcation®! For exanple, 5CIC states
that, absenl a clear definilion of
“marertal,” pnndent husiness practine
would requurs the disclesere o uff terms
end conditions, which seowhl ouoe Le
[rTar.lir.H'I in connecinn wit’ly e
Ielermacketing ol non ciee eonlracts. The
Cornnissivit doss ool Intead that zel)ers
anct telaroarketors Qisctove off terms and
comelitiogy, but vtly those thet are
meateral, The Comnmission belicves thal
the Fina] Rule's definition of “materiai”
provides sufficient puidanca regardiag
these lctors which must be evaluated
in dawetmining which resicaclions,
lunitatiene, or condilicns oust be
dizciosed.

Section 31003a){1)(iii) reguires
dizclosure of a saller's refund,
cancellalion, cxchaugs, ur rpuniusa
P-nlil::ics under ceraib circummstances.
Tha Fioal Rule tracks the revised
proposed Bule by requiring disclosgms,
beriore Lhe customer pays, of all material
terms and copditions of such policies
anly if the saller or telpmarketer makes
a Iepresentalion releting tz such
policies, Seclion 310.30a 1 (i) alsn
requires a cusiomer 10 be informed §f
Ihore ix & policy of no! making refunds,
vancellativns, exchanges, o
repurchases,

Mooy law enforcerncent nod couswner
grmaps vrged the Comnumission o
broaden this provision Lo requie &
diselosure of the sellers 1ehund,
canceltation, exchange, or repurchuse
policiesin all 1elemarketing,

B e g, GBS of R ACTEA o 5 B0 W 2.

transactions ¥ These comrasnters wu! cancellolions are available. 2t A AHP

comncereed tial Uis provisign mizh
creale an bacenive for selfers and
1alemATkclers to cameaz e -t gbasil
ikeir refund policies io order to avedd
trigzecing thediselosere 1equirement.
Law enforcement and consumer groups
s s bed Uk infoonation cegantliangg
these poiicies is material ta the
consumet’s purchasing decision,
pranticularly bizcause consuiness
meneraiiy assoms that sn uncnediinea |
refund is available oo seblers if they
are dissaisfied.*?

Hislnrical]}r. 19e Cemmission has ol
ruquired sellers or advenisers to
digrlose material Lindvations or
condadiops applicshle 1o 2 satisloctivn
guaLanles o simlilst pulicy wiless o
solicilation mestions such a satisfaciion
guaranles ¢r policy. The Commission's
ivngstan ding poiicy o this issue is sa
forth in the "Cuides for tha Adverhizing
o Wamranlies and Couataatess,” which
slakes:

An adverisenenl That memlinns 3
"Sansfaclion Guarastee” ora sioiar
repregontalion :hould disclose, with suek
clority oad preminence s will be nesiced
o] wndersiocd by prospective purchestrs,
ary malerial Lmdlaliens of conditions thal
a]:l'|:||'|r tin tlaer =" Salda Far.ti.l}r_l Gouaranies” or
similar represeutation st

Tluielure, the Commission has
melafired in the Final Bule the
mguirement that all rnatcrial terms and
cendilions of such polickes be disclused
et i thae setler or telemarketer makes
a represenistion miating t0 & refund,
cannellgtion, rechongs, of repuchase
policy »% [ndustry printad oot that fnany
rompanies have a varety of refsd,
cancetlation, exchanpe and reprnhase
palicies, anly sene of which are
reforred 1oin adventizing. The
Comnizzion does nol intend thal the
seller o telenarketer diselose all ol &
seller's poessible policees, bul ooly the .
policies thal relale 1o Lhe specific goods
vr servicus it are Lha sukject of 1the
cales ofler.

ASRY suppested thal, ol a minimum,
e Bulu should reguice an alfimmative
disclosure i na refonds, exchanges, or

MG a0 By USED at 6 0| DN al 2-3; Sun Dirge
al b MACAA o 3 NCL 2l 1D .

*For exmmpln, N TWEA painted ouwl sht the Wew
lerzay Eorsumer Finud Act sequions retailenp bo papy
ratutt Folitiva io wuch w faahiog that e conremes
weill b wwnrs of soch priciet bafoms they Iedor
ihwir money. M} Sist Ann, 558214 of e, M] DCA
at %

MLE CFRE 2313 L)

18 el lor pr teberar ket ok 5
rrprmnl.u!i-un B a1 a Fnfuned, wancailetion, -
exchange cF mparcbass policy ™ il e aeler o
Ee [ormumg kel AF LEror res 11en wljeet oo dikkusee it
iR AT G |0 A Pusinmer W ATy Akt cudh
palicies. 1 asked, 1he ==ler o felormae kel =e THNLY
it schuae thir el sl Lenoas w condifions of Lis
|,|u'.':;:|'.

pointod ol bhal thes inlormatino ia
particularly bnpoatant inoshe cantext of
telemacketing sales beravse of the lack
of direct contac! betwecn the 2ellec and
the congsumer and boecnuse Lhe consemer
has no spporwnily e exurine the
roods ur services oifzred al the Eme of
szle ¥ The Commiszion apreas thar
cousufees iy be misizd if 2 setler
I=ils, it o 1E]l2ma krting transaction, 10
disciose that Ure sale iz inal. Theeelme,
tbe Comnmission has ynodified

& 310.Wadl 11(iiE oF the Final Rule to
require L7at the cuslumen e infeoomed if
thete 5 a2 policy of net making refunds,
canceflmions, vxchanges. ar
TCPMITCARES.

Finally. § 2003020015 (vl and [+]
rerquire a seller or trlemarkeler 1o
discleoe cetiain inforaaton in
comnertion with prize promotioos.
Ender the sevised proposed Rule, sedlers
who nifered a prize proouotion wrere
rizgju ire] L iz, ose only thal no
purchase was necessary bo win, Lo
et fucenment wind Lonswne gleaps
ﬁlmng]y urgcrl 1he Comenssion 10
reguire disclosue of additional sems of
infurmalion W conswnets »2 They noted
that decepiive prize prmolions give
rize b a farge momber of coniplains.
thal they gencrate & very lurge amonnt
of consumer inury, end e many Stale
laws already requare alfimpative
discloswe of more infemnetion than the
revisid proguosid fude rrgoained,
including the odds of wirming, the no-
purchazz inetiod ol eodering. and the
walue ol prizes. Thene commentzrs alse
noted thal such Slals laws have
Frevided law eonforcement with a
valugble ool in 1eaching deceplive
prize promotions. In addition, sevaral of
Lhese commenters noled thet the
dicloswre oo parchese is necess o s
mesningless wilbont roquiting that tha
seller ar belemarkeler disc bose the
Tavibed for enteting wilhoul a
puorch rse® Floally, USPS octed thal the
roruired discloswe should include, in
adelition 1o “no punchese is necessary,”
hal oo paymenl is necestiry” 10 FRET
B plize pIometion or te wik a prize.
Aceording 1o USPS, snch & disclosule

will cover those scams whers the seller
or telemarketer will nuo ash he
rustomer 10 purchase goods or services
in conces tion with the prize piomelicn,
bt instesd will ask for somes type of

o sFEP oy 12210
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paymenl in order 10 enlet oF wWin a
rize ™
The Commission’s lew enfurceioenl
pxgeriene i replale wilh examphes ol
sollams aad elemarketess using
decnplive prize promoetions (o k™
unsuspecting viclims, Upon
consideration of These cominents, e
Conwaission 15 persunded thal
atditioned disclosures are needed 1o
prsure thal copswmets are nat misled by
the promise of o prize or award. The
Comnmalssion agrees that disclosure of
the nupurchasedno-paycient method of
entry would zerve to emphusize the
mwsgaga that no puichase o7 paymenl is
necussary inorder to participate in a
prize promotinn ur bo win a priza. IMbal
disclosure ware atisent. the Juct thar no
purchase of Ea}menl i5 necessary could
e gesily become “lost” in o sales
miteh or prametional pirce The
Commission 15 mindful, bewever, of The
buirden of making exieasive disclosures
arud has atlempled 1o penvitde indhisiry
with Nexibility in making thia,
disclnsuce 1o corsusuers. Thoefors, e
ali 1etemarketing of prite promeliong,
llie Final Rule requires, in addiliva toa
statemment thal no purchase of payment
iz pocssaty lo win, thal sellers and
telemarketers 2lso disclose ke no-
perchase of ne-peyiwnl nicthod of
entering the prize promabici by cither
providiog futl instractions oo bedw 10
partivipote or by peoviding wi adbiess
rar 1ocal ot Intl-fres 1elephone pnmber
thet a customer moy contact fo obisin
elails,

The Commissinn is also persuaded
that consumers shuuld be mede ewere
of the dds of boing abds to receive a
spociBe prize. A trutbiful stotement of
the wdds of receiving a prize helps to
dispel the illusion that the consumer
has been spevially selucied™ of is
puaripieed” in recelve g particular
price. A stetemoot of e odds also
pruvides some indication of the valus of
each prize, since it 15 Ukely that tha
mosl valunble prizes would e awarded
to the hewest prople and the leas
vahiebie prizes would po to Lthe most
people. The Cominission recognizes thal
in sume prize prumoions, wlles and
\elemarketors may not ba able to
calculste the odds in adveaca.
‘Thereforn, the Final Rule requires thal
tha sellar or telemerketer diccloss the
odds of tuing able 1o receive 2 prize,
and if tha odde a1 oot calenlahin in,
advante, they mpusl disclose the faciom
used in calvolating the odds, seh as
{ruthful statemeot that the odds depend
v the pumber of entries teceived.

Fivally. the Commission’s
anforcament history includes numerons

= J5F 3 at 2.

. exzmples of grizes whise value Ras

beon Jtmiled by the ad-tiesal cosls ar
romiitions thal weie necessary tu
soceive ur redremn the prize. For
example, those “prizes " incloded
vacatinn certilicebes st Tequinsd
coneesters In spend s betantial ALk
of izon ey on sirfare ar other expenses,
or gt hard exlermdve (e tTCHONS LI WSS,
Fherefote, in 5 310.4(a)1Hv), the Final
Rule sequises that the seblor or
talemarketer dizclose all matertal costs
or condilicns b receive or redeam a
prize.®

Soveral comipeniers nrped e
Commission to requice alfirmative

. disclorw es in cooneciien wilh

jnvestment oppeerinnities." The
Commission bieligves thal the
afArmativa disclusweres ieguited undcr
4:310.3¢a)(1) are sulficient v cover the
inloimation relating ta the sals of
investment opproduoilies, which il
nndisclosed would ba deceptive. These
inghude e tola) costs to purchase,
receive, or use the poods or seTvices,
and the marenal reslrictions,
lmilabivoz. or conditicns to punchase,
receive, oruse the gnm:ts wr servlces.
Althouph some oommes bers wrged thi
Commissinn b Loctuclu specific
afirmative discloseres relatng o
investmonk characteristics such of rigk,
profitebility, lnuidity, amad earmings
potential, he Commission declines :o
du so. Based on e Conuniszine's
enforcrment experience, it beligves 1hs
doceplion involving disclosare of
invesunent information relaling o risk,
crobwbdlity, liquidiry, vreaobngs
petenlial can be sddreseed under

5310 Hal(2)vi) of 1he Final Rule.
Thetelore, the Commission Lins
determined 1hat acdilional affrmative
disclosures for investment op potunities
D& I DnECGESTY,

b, Section 310-3(a]12): Prohibited
Misrepreseninlinls

Sectinn 310.316)(2) puokibils
mietepresentations of severn) calegeries
of material irformetion. Tha
information dectned motertal under
£310.2{aJ|2]) is based on esteblished mze
l=w Andd thie Comumissicn’s policy
glalement oo decepion.t?* Saveral
coratnenters urged the Commiszion 1o

S Al pugh legilitae awainds, [rizs, wod prize
pramoticns do ool Hguibs B parAnn 1o mais b
prymont oF purchass o sota a polze pruwmwtivg o
1o win, thers ars fnstance wimo u pereoh Iy b
reired b pay Declaly e o inceks o Tedenm e
yaizm award that thay bars ipsady won.

o X, o o, CFA 6t 8 BA AT w4 H] DDA b 3.
=t yw Comorisaion s Ewecag lom Statsoul, il
st ot by & Laier b1 le Howerabls foho O Dizgetl,

Calrean, Sulaeanaiim om Cheaesiphl and
Inresligativna. ey et oo f.':n-ur;j and
Commarce 17 atlachod as po sppendio ‘o Clilfd sl
A s jabeg, VW FUOLC 100 [1uBd].

.s'ra'rf the list of specifis prohibired
practices that was conlained in
§310.30a) 2} of tee inizally propused
Rulett Each of these probibited
isFEpresATURinns was based on
allogations ju complainis filed in recent
years by Whe Comnmission ander seclion
12[h) of the FIC Act.e Thuse
commenters assered Lat such a kst
provided the Lyze of “bright line”
guidance {a industry, law enfercemeanl,
and consumers that Congress hac
dizected the EIC o provicde in the Rule.
Thoy also believed 1hat the cevlsed
propused Rule did net address several
of the gpecific mistepresentativns
included in Lhe initinlty proposed Rule
and delewed in the cevised proposed
Hulg, such as missepresendng Lhe non-
proft ar charitable slains of a seller or
telemarketer, nr the pu pase lor which
the sellet of lelomarkeler will use a
person’s checking, savings, share, or
similar scoonat member, credil card
arcounl nuwmber, socinl scounly
miember, or selated informatien,

The Cemnission hat detennined thal
il is UNNECESSArY 10 cnwmerale the
sproiic paobilited misrepresentations
getb forth in the indtially proposed Hube
The enumerated misrepresenlalions in
the initially proposed Rule are
subsumed in the geneeal prohibilions
apainst misreprescolalione cel forth in
§ 314 3{ad2) of 1he Final Rule. Mo
inferenee should bu drawn that these
winissiong rom the Final Bubs in any
way @lter the Cemmision's view that
the misreprazentations se fnchin
5370.316](2) of the initially proposed
Fule would vicdale the FTC Act az well
az tha Final Ruie. The Commission
balieves hal Lhig meome congise
regulatory approach effectontes
Congness's legislative inlent. The
Comunission also betieves thal broad
prohibilions will giva law snforcement
apenvives Wy pevessary fleadbility to
sdapl 1o the changes that the dewsptiva
telemarkeling udustry will underge as
a resull of incrsused regulation.

Alhough some conmenlsrs requested
that additione] prohibited
misrepresentations be included under
5310, 3(a){2) 84 few comuwaters raised
concerns koot or requasted changes in
i Janguage of §310.3e)Z] oz it
appesred in tbe RNPRML As a Tesult,
B§ 3103 [a ) zi{iv]. [vi}, and {vil] are
arduplod us sl fonh in the .
Sections 310.3{a)(£)(-i) probibil
mimepresenting cortain informaticn
required 1o bie isclosed under

1 e, o MACAR oL 34; WY ICA at 42 LIEPS
o PR DA W T WA A B 3 MCDCA Rt -5
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§E 310, 3(n][ M) Aandd [ii): wnal r

quaniity, and materisl restrichons,
limitstions, oF conditions. Soclion
2303 [w)[FNiii) sproifies That »
misrepresentetion of 'any o.aterial
aepect of the perfarnnance, cfficacy,
malure, oF condeal characteristice of
o ur services al are Gie subjec) of
the sales offer” violates the Rule.
Commission case lzw and policy are
rlear that such information is likely to
aflecl a potson®s choice o, o1 conduct
regarding. the purchase of poeds e
enpvices, Sunikborly, represeniations
ghoul a seller’s rabhind, cancellaticen,
wxchanze, of mpurchﬂ.:&! pnlicies ame
likely 1o affect ¢ poerson's purchase
Jdecizien. Secticn 310.30][2Hliv].
Lharefone, pmhihil:. misr\epreszenting
informalion egarding the material
agpects af thersa palicies.

Laciion ¥ Ya 1 Hv) of the Final
Rasle proqubils omismepreseiting "any
material aspert nfa prize proandion,
imcluding bul not limitad to, the pdds of
being able to reccive a prize. the warurs
or valus of & prize, nr thet a purchase
or pEyment is required ta win a prize or
paricipule in o prize proueotion,”” This
proviszion b= adcpted io subsianikally the
sama form as it appeared in 1he mviscd
propziel Bole, The provision
enurmerat s specihc examples of
matertal azprects of 8 price promofien
thal ata frenquenily misrepresented Ly
deceptive telomerketers. The
Commission has largeted
misreprosnotat nn of thaze naperts of
prize promotions i & nomber of
compleinls Bkd egaiast Jeceptive
Inlrmarkilem yhder section 13603 of the
FIT Act® ihe Commitsion believes
that & separate Buls provision i neaded
spec| Goally prohibhing
migrepranialions ngarding prize
promotions, given the greal aumber of
deceptive prize promolloss ond e
distinet charectaristics nssocintod with
such promotions.* The legislolive
biztory cleary shows thei Congless
specifcally inteaded the the Hule cover

203 o7 pwards #? The Commission
tends that the l4lemarketing of prize
promotons it ool only subject Lo tha
protibitlenes in § 3003000 2](v). but elso
to 1he othor probibiliens apainst
wisrepressoations set forth ia
& 510, 2ia)l 2]

Alihough supponive of treating prize
promolions soparetely in this Section,
spveral commanters wyad e
Commizsion 1o o A the list of
speclic aspects relaking 1o prize

prometions bt sellers ot ie]urna:ket.
may onf misrepeesnl, especially i a
porson has hoen «puoally selected to
[ECEIvE A peizs v b0t & preniom is a
prize.?e The Cummission halieves tha
the current st af spocific aspecis
adequalely covers thuse concerns. As
discissed 1n conoection with the
affirmative discloesiues for prize
promalions, supag, 4 truthhal siatement
of the odds of Teceiving a prize should
betp dispel tu: ilasion whal the
consumer bas been upecially telected”
or iz guarameed™ tn recelve o
particulet o7ize Funharmurg, a
principal distinction betwesn a
“peefniwi’” act 2 ' prize” is that while
premiums are given only in conaeclon
with the purchase of goeds of services,
no such parchase is reyuired o receive
a prize. Therelore, the probdbilion
against mistepresenting thet purchaze or
payment is requirsd to noeive o prize
should also cover misreprasenting that a
premium is g prize Fioally, the
Commssion’s usa of the language
“including but not limited 1a™ is
imtended Lo indicsle Lhat B List of
mabiral aspects of a prize g;utul:rtiun is
itlastralive, but should not be
considered cabmustive

Migrs presentations of olber meletial
axpecls uf @ peize promotion nol listed
here ar: |50 prohibited.

Ure mins changs in wording bes
beem adapied in §3103(I2Hv],
namety. tha phrase e odds of
winning has been chasged to “the odds
ol freing uble ko receive @ prize' This
wordiog bs intended to Le brosder aod
mote gooeral, ond is bassd wpen iober
usage employmd by the Commission in
provizions of tho Pay: Per-Call Bule, 16
CFR Part 208, thet govern =olicilalions
fur 300-numbeT services involving
EWEe IR DT gAmes of chance, 71
Anothet minor chenge is the addition of
the baogua ge or payment.” This
additien is conststent with similar
lamguage added 1o § 350.3{a){1](v).

Eimﬁa::ir. & 310,302l vi) prohlbits
mistepresenting i crierial Aspecis of an
mvesimanl opporiunity. This Section
remaing nocheanged om the RNPRM. |
The Iegistativa history of the
Telemarkeling Act mflects Congress”
receguition thet decoptive investment

cpporlumnities acronnt for & ransidersble
perentagh of deceptive lelemarkeling. 2
In fact, sinca 1991, deceplive

inFestmenl scame acenmnt for
epproxicate]y 43% of the Commissien’s .
tehemarketing cases, The emeunt af risk
for a consumet is generzliy far grester In

= 15 US G s

% ALzt 3E% o) the 141 Lol emnork sking canes
Leaaght by e Commivaion sioce 13 mleied 14
Jmeaptirs prize promot ians :

o G Senain Fep. 1812, 8.

*Sipm, w.g., AARE B LF MACKA sl 4; GhDCA
al X W] DA | 3,

e TFR A0Ralo),

1 See Sl HEponr wk A,

investment setms than in decepiiva
st involving pther iy pes ol
consuTel greals oo services, Thus,
investmenl opporiunibes aoe an area of
huigltened concenn for consumers and
the Commission. The Final Rule
includes 5300 3(a)(2H i, profubating
rmieroprecaniakion ol speified material
aspects of ivestment epporiuniiies,
feluding risk. Houidity, eamings
potential, or profitability. This pravisinn
is inchided to shviale any possible
constraction that might eaciude
invastmenl apporunities from the scope
uf 5% 303wl 2} iiii—the geperal
provisions of the Rule Lhal center on
purchise, DaCeipd O use, OF M
“perfurmanue, elficacy, nature, os
centraf characteristics ™ of a limitless
range of guirds and secvices, The
Crmmission be'ivves that a separate
provision, § 310,3(al L]{vI} is nevessary
te caver distinet altribules that are
matecial w an investment decisien, such
as risk, Hquidity, carnings polentia., ox
profitability. The Commission intends
ihat the telemasketing of investment
apportunies is not coly subject 1o the
prohilitions tn § 31003 1a )2 vi), but also
to the profbilions contained in other
pravisions scl forth: in 531 ¥z {Z)

Seweral commenlers urped the
Cotrrmissinm 1n expeas] e st of
probibiled misrepresentalions relating
ta spocific sspects of Investment
opportutiies i imcluds iarkap over

acquis ion cogts, past parfrmance,
merketebility, and velue,?? Tha
Commnission's use of the laogusps
“includiiag bu? net limited 107 is
intended b indicale thot the Jist of
prohibiled welerint aspects of an
invaslmeut np.sanunny that sk ol e
misrepresen’id is ilustrative, noet
exhausiive. Misrepressntations of other
melerisl aspects of an invesiment
oppemunily nol listed ara aleo
nrnhihited.

Finally. the Commission 1oainteins
53003 aHZNMvir] s It wes proposed in
tha revised proposed Rule. This section
prichihits misrapresenting “a selier's or
telemarkeler's affilistion with, or
codorsemant by, any gevermment o
whird. party urganization.” The
Commnission believes that this Section 1s
nouessary based on itz own experience
i law enfrrcement outions against
decoptive lelemarkelers, az well as the
informaticn Stato law coforcement
agenrias pruvided. Decopliva
telem arketers ofiem balster rhric
credibility by misrepresenting that they

are endorsed by, ur alliliated with,
chatitable, police, civic, or similar
organizalions. A sapareie category i3
required becaust these 1y pes of

Mo e, CRA Bl B M AG 8L & ) TR an b,
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misrepresRrtations, agaln, cnald
constmed ag oulside the appared)
of % 310 3al 2N —{iil). However, the
]::rnl'l:ihil iom contained in
310 a2 viit is in addition 1o, not in
lien o, tae prohibitions cogtained in the
vither provisions under § 310.3(a)[2).
Severel oomicenters asked the
Comroission o inctude specific
prohibilinns apains) misrepresenting 1ke
mon profil or charilabie stalus af a seller
or telesrarketes.™ The Commissicen
intends that many o thews
nseepresenialion s will be covered by
the prohibition in § 310.3(a){2)!vi3}
againsl misrepresenling affiliation or
endocseinants
Leverz| cominenlers acked tha
Commission 1o include specilic
prohiltions against Fistepresemiing
that a seller ran iMpPprove 4 consumer’s
rredit mating, of tan reeovor motey [ost
by a ronenmer b6 a dishnnes™
tebemarketer.® The Commission
believes thal thess misrcpresentations
are snhanmed undear 1he prohibition in
§310.3a)(2)ii} against misrapresenting
any malerjal aspect of the perfomaatce.
efficacy, nainre. or centrs)
rharacieristics of the gueds or zecrines.
in the inftislly proposed Hule theee
was a praliibition, vnetted [rem e
revized proposed Bule, jgainst
misrapresenting the purpose fer which
the selle or telermarketer will nse o
person's checking, savings, shate, ot
sirndlar feecunt nwenbe - ceedil card
arcount number, sociol seouoty
number, nt elated informating. Several
rommeniers v the revised propozed
Rule wrged the Commiesicn 1o reipstate
bt prohibilion, poling 1hat it did net
appean 1n be snhsumed nnder the ciber
probibitivos seboul in 5310.2a)2). ™
The Conmmissivn, however, belitves thal
such mmismepresentalions am ouremwd
under § 310.3(2){3), which prehibite a
seller or tobomarketer oo making o
false or misleading swalemnent o induce
g person to pay For gonds or cervives.

c. bection 31003 [m][3) Verifable
Authorization

Fuctivn 310.3[a)(3) addresses the use
of demand drafis, the praclice of
obtaining funda fom 2 person’s bank
acivunt witheot Lat petson's sigoustone
o0 8 negnliable instrument. Seclion
310.3(=}i4] of the initielly proposed Rule
regquired writlen aolhod {zativo afun: =
saller of wiemarkeler could take any
funde Erom & consumer's chacking,
savings, of similar &ccounl This
provision wig drappert from the revioed
propesed Fule becauss informalion

julid

A BE. M ALY A A BL AL
HEre wg, NACA K a1 4 A A5 a1 4,
e Ree e USES ot TSN e 1Y

prowided o comymems o the nikally
proposed Kutz and in aral work<hop
couference presontatioms tended 10
refile the LHLETIRIE aE el deimard
dralts are characieristic spdely o
deceptive telemarkelars 17
L 12spwirse o the HPR. the

L ommission renerved a number of
comments from members of the
antonealed payient gidustoy—lse
companies that prepere decand dralis
and sehmit soch drafts to foancial
institutions fur Jrayinent Er:nn
consuners’ bank accounts. Thewn
corunenters nobed hat gyeer 20 million
Sanericans A modl have predil cands ¥
Demandd drafis can provide a means for
Wose cunsumers 10 enjoy e #ame
benefits of eapeditious lelephone
iransactings 1hat vse af acredir card
provides ™ Commaenters noeled tht
Tortwate 580 vompanies, airlioes, car
FANEal COTRRANIRS, iNSUTANCE FOTRAT ies.
and shet businesses characlerized by
guick tuwm-around ransactions now se
dlemand dzalls hacause they rerngn’ze
that ol everyone has & credit card MW
The autemated payment industry also
jrosintedd ol L rerquiring Bxpriss
wirilter aulharizatinn for o demarndd deah
5 incongistent with autharizalion
LequiT eimenks petad g o an anefogeus
payment method, electPoric funds
transder.? As commenlers neled, the
Electrenin Funds Transfer Act [tle (X
1l e Covnguneer Credit Provectinn At
[EETA™] 15 U5 1601 2t sed., avk s
implvmenting Reguiation (" Hae. E7),
12 CFE pan 20%, peammit suthorization of
electtonin fonds irencfers hy deleplone,
thereliy perauiting oral authorizatinn. 32
Commentera asserted thal imposing
e Fiwid autiorzalion stawdards v
the Irpilimale aubomhatril payToeesl

indu sy, an intustry inits formative
stages, could undwly bindsrils
ilevelupment, resiain legitimala
T fer gearenfly initial comymanie: KATMA.
Aadoprribe Dlan

e jnitimb CoiToenty. TOES an 10 WEE s 3-20
Lo prenepul[p W APS, 34! Tr. al B4,

T BE etated that i 1900, wighty -flve peccent ol
&1l conpuTer MRprckinnE weTe mads by cagh o
rieh chmpmend b iRaen etcent by reedic snd
dabil crede. MBR initied comument of 2, TLPS
u‘:ml_Lar!{: ooed 1hat oine of the cureant twenry
AaTVICE haf eais proissd Appros bdialy 38,000
dernand drafis weelly, \otslling ovar Bve jallliong
dollurs Eer cwer P business clionia f]:u'uug'lmu‘l. the
counlry. TEPS inilisl comnoent at 1. Accelarated
Fayment 5 pa1eqm sabed 1hal it procewes balf

builbon Aol Lara & yea throogh decnan d dealls. fr. 4l
=18 .

= S inStdal comrrents: TUES ot 1—2: HAFA Al 2
(Man 4t 9. Eranploy [ i npssey thal e demand
deafis inchode two of the baby Tells, GEIDO.
Ci‘litﬂrp, Tabelemck, Equi[,l.\. Aank al America,
Dlazawary Lo, Duann apd Bradeirwn, and Firet of
Armerics Pund. See Tr a1 547 560-ht

N Seg imilial camments: ATA @l €; Oy el 10,
Dhis =t 23202,

12 TR 0Glg).

— .

.J'.nrrtpmi[jcn. And deprivr consnmers of

erihis alfordad vy this paymoen!
methond ¥t
lir drupping the written auihogization
ltom the tevised proposed Ru'le, the
Drmmission noied in the RNPBRR thaot
bz prolabition on any laise or
masleading stotements 1o induce a
petsan 1o pay for goods ar services
wirubl adidress paebleros e this arcs #4
In their cemments an the revized
proposed Rule, howuever, law
F!'I'lr[JIl'.F! ment an I'! CAISNTORFT g."ﬂll]’]ﬁ
stronply urged the Dommissson to
reinstate restriction: on the vse of
desoand Urabis B
1.aw enfomement and consumsr
proups pouned aut thal demand deafis
o oot pruvi{!e comsuroers wilh the
same bevel of protection as credit cards.
nur s thery widespread awireness
ameng consummerd abeut the dapgers of
this payment method.* For example, in
many instances deceplrve Leodmarkelors
induce consumers 10 Cisclpse certain
Lank avcounl infvmatimg, afler which
they watlk dravwr Funds from the
consumers” bank accounts withauot the
vunsihels aulbnieing such
watbdrawals or realizing t:an such
wilkdrewals are oocwrring. In fact, die
AR5 pointed owt that, as it became
merk diffiinlt far deceptive
1elemarketers to access the credit card
systern, demand drabfs have surleced as
W wiosl fFeguent fomm of payoent in
duceplive lelemarketing over the pasl
Lo 10 thoet ¥ears AT L wddition, the
Fedural Eeserve Dank of S Francisoy
[“FEE—SF ") stroogly sppused deleting
the prabibilinn, questisning whether a
grneral v do el mislead " standard
would preverd abuges 8 FRE-EF noted
thai laws prohiboing misleading
statnToels arg already on the books, ot
lrave been of limited eilectivenpss. 1t
also noled that any prelections
romsumars might bave under the curren
Haiform Cemmercial Code provisions?®
are illusory. FRE SF stated tha, in
reabily, basks huve a promcunced
disincentive 1o eccepl claims by a
consymer thai he or she did nel
authoyize a particular drefl becanse Uhe
hanks musl It:mam' the lo:s of the amud
of any draft thal wes unauthorized.

¥ S T nl 408 LA Cobaralod Pay metit
Syslems!, 187 -5a (TCFS), 57 B—A0 [Check-Delbity
S ofse initinl comments: FMAFA al 7-0; CHan w1y 100

=60 FE 01 3413, Thet poohibilien ks foand s
L3710, 3wkl 4} o the Fioal Kale and wies feund 3n
§ 31003 1)1 30 ol the revlesd prapnoad Riutn.

M fee, mp, WACKS ol 4; L4 TOT o 100 AMEYF 21
45—1; FRE-ST st #: WHA gk 1; PG st 3 N[ DCA
at 3 Fern Legdonl 2.

AT e 15 MDA gl A

BULFS et A

M g prsarn iy FRA-5F,

™ S OT 1- 2011390 3-101[al(0), 3-1041p). 3-

ant o), 4010k, 1-a0[a), 4wl (10 versiom).
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FEA-3F fdesnribusd a varicty of Jﬂn!

barks can and do aveld anhgrizng a
refund of a draft cleimed by a consuner
b b nauthorized. For example, hanks
may allegs thet conswmera were
neplipent in giving oot their bank
infunmnaton, or ollego that consuwmmers
who Bave given such icfummation have
given apparent suthacity 19 isguwe amy
number of deafz inany wnount,

Baser un Lhe extensive use of demand
drafis by legitimate companies, the
Curntnissicn is persuaded (hat detaand
ilrafis im apd of themselves, are mol
nocessarily botmlud, and, in fact mey
prodirce real benefils for conswmnes,
The Conrn.szion alzo believes Lhat
requiring pries wrilten authoat zation
could ba ranramient 10 eliminating s
epurging pavmant alicrmalive.
Koreaver, the Comissios beligves ial
itwould be inConsiztent 1o impuese upon
demand drrfts a mare siringent
antharizatlnm mechanizm than that
impased on clechonic lands franslers
under the EFTA and Beg, E. The
Commission . however, is also
persuated by the comenents on the
revisedl penposei] Kole st consnm ers
need additignal protectiong om abusa
of this incrrasingly popular payment
wzkthil. Therelnm, the Final Rule
includes certain resirictlions o The woe
of derand diaits.

Section D1n3R)A) Lalanees the
benelils 1o canzumers that may luw
from e vse of demand drafis against
the cowds mrising frne the koown abuses
ol thic payment meethod by deceptive
telomarketers, Section 310.Halld]
requines enpress ven fizhle
suthorization” befors any =ller or
telemarkeler dhteins or submils o
payment a check, dra, ot niher forrm of
negotishle paper drrwn on o person’s
checking, savings, shams, or similar
accont.” To pravam deceplive
teierteckoters from abusing this mode of
suthorization, the Commissicn has
included in the Final Bule specific
requirements 1o establish what
constiloles “verifinhle sathorizstion™
under thg Rule.

An sulherization will be deemed
verilialla if any of the follewing means
are employed: (1] Express wriilten
suthorization by the customer; [2)
gxpress orel authnrizatian which b wapa
recorded ™ and made wvailable to a
custornes's bank upon request, apd
which clearly evidences both 1he
customer's outhorizalion of payment for
The gods of services that are the subjed
of the salos offer and e custoser's

FFRB-LF supporimd a Tequiremen) 10 1aps
1wt i cuzloiner” orel aufherizations e an
alininalve 1o prios -~riden suthorizstlan, 5o FRD-
SFonp G

tecri Gl =i specific ilems nf
intormation dering the Wape recording: $1
ar [ writier confinm stinn of the
LransacHom sent by the clastonner . prior to
subiaiiling whe draftl lor pag eecnd,
criaing e suoe six iteins of
informatizn required under the ape
recurding option. The wriiten
confirmation metod aloo reequires a
soller ortedemarketer 1o have in place,
and te diselose e e castomer o the
senfirmation, the procedire;s by which
the customer ran OWain a refund from
the seller ot 1elrmarketar in the event,
the writbon contirmation s tnactwate.
The Commission recognizes thal ke
latter method of verifiable suthorization
may be susceplible 1o manipulation by
decaptive sellors and rlemarkerers,
However, any misrepresentation of the
iatyl or 1erms of e refund policy will
be actiodable uoidor § 310.3(202]{iv),
prrkibiting misrepresentation of a
seller™s refind policr. The Final Bulz
alzo incorporales FRB-5F's rupgestion
that the tapert venidahle authorizalion
b made awaiiable to ke cuslonmers
har:k npon request. ¥ The Commission
wrill momitar the effartivenesz af thig
provision n preventog the deceptive
use of deman? drafts.

il Sertion 310 3{al4): Falie or
Mlislerding Statements To lnduce
Paytuenl

Sectinm 310, 3ala) generally prohibis
“[ralakiog a lalse or micleading
slatement 1o induee any person to pay
[or poods of services.” Tho faw
comments on this Section yueesticned
whether s generel probibilbion i= an
ad rguate suli titnle for / provisiom
requiting exprese authorizalion for
demand drafts; Unauthorised pooess
aften imvalves no inidvcement nr
purches; the inoney is siloply taken.st
The Commission believes Lha Finel
Rule s exprasz vernlisble suthorization
requi rement, § I1EI[EPN, suificiently
add reszes this comeern,

Seativn 310.3[a)l4] also prohibils
sellcrs and Iiemnarketers from gaining
sy IO cons wers! ITnLLIE Y ﬂlruugh
lalse and snisleading slaternmnts,
regardlozs of the type of paymenl system
used. This provides low enforoeent
wilh Meability Yo address oaw ways
thel sallars end Jelemarketers engaged in
fraud might aitempt 10 1ake conswmers”
money.

TIEha b dRms of Ubeameelion ey T A] Dete of
1hn draftlek {B] the pocuot of tho drafizk (] he
poynd s nam; (0] the pumber of dralt payoeoe |12
e 11an oned; E] & teleptons pambmr for
cuatomet inqubry that is woswered dwring nommasl
businees huurx and {G] the datk of the ca siomer's
wem| posthen ooy jont®

= FRR-5F o1 B- 1.

™ G g, A ARE w15

———

e e ——

2. Section 310.3M0): Asclving amd
Facilitating

Seolion 3100000} of Lhe revised
prupnse Bule mecedved] salslantial
atlention m commenlers. Law
enlorcerment obiesbed 1o the Jncnsion of
a requirernent than the requisite
substantial a55istance or support Be
“1elated toe the commisgion oo
frtheraace™ of & cope rule vinlation 7
MAAG vicwed this o3 an unnecessary
additinnnl element of proaf that wonld
burden law saforcement, and leared thal
it could result in assislers and
facilitators evading liabiliy on 1hz
zreund vhiot Their assistance was not
“melated ot an unlavelul acd. even
where requi!ed showings of knowledge
and substantial assistance could be
mada *3 The Cinemissinn has-
driermined that We " reloted o'

FEC FE menl mAY be sy sceplible o te
misapplication: NAAG foreseas, snd has
therefare deleied this requirement from
the Final Zule. The Commissicn coles
that xneevwdsdge of, and subsianlial
assislance o, analher's wmngﬂaing are
a sufficient bagis for leability in tor, =
and were 50 in rases bmu,i;hl uneler Lhe
Sernnitirs and Kxchenge Ard ol 1934 +7
unijl the reoent HupTeme Coun decision
in Centrad Bank of Denver v Interstate

HERAAC G 23 MACAN B o5,

N AAG W 2

P farziqo BIGE] ol aha Diesal=menl uf Trerrt
provides: “For Lorm sesubting 1w s Cned gwisar liem
the “ortivus cundest of arciha, one 31 2ubiect g
Tabillry il hia knows Lhas she aobars cond ecl
ConAtiiules o Deaach OFduly and gived tubasmrglal
nf1MBNCE O ONCOUTAEREMAN 10 1l Mbar wa a0
rendach hlmpelE, © " Bestofemeant §Secon] u,l"
Tors § 076l [1u37)

" 2ee, =g, Suhoiz v Rrevnburg, 443 F 1 435,
45§z, b G, 1991 ) ceif, deappend, 303 LLE. 926
{1t20]), Metioral Unfen Fime Pae. Ca. v, Tumor, 83T
F.2d vind, 20607 [5d Cir, 1086k LI Progrone,

L Lid », Iﬁfyj'lfm, &33F #d 1873, A& [#h Cit. 087

Mogre u. Farmnz A0S E 20 287, 104 (Blb Cie. 19471
T chermed, 48 V5. 1006 [1987% Audilph v
ARhur Anderze & Co., B0 P20 1060, 4048 (110
Cie- 19661, Lorf, Jenied, 490 LE5_ 546 [T30]) Mefge
v. Hpettler, 70¢ Fad pr1, 82425 {0 Cin 1965].
cert, denfed, 474 U5 1057 {1808} Wagds v, Bamett
Fobk of Farl Laudedale, 765 F.2d 1004, 1004 [11th
Cir_ 1085k Cleasr v, Parfactune, frc., 700 F 24 774,
TT7 (1t G 153 Anmetiong T McAlpin. G99 F 2d
78,91 (¢ Cir. 1RAY; Haognees v, Smith, 583 Fad
937, QA1 (ML Cie 1982, cer. dended. 454 W5 BT
[43870; Skaker v Lokken, 044 230 779, 78281 (Mh
Cir, 1581 % BT o2 Cuerfeld, 617 F 2d he, 222 |2d
Cir. 18007; Muriaer v. Consulidoled Bresred Becf
Co., &TBF_24 253, 797 |3d Cir. 19780, ced, denied,
438 U5, 470 (1070); Woodward v AMetre Bank of
Deallew, 522 F.2d 84, 90 [Sth Ge, 19754

Many of thew casns basy thair snalysis wpon Lhe
1051 kel dewn In 5EC v. Caffey, 493 F.3d 1304,
1; 18 [BHe Cir. 1974Y, ced. denied, 470 11.5. 508
[

A person rmay be Sold e an aidar end abettor
only il some othet party hea cammiied m sncuribis
Yo ~inlalion, il Yhe sacrawed party hed gotinrel
awrarpamaan That his e wan par al ak oweral]
actjvity bl was imprags, s 3l Che acoyied side-
apeHur knuwingly eod subataniiafly sasiaed tha
alvlalion.



-
T -
T+

L8

3 i
Mo 163 ¢ Wednesday, Avgust 23

35 ¢ Kiws and Resulations

43852 Federal Register ! \‘

Fank of Denver.8 The Cammissinn
furither believes that e ordinzry
wnderslaading of the gualifving wod
“ruhstantiel™ pacompazzes e notion
that e requisite Besistanes s
consist of more than mere casual or
incidental denling with & saller or
telemarkeinr thal ts unrelaled to a
viclalion of Uie Rale.

Law enforcpmant and romsimar
proups also wemetally opposed e
"knows or conscionsly avoids knowing™
standared in this Seclion, aggming ta il
imposed 5 higher burdrn ol proal on
lawr enforcemend than the “koows or
should knnw ™ standard in the initialiy
proposed Rule, and requincs proof of the
wripgdoera mcndal stete.* Thesc
moramnentees recomoendel that 1he
Commassion M 1 the koo or
shoetld know' standard. Al e other
end of the spectiurm, indusliy Lommens
ronlinued 1o radse coucers hat the
proposed knowledpe standord wes Lo
virgie r Lo sk, 190

A5 noted above, otk in the law ofort
and im a substantial body af pre-Cenirmld -
Brak of Derver aider and abetior case
faw developed mder the Secritizs aml
Exchanpe Act of 1034, knowledpe 15 a
preresquisita for lisbility 121 The
Commissinn resugniery (At proving
actual knowladge could B a furmsidable
hurdle in soine cases. " The “krows or

"5 L 36 s __ . 11wl Tha
SopTelin Coarl beld thal arn is ma priveie czuse
ul HLEjuM fiop aidIng mnd a'l:ﬂtti.ng under Rule 10(b1
becauss Chie Solin itiss and Em;.h.nm-ﬁn At ol 104
dzak nnk ﬂprﬁlﬂ}' crealn wuch v cavre ol sclion,
Tha Crset™s decicim did p61 adelmss 1he Goondness
of thee rutioinale for tha whermants of alekng amd
stwriing a3 dovaloped in L cawe The
Teboiuel biting fcl, on ko other bond. txpressky
suibune izoe "assisting and Becil il ng” e o vinlation
ol the Rule,

™ Soe mp. MILCA b 4] HACAS At 5, A AR ut
16 FCL w1 17 LISPS 0 12,

100 oty ., BId ot 2 RSO at &4 M nd T,

¥ The Baww] ol L’J!D'H‘lldai ln-ciui.'rl-d for aider ard
wtartne [inbility under th Bpecaritier 7 el Euehn rpp
Art af 19394 varisd o pinsuil o circubl. For
earnple, b stan dard snpncilsd 1 367 v Coffew
{geuaral ek onsse of Improprlety, plus knowing
and subrianiial saistance b wppsl led bo the Sid b
LCincuit, wharsag scrael Logwlodge or rocklers
di;wl.rd (=1 i 10 tha Minih Circuil [awines
v. Maimanthuset, e @50 F 24 1470 3483 [¥th Cir.
10%1] The Secutild Cireull beld that ~someaihing
clemwes L ;o decton] brleed ta o wid in o Ewod® must
ten demucnstratet. Edwords & Hanly v. Wells Forger
Sep. Cloormnca 'Eorp.. B} F3d A7H, 485 124 Cle.
107, comut demied, 44 LLE, 3045 [1080) Sor W
H Euvehnls, Srommdary Linkelity LUrwirer Lhe Fedent
Zacuribed Lows—Ading amd Alwtting Consplracy.
Controing Persun, wed Ageacy: Couwmer-law
I'rinciples and the Stohubory Scheowe, 14]- Corp. T
13, 322 {1988 Mede, Liakilby for Aiding ond
Abqﬂ.i,ﬂ; Viiletians of Rolr 26b-5: The Aeckicrmmese

Sondard in O Leemicgs Actions, 62 7we 1 R
TIHT [1UAK]

"1 The Conenisrion Iotsd inthe RHNFHM Rt
o Yo under Seoriom LMLl of (e FTC AR hoa
devaloped o hatnelede~ vimndad bin 1he conlesd of
oo aualoguus Ty - " lsalliy. Sudbvidual Yiebility o
oy realitylism 1o Ganea e [op injuty tesoling,

should know™ stand 2 s enrtainly the
approptiata standar tnouse fiacning
gllegatiens uf third-par ¥ iiahility for
nnfair of deveplive acts or praciices, in
viglation of geetion 53 of the FTE Ay ro?
wr in violatien of Siate Litthe FIEs
At However, 1 silnatinn wiere a
persnas liabilily o pay Tedrass ar vivil
prroitios -4 oz a vialalion of this Bule
dapends upon the wronpdoing of
anpther person, the “ranscinies
avoidance” standard 1§ corpec 1%

The “conscisus svoidance™ stan dand
ix Lnendhed tu e pEiw e the situation
where artuzl knowledge cannnt he
proven, but there are fzcts and evidence
that support &ninference of delibersic
fgnnraice 100 on the part of 3 pe som thal
the seller oe telernackster iz enpaged in
an acl o practice that violale:
£5310.30a) or (o], 03 §310.4 ¢l this Rube.

Lome comMenlers recommeanbend that
the Commission remstate e examples
ol rasgisting And fazilitaring' thal Lad
been in & 3100300028 of the inivdatly
proposed Rule. ™ Fhe Cammission has
declined 1o listin the Ruls exan s o
substantial assistance. bal still conside s
the dcls ar praclices ennmerated in
Forweer § 310.3bI[2) of Lhe initially
praposed RBule o be iilustralive of those
that can constiluie subsiantial assislancas
to Kule vicletors whan couplod wilh

franz law vicls kons ul & cof porailen cazirelied by
1y i viwidnal, The Commissien has saught and
the rowdts have vrdered zapimzor of fensumee
redre sz [om ndividieal defandacts loc inje
reciling fom L viclalions of ol poral koo
ceeridHled by such ingleddsaly unty wh=ie tha
Comnamlzsian couid dhow either thet 1hesn
individuals bad axbyn] Loiwlodze of ke unlowlul
pruetiris ol 1ba cosporation, -were reak L aval y
ind:Flrrant 1o Juch practices. of a0 A0 ewaranes
of & high protnliliny of fead oowpted wid wn
immptmnal avoidance of the ik, FTC w Amedcan
Standerd Crodit Svsfrapa, Loe., No. OV 03 2620 LCE
Uk} (I Cab Aug 15, 1904% FTLw Anap Froel
Hrev  ATS F.2d SE4, 5737447 th Car ), oo, dhenied,
1113, B5% (10a9), FTC v, Kiro of Mevada, e,
G512 F, Suppe 1262, 1292 [D. Minn. 1085); FTC v,
Farerrational Bformand Cerg , 1983 2 Trade Cos
{UTSH] | B5,725 at 50,707 [M.D. Cal_ 1583].
s Sow, m CHiCorp Cred Sorviced, e, FTC
Okt He. DX [Coprent Onder. Frhe 4149931
k] iy motewocthy Lhat Section S[mh K Aol the

FTC A, 15 1 5 L A MEYH AL aparafies that

i a0 of vl panalUes for enact probigied
by prale requires 2 sbuwing ol “actvel Lndwladge
o kooowliedge ity implind oo 1he hasis ol
-ullibﬂﬁ‘-"l cipcuoatyness that suxch s B walsle or
Aaraptive and id prabibiled by $orh ribe. "

198 Pyl waf cranacisg sunldarra in wicaby
unu‘jmj In erimign] raams e Fubfilling 1The
1ecabremeni b proal ol Lnuw|u|.'|p. ooy, &
Liniled Suses ¥o P l-Mut Mutifllon Corpe, 071
E.2d 1187, 1198 1196 L2d it} corl deaied, 493
L5 933 (1985]; Linited Stoerexw, Chor_ B F 20 faa,
a0 [Tih L L rert donked, ADE LS 103 (196):
treited Stores v Monnguer Adsze, 833 F.24 24,
248 (11 Cir. 1937); Uosied! Figfee vo Hatfo -k, 006
©.2d 214, 323 (12t Cir, 1966} ifnitea Stares v,
Jear)1. 522 F.2d 607, 703 fth Cir | cert, desied, 426
VLA w1 197 6]

v )8 Willfomr, Mo, 80-1300 1592 105 dpp
LEMLS 28546 |TEh Lir. Aag 76, 1993
1% BEme_r-p., BRARP 117,

Enewlodpn or conscines avoidance afl
knnw]udtg of a vielation of §5 310.3 (a]
of el or b 47104, Taese ipclmle:
Providipg lists rlconlacis loa serller AT
telemarketer s identily persons over
the age of b4, prosons whir Bave bad
crodit histolies, ar pertons who have
been vickimized previewsly by deceplive
telemark eting nr direc) sales: providing
any cerlifcate ur coupon which may
later be eachanged for travel related
eapyicas, provicing Any sonipl.
adverising. brochuie, promolinnal
material, or direct inarketing piecs used
in telrmnarketing; or poviding an
appraisal or valuatico ol a gond or
gervice sold thrangh telemark eting
when such Ao apynaisal or valuation has
0 reasanable basis o Fart or canool L
substurtisied 20 the lime il is rendered.

3 Section 310300k Crcelit Card
LaundeTing

Spelion 330.30¢] of the Final Rul-
prohibits credit card baundering, the
pracrice ol femnsiling inta the credit
card svitern a sales draft that iz no 1he
resull of a credit curd transaction
hetween the cardholder and a
merchant, |M Tl Commission mocived
viry few commenls Ui ellzred canges
vy thal wege cntical of s sechon.
Those comments that did wlddress this
geclinn supgestad that H be eypanded 1D
include nther parmonl Jdevices, such as
debit carsls., because such dJevices can be
lanndered os rsily as credit card
Lranssclions ¥ The Commigsion has
rejected such an sxpansivn for the
i sunE slated supao in e discussion
regacding the definition of Y oedin.”

The At expressty cited credil card
laundering as a 1vpe of aesisting and
facilitating thal te Kule could
Jprohibil e Credit card loundering s a
panncious practice bacause it enahles
decoplive telomarketers accees to the

“credil casd systemn thet they would

otherwise be unoble fo oblain Ln order
to obtain poymuent by credit card,
gallar £ mecchant' os ic defined in

g 311.2{(]] must [irst have eslablished an
actount wilh a financial in=rimtion
[“ecquirer” as s dofined wn § 31 0.2{ald
thet is suthomized to accept credit cend”
payments. A seller must bave a writlen
coatract |“merchant sgreement” ax
defned in §310.2(m]] with ke Enancial
imsfilulion 1o be able 10 swsess the credil
card syetem and obtain peymient fromL a
cobsunet's credil card aceounl, When
thur seller evue pls & credil card for

i s de Fined i §310.2{1). 0 meerchent is tha
prracn who i undar & vertrec] e npTeemiant with
wn acquirer 1o honor o s redil cafda. oF L
trar.smhid rr procest boT parTnent coedit caid
payoutnts. Jur 1he purchece of poods vl survices.

1= E g, COlicor gt 0 Mosterrard ar 34,

RS LG T pEroianz].
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rray e, khe seller generatag v! in
Faown asa credit card sales draf [as
defined in § 330 2{z]). The seller then |
deposits he credit card sakes drafl into
the sell=r's account with the Bnanceal
instiation and obtains the cash amount
of the depoated drafls. Tha Gnanecial
inglitution sends the o edit card sales
drafi through the panicular credit card
systom, o ., Visa, which will post the
charge to the consurier's credit cand
RCCounl.

hust deceplive lelemarkelers ara
unable 1o establish a merchant account
with an pequirer. Therofore, 1o e able
1o accept paymoend by crodil cand, they
muat gain acess by the vnedit card
swyelem through another's merchant
account, Oaining eceess 1o the credit
card system through another merchant's
account wilhcot e aulhonzation of the
fioancial instinion iz credit card
taundering Credit card lnundering
facilitates docepUve lolernorketing acls
ol practices by providing 1ebemarketers
epzaged in fraud with ceady acoess 1o
rash through the credit card systean.
{Trefil rant lavndering also costs
legitimate credit card companies nver
S300 mnllion per year as a result of
telematkedng frwed involv[ng pagmnanr
by redit card !

The underlying purposs af § 310.3(c)
is 1o delineate cleatly, in accordance
with legitimate indusiry standards,
those pomess who aze deemed to have
PTUpLr ooty L the credit ward sysiem.
The Corunission believes that the
distinction bolween pareons who are
“launderers” and petsons who
Ingitimalely nee credit cacd systems
rests on whelker the credit catd syetem
pennits such persons access ko its
sysiem. In theit cnmments to the
nilially proposed Fule, VWiza and
MaclerCand recommendind thel eocess be
permitied under the Bnle if i is
expressly pormilled by the applicable

credit card system " Theeefora, the
Commizsion proposed in tha mavised
proposed Fule Janguage to the preemble
nf §310.3{c), thet “exapl whene
expmssl}r rmittad by the applicable
il systetn . . .7 end added
simitar language tix tha endd af-

% 310.3{ci3). In the sbeanca of
conuneals va this section in the
RMPEM, tha Final Bals adopte
5310,3{c) wilhbtut change.

Section 310.90c) of tha Fina] Ruls is
divided itio thres pats Section
310.3{cii1] deals walk merchanls who
vugupe in credii card lanodering. Under
thiz Section, it iz n deceptive

tclemarkcling act o practice, and g
vinlation ulthe Ruly, fur & ueschaut 1o

V1% e oate Bt ol 2.
13 Lo bl ial raremenls: MasterCand et 10-11.

pacsenl I0oor depcsil inte, e Ged t
card systecre dor paomcat s credie card
salus draft penecaled by a 1elemmketing
transact onn Wial s oout e pesall of 3
weleinarkanng credi card transachos
between the vardliolder and that
moerchant. 1t is also u deceptivie act oc
practice fer o merchanl tocause anclher
preTsen [ el Lo, vr deposit Lo, the
crodit cord sysiem [or payment guch &
rresiit card sules Jraft.

Section A1038cH2] ol the Fiual Rule
deals with irlpmartzeiess, brosers, or
nthers whe cmploy merchants 1o engage
iz credit card laundering This Seclion
states that it i 5 Meceplive lelemarkaling
uet oy praclice, and a viotatiog nf the
Rule, Jor “any porsan o employ. solicdl,
or rtherwise rawse o menchaut of an
cmployee. represeniative, oo agem al the
marchant, to present toor deposit into
the credit card =zystein lor payinent, &
rradit rard zalrs dralt pecesated iy a
Lelemrketing transsctian that s nal 15a
resubl of a lefemarketing eredit card
transzclion Letwisiy the cord hnddar and
the merchant

Finally. § 5o 312 3] prohibils cred:t
card faundering by mesns nf jnint
ventures or cther busiess relelioishdps
with a mietchant. Specifically, this
secticn prolubils any person from
nhtatning "access 1o Ung ceedil cord
syslem throneghe the use of 2 busioeess
refationship oe an alliliation with a
merchant, when zuch access s not
athorized by e ae chaot agieement
or the apphicable ciedst card system.

D Scaticm 31004 Abasive
Telemarketing Aris or Praclives

1, Section F10.a(a): Abusive Coadus
Cenerally

Cuectson A10.4[a) ol the Final Rule
probikits any seller ot welmnackiter oo s
sngeging i four enumerated sbusive
acls or proctices. Each of thesa practices
wrill B cligcussed tn tam, 113 '

& Section 310.4{a)|3): Threats,
Latimidaticw. or tha Use of Prolace ur
Oberene Language

Section 310.4%a) 1) of the Finel Rule

. prohikits any saller or lelowarketer from

engaping in Ihtrats, intimidation, or the
usa of prafzos of checens langage The
legintaiive history of the Telvumkeling
Act indicates that the Commission
should consider prohibiting such
practices, amd should “drrw wpos its )
gapCricnoe i enjorcing standards
psballished woder the Fair Mebl
Callection Praclcos Act {"FTEPAT], 15
U.5.5, 1692, 4n defining (bess terms, " 114
The FOCFA includes s number of

1 Eprdinn 310.4(8] mmnins uncheoged Fan b
TEPR.
14 Ben, o g, Houas Beport at B

prohibitions on varinus Lypes ol
thitests 1 and a spectlic prohdbition wa
the ise of profune o1 nhecens
larpuaee ¢ The Commissiva believes
engh prolubilions are equally
upziupatate in this Bale:

This Sectbon covers all types of
theeats, including tireats ol bocdity
imjury ancl Rnansial uin, and threals o
ruin redit, |6 alse prehubits
imimidatica, including acts which pat
undue pressite on a consuwner. or
which cell iolo quastion a persun’s
intelligence, honesty, reliability. or
veqeem for lamily, Fepeated ealls to an
indivirual svho has dectined 10 accopl
an oifer may alsw be an act ol
intimidation.

E. Section 3104la)i 2} Cred it Repaic
Borvices

Seclicn J10.4(7]12] ol ke Final Rule is
imtended le limit the telemarketlng of
Ceceptive credit repalr services.
Typicallp, these sprvices promize
comsuwmers that, fot @ fee paid in
advaice, they will imprese the
conswnor's credil record by 1Emoving
negative infucmaticnt frem thal recoerd.
tmre the feeis paid, however, the seller
fails to deliver tha proased services ot
achirwe the pruanized resulls, and the
consumers cradif peeord dokes 2106
I PO

This 2tion f the Final Rule stales
thal, 1 wlling any poods of SEOvioes
represcoied Lo prmicve derogaiory .
informalion frum, cn impraye, a persen s
credit histery, credit record, we credil
raling, a sellor or telamarkeler iz o
grchibited Eom requesting or secering
payment of any fee nr cnasideralivi
undil twao cvenls oocur. First, the time
b ame within which Uie seller has
tepresented thal all of 1the gnods ur
services will ba provided to the
pwulaser musl bave ewpired. '
Secomet, the promised resulis must have
becn: achivved. In order Lo ensure the
achieveineat of e promiscd results, the
Final Rule requires 1the seller tu provide

M Spw FDOFA section BG5S, 15 VS.C. 168241
[t t3m e el G w2 of ¥iolenes or othse
wTintina] uaaus W S e phyr leal pamod.
reputation, ¢ propoety ol any panon’]: Seciion
BOTS], 15 .50 1602e(S ] ha throst to xke any
actlon thal canncl Isgelhy ta isken oF (bt is mot
intaoded to be tuk sn™ F and section A0EMGL 13
LLE.C. $ETRIE] | tah g e "rmalaning 1o tnke sny
noojudicio] #0160 to ¢t Jinpossasion u
uisatlermTl of property” io vecin simstiom]-

1Pe Soprshinry ROR[ T} The FDCF A L3 (457
18eFd1IL
1T A pnlime 07 tAlematkrnr can make such
Tepricantati nme Aboul the Tirus Tor delivery ol '_]W
Tt mpalr goodk oo sarvivee ¢ither conlly or i
writiny, inchudiog iu e comveect for e servi -
M any disccepma ¢ caiis bebwenn yarioug
reptmewotsliens by o crodit repait anlbo, vhe longest
b frome sepreacotod will detmrrming whon
pavment may b mopunelud o7 1oceived.

*



43854 Federgt Kegister ¢ Val. LD,

Mo,

1A% Wednesday, ARFUST L3, LH¥T ¢ Biblbh 10 AERUIS0U0S
; 5 i

the purchaser with a consumet T*

from a3 comsiener eepoetln g agecy Tl
was sszued more theo siz monhs after
the resulis were achicred 11T

© A number of commenipns stateck Uat
this section showid nor apply to the
offering of secured credis vards %
Aceording 1o thess commenters, genared
creadit cards ofen ace marketed as credit
products that oy iIMPTOYR & MONSTETLEE S
credil history, il propedr wied The
wheuzive placlice against which

& 310.4(a](2) i arected i3 Lhe deceptive
marketing and sale of bogus coedit
repair services; it is not digecied At the
nondeceptive Iclemarketing of seoured
credit cards f2¢ I additien. e
Commizsion dees ot inteted that this
Secticn apply tx legitumete credil

i tarking sencines.

¢, Secticn 310.4[2)[3k: Recovery Koom
Services

Tha nest abrusive practice prohibited
Ly tlie: Fiual Rule invabves recovery
roorm scams. [ these operafinns. A
deceptive telemarketer calls a cunsumer
wha has lusl inwaey. o1 whe bas laifed
to win 2 promissd prize, 0 a previous
scars, The recovery room tefemarketer
falsely promdses 1o tecnvar the Tnst
muney, or obioio the promised prize. in
cachenge for A fee paid in advanre,
After 1be fee ix paid, the promnised
serwives ace nevel provided. In (act, Lhe
cnnswmer inay neven hew hom the
telemarkeler again.

The Firal Bule, a1 §310.4{s]13).
probibits any seller or ielemarketer oo
"requesting or receiviog payrwnt ol any

. Iew we consideration frem a pecson, Tor
goods or seryices [epresenled 1o recover
or otherwise azsisl in the retumn of
money or any olher itern of vatue paid
fror by, or priandand Lo, thol pecson in a
provicwy s talamezketing tranwsaction,
unlil seven business days efler such
money oF other item is delivened (o that
persco. Thie prohikition dees not -
epply. howevar, to gomda o1 services
provided hy s licensad siloroey. As
slated in the ANFEM, the Comnission
doss il wish o Lioder legpitimate
ectivities by licenzed atiormoys (o
repover funds lost by consumers
I_hmu‘?'l drceplive lelemarkeling, and
thas goes not believe (his prohibition
should bo applied to Iheit sarvices.

12 The Felr Credlt Repoeting A ["FCRA™, 15
1.5C 1681, Ifuea corlnim pacmiteibl o
hor whicha t:-':n:cumu repe. Ll mat ba EHMHm
Finat Buls alabos ot ool bing in his Ruls chould
be construml to Al Thie rtmirn&_:m-r.u Eed Il
in e FCRA.

107 Sog, g, Winmtarcird al £-7: BUA o1 T-T

" Hioseerace, eli olher ports ul Thi= Ruls, !.nc.'ludi'n.g
il requirad discloswrns aud probibilions ogeinel
misTepresentations, apply ba the telemart rling ol
w51 TR PR 1Y Fards

The Commiskion also inlends thal Ihi.. Sretinn 1 E0.4(k]. Palicra of Calls

Gretoen nes cover debt collection
mrarlioes, sinaan el o liu 15 i
“oconducted 10 knduce 1ne prrrhese of
pords or services, "—a prereguisite T
Rute coverape as dictalad by the
defimition of "telemarkeding™ in

g3t 2] Furikermree, ihis suchion 03

apphicable unly lo e overy srmvices thal

prasize Uig el of money or other
iters of value Pand for o7 promized 1o
Ihe Copsitmer e 3 previous
luleararketing ransactinm. Thies, this
Section will nob apaly Wo attempts (o
reruve aroney witers bost outside of
Izlemarketing.

. Scclivn $10.9(x)14) Advance Fee
I_oans

Section 210aja)[4) nf the Final Rule
prohibits any seller wriclanarkeler from
royuesting of receiving payment of any
fee oF cossiderahion in afrance of
vhiairing & loan or other extension of
cradil when the sollor ot telemarkerer
bos puaranteed or reprer anled a high
likealilewod ol shiccess in obtaining or
Arenging a low or other exacnsicn of
wredil for a person. 7! This soction is
interwled to preveny advance fee [pan
soeame, ingwhich a Lelerprkelne promisas
wrobtain & loan for & consumer,
regerdless ol thal censnmer’s cred:t
history aF credit pecord, in eschangy for
a fee, paid in advance, As with rocovery
room scams, afler the coaswner pays the
fuee, the promiced services typically are
nal provided.

Twe commenters slaled thatl non-bank
telemarkelers suay uake prescreemed,
wncondsuvoal offec: of home equity
credit lines or «thers fommos of mortgags
credis end woped 1hat the Bule should
uel prohibit non-hank lelemarieters
o collecting, in connection wilh
legilimnate “presoreened” offers uf
credil, an applicalion fee, credit report
fee. smdfor appraisal {ve before the loan
actally closes. 72 Seclion 310.40aH4) is
oot directed al Frm offers of crodit by
a creditor who propetly uses &
prescreened Hst in necordamen with Hhe
FTC staff commentary on the FCRA.122
Mekizg au authentic Rrm offer of cedit
to svery conpnet o & prescreenad list
is ool equivalent to 1he spocious typoe of

transactiom involved in advance oo loan

srama whers a seller of telemarketer
offers Yo obtein or arzonge a loan or
ather extensinn nf credit for a person,

[ELYCL RTEEET ) Lhe terms ™ Hoanann b e Rraicns
rE cred,™ 1t Finat Bule vk es cloar tha) 1his
sectinn Joes nik spoly o oher ppes ol oredil

mecy i, FG T 85 miphorng oo cousebing suceices

=21 B0 a1 L PR ek I-3.

1e3 Xhrtememd of teereml Palicy of LifTerpreia Hon:

Laoirumentary = e Faip Credit Repating Act, 55
P TARO4, 13025 [Mar 4, 1730

The Teemarketing Ard (H-exls the
Crmanission to tecbude in this Rule "a
TROLIET AL tiat telemarkelers inay not
underake & pariern of wnsolianed
tsleplione calls whish the reasenable
ronstmer woldbl consider cestcive or
abvsive of such consumer’s rigllt o
priviedy.” ¥ Seclion J10A(B) of 1o
Final Kule 2e1s forh twa proh:bitions en
sellers and 1elermurketars which are
irtecndenl 1o eifectuate teis requitemanl
oliha At

Firsl, 4 310.4[b]I11Ni] prohitals causing
any leleplione 1a ring, of engeging any
persen i Welephone copversatinn,
repeatedly or conlinuously with intenl
10 annoy, Ahuse, o harass any persen &t
the called number. Such a prehibilion iy
included in the FOCPA,'** and the
legishative history of the Telemarkeling
At states thet the Commission should
consitler e FDCPA in establishing
prohibited shuslve acls ar praclices. 12

Eovera] comments v the RNFRM
guppested that this Section should be
keyed to A reasonakle consnner'y belizl
ol whal 15 wuloying, abuging, or
harassing. rathes then the caller's
imtent. I Ly Comnmission bas takan
this prohibilion siffuatly verbatim from
the FT¥ Pa, and Huds oo reason e aller
thic fanguage. The siaff commentasy e
the FOEI'A steles it “continuausiy™
means ~making o seiies of weicphons

valls, one right aler the other.” aid that
“repealedy’” means “calling with
EXCRSRIVE I-I'UL[LIEI'.IC}' I-:m]ul‘ u-.I-E
cipcumslances,” 424 The Commission
bolicwves that 7f a telamarkcler ealls n
COTSWET Coolinuousty or repeatedly, of
those lerms bave bren dofined. 11§
presumned thal Le caller's inlent wes 12
annnoy, ahuse, ue baass the person heing
called. The few conmrie thal bave nuled
wn this provision of the FLUCPA bave

“tween sileul ob the Dlent requircment,

uliirnately deciding the case simply on
the repeated nature of the calls.

The secand prohibition in the Final
Euls intended 1o Bmil unsolicited
telephone calls is ke do not call™
requiremeant sl forth in 5310400 L))
Thiz stction probibits any Lefemankelsr
From inilsling, or any selier to cavse a
Irlemarketar to initialy, an owibourd
tolephona call 1o & parson when that
peosun provicusly has stated that he o

17418 1155 B1eatail XAk

e s 5 R0 AN,

18 Sep, p g, Hugae Repont ot B

127 Smn 5D DAG &l Z; AMEF 01 22-T0

4 Sjarements of eaem Fuliy or Interprelatisr;
Sreff Corrmeniary oo the Fui Do Sollechon
Proclices A, 33 FR 50007, 50105 (D¢, 12, 1988].

' Saw g, Minghon v, Collection Bunu, fnc.
535 F. Sopp. sas 10,534 T 49A1]; Yenes v,
Przfessicuar] Seovive Bureiy, 353 rL 2 BT
[Minn. GL & pp. 22841
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che s ol wish Ya rooely E?ﬂ rall

made by ur an beball of the sellur wlose
poods o serviees are boing oflered.

The Telephone Consumer Protection
Ack ["TCPA" "™ and the regutalions of
{re Federal Communications
Commissien (“FLC" onplesenlng thal
AU include a similar "do nok call®”
pichibivon. A nureber of commenters
askeud the Compissivi Lo clazify thal
comphanee with the TCPA™ "do not
cal]” proceduces will constilute
cornpliance with this section of the
Talerpackeliog Sales Rule as well. 12 The
Cocamission cannod make sachoa
hlenkeot propouncament due to the
dilferences o enforcement of the TOPA
and this Hula,t*3 and the shigll
varialions in the sale hathor provisions,
disenssed infre. Do the cther aand, o
arder o lessen cempliance boders, the
Coupmaission wishas b cla.rif]-' that in
order tn cvmply with both the TCTMA
and this Hule, zellers anid 1rlemarketers
need compile only one dist of consnmers
whe request nnt o e il led ]J:_l,r hrat
scller or tefamarketor 1M

e copnnenter oshod Lbe

Commission in modily tis Seclion of
1t Final Hule to focus the “do not eall”
prebibition on a particular good ar
copvice . rather 1hay v a seller.' ™ For
exmmple, (his comonter stated that il
il calls a consamer 1o 2ell lermie
contrel, and the conswiner asks it ot o
cllany more, the Final Rule shoald
permnit thal sane seller Lo call the
consumer (0 the o te vlfer o deck
iregtment. The Commission ditngrees.
{mce a consumEt stotes What be or she
does not wish to recuive sny sdditinnal
calls frumm o particular saller, that selter
sway Dol cxdd the consumer 10 2611 any
ather prosluct ur sefvice whatsoever. Oo
the othar band, in the discustion of the
delinition of ' soller,” 10 the

g7 QLR ZxY,
131 37 [P G4, L0k
it e, e, Citicorp ot d; DA ul $-5; HHEF st H;
Wamerand sl 7t hown ol 2—-3
127 T Tolarur heting Ssles Rl will be andoreod
by thie Commission. Ins Sivtes, knd 40y P10 who
wiaflnr mors 1han SHm00 i ecns) daceges caused
by viciprions of this Rube, Sev 03 L5 67020,
5103, b1M. Oa e otber baced, the TCPA *do ned
il previsicns may by selorced only in Stale cemrt -
by & privele persin Who recsives mots Than nne
tnlephone call withis anp 12-manib pokicd by o oR
htall of (b aame sndity im violstbon of \bw PO
regulaion. See 4 UELG 1271C](5}
= | the RNFRM disruiyion of ilm afischive dots
al the Ruke, 156 Comamission Aabed 1nal ibs “do out
calf pru:.adum'-’ uio-ytbd tabomerkeints srdae
1te TLT*A wowld comply with 1hie metion ol the
rewized prapoand Rulsws wali G0 FR ot MMI4. Tha
precedurm'” mnnnoned in Lbal awrtinn of the
RMFEM roncust of tha compl Ho g of thae st ol
Consumer whu 1myaeal oot ko be called by the
neller ur Tolviaarketer
12 Rokiing al 2.
130 S S oAt BolOWIpE Ry nE G 2002500 and )
[dimcwasiog defioitions ol "seller” and
=Ymlwy jamalnl e,

Commussier has made clear R it wn'

consider di-'inct corparate divisiens Mo
be separate skllers. Thus, il avonsumer
1ells cne division o 8 65| .oy ool o
£2!1 npgain. a distinct corpurate division
of that company may make anvihez
tefemnarketing call to Lhat ronsumer.
apether commenter askerl the
Comimission to clarify what consiimers
must 1edl 3 seller ey indicate they do nest
wanl additional calls, whelher that
request musl be in writing, and how
quiskly the grlber must ant upon the
caller's request.’ Any form of request
Wit the consnmer does not vish o
receive calls frenm a geller will cullice. 128
An oral stalgmsent &s simple as Lo oot
call again'” is elfective natice. Finally.
ahbcugh the Rule is sileat on the time
frama within which the seller most act
ypon Lhi conmumer's request, such
aglions maest be 1aken in 2 reasonably
expediliens manner.
Aection 210 4[B){Z) ol the Final Hule
revides a limited safe barhor apatnst
Tiabi lity fo7 vaolatiog the “du o call™
probibitions included i
S31ka[h) T The safu liacbesr slates
1hal a seller or elemarkelsr wall oot be
Tliabla for such winlelions if: (1} b hes
eslzhlished snd impletnented writlen
procadures ro comply with the “dao net
call J,ur-:uuiﬂ'inu;”; 121 iL has 1rained its
perzonnel in those proeedares; (31 the
weeller, ar the telemarketor acting ocn
hebalf ol the seller, has rouitained and
recorded lists of pRrzons who may nod
be conlacted; u.n-:i (1) any subseguent
call Is the tesull of ecror.
One cornmenter muintained that thiz
Seclion should mandate that a seller or
telemarkeler meel the reguiremsnts of
the sale barbor in a reasonakls manner
in wrder to succesafully asser the
delenee.t> Another stried al o seller .
or lelemarkoler who makes repeaied
ralls g e sesull of "error,” doespite itz
adoptioa of the rajuisive procedun:s
cuifined in this Section, sbould be on
nutice of §15 creor and should oot be
altowed Lo repentedty violaty the "do
nut call” provizsion.' % The Commissicn
agrees that o 10le of reesovableness
should prevail in determirdng:
applitation of the safe harbor provision.
il o company is cowplyiog in e
reazonable manmer with the
requirernenis of the salo harbor, any true
prrur chonld e exensed Ow the olther
band, numerous purperiedly
verronenns” calls lo consumars who
previously bad asked wol 10 be called

1ML igan aL b,
£ This LhCTalms 3 3 oo by coos winers that
Ity ars Favoking Tt pricT comsenl T bereive call=
iy that peller. S feh DUA 010,
E LY NICFH Al 4 0n
14z p HE At Bk Sew alve Candaes o0 1.

may I a sigu that the seler’s adopted
proceduses are e ffective, and thas the
safe bwtoer should ne Innger be
available.

3. Sectlon skdlck Calling Time
RBostrictions :

[ \he Fingl Kule, the Commassion
adopis the RNPRM's piolihition, in
§310.4/c), sgainsl any lobemarkater
engaging in authrund telephone calls ke
a person's residonee, without the priec
ezomsen) uf the pesson, & any ticve other
than tetween 8 am. and 9 p.m. local
tirne at e called peison's lecation. Ths
provision is ingluded in resprase w
Telminarkeling Act’s directive that the
Fule should include Testrictivas on the
hours of the day snd right when
unsolicited talepbone calls can be made
o CoRsumnTrs 4

Thiz provision of the Role struck o
responsive chord with individual
consumers. A number of indivduals
maindnined 1hat wlemarkeiers be
probibited from calling them al abl. 2
b suggested multiple differemt time
resiricliong, for many Jiffereni
reasums. 410 1he olbar hand, the FCC
has establisherd ralling tine heurs of 3
gan. 1o 9 p.m. in it regulations
implementing the TCPAH4 Dy altening
Lhoee penmittad ralling hours, the
Commi. =ion would infrodoes a conflicl
in the feLarl rezulativns goveming
telemnrketars. [he record comains nw
rompeliing evidence lo supporl a
change that would produe sweh a
result. Thus, this seotion of ihe Final
Fule will ba adopled as preposed.

4. Bection 110-41d): Reguired Unsl
s losumes '

The Telamarketing Art requites 1he
Commission 1o include in this Rule e
Iollowing:

A requirement That any perseo engaged in
tlemarketing for 1he gele of goods ar fervices
shall jromaptly aod clearly disclose v the
perzon receiving vhe call it the pirpase of
tha col] ix to Fall grods nr services apd moake

w5 U S.C S10Ha AR
%0 £pa, & g.. Broadbmait st 1; Twgs Al T: Daorier af
1; Botway o 1; Lapahaed ut 1; Shrrm et 1.
b Eox, 2. G4 ot 3 (1o protect cldes wiLEm
sl mrs beron alons during The day, restric wlb
e buskomeass. et e 3008 Lo § por, od calla
ta residences bantwsen 5 pon aud § pom); D6ck at
(P 17 m 18 S Pums daily, with oo cabls eA
hslidaye and yeesbandsk Rico ot 1/% om 12 2 g
in terped or budlke with childreo’; Switchhn al
¥ I A L B Db, 30 8 peIann o e in 1.
eweniog); Duihes st 1 {12 am to B pm, b0 pesgiELh
thoae witling nights o recond 2 &), Kemplan 1
{10 4w 5o 2 potcd: feseph b 3 Tockeo sl 15
slagnuzon at 4 Foymeos bl 118 eon of 32 re 12
5 poml

I+ S 47 CFR G4 20MLRH DT
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nthet sach disclosures #» 1he Cammissd
dretng appraptiate. =

The Final Rule tequires all
wlenrabelers in ostbonmed sele ghones
calls, to disclose promply and ina clear
and cuospice s irdsier 1o Uie pelson
recpiving the calt the following fon
iletns ol infurmation: (1] The identily of
the seller () thal the purpose of tha call
33 Mo sol | poods or senvices; {3} the natacs
of Wbe goods or services; and (4] that e
purehase o1 payment is necessary o win
if 3 prize prumalien is olfecad.

The Final Rule adheies 1o the
slalHory Mmequikecment that the
disnlosures be prompl and cleor.
Intlustry ve presemiatives generally
supporied Uns reguirement. " On 1ha
okther hand, many law enfcrcement and
CANEUMET FARTREFTIAIIVE COMmenieTs
mitintiaincd thot e Commission showld
relurn o the bznguage in the initially
proposed Paole, requiring such
disclosures Lo ovcur at the beginning'
af the i lrphone call ™ e coommenger
noded that i i imporant that calls
begin with a stotement of the call's
P topoovide “an Dmportam
pretection apainsl the wennl stratesy of
priee prounaters, which 3s o sedoce
consumers wilh visions of cars and cash
befnre vver revealing that 1he caller's
main purpoes is b sell snmething. = 142
ancther siated thad the Commiszion’'s
failure 1o debine the lerm ''promplly ™
will "imvile shady prromoturs 1o shom
for the povy ares, and 1o provekse
Fitigption vver ily meaning, "

The Final Rule 2dopts the staulony
language, renuiring the disclosnres 1nhe
“prompl.’” Inlending i¢ permit some
Hexibility in the selles's telemn keting
presentatinn, the Commission bas opled
nel te inchede io the Rule a definition
of the temn “prompl.'" " However, Lo
respoid to zome of the cobcems raizsed
by commeniers, the Commission
intends thet the Finel Rule net permit
Vi distloswee of the idemtivy of the
selber pnd the promtiona] p 50 af
the cabl ot e erd of tbe ales phoch 56
Al a minimum, the Commyzsivn afress
with commenters that '"promp'”
figlnswres thonld be mads prior 1o the
litmt any subslantive infotmalion about

v s TS 02 eNINCL -

T4 Sen- AINFRM b J0440.

TR e BLAARTDS sl 73—14; WY THOA a0 3- G
DCh at 3, ASHF o1 i3=25 HAPA D el 1

=T A R E-3

LI5FE w B,

1= They Eovmarninsbian bl jes (Tigk Ene ypana)
aennin g of e berm showid J-plr;]y. “PremmMT I
JeGned 25 dpos, porioruged, ebs!versd, ale, wi
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a prize, produck, of service is cunveyed
In the Coedume "7

The comments alzw raised 8 nambar
of guestivns abowl wlien the 1o aired
pral disclozsires niust be made in
"muliipde purjiose calls®—calls
tnvolving the sale of goods or services
and gome vther ackivily, such as
condurting 4 prize promition e osrked
research, or determining custoner
satisfaclion. Law enforcenien
cormmenters noted the imponanee of
requiring 1he marJaled disclosures
early in the calk, 1m Avolt consumer
cnafusion abeut the eall™s purpose.t* In
addisior. the legislative history af the
Telemarh eting Act noted the problem af
decepliva iclemorkelors conlecling
priential victims unter the guire nf
conducting a podl, sufvey, or $her Lype
of aarkel research. '™ To address These
probiems, the Commisaion beligves that
im any mubliple purpese sall whene the
saller nr telemarketer plans, in at leas
sama of thoee calls, 1o sell poods os
services. e disclosaes requined hy this
seclion of the Bule must be made
“prompily,'” durng the first par vt
call, hefare the non-sales panion ol the

coll Vakes plage. Oply inothis manner
will the Rule assvre thal & sales csll {s
nit betng made under e pui=e ol a
survey renearch call, or a gall for coma
e o pose.

To Chaciy Wi poaun, B fallowing
Vv eoam ples, takun roin e
cormmenls, ars ofered. On the one haod,
a sellar may rall & Isiomer by
deletmine il that cusiomer is satizliad
with a previous purchasc ol goods ne
services. The seller plans, during the
cmyrse of thot call, to move into a sales
phesenlation [f the saller detarmnines 1hat
Eha cusloimer 15 solisficd, I e weiler
determines that tha cuslormer §5 oy
satisfrd. however, the sellot plons to
terminale Lhe cull % o this vxam ple,
sinceibe selier plane to make a sales
preserilation in et least some of its calls,
thi seller is requlred w diacloce
prompily the inlenmation eeguined b
this past of the Rule during the initi
portion of the call, before the enllar
makes lengthy inguirics aboul customor
satisfaction.

On the othat hand, & seller may mako
calis tp welcome new cuslomors and 1o
ingquire whethes everything shout
ractitly- purchased or FeTVICES iE

spiisfaciory. The sclies does not plas,

‘during any of those calls, Lo sl
anything lo ihese customers. Howavar,
duzring such calls the customer may ask
13 kA m'i N

T G, ¢ g HAAG 0110 T4 VT A w1 2- 1 AMFP
nl 23 -2%5.

'H Cer Spmute E:pm’t al =14,
113 O Bedlims a1 2.

‘mul utiied punclease opportunities, 1o

which tha seller will recpond by
presecting those oppartunities.’ *e Since
the seller iritially has no plans te sefl
goods or services during these calls, no
prompt disclosures are required.

As for tha content of the ceyumined oral
Jivelosuees, the only significant
coraments concerned the 'no pursbase
nevessary” disclosure, i § F10.4(d) 4],
requrized fnr calls offrring a prizr:
promutien. A% stated ic the RNPEM, tie
Connmission believes that this
diguicsure is 20 critical 10 cuaswmers
prolectian in a prize promotion that it
showtd be stated dnafng an matbonnd
lelephnne call. The UEPS expressod
ceneen o s comnnent U Lis
diselosure may nod cover scame whare
the markeder will nol ash the consumer
to purchasa a prize, but instead will ask
for payment of shipping charges, taxes,
of pLbwr fees 0 rder to #nder or win a
prize 57 The Commissinn holieves 11
i5 a vadid crncesn, anad therelore (s
amending this portion of the Final Hule
o require tha disclosure that oo
Pun:}tase or poymeant is peCeszary 1o
win” a prize. This dischosure 3
elesipned 1o counteracd e fabse
imprazsion created by deceplive prize
promition letcmarkelers that a

conswner mus! pufthAse some itRT, pr
makA =omee cther 17 pa ol paymant, ol
urder to win the UTabiudous™ prize
olfererd 1% This disclosure carries The
message lo consumers Lhat a brae,
legitimate prize promotior does no
CQUENg any 'pllI‘I:IJ.BSI} of peymenl to
parlicipale or to win. 1**

The revised proposed Rule required
this disclosume tobe mande befora the
priza iz degeribed (o Lha person calbed.
& uumber of indusicy commenters

- requesied some tming Mexibility hore,

suggpeding thol this disclosan be
required “belom nrin bunwlisie
conjunction with™ the desciption of the
prize. 4 The Comimission agreas thal
euch a changr will Rosun: that iz key
disclosura is linksd ditectly Lo the prize
dascriteed, This modification s dasigned
10 prohibit decepiive telemarketers from
separating the dieclosura from the
demription of tke prize. iheicky

e S SIS oo ot 2.

137 S | 5P % 0 .

50 s oAbl ek saiadd il an adooancerneal.
rirmieng & Fadamarhading call, Uhat e cXeymen ~ons
hen rriaTe free™ i 8 swesprkes would wibafr
the dimlokume meqouesmnt hat no purchese ot
paFical i mewesnay to win s prize. See T ot 2-

3. Tha Comualbeluu doos ot trisave this diseinrore
o M, sinen thg weers eniry i240 A ’
prometion moy be different brona scieally hoving &
chanen of winniag v prizs.

v Eee 1R LS 1301,
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negating or gileing its salutary /Hemow
T addition, b order Lo make ke 1o
purchase or pevment"” discl nsure
meaninpful, the Final Bule al reqiizes
telem .u%.m ers to disclose Lhe no-
purchase/ng payment enlry method for
Une prize premotion, if requested by tie
person rcalled.

Many Jaw eaforcement ynd consumer
representalive comenters suppesied
that additicnal oral disclosures be
requirad in every mptbound relephone
call involving & prize promolien 't The
[ISPS eoinment incladed the inst
concine slalement oo bhis issue, ndting
that "tbe fravd and deceplion cauzed hy
prize proanoliong arg soopreat that any
extra expense gssocialed with making
|such] oral disclosures * " *is g
hecesssry cusl of cresting mrucle weeded
balance between iz markelers (who
have all the inlormation) and consemers
{who will know only what the
telemarketer tells them). " 2 While the
Comamission is aware of the exlensive
amount of telemarketing fraud that
wocwrs with decemive prive promulions,
il alew is irindiul that reyuired arel .
disclosures jnereass boib the length and
the crst nf telematketing ralls.

Moreover, as Mated i the RMPHM, the
Curunissien is deubtlal of the copsamez
hnafil to e derdved from reprated
discloswaes of the szme information.
Under 55310.4a)1] (vl and e} ofthe
Fival Bobe, all sellecs and selerma kewrs
izl disclosn, before a customer pays
for goods and servives, the odds ol
roceiving a prize |oe the Laotors wsed in
ralculating the wedds. if the odds canoot
ba calmulated in advancal, thal no
pumchose o paymmenl s nooessoTy to
receive o PriLe af Lo partbol pate o a
prize promoudca, and the ro purchacef
oo payment methiod of eniry with gither
instructions on bow Lo snler or an
adiress or local or toll-free telephone
punber the cusl siaers May Sootacd B
iaformetion. In addition, =li zellcrs and
telemarkaters must disclose the marerisl
costs or senditicns 10 recaive of redeem
a pnze, The Commission believes thet

"5+ Thay dhinooenl i the Fimel Rk vhat 1his
st foaune Mt Ba pds bafirs or (6 oos|umcticn
with tt demripliva of (e pales dies o wlier the
1tgalivment Uk this dis Jowwin wos: b 'be mede
Mprompkiy.” .

MR St 15 ("8t w Edluiucunas, e Fule wsn
rogpire groaningful oral dchaures cf the notbed
ol tres sntry, the adde of wipniag the (e
Vemeribed, and (be motrlctbons gnd conditbnes
A3aociured with The o of The i VT A5G a2
ull of tos beve [riug wezifiobls rotail soles price
cherubd b discbioed]; MO0 AG a1 1 {cmpuing
disclogurs of tha odds of wionivg, fbe vobam aod
wRlub of prizes, and the condiljons oo reayfvng, bhe
Pebrrn); MA ATG ol 5 {velun wod oddal; USES e 7

|inien 'pr'u:ﬂ a0l mitida] mAHF gt PA=17 | Trew malbind

ol enlry eind prize ~velue’ Lo T3] o1 14 peive wiluel:

HAYA iAol 2 Vprim wetuel,
8 KD gt 7.

mandaing the repralad mnl di s lcsure
of thig information in vvery oulbiound
telephone call invelving & arize .
Promonian is U nnecerRsiTy

E. Section T10.5: Hecgrdkesping

Serlion 2105 requaires sellers o
tebemnrkercrs 1o keen cemlain reconds
relaiing tntelemarkeling activities for 24
months foom the date the record is
pro:‘]ucnd.m‘ Faibure 12 kerp the records

“is g viclation of the Foale.

A recosd relenlivn requirement is
negessacy o enable law enfnrremeny
agencics tu dscerlein whetber sellet
and tolemarkewrs are complying with
the requitemenis of the Final Rulg, o
identify persons who are involved in
any challenped practices, and 1o identify
custorners who may have been injured.
A 24-momth record Tetention period is
ispvessry lu provide adenuoate limme Jor
the Commnission and Siale Yauw
enfOTCET enl Bpencies 1o campleto
investgalierns of ponegomplinnce,
Consumers wha complain 1na law
enforcement aguncy aboud alleged
deceptive or abesive teleanark eliog
pracvices ofiean fal o do so
uniediately, Thus, Ikere may be
subrsiantial “lag 1ime"” belween the
arenmence of virlations amd tha tme
lavwr emtereament leam s of the alloged
violations. A twi-year mecord retonlion
periul atlews law eonfurcement rgencies
time Io gather informalion needad ta
pursug law enforcement sctions and
identify victims.

The Comenission is cundhil, however,
of 1he burdas; on legilimate husipess in
msintaining theze records. For sxeraple,
commenters Bom ke office supplies
indusiry snppestod hal moordkecping
complianee casts would increase costs
to deabers and, ullinalely, sonumers .
Leransa ol increased paperwork,
compuler usage and slorage, amg filing
space, "% The Figal Rule, themtore,
strikes o Labanct belween iwinimising
tba retobdkiepiog burden om industry
and retaining the records necessary to
pursue Yow anforcemen vetivos und
identify cosiomers who have been
injurgd. The Figal Rula requime
relainiog tecords thet miost bosinesses
elready maintain during the ordinery
conere of osiness.

Section A10.5{e) 15 ool the records
thot must be matniained. Siction
310,5{b} specilies thel the records myy
be kept *'in any form.” Sellers and
leletnarkewers moy mamtain G recomds
in &ny makngr, format, or placd ag they
keep sack records in the nrdioery

™ Thes Telwmarketing Aol wuthorizes tbha
Corafriksaicnt 0 iNebide selrdberping reeioamenls
in it Fule, 15 1150 692 [milal.

' S g, D, Fell, Foncl, Manatislt. Wey.

coarse of busigess, rhiding in
elactronic slorage, Soverat law
enlorcement and consumer groups
Fxpressed concem thal Dermilling
elertronic storage woull increase Loe
ease with which deceptive whanarketers
could guickly destroy data, ' Elecrunic
swrage and other wan-paper
recordkeeping posc the dungor that
deceptive letwmuketers of sellars may
yickly erage or ollrervise destroy
potentisl evidence. However, the
Crenivsion belicves Lhis risk is
mlweighal by the cost to kegitimale
businesses of maintainiag ard copies of
docwnients fue bwu veass. Eleclionic
storage and other stocage formats {o her
than paper] are increasingly used in
Leolle ibee prelibic wnd private seclors to
tonserve space, paper, and peroonnel
TeaQurcos,

Mozeowver, il a dm_'upliw?. lelemarkeler
or seller were o desiroy econds, law
enforcemenl agencies still would be able
\a charga them wills violating § 310.5(b),
which makes the failize v1 maiotain all
the Fequired recards o vielation of the
Rule.

Uv.des 4§ 310.5/2](1], sellers and
telernarkciers st retain anly
subaigotichhy different advertizing.
brochurea, 1elemerketing scripls, and
promotiansk maleriats, Selles aod
teletarkelirs nied nnly netain a
spocie =n copy ol cach adverdising or
prumee gral pece of sLeip that is
subztantinlly different f-om ather
sl wertisoments or 2o pts, They need not
keep copies ol documents that an
viruelly identical but for imopaterial
variatiods. Il ng =oripls or other
odveortising of premetione} materials are
wsed i1 conoection with the |
telemarketing actbvity, then no swch

* moaterials would need to be retaiced.

MAMG opined thel telemarketers and
sellers should ot bave sqlu Liscretion
to dutermive whal constitules
*syhetantielly different.™ in wiew of the
fact that whal is “subslantially
different’” in the consumer protection
conlaxl coa be prablemsatic, and 1hat
changiog & few words io s felemarketing
soript can have atremendoos impacy. 5
'I‘En Commission agreos that
reasonable prople may diffzr 2& 1o
whethrr & particular docwuseod s
“substantially dilferenl” from another
docmpent, Howover, the Commbssion
wlsu reevpuizes that. iothe legitimate ™
lelemarkeling indusiey, <CTipts can
changa frequenily, ofcy with only
suinor wlorolicns, aud sdvertitements or
promoliona) metetials way diler only
in minot espects from olber versions.

A Lew, g, BMAG e By MACA A 8L 2 AARE at
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Fetudion ol each wul eevry setipn,
advertisement, or olhel precation:l
piece would likely enhance effogts of
bawr enforcers (o build cazos apainst
deceptive telemarketers; bul e
Comumission is nnwilling: In Lurden
begitinate business with 2 requiruraenl
te maintain such 2 huge velume of
moords, much of which may he
worhless v redundant fiom a lew
el et slandaninl.
1o thw revized prr:pnﬁp:l Fuie,
4 31550 2] requited zollars anil
lwbanarketers to meintain eoods of the
name and 134 kaown address of each
prize rocipienl and whe prize awapded
where the prizes have a valus of 820 or
more. Several commenters s1aled that
tedquiring records of prize recipicots
only wili regtanl Lr prlees laviog a
¥alue uf more than £25 wiil nol pravide
the type of documeniation peeded by
lzrwr enfviccerment ¥ These commmenters
winled out Geal may of Whe abuses
rund in prize promotions iovelve itens
valued nniler $25, b cepresented 1o be
valned nyuch bigher, Furlher, by its vary
palure, a deceptive paize pooinotivn
involves prizes sent Lo consamers Tt
are viflually worthless, [n order to
address this velid crncem, bt oot
increase the turden on legitimete prize
promolers. the Commission has revised
BIS[A)2Z] tar requite thal seconds be
reaintained for all pri. es rppresented,
diractly or by fmpdication, to have n
walue of 2% of more, Felbes amd
1eletarkaters oo no have o airoaln
recurds on prize recipieols sud prizes
awarded for prizes tEal are represeoted
to have 8 value of less than $25. The
Comrnizsion pelieves Lhat thic change in
warding shoyld nol increase the
erordkerping burden an legitimate
bwsiness because such telemarketors
and zallers would be expecled 1o
accurately reprisent prizs valies,
Allbough in Use Cominission's
experience, there is cfien &t least an
implied representalion of value in
doceptive prize promodinns, there may
be limes when & prize promotion is
silent aa tv yrlun. Therzlure, in thinse
instances whers no direct oF implied
represcntations have becn made 63 in e
priza’s valur, n =rller or lelemarkeier
must keep records for prizes thol cost
e zeller o telemarketer more than $25
o &lcrchase.
LSeclivn 310 50){3} roquine: thet
rocutds be kept of custodice
tronsact iond, includiog the name and
last bopwn addresa of the cusiomer, the
goods or rarvices purchesed, the date
sweh goods or services weae shipped v
provided, aod the amouat paid by the
customer for the poods or services. Cmly

red A sRF ot 27-7m LA LK a1 5
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e os pelating o ocfue! sales nend Le
anlained: srllers 3pa telnmarkstars
are nod renuicesl te heep recerds of alk
ctstomer cantacts, il those costomers dea
not meke A purchase.

Cevelal commenlears frean the
magazine sales dulustry nnted that
neither the selicr not lelerkacketer in he
rapazine sales indusby has knowledge
ul, oF conirel pwer, the dates of
shipment, nor would they have records
nf mwch ns requi:nd 'h_',.l & 310.5lala); et
records retlenting the dalels) of
shipmeznt would e kupl by te
costracted “Rulfliment koitse. ™ These
comemenlers noted, howevar, that sellets
and telemarkabers wou bl bave Uee dage
the order was placed w:lh the
fullilhasat bouse or the dale that e
SEFVie was 10 coThMendce. (1 Cofneelion
with megazine sales, gither of these
dutes will be suMicient for puposes ul
complianee with § 210050a)3).

Section 3i0.5{a],1] requires sellers
anel telumackeiers le keep voibaln
reccrde on cumenl @nd [oimer
sinpluyess who are directly inveleed in
ieleplinne salfes: name, sny Acifioos
name used, the last known home
ade e wnd tebephome cumber, and job
tille. Any rernnds relating to carrent and
former conployers are regqursd oaly for
Vagse persons whie sre or became
emplowees oo or after the offective date
of the Final Bule.

1A DOJ recommendad ikat, if callera
e ficthions “desk™ names, saollers aond
telemiarketers thould not ailaw more
than oo person to use 10e same sliss
arul shom!d mainlain cumment
informalion on the nane and address of
any employee who bas wsed an nlias, If
such remuirerornts wers Docluded, 1A
DO epured, law enforcemen would ba
ahle 1o request anvd abdain the
information from a seller or telemarkeler
expedilirusly. LA D8 stated (hat these
requil eunent s are necessary to identify
abd lerata individuals respansible for
deceplive Infemarketing sales. 170

TlLe Commission apress with the
cuncarns raised by 1A D0 and has
revised §310.5{o)4] to reguire teat, it
fictitivus paunes e wsed 'Lly l.-mp]uy&f':s,
the name must ba wraceabls to o specific
cmployes, This revision should
eliminate the confusion that would
result il tors than ooe employee were
using the same degk nome.

The Cormission balioves, howaver,
that it would be averly ardensome end

intpproptiste 1o Teguire usinesscs 1o
vonlinue upslatiog records oo persous
who no longer work far them.
Dusinesses s maintain up-ty-Jdata

L £ WEA 21 3; MEEC ey 3; DMTRAH a1 1:
HEARSTCO w1 2
PULA ERT] A EL

inforatalion oo curlenl employess, and
tasl-knoowr inforrastict on former
cmployees, bat the Finat Rulz doos nol
Flace rmoafBnnalive oty on the sellec
of o bekvarkelar 1o update information
on former employees.

Sectinn 3060.5(A05] reyuires sellers
ard telemarketers to retain copies of any
veriJable authinizations required ander
B 410.0a){3) of the Rale 171 Sellers and
Ielemacketers should retain records of
the verifiable autborization [or wach
tranziction. These records may be in
any [orm, manner, oF format consisient
with the methests vl authwization
rermiited wder § 3103233

MNASAA suggested thal Lthe Final Rule
expressly provide Law eofomcement with
acenss o pecords npen reasonable notice
for the parpose of 1eviewing and
copying.1™! The Commissdon has
ducided notl to include 3 provizion
requining tiat tle records be pravided
unon TRasonable notica. The
Comumission dons nat balieve thal such
a provision wouohl apprecially enbance
tools carromily gl the dizposak of law
gnfurcement aulhorilies 1o obtain sach
inferealivn . i1 L s veyuired 1o e
mantifed, Moreoeer, the
Communission's wen law enfoncement
pxpEricice ol cates gl sach a
prevision could be corsstreed 10 ham pec
15 mhility 12 obtain such infotmatien
guickly, especially Uenvoagh ex parte
tempurary reslraining ordrrs apeinst
degeptive ielemarkclers.

Seclioe: 310.5(b] states that | Mailure
o keep 1l recurds requined by § 310.503]
shall be m violation of this Rule.”
Seclinns 310.5 (¢} and [d) minimize the
burden uf maintaining duplicate

recards. .
VUnder % 3 10.51c), the seller and

 M1efemarketer need not koep duplicative

records {f thay allocale belween
theansebves, hy wrillen agresment,
respeasibifity Tor complying with the
tecordkesping requiremnents. Absea a
wrilton apteerient between tha parties,
of il the wrillen agreement is netloar a5
1o who ranst maintain the reguired
records, the seller iz mspunsibie for
complying with 55210506113 and
(5], rmd the 1elemarkeler is 125 ponsible
fur complying with § 3 1i.5{a 4] (the
Soctlon dealing with moeends shout
current and fnrmer empluyees), Several
commenlers oo Lhe inillelly proposed
Rule supported § 110.5(0),1™ neting that
it suikes a reasenable haiano betwesh
mainlaining necestary documentalion
and evoiding overly burdensoma

7L Seecti oo 310342 1LY cequingt mapresa vecilizhle
outhozelicn bebors bitboitting ¢ dnmand diah @
paymae i,
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v Thiy pravia on was included in & 110,510} of
The iniliably proposed Eole
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requitements, &5 wal: as noling that it is
consislent with the contractual nalure of
the relationship b2lween seliers armd
telamarketers, ' 4
U ke uther hand, MAAG feared that
a zeller could use conbiac tual provisiops
to shift its recordkeeping respansibility
o aneller "y by night,"” and mosi
likely “jurdgmest proof,” telenarketer.
NAAG stated that 1he Ruyle's failuze 1o
protvide joint wnd soversl responsibikity
Tor recordkeeping exacetbated e
danper of deceptive welamarketers
fuickly destroyimg dato, '™ MAAG ssked
that the Final Bule rerquire thel records
be kapt by an entily which will nol
beneht by heir Jose, Fhe Lomimission
has considersd this sugpestiom, bul
since bolls sellers and 1elemarkelers aen
lisble for violetions ol the prowvisions of
the Rule, il ia wiclear whers suck a
“disintesesled” et dheping eulily
might be foend. Moreover, the
Commizsinn belaves the rick thal
HAAG identified is eutweighed by the
cosl 1 Jealtimn e sellers and
tetemarkelers of waustaining duplicale
copics of dovuments for lwe years.
lginalh-'. & 310.56d] sets ot Whe parties
rREpensitle Inr mrintAining paonmds oy
the crd G, 0F aler a change i
cwnership of the selier's ot
tebennarketer's Lasiness, b te event nf
dissolulion vr leruinalion of such
business, the principod of Lhe scller or
telemarkeder is required 1o majintiin
Lacse recnrds. On he nther hand, o whe
evenl of aoy sale, ascighenend, or olher
change in vwnersbip ol e sollst's ur
telpzanrkoler's husioess, e sucoassor
husiness is retpuirsd 10 maiotain tha
tecords. ' e

F. Secdcn 31006 Exempiion:

Secticn 35005 of the Rule exempts
cerlain Wypes of oclivities Bom the
Rule's voveroge. This section prom pied
considsrable RMPRM comments, as il
did in vhe indtially proposed Ruie, In
Lhedr vomnments 16 1he- RMPERL, law
enforcemsot and copsumer groups once
agrin cAUEOTHY] AgRINEL MY eXermptions
becaass of the polontial doogor that
deceplive lulemarkeiers will #eiza upon
any pereeived loophule 10 rvoid
coversge under the Fule, V7 These
proups arpued thal exemptions only

14 Ko g niti ol cogtiFrmamin- SHF 2t 410 ARDA
Al AT-3h.
SENAAD AE 15, .
1™ ma commeate? suggeriod mouiving thel ey
agirmarienl beitwnee s the pari sy edsl]lahed wnder
53S0 50 ) would 8] govem wing b Ew malnisin the
mcards Lo the eveod ef o Jisaobubon. BSA o 7. The
Comrninsbomy b ieves tBnl the divislom of
respomsibilitios sat lorth in vhea Finel Tule appeare
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lead ia confurom o 10 whieis coverd
wnder the ¥ule and will couse Jaw
vrforeement ngencies 1o ex ra—l
consideralle resources Io delermine
whether a telemorketer iz subject to the
Rube. They urtaer maintaloed Qeak,
since anly catalog sales are exempued
from vhe At Conpross inletded for gff
netersarhelens 1 be covered by e Bule
and did not intend e Commission 1o
include a broad J=1 of spocific
axemiptions.™ The Duziness community
nNCe agair suggﬂ:ﬂed that the
Coarrod &5ime set aul exemptions that
will allow tegilinude lelemarketes to
cperle withoul the restralnls of
additional regulatien 1?9
The Comumission bas cetelrded thal-
Lt is vested by the Tetemarkeling Act
with disgreticn both in determining
what vonslitules “elemarketing' ander
tier Act and in defining fecaplive zod
abugive practicas. n exencising that
diserelion, e Coinmizsinn hes decided
thal nacrwly-tailoced cxemptions are
necesrary 1o prevent sn undee burden
aun legitimate bosiesses and sales
tracsactiong, Section 260,65 enumerales
theoe exemplions, The Comunission
deternined the advisahility of vach
caeinplivne afier exanining the Act and
considenng the fnllowing fermrg (1)
Whether Congress intendod Lhat a
certain 1ype of sales activily e sxenpt
vnder the Bida; [2F whethor 1be condoct
or bygingss in question almeady is
reghloled exiensively by Federal o1 Sinte
lw, §2) wlethier, Lased v W
Cuoinmission s ¢nforcement pxperianc,
the canduct or buzivess lends (tsell
easily to e forms of decetiio:n or abuse
1hat 1the A is inlemded to Address; and
(4} whether moquiring busicesses lo
compiy with the Rale would be unduly
Turdesome when weighed oguinst e *
likelihond thal sellers of telemearkelers
engaged o fsud wanld uie on )
exgruption tu circumvent Rule coverage,
i Comiuenter suppesied an
exemplion for providers of funeral
goods and services who ore subject to
1he Cumnomizsion's Fuoeral Rule, 16 CFR
part 4539 The Comaission belirves
the! most lolophone sales by fanem)
piuvidens covered by the Punesal Rule
will not be completed nnidl after A fve-
to-lace sales presoatalion. Such
transaciions would be exempt vodor
§310.6[c], dizcasced below Tt ix
theralora unneteesney Lo speciloelly
excwpl thirse ransactions from the -
provisiens of this Rute.
Crhpr commentels requested that the
Comunizsien reconsider ils decision ol
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10 exempl prier Lusiness telaionships
or #stahlizhed husinesses. 180 The
Conumtssivk is aot porsuaded that
exemplions defined in soch o naucer
worgld be workatle, ner dees the
Couwrisyion believe Lhoy are necessaty.
glven the chanpes risewhere in e Rule
that Ipoues il mers nammowly. Lndead. one
ol the commenters an the imitially
pripossd Rukbe that strongly sbvocated
“gafe harbor™ provision for establiched
businocsses has indicated Lhat such an
gxrmpiinm is nnnecessary becanse the
revised praposed Kulp was mon:
narrow |y and appropriataly focused. 131

Section 3110.0lal exempls pay-per-call
servings aubjrrl 1o the Comimission’s
900 number Kule, 318 LR pad 208,
singe Lhat Rule's exlehsive requireinents
and prohibitions governing (hese
transactions alresdy provide cusionets
wilh suhsianiial protections regarding
the devepiive b almsive practices thal
ara the subject ol the Telematkeling
Sales Fule,

Section 310.Glh) exempts Ve salas of
franchises suhject 10 the Commissomn’s
Framchise Hule, 16 CEE part 930, As
discizsed supra, the ravised propoged
Rule badl defued the lerm " investment
oppoieity in § 310 2 p i exclude
franchise soles. o order to moake it clear
that surh imnsactions are aet covered
by 1he Telemarkedng Seles Rule, U
Commizsion has decided (o add a
separale exempiion in § 110.6(6] Fer
su{-::s of franchises covesed by the
Frnechise Fule, rather 1hen to rely upun
the definition of “inveslment
nppetunity”™ Lo accomplish this resall
Tha Commis=ion's Franchise Ruole
cnntains requiremants snd probibiuinns
that &pply 10 the sale of fmnchises and
Lusingss op putlunities and tha slready
provide customers with subskaniial
protections. Bubzequent (o tha
Publication of the MI' in thia
proceeding, the Conlmission issued &

ywes! for commamnts on the Franchise
Rule os part of ita pericdic reguletory
meview of Commnission Wads tegulation
rules and guides. 1 The Carmmission
belioves it is more appospHale 1o
cnosider within the Famework of thal
review process whether riy furlher
ection iz needed Lo address the sale of
[renchises, inclading those smploring
ipletnarketing, Following this approath,
the Commiseion engures thal any new
Tt or gu'hibiﬁﬂﬂ applicable to
franthizes will bo codifisd in ooe
rogulation —he Franchisa Rule—rather
than spreed out over lwa saparste Hules.
One rummenter (D54 ) Toainiained
Lhet business venlioes that are not
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coversd by the Franchise Rale should be
ememptad Lo the definition of
inreshrent npportunities as well'f* The
Comontssivn disagrecs. When a buziness
veniuee i aob covered by the Franechise
®ule, then consumers do ool recoive the
protection efferdel by 'hat Rale's pre-
sale disclosurs pequinemems. Therefore.
i is approprate hat tzbephone gales of
such wentures should be covered by this
Rule, solbal constmers may receves the
benefii of 1t proteg o s 159

Section 310.66c) eacmpls “elephone
calls in whach the sa)e of poods o7
seLvices 15 nol completed, and payment
or suthorization [ur peyoeenl is nel
roguited, until after & laca-lo-face gales
prascnlalicn by the seller” This
exemplidn rellects the Commissico's
enforcement experiende that ithe
voruisence of a lace-1o-lzoe meeting
limits the incidence of telemarkeling
deceplion and abuse. The paradigm of
e keting frend invelves an
interstale telephrne call in which the
cugtomer bas o other direcl contact
with the callzr. The Commission has
deleied the language in the revised
propozed Rale which would have
reguired e consumer 1o bave an
oppurulily 1e exemine the gools ur
services ol fured. Many commentacs
printed ool il consuiners would not
be ghle 1o examine an inrangitle service,
nor would they be able 1o oxamine aach
ilern thal was descTibeg S 1 catalag
used by (e sedber in a sales
presentation ¥ Furtbermoo, DGA
printod cut st the reguirerment thal o
oot be given Iha opponamity be
examing the good or sorvice was :
rontrary to most State lejemarkeling
laws and might preempt a lacge linly of
existing Stale law o7

This cxempticn &lso oovers those
cales that begin wilh n faeelo-lace sales

eatativn zud are laler complelrd in
a telephone call The emphasis i this
pxciuplicn is ¢n the lace-in: face cundact
betweon the buyer and seller, which
distinguizhos theea bansactions om
those of 1rlemarkeling thal un:
completed wilbout face-lo-Tace cnotar
belween buyer and seller.

Sevtion 310.6(d) exempts calls
indtisted by A musiomer that are A the
mesult of any solicitetion by a seller or
telernarketer. Such calls am not deemod

OS5 Al T

A wt > 4. DEA way p:nmp:rﬂ. 1o raiea this
wuggnal oo by 1n condart that the phersltmaect af
perecna 1o shghgs in tha disec chin of goaila or
e L mlg!'n iy comabdennd 1 “hurinsss
mpportreity™ which mar bs coversd by this Rule.
owever, Ll v o b g obegod ed givan the
easuyrion of lee-lo-Ece wnlea From covemge of 1hls
Hule, imcbockd in S 110.6).
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1o be padt of o telemarketng “plan,
[ropsar, o1 canpai o © 0 T D rafuce
the purchase of poods ar seovices™
under the At ?E The s exermpiion covars
incideral uses ul Wie relrphoae that are
oot Tespoirsl Mo w direcl sabivitalion.
g calls bom a cuslomer fo make
hotek, aicline, car rental, v similar
rogorvatiens, to place CETry-aut ar
ra=taur+nl defivery orders, or bo obiain
informalinn o ciastooe technical
.f-i]r.lpl:’l"h

Sectinn 310.E{e) exempts calls
initiated by w Cusluiees 10 respons: 10
perera) media adverisements, oted
than dizect mai] solicilations, unless i
calls are in TREpOTISR 10w advenisement
felating Le anvesument cpponeniliszs,
credit repair, recovely ToOmS, b
advance fee loans. This exemphicn
applics to callz in respanze o Irlevision
coarenwesials, inlomercials, boee
shopping programns, mapazing and
newznaper advertissnens. and viber
fors of mass needia adverlsing and
golicdations. This exemptinn alsa
covers calls from o customer in respanse
I A Iwsbracss listing in the Yellow rages
or strmlar pencral directory listing The
Corunission does el intend that
lelpphorse conbacis o gsponse 1o
weneral media advesiising he cavennl
under the Rule. In the Cempmizsion™s
raperience. valls respoinding 1o genecal
raedia rdvertising do not hpicelly
invulve The forms ol doceplicn and
alwse e Ac secks be stens. Decepliva
gereral media advertizing will nontinue
o b subject lo enfomement actisny
under tha FTC Act.

On the piber band, Use Commission
kirows that some decopive sallers oo
telernnrketers use moss medis or peneral
udvelliing to colice their victims to
wall, panticularly in relation to the sale
of investnent opportunities, specific
everlil-related prognaims, and recovery

_rooms. Liven the Commission’s

expurience wilh Ihe marketing of these
deceptive trlrmarketing schemes
thicupgh tulevizion commercigls,
inhumenciats, magazine and SeWSTARET
alwertjsements, and oiber forms of mass
media adverisiog, the Comimission has
excluded e activities From the
poneral medla adverising exnmpkiv.
USPS recommeanded that the

Commission designalo prize promotions

ar one of the Iypes of talHllJa.l.Lul.i.ug that
will pat be entjtled Lo ¢leim a general
media advertising rxemjion 19 LUERS

pointed ool that decepiive telrmarkeior

have proven e be very adeplable nnd
that tha general edie edvertising
eremption ey be a maper lanphode for
those with & "gifl for developiog ‘new
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and fmprovend” fauds. " LSS raotioned
that deceptive ielem arkelensnay toke
advantage of e exenption by
Fashioming false and decoptive print ans
Loosdcast media ads instead ol using
dimet maik The Conaissivn agrees tat
deceptive wlomarkets s are adept ot
circlmyventing repulations. Howewer. il
is tpossibie 1o predict accutately Lhe
mannel in which Uielr resnuncefulaess
will manifest itsell. The Comm:stoh’s
law enfarcemel vxperience relating bo
deceptive Ielemarket:ng has not
iderlified a probiem with pereral media
advert:sing of prize jronwticas, unlike
the problams thit Eave atisen willa the
ghumeral pd 1eleinarketing businesses
that have baen excluded frem the
exemption. 1o lact, il would Iikely be
much e Gilficult to persiede
consumers that they have e
“speciaily selected ™ o recrive a prize il
the seliciativg jelanng Lo the prize weoe
to be publicized on the wlevision. i
magazine, or threegh other mass mediz
Therefure, the Conumission has degided
1 retain e exemption for mass media
adverlising of prize promat ions. The
Coammission vl tecnas:der 1fal
posilion 1| general advertisiog of prie
promelivns becorpes f problem alter He
Final Rule has Luen F ellect
Seclivg 310 6[F) nf the Fual Rule
xempls calls [rom a cuslerer in
tesponse e a dizect maik solicilatian
that clearly, conspicumsly, wid
truthhully dincloses all material
inleraetion listed in § 310.3[all1) of this
por [or any iten offered in the direcl
mail zolicilztion. In the Commbssion's
experience, such solicitelions are nol
uniformly related to the forms ol
deception and pbuse the Act seeks \u
stem, nor erc they uniformly unrelated
Jnsuch misronducy. Kather, in cenain
digrrets nreas of telemarketing. 2uch
solicitaticns ofien provide the opening
-jor subsequent deception and sbuse.
Ths Commission bas drawn upon its
eniorcement expericice, identifed
those pmbhan aress. and excluded them
from this exemption. The exemplion
dues oot apply Lo calls indlizted by &
cuslomer in respouse 10 a direct mail
solicitation relaling to any of several
rategories of goods 0F perices: )
investment opprrunities. credit repait,
recovery sooms, advance f=a loans, or
prize promoliond,

Many comensulers Fom law
vaforcement and CONSIMLT QLOOES
sirongly recomuncnded that the
Cumuuission alse exclude dirct mail
sulivitetions involving prize [wootions
From this exemplion. % They printed
ont Thay ditecn mail solicitations of prize
promelions are & major source of

R LAy AR aE 5. £ LA DO 83 75 LEES e 1011
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COMSnMer COmE iaints and consuiner
injury, s should remein within the
Bule's coverage, The Conndeswon is
perstaded that shusge in direcl mail
-prize protnctions has been sech 8 major
conrce of eomsamer injury Lhot An
rreraption na matler Sow carebully
ceafted, might provide Jocpholes whicl
deceplive promcters might exploit 1o
wvgeie Uhe Rule. Therefors e
CumTnission has edded prze
promotions to e st of telemarketing
areas Uiad ane excluded from the direct
mail solicitatinn oxern plion.

L axcluding prize promolions from
the direct mail ajicitation sxempl lure,
1he Comunission has been mindbnl of the
burdens Liis action might place nn
Jegitimale prize promoters. However,
the Coomunission valisves that the
changes alzewhere in the Rule bave
reduced substantially Lthe burden m
lepitimate indusiry by providing

maxirmum Jexibility 16 busiowss as long -

as cuslomers reveive the necessay
information snd pmtaciicns.
Furthermion, he Commistion ehavas
that 2ny jncreased burden wall be -
mizurnab. Based on inlormation

rovided during 1he conpment perinds
and the public workshop, Lhe lsgitimate
price promution industry aleeawdly
complics substantially wilh most of the
Hules provisions. For sxampla,
legitimeta prize promolers do not
misrepresant tha prize promiction or the
goods and services offered; they da not
debit cuslomer's seeonns wilhout
express weriiabde muthorzation; and -
they maintain tbhe required mcords

Several Cnmmenters akso poimed ool
that the wording of the exempticn in tha
revized proposed Rule would allow
direct mail solicitors 1o claim an
exemplion pven i a direct mail
snlicitation were lotally deceplive, zince
the vxemption wes predicated solely on
making the disclemures. required under
§310.Mal[1).'¥* The exempton did not
seeipuike ot Uie disclosumss be Lathiul,
only that dicelosures be made I was
rol the Commission's intent ko allow an
exenpion predicated wpon untruthiul

- & 210.3a) 1) disclosurps. Thersloms,
& 310,.6({) ofihe Finel Rule specifies thal
e disclosures o wade tuthfolly, iw
additivn to being mads elearly and
concpicuous]y,

B noted tha the Rula's sxemptione
Tor poneral wdis sdvestiziog i
5 310.6[=] and direct mall solicilations
in § 210.6[[] ara byoadar and do oot
conlain the prohibitions sgrinst huthes

salicilation during calls fom consumers
ibad the Telemarketing Adl plices on

M4 T n1 2; Wlass AL 3t 5455 LIGES sl 1110

catalog eales 32T s misenLel siated
that “Usis produces the polenlially
perverse resull of regulating niost
wiensely the markeling medium that
provides Uie greatest indicia of
legitmacy and the imast indorration T
the consumes.t Uhis :5 an linsory
prebiem since catalogs, being dicect
LAl enbicitations,” ape exetapt rom he
Rule, thrsugh § 10L0[H, of they clhearly,
conspicucusby, and otk fully disclose
All manerial infoematian megoirmd in

5 3140, 38a (1)

Eeclicn 310B1g) exermplr telophone
calls betweer - * lemarketer and any
kusiness, exeep ealls invelving the
refail sabe of noncurehle oifice ve
cleaping supplies. " Several tdwstry
rnmmenters sugpested fhat a Chosiness-
te business'® cxpmption wos defiusible
cnly if provided oo an across-Lhe board
hasiz, withon! excepiicns ™ locestry
also nsked Ikal any execnntion be
exponded to nclude entities ether than
Lo i esses, B, BOVETNIC L SR
amul eduralinna: instilufions, '™
Fumierong offica and claaning sepplive
b siesses alve expreserd sy
disgatinfaction with beprg covered b
e Bule, arguing Lthat the burden of
cimplying with the Rale will [zl on
Tuyritiinate sellems and elemaArketens,
while the deceplive oprralots will
siinply ignore the roguircrnentz, '

Enlorcemont and consumier agemcies,
o e ribier ond, cantioned against
prowiding any husinesa1o-husipess
exemplion becaure uf the polential
loophele such an exem plion would
provide 1“8 They prodicted sthe revivel of
“advertising specialiv'” seame thet
viclioniza small nizinasser with
promises of [abulons prizes in exchange
Ior the purchase of promottonal lems .
enpraved will the buewiess’s came,
Theze tnmmenlers olae predicied tha
rise of cther scams targeting sruall
buginesses. Law eoforcement agencics
guggosied that, il 2 business Lo-business
gxemnption were te be included in the
Fioal Rale, the Cornmiscion choild
cxpend the st pf goods or scovices that
would be sxcluded from the siemption,
They 5ug£,es1nd thar advert ging and
promotona! specialties amd the eala of
lisiings in classibed direciories and

7 TN 9t 1517, Tha Talemarketing Act sapmple
solicitation of sules thocugh the mailing of 2 catalng
a8 Iomg aa Loe wekler br tadmack sier *'doas ot solicit
cuatombce by frhwone Bt ouly Tecsives calls oiciaed
Ty Lustonae i mzone e Lalaling mgd duaing
thizsa calls labms crders nhl_-f walhmul Lyther
aglicitmlion " § GilbRa],

e, g, DA st 6-7; AAP 0 3; BFLA ok 1
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other publizations be cocluded Fom the
paciin ' ?? Simolarly, comrenlers
rum Uie office snpplies snddusery arpied
that shey shouid ot be siapled oak lor
iv-Zlusiv wnder the Rule becavse other
indusuries sebling 10 husinesses also
have ahistory ot abuses, £z, specially
oF business promelicoe) products,
invesimanl rpponuniies, and prem:um
and prisce pramotiong ¥t

The Comumnission believes that
Cungress Wid pot inlewd that every
huginess wse of the 1wlephone Lur
coverad by this Rule. Mevenhelnes, the
Cummissiun's satensive eaflwcunent
exTRTHNCE [erAining 0 derrpive
telora s hoting directed Lo basimesses,
paricularly office and cleaning supply
siams, amply femonstrate that an
2ctoss the bnard exernption for
business-1o-busipness cnnlacts is
inapproprisie. The Cominissinn
recopirizes that there may have beere
sl prrrh]ums wilh 1elemarketing tales
ol orocloets ather than office ur clvaniag
suppligs 10 businesses. However. the
Commission's enforcement eaxperignee
against deveptive wehenmatketers
indicules it office and Clesning
supplies have boen by far the most,
significar Wusiness to-business problermn
area; such telemarketing talls within the
Lommission s detinilion of decepiive
telemrrkeling acts o7 prECCe:.

Theiets . the Commizsion has decided
Tl trecapand the st ab i staness-to-
buisiness telemazketing aclevilies
excinded from Lhe exemptivn. The
Cornmis ot will tecomsider Lot
poitinn il additionel husiness-to-
buginess talpmerketing aclivities
bevome problems afler the Final Fule
has brec i effect, '

HPEA sepyesied thay. 1f the
Comeniesion does nol balicve o total
axemplion for husioess lo-business
coulails i# appropriate. there may be-
other medihcations 1o the language of
the Ryle thal would provide relief to the
Iegitimate office supplios dealers wha
would otherwiza be subject la Lhe Rule’s
provisicas. ' Tho Comunission believes
ka1 each of the suggested modibcations
would provida subxianiial loopholes for
decaptive telemarketers, For example,
nue sngpesion wot Lhat, in the contexl

of oifice and cleaning enpplics,
“tglemarkeiar be defined ag only three
vperulions that sel] thelr products
vachastvely throupgh 1alemasketing. This
definition would open the dowt o
deceptive 1elemarkeicts who wrouald
neetl in set up ooly a de oniniris
vumber ol pontelemarkeling sales, 2.5,
by salcs repruscolakive or by rataleg, in
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crder in claim the exeption. Th;.lc
problem would arise from BRlA S
alte mrative suggestion tha the Rule
exempt telunarkeling of clfice supplies
where tha initial sabe was marde Gy o
salus representalive in persen, in
wrlting. electronically, aor &5 2 result of
reccipt of a cataleg. Apain, this
eaemplion would open 1he door to
slecrprive telemarkelers who waould
newd topset up onby an iniliu) sale
throuyh & decoptive cataleg or other
means in ouder to tlaim the excmpuon.
EFTA's third rliernelive was to define
“peloparketer™ 25 2 prrson emplnyed or
wides contract with an offico vr
cleaning supply dealer that selts or
distribates fewer thar 100 differend
products. This aliamative presents
evidentiary uletaches 1o law
enforeemont. Law antoroement agencies
wauld heve 10 expand Goaroe rescurccs
10 prave Uil Lhe number of producls
=old is lpse than the threshold of 100
andd argue over whether each braond or
size ur golor of tancr oc papot o1 other
product constitiies a separate product.
The Cont.assion thereiore rejocts thess
supgestions as anweekehlz
Ein ibe vilier band, telepbone calls 10
selt nondurable nffue and cleaning
supplies are the cnly Lutiness-tn-
Lusiness contacts that ars nol exempt
Frnm this Bule, The Commission
helieves that the roncect probibitions
and aifrmetive disclosums mamelated by
tive Final Ruls are coucial 1o profect
businesses—paticularly small
brusinesses urwt nenprniil
organizations— from the harsh praciices
ol sonne nnscrupulous sellors of ithose
producta Moves thales, it recopnizes
Lbal the Kule moay resnllin a disparstie
impodl i1 tho legitimate sellars of office
ant! cleaning supplies oz oppescd 10
vther businesses exvmptel Fom Lhe
Rule. Tharefore, the Commission wishes
1o belance Lhe beneBia dodved rom
enmpliancy wilh the Rule's prohibitians
and disclosure requitements against the
burdens impesod upon the cifce and
vleaning supply indugtry—minimizing
guch burdens whera bkl e, 2
ARar considering all avaas of the Rule
for possible minimization of cempliance
burdenes 1o the legilimate olfce and
cleaning sopply imbuslry, 1he
Commission baz decided Lo exempt
sellers or Lolemerkalers ongaged in Lhe
sale of nondurable cifice and cleaning
supplies from the recordieeping
mequirements in § 314.5 of the Rule. The
Cominissicn realizes that exemphing
sellers end 1elemerketes of office and

T BT estimaias thal, basad on Dunn andd
T dateet docn bor 19695, 1heos aoe oover GO0 nTica
supply deslers in the United Sizrns, nvd hm ol
roaforiy of [Less [ fuve arnual revenues ol Yans
Tham £ parlliore 3 Al B

cloaning supplies fron the
recordkenpltg requirem TS iy ke
Vaw enfescement s jeb roooe diflculuin
come Siluations jlrwever. The
Commisston haz detemmaned that the
rasts inpased on legitimate fndustoy
frora the Tecordhenping mquirgrmuts
under §210 5 witke Fule outwrigh tha
benebils conpl:ance with that Seclion
wouid affacd, Bazed andls v law
enforeomenl actions sgainst deceptive
sellers znd telemaskelers, the
Coynymission Joes nesk Te e that such
an excmplion wilk signibeantly ohstrect
law enifu cement’s elforts 10 stop
unlawful activities by selbes and
relemarketers of nondurable affice and
cleaning supples,

G. Sectinn 3107 Artim by States and
Privale Mersnn:

The Talemarketing Act pormits
cedain State officisls and privele
persans 19 bring civil actions i an
appropriate federal districh court fear
viniatinns of s Kule2® Section
310, 7[a} sels [noth the nolice That sich
parics must provide 10 1be Commizsion
raganting thess actions. Sich parties
s serve wrillen notive of ther aclion
oo the Commissiens, il fasible, nrior o
initiating An action woder shis Rule. The
notice musl inghbe a copy uf the
complain: and eny clhur pleadings to be
filed with e court IE prior nolice is oot
foasikle, e State oificiat o private
puestn Taust serve the Commnissing frith
the myuired notice immediately opon
instiluling its aclicn.

e commeter supy zsied thal the
sireet address and elophone neuralmer L
added to the muiling eddress given in
the Bule in wuder o cla-ify that
pveright expross delivery or facsiimile
would alzo be appropricte for providing
writlen nolice of Slalc action to the
Commission. ™ The Cinunission
belicyes thet suck an agreement no

- service can be aranged infermaily

betwaen the Commrimsion and the States,
Such an informel sgreerent alsn
provldes the Mexibility paeded as
addresses no] welophone nwebers oy
change in We fulure.

Seclion 310,75} of 1he revised
proposed Rule stated Lhat the Kule
~does not st e eitomsy generl of
any Stote or aoy privele peeson with
[urisdivtion over any person oF aclivily
outside the junisdiction of the FTC
Aot T This provigion prompled

01 S 43 S0 G105 and 610

msezgcm:m”y'DM.ﬂ.

e Thoa AL stains: ~THe witivity which s ouls[de
The jurisdicsion of (Uoe ETC] Ao shall b alfecind
by Wis Act" 15 15 T 5ia In additien, ha
begistative history snclados the stetpmanl inat:
=ft]be Iz sletinn = ¢ * does Tl vest the FTC, o
Faale alnrmey s general. o private paclise with

ps-dorenle couminent froum Siats Jew
erinrceiLell apencivs, who noted that
the Statos are able 10 soe thifd parties
linchesling misy parties who are exempt
from FI0 jurisdiclion] in Sete coud ot
assizling aud fzuititating telemarketing
fraud 2% The States fard aniicipated
ik, o fibing Tedetal suits under e
Act, Blate pendent claims cucld and
wouht he jpined 1o 1the tedesal cauzes of
action. The States eapressed concern
thot the linguage in § 111.7ik) i be
eoastrucd (osizip Siates of the right 10
bring penuent claios againsl crlities
that are exginpl Gome FTI
jurisdiclion. =&

The Commission dows not believe thas
tha languape of G310, 7160 in vhe reviscd
propesed Bule would have cranpetizd
the conslryclion that prompled MAAG'S
arneerTy: bt b etwify that the
Commitfiva intends ta provide oo
support 1o such o construction, i has
deeidid 1odetets § 210,70

Crngress cearly iikended that the Act
and the Hule serve 13 enhanoe, amd ot
Aetract fram, Steie low enfurcement
effes wo address e lecarketing fraud.
Az NAAG puuned ot 20 section 610311
of 1he At contain: langwage which
iakes it clear that 1he Bmitation in
sectinm L0500, of the Al does ned
restricd 8 Stale's aulhority 1o pirsee any
claian or agtion urnder its owT lows in
Siate gowrt. Therefote, the Final Rule
adds a new & 130 7[b), with Linguage
macking %4 0311 of the
Telemnrketing Acl te clarity, inthe
¥ule, thet notwitliatanding
Jurigdictivnal limitalioos of he FTG
Act, sn Authoczed Stawe offictal is ool
inhibited from preceeding im $iete conn
on the havls ol an aleged vielastion of
any givil ot criminal staluls ul zuch
State, '

m Freenplivn

Sertivm 3108 of the revised proposed
Fule staled that *'{n)obing in {the Rule
shall he construed to preemp any Stale
Taw that is not in direct conBi:‘t with
any provisinn of (the Rulel” This was
intendod 1¢ provide thel State statules,
sules, or regulalinns conceIming
relemarkering that comtain prohibitions
or reguirements Lhat are not impused by -
this Rule wonld remain in affect, 1o the
extant thal these stalutes do nal conflic!
wilk thiz Hule. Thia provision wus
imicnded o make clear thet State Jaws

. ran excen! e threshold lavel

requirements essblisbed by the Rule as

brrfadiniiun oves wiy presan aver whioom 1theFIL
itores mE pibeerwise heen auinerily.” Sensle Repart
a4
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oy as they dw el ditec Yy cooflil
with the Hule's reruirements.

Thit provision prompted coasideratle
cranmerd foow dndusby and Do biw
e fOMCRERE anr CUnSuTmEr groups 2oT
lodusiey generslly reconunended that
the Rule slnpt a preemption slasdarcd
bosed on Cinconsisiency,” whach has
Leen s by Ui FTC Jon ids basb or
Telephone Order Bule, 16 CFR part 435
They argued tbal such a standard would
preengpt Slate wod becal Jaws aod
reguelations that are incgnsislenl with
the Federal rules to the exdenl that
cunELmees are wot provided with cquad
or greatar protections, amd would
presanpt those provisioas of Slate Jaw
which provide the same requiTemenis os
the federal roles, but whicks demand
it she revpuirenaetns be anderlaben in
a fashion & flerent from tbe focderal law.

Law onlorcerment askad that the
Comunssion: clan fy that 1the Rule does
not preempt Stace T and
recominenided thal 3 preswmption
apainsl preemption be included in the
text of the Rulr T8 Thoy nuted (ha the,
Acl did rot authorize the FTE Lo
preempt Stale lzws amuf that, by
inclhurling a prozmtnen section, States
wilh stronpger ragulstisns than the Hale

could End thernselves lacing
preemplive challenges since the straoer
Statn regulations could be sesn to
conilic) with federal Taw. Ga OUA
snggrstor that, if the FTC intends 1o
inclurdg a presinption seclion, the Hule
should vae e lladiional standard of
Trermptinn skl inomher FTE riles, ie.,
1that Strde law iz preempled only 10 the
extent that i1 prowides less consumer
protection than dues the Rule 77
MAaSAM recommended that only Seate
regulalions requiring conduct thet
would directy couflict with 1he federal
rule should be exempied. 210

MNAAG commented most extensively
om this issue, nrging veletion of any
preemprion provistan from e Bule
NAAMCG stated thof the Ianguape of (he
ruvised propuesod Bule deriabud
suificiently from the language of the
statule thet it could ks wged by
defendants to argua that the FT'C, by
adoption of its Bule, haz preemnpred
enforcement of aeine Siate laws which
are stynngar thaw the FIO Bole, Haas

=7 Lep, e, Spiegel 6L 1; DA ol -17; Olan B
-, ATA &l X HASAS ol 2, T TDCA a6 5 ML A
ol 1-%; ¥WT AG ab 0: A U8 s 34 BAA NG ol B~
Ti NCL od 4, 1A DM ot B, MAAD o BT

¥ L pvarel cmnmeniers ruqvea'ed clarbfcstion
1hat ety unicpel of st hee Mosl Invea would
nat bu ?Imp'\ll“d by WP Bole S Mnm.’f}- HiPﬂ;
Hillstocrowgh; HALAM; WYL Zaa Dicgo.
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furilier siated thal aithoueh it
“disagres|s] Thot 1ol Fde: . 1his
preemplive elfoct, orin fect can have
Utis ¢ffect when Congress clearly spoke
bt section [ 1) of e Act, 15 1.5.C,
1030511 an Taver of no preemiption,
higtury 1etls us that such argioments will
ke made and. a3 such will make
pafnrcement of ur ookt CORA1ETeT -
fiendly Slute laws more teme

coos:ming il JEFeoI ™ MAAG futler

pedicted that deceplive talemarkelers
defend] ng against a Slate enforcement
sctan mAay pedr 1o the Commission's
deletion of cettain provigsions inciuded
i the ipitigl version of the Rule
puablizhed with the MPR as evidence
1ha! in sejrcling thove provisions, the
Commission effectively presmpsed
similar provisions o State law.

The Conunission does pot intend any
such preesptive offect and iz persundad
by NAAG's arpuwnent: thal the quoted
pIeemplicn Teovisinn in the revised
propigen Aide shonld he droppred. By
inc ludiog § 3104 E| Usal racks seclion
aMi1) of the Act, 15 WLS.C. G10310(1].
the Commission intends 1o undersrone
that the Rube dnes not "probibit zny
ativ ey geaeral o other authonized
Stata official from procreding it State
vcur! on the basis ol un elleged violation
of aiy civil or ciiieinal statite of such
State T

V. Effective [ate

The revised propused Rule sel an
eliective date of 30 days fFoin the date
the Rule was prescribed Mosl industry
cnmuuenbers siuted thal 30 days was
inadequate 1o pormil sysiems to be
refned, review end rowrte materials,
Tewiew and ormagoliate oobracts

butreeen gellors and telemarksters, and v

raim workets 217 The Commission
agrets that thers thould he 2 lonper
period of lime belween the date Lhis
Rule is i esoribed and the eMective date
in order to previde soffictant time for
iodustry mermnbers Yo familiatize
themeelves with the requirements of Lthe
Final Kule and 1o @nsurs that their
vparations me in compliance. The
Commissieo keljeves fonur months is an
adequate atsount of lime (o address tha
indusiry’s needs in this regard,
Accordingly, the efective date for this
Rule i+ Deecmber 31, 1995,

V. [fegulntory Flexibifity Act

Iy publishing the inndally proposed
Rule. the Commission cenified, mibject
o .-guh:mquem priblic comment, thal the
prepused Rule, if promulgatad, would
nol have a significauleconomic impact

T B gt MAF b 1 CERT 21 T RS 0l T1-04)
MIM & at 4, 138 at F1-26 Ul al 6. Spiegel &, 2
HIlar?

on a substartial nember of small enities
and, theredire. that the provisions of the
Fegulatory Flexmliy Aol 5 1 5.C
BOSML), reyuiiing ao initial regulalary
analyeis, did o apply.21? The
Commission noled thal any economic
custs inposed vg smal] emilies by ithe
propoeed Fule were, in many instanoes.
specificelly imposed by slatute. Where
they wete not, effoe:z hed been mada 1o
mindmize rry unlforesuen buatden si
siall enkilies, The Commissicn
delermirnad, on the basis of the
infermeliaon availablc Lo the slaff ol tist
time, 1hit she proprrsed Role woald
resalt in Jew, iTany. independent
additienal costs. The Comoission
nonetheless requested comment nn the
effeets of the proposed Kule on costs,
profilabilily, cocnpretiliveness, and
employment in small sntities, in arder
nol e overtook any aubstantial
eonoic tapact that would warran! 3
final regulatorny Maxbality analysis 1%
The inforppaticn and commenta

received by e Conunission did ne
provide sofficicnt relalle giatistical or
analytical dela to quanlily precizely the
affera, dilferential or uthenwise, ol the
proposed Hule oo small enlties veris
it eifact on el entitics What ey be
guhjert 1o this Role. Acowrliogly. the
Comumizsicon has determined that padhlic
eoinments and information belora the
Comnission do wot aller the contlusiaon
thet the Final Bule would not have a
suflficiensly significanl economic impac
o a rubstantial nwober of small entities
1o warrant a final reguzlatony Mexibility
analysis uyder the Rogulalory
Flexitility Act. This notive serves as
cerifcation ta that effect o the Smaall
Dusiness Administration.

VI Paperwork Reduction Acl

The Peperwotk Reduction Act

{"FAAT) and implomenting,
reguiatinn s ol Vhe Dffice of Manegesnent
aond Budget [OMBT]7" mquire
agencies lo oltain clearance lor
regulations 1hat, invelvs the “collection
ol infonusten,” which (neludes both
reporiopg snd recondkeeping
tequirsments. Tn tho KNPRM, tha
Comapissien proposed requiring sallars
nrelemarkelsTs 10 maintain verlain
records reialing Lo telemarkeling

transa lipus. The proposed
recordkesping requirements wers
“colleclions of infommalion™ as defined
by the OMB ngulations implementing
the FRA. The prapoeed requiremenis.
therelore, were submilled Lo OMB oz

review undor the PRA aod were

TR0 PR 8313, 832 {Feb 14, 1u3E).
1,
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published in the Federal Fegister [Gr
SEpWraRs coltznent 21T
he Corminisston estimaled that
approximalefy 40 000 ipdustry memboers
could b affected Dy Une mevisel
propesed Ruby ¢ recordkespang
requirements. I lurther estimated thot
no more ban Jer compagies wouald find
il neceggary to develop, modify,
constuct, or ossenble vateiats o
equipment in crdes 1o comply wilh The
rerised proposed Rule. The Crinmission
forther sstimated dean it wonld take
these 100 enhilies approxinatel ¥ 100
howrs each Juring thy Frst year of
complirnee tn assemble the necessary
eguipment, jor & 1otat of 10,000 tarden
houra, Tt alsw estimated that the
companies thal sloedy have
recordkroping sysioms would require
only ome hoyr \o crmply with the
propased recordkeeping requirements,
far a total burdan estimate of 40,900
bows. The Conmismiog tecuesteml that
this figura be rrvnded 1p te 2 benden
estimate o 50, M bowrs, The additionas]
Lurden bowrs, wlich wis @ yearly
edlimale, allowed for eporodmately 100
now companies to sotar the industry
duriong eaeb succeeding yew withoul
requiring the Corppmission b modify Lbhe
burden cstimuhe.

The revised pmoposed Fuls reguired
sirlJers and lelewarketlers to provide
cerain disulesuras in telamarketing
frapsactions. Spocifically the revised
promserd Bale required sellers or
lelrmarketars todiecloss in on outhownd
lelephone call, the idenlity of the scller;
ihe purposis ol tha call; the natvra of the
poods or services: and that oo purchase
wos necassary lo wio if s prize
peomotinn was tfferurl in eonjunciian
with a sales vifar of goods or services.

N requested, the telemarketer was
reguired Lo disclose the no-purchese
eniTy method for the prize promotion.
¢ Coxmission estimaled thet
40,004 industry membars maka
aepprovimately 9 billion talls par year,
or 225 GO0 ¢elizs per year per company.
However, under §§ 310608 and (&) of
Tha mvised proposed Bule, i an
industry toubor choso I soljcit
wonswnens by using alvedising media
othar than direct maeil ar by using dizect
mail solicitations thal make cerlain
requlred discloaures, it would be
axampted from complylog wilh other
disclosures required by the Rule,
Necauge 1he hordan of chplying with
written disclosuns world be much
lower than tha burdsn of com plying
with ail the Rula's prowvisions, the
Commission eslimmed that at lenst
5,000 [inus would choose 1o adnm
telantarketing wwethods that expmpt

MTERFR Feobs lune 2 THER).

tham om ke revised proposed Rule's
ural discloswrs Tegquin ©suis. The
{ommissioh estinated Unal it would
take 7 secands for callers 1o discloze the
required infoomation. It alsn estimatar
Lhat et [casl 6O%. ol cells resulted in
“harig-ups” beloe the seller or
Telecidcketer oould make all the teguired
aral disclesires and thenfore lasted
only 2 seeomds. Acrordingly, The
Comonizsion estimaled that the teral
dizclosure borden of lThe revised
proposed Bule's reqniremenis wes
approsimately 250 bours per G or
775 millinn bonors

The revised propossd Bulaalso
roquited additicnal disclosures before
the custoraer paid lur gowds or srrvices.
Specifically, the sellers or telemaketers
were required 10 disclese the Intsl coas
to punt base, ieceive, of use the offered
gonds of strrices; all matanal
restricion s all maleriad terns and
cunditinns of 1he saller's refuod,
cancellalion, exchange, ur repurchase
policies if 8 reprezentation aboul 1the
policy was part of the sales offer. and
thul Bo purchiase wag necessfy lu wi
il a prize promation was offered in
vonjunction with a sales nfber of puods
vr services, 1he teletnarkoter atso had to
dizcleze the non-purchase entvy method
fur the prize premction. The
{ Jomoami g5 i estimated thot
appmxante]y 10 seconds were
neoesEArY 16 make thesr requined
digelnzures omaliy, However, thege
disclosures wern uﬂ]}' mquired 1o kg
rada where B call resulied in an sctual
zale. The Commission estimeted that
salef nonur in approsimalely 6 percent
of telemarkeling calls. Accordingly, the
extimated barden for the dizsclosures
was 375 hours per fismi or 1.163 million
hoas,

Alternately, the disclpsores roquived
bebory the wistomet paid for geods or
services could be made in wriling. The
Comunission estimated thal
approximately 5,000 Gope would
rhioese to omply with the oplional
wrinen disclosure requirement.
Although thiz burden estimote was
dyEfichil 1ox qu:lntifjr. mailing campaigos
appeared [a b much lesd burdenzome
for fimme than were individusl oral
dizchosures. The Commission also fonnud
1hst rhess disclosurs rrquirements were
closoly consistonl with the ordinary
briziness practives HF ovet wwewbers of
the industry. Absont the recordkeeping
requirementd, the Commission believed
that 1Las was e rype of infoopatiogy
that would be relzined by 1hese sntites
in oty ovenl during the nermal eowse

of business bocause i1 wowdd I nselful
in resdiving privele, oon-goveiimental
wguiries and Jisputes. Nonetheless, (he
Comandssinn had ro relinhle data fr am

ich to conclude that there was mo
separately {dendjfishle banden
agsociated with this provisicn,
Therclore, it estimated that a typical
firm wiould spend approximately 10
howrs per year cngaged in activities
susurizng oompliance with ibis provision
el the Koo, for an wsiimatad burden
estimaate of 20.000 hours.

Mir cimmenis were received
addressing the Comnission's paporevork
burden projections. Therelote the
COoMmmissinon SELe 7 FeAson to Mevise ils
projections of barden pet year per
roverkd inhicslry imemhber, or (o onaify
the rcccrrrlkccpinim disclosure
reguirecenls o the revizad proposed
Fule.

Hecause Lhe alerementioned
reguiternents would involve the
“rollectlon of imfennation™ as defined
by the regulalivna of OMB, the
Commissiun was Teguited to sobiit the
preposed requirerments lg CIKH for
clearapce, & CFR 1320,13, and did :0 as
part oof this proceeding. MB aporoved
the teguest and extigred conlral number
30640047 to the information collection
requirementy. This approval wilk expire
on july 31, 1994, unjess it has been
saleinded boefole hat date,

List ol Subjects in 16 CFK Part 130
Telemorkeling. Trade practices.
Avcerdingly, the Commission amends

vhapter I subchapier £ of 16 TFR by

adding a new part 31000 read as
fullows:

PARAT 3 -—TELEMAAKETING SALES
RULE

S

%101 Scops of regulations Lo this pan.

310.1 Dehoilvos :

o3 Decepiine eiematbeilng sets oe
Prictiees

3104 Abusive telemarketing acis or

prclices,
110.5  Recordkesping reguirnients.
M6 Exemplions.
3107 Aciont by sleiss apd pHvYam parsoos-
138 Sevmrshilify.

Aulherify: 15 U500 B101-5108

FI0L Scope of Fagulaiken s In thiz pare

This putt implements the
Telermuketing and Consumer Fraud end
Abugze Pravenlion Acl, 15 UL5.C. 6101—
G108,

£316.2 DefAntions.
(R} Arguirer means 8 bisionss

wrginizaliod, financial insitulion, ar an
2gant of & business organization or
finepcial instimation thet bas suthority
DT an arganization that operales or
Hietses m erndit cand syslem e
authonzs mepchanie Lo accepl, transmit,
of process payment by credit card
oreugh the crediv card sysiem for
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(5] AMorrey Generaf means he cheef
legal ullicu of a Stete

lc} Cmdinlder means 7 person lo
vwhom s credi canl is issurd or who i3
autborized to use a credit cand on behalf
of o in addition to the persun to whor
the credit card is issued,

[dY Commission means 1he Foderal
Trade Coenkaissien,

[e] Ciedi# means the right grended by
A rcTenitar to 3 eblar 10 defer payment
ol debd or 1o incor debt and defer iis
payTaenl,

(M Credit curd means any card, phate,
coupan oo, oF olher ercdil device
cxjsting for the purpnse of ohtaining
money. perperty, Ishor, o sarvices on
credil,

(g) Credii rord safes oraff means oy
reeoed orevidenes of a credut cand
ICARSECIE0.

() Cresdsl d.eaef spadeare mRans iy
methed or procedun osed to procegs
cred it gard trangaction s Thvalviog coedil
canfs issuwd s ticensed by the operaiom
ut whal syrtem.

G} Dustormer means apy petson wha is
of iy be segpuired to pay Toe guods wr
soreices offered dareagh 1elernarketing.

[ik Frrcesimenl apporan iy meeans
anylhing, 1angble or imlangible, that iz
rifered affered Tor sade, sold, or bradod
Eaged wholly of im part on
reproesenialions, cilher cxpross or
implied, alimut pasl, presemn, gr hilare
inonme, profil, or AP precialion.

k] Materie) means kely 10 aflecta
person's choive of, vr conduct :rl:rgardl'ng_
pocds o services.

[T Merchant means a persen who s
eulhovized under a writien conlracl
with s acquirer (o honet of accepl
credit carde, or 1o Pansmil or procacs for
paymenl rxedit card payments, farihe
purchaze of goods or services.

(o] Merchant agneement means a
wrilten controct belween a marcharl
and &0 ecquiler to hooor o aem
credit caris o7 Lo fransmit oF process for
poymenl credit card payments, for the
Puthuser ol puads or servives,

(D] Outhound relephone cnf] muans o
telaphone call injtizted by a
telemarkeder to induce 1the purchase of
poods or serdres,

(0] Persen meane eny individuoal,
IO, unincar poraled sssocialiog,
limived or general pertnership.
cerpomlicon, or other business entity,

[p) Prize means anylhing offered, or
purporieidly offered, and given. ot
purpaotedly given, 1o a parson by
chance. For purpeses of Lhis definition,
hance mGsts il @ person is puarenieed
tn Tecei ve am item and, 2t the Ume of the

olfer or pur crled olfer, the telomasketer

dres not wlenlify 1he specifc jtem l.
Bie pemson will eceive,

[iq) Frizy proft . LIRS

(1Y & swoeepslahes of other game of
chanue; o

12) An oralbod wiibienn express of

renphioad representalion that 3 person hag

weoit, hes been selocted 19 cucoive, or
iy L elipille Wwosceive a prize m
purpoited prize.

[3 Srfler meuhs ary person who, in
e liony with a telemasketing
transactuo, provices, offers in provide,
iy aFraages for athers 12 provide goods
ur susvives bu the customer in exchangs
tur consideraticn.

[s] Stete -r2rs any S1ate of the
Upited Siates, the Diziricl of Colambia,
Puerin Rico, the Monoharn dMariana
izlands, and any larhiuny of poseessicn
ul e Uniied Stutes.

{1] Telginarkeder neans any persnno
who, i ompeciion with fefemarketing,
initiates or rrosives Welenhone calls Ly oc
IO A CUStomeT.

(o) Fefemorkating means 3 plan,

TRIam, of campalpn which is

cund v ted Lo indwce the parchase of
Eoods OF Servaces o s Gl nhe oF more
Inle phones: and which ivcolves muore
than e inlerstate \elepbone call. The
term does nol include the solicitaticn of
sales through the mailing of & catalog
vrhtch Contains a wn'tthen descriplion or
it ation of e goods or =ervices
offered [or sale; incledes the businass
addrssn ol tha seller: inchides muliple
papes of written meterial or
illustrations; and has been iszned not
less frequently that once a year, when
the person making the selicietion dues
ngt sodicil customers by telephone tut
oinly recaives calls initisted by
Cusl (M ers i Tespoey o lhe catatog and
duning Lhose culls takes orders coaly
withomi furher selicitaton. Foc .
prrpases of the previoue zaniance, the
tenm farther selicilation dues not
incdude providing 1l custormer with -
information aboul, or atlvwptiog 1o sell,
any cher Hem inchided in the sama
calalog whivh viupted the cuslomer"s
call o1 in 2 substantially eimdlar calalog.

530 Decoplro HOTEr ot a01s or
praciees.

=l Prohibited deceptive lelermizketing

ootsor prmetices. I is o deoaplive
telernarketing et or practice and a
violation ol this Rule lor any seller oz
telemarkeier loengape in s fellowing
conduct: :

1] Delore & customer pays 1 [or aoods

o1 services offered, failing o disclose, in

YWSen g eallar v InbamaaTaleT waes, nr diTacie §

MusInmer e nse, B COUrier 10 Sansporl fayment, the

rellar or Ia'emnaTkrter mus inabs The discksurns

requined Uy 5320 HaR 1) befom asncding « vouzier we

pick up paymer or salhor bl icm for peyereod, oe

a rlear and censpicuous mzaner, Lz
fallosweing onater:al information:

§8) The 1mal costs Lo purchase., recelve.
ot use, and the quantily ol any puods
ny services that ase the subipect of Lthe
sales offer.:

[iF Al moterial Testrictions,
limitaticons, or conditions o parchase,
Teceive, nr gee the goods o scevioes tha
are Lhe sulsject of the sabrs affer;

i) If the selfer has a pelicy al not
making refonds, concellanons,
exchanges, or repurchases, a siatement
iuFouming Hae custonser dhat Lhis is the
sellers policy; oc, if the seller o
tzlema keter makes 3 raprecentation
aboul a rebund, cancellaticn, exchange,
ar renearchasa pobicy, a statement of all
malesial ternt and conditions of such
pulicy:

[iw] Tn aay prize premotion, the odds
of biing able to roceive The prize, and
il the vdds ale 1 calculable in
advance. the faciers gsed in crloulating
the pdds: that no purchasze or paymunt

v esquired 1o wilt 4 prige or 12
partseipste s pHze presnotion: aard the
ne purchasefno paymenl method of
participating in the prize promotion
with ciibet jnsimectines on bow 1o
parlicipate ut an address ar loval oredl
Iree telephone neinbor by which
vaslomers may weite o vafl for
‘nformation oo how 1o padicipale; al

[v1 Al palorial costs or condilsons o
recove o redees 4 prize tho e the
subu b el the prize poonsatian,

[2) Miskepresenting, direuily ov by
implication, aoy of 1he lo)lowing
malefinal ipformation;

[0 Thee borbsl costs Ly purchase, Teceive,
or use, and the quanii ¥ of, any gouds
e services that art the subject of a zales
uffes;

[ii) Aoy material mesbriclion.
limitation, or conditicn Lo purchase,
receive, or use poeda or services thal are
the subico of & sales affer

[ili) Any material rspect uf e
performance, elficacy, nalure, or central
charecteristics of goods or services that
an: the subject of a sales oiler:

{iv] Any material acpect of the natuere
o1 lemms of Lhe seller'a refund,
canuwellativg, exchangs, or repunchase
policies; _

(+] Any material aspecl of & prize
promotion includizg, but not limited to.
tho odds of being able Lo receive a prize,
the nelure or value of a prize_ or thet a
purchiase oF payment s required 1o win

.jEJ..,._-g'ml & cusloroud o have s enytlar pir_'k %]
napman ot sulhocleatken B paymsnL

For offars of conwmar bmdit preducys Fubley b
she Trith in Tending Ak 1 L5 1680 o 5rq.,
nad Regolation 7, 13 CFR pot 226, cocoylance
with Fie abusues 1 mguirsments ond=c the Truth
i Lecuding 2t wad Pegulalion L, ababl constityta
oamphisnoe whib § 3103 80 L of tris Role.
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3 phad of Lo participate in a prize
promalinn;

[ Any raaterial gapect of an
imvestueent oppustenity incloding. bo
nei limited to, risk, liguidity, earnings
potcntizl, or profunbility: oo

|witd A seller's or lelemarketer's
alfil*atinn with, or enddorsenent by, any
governmiant or Thard-parly ooygaizalwn,

13} Grainiag or submitting [or
Paywenl u check, daaft. o1 othel foein of
regektable paper drawn on a person's
checking, savings, share, oy similar
grcounl, withoot that person’s express
verifishle authorlzation Such
authorization statl ba deened wenhable
ilany of the following meons arc
eniploved:

(i) Express wrirten suthacbzation by
the custemer, which may include the
customes™s signaiure on 1ne negmishble
instrumeesl; or

(ii} Express aral suthor 2ation which
ig lape mecorded and made availakle
wintan refuesl o the Gustome’s baak and
which evidences clrarly bhoth the
cugtomer s authonzetion ol payrient T
the poods and servines thal are the
subject of the <ales nfTer and the
tustorner's recenpt of all of thy foiowing
wfrrmation:

1A The date of the drak(s);

(B} The aueowl of e deafils),

{C] The payor's name;

{D) The number of draft payrents G
more 1A vnej:

{E) A telephone numles for cusbe mer
inquiry that is answered duriog normaf
buriness boew s; wd

[F) The dals of b custemer s vral
mlhorization: or

{iil) Written confirmation of the
transaclion, senl lo lhe cusiomer price o
subionissiog fur payment of the
rustomer's cheek, draft, or other Tomy of
pegulisble papar, thal includes:

Al AlL urlﬁu infoermetion conlained
ia 55310 3M=Ha(1i AM{F}; and

(B} The procedures by which the
mstomer can ohtain a refund fram the
suller or \elemarketor ioAhe ovent the
renfirmaticn iz inatourate: and

(4) Muking o false o mislezding
stalrment tn indnce any person o ¥
lor poods of services,

(b) Assisting and focillaoting, It is o
decephive telemarketing ect er praciice
end a viglation of this Rule for & person
to provide substantial assistence or
suppart fo any saller of telemarketer
when Lhat parson ¥nows of conselously
avoids knowing thal tha eeller or
telemnarketer i ¢ngaped in any acl o
praclice thal violatrs 5§ 510.900Y ur (u),
nt §310.2 of thiz Kula,

o) { redi card lnunnderdng. Except as
expressly permitted by the applicable
vredil card system, i s & decaplive
12l marketing act ot | Tactica and &
violation ol this Ruale for

LI A rrrchunt 1o preaRil o
deposil sato, OF cause aneld o1 19 present
to ordeposit into. bl credyd cand systara
Far payrment. a credit cad sales dreft
generules by 3 telemarksneg ankactaon
that ts not the recull of o telemarketing
credil card transactinn helwrean the
cardhelder and e merchant:

12} Any person 1o emplay, selicit, o
rkherv1se cause g ocerchuut veown
CIMipluyte, (EpTesenlative, ur ageil of the
merchant, be Preseit 1o of depasit intn
the rred i card sysbean For payoocel. o
credit card sates draf penerated ly 2
telemarketing Iransection thal is not the
result of o telerarketing credi card
transacten belween Ui cardbolder and
the merchent; or

) Auy perion e cblair aceess Lo the
vredit card system troogh lhe asecla
business melationship oe an affiliation
willh a ner dunl, when such access is
nnt 1uthorizad By the merchant
agreement o Yic applicable credit card
spstem.

EMI4 Abusive lelcrarkeling aols or
praciices.

[a) Atirgive vondact gererolfy. H iz an
chusive telemarketing act ne practice
and a viglation of this Bule Tor way
seller or telemiar keler 1o engage in Ui
follgwing conduct:

1) Threats, intiridation. or the use ol
privfanc or obstene laguape;

1} Requestiog or receiving payment
of any fee or consideration Jfor geods or
SEHvICE 3 rl'!_l":l [L==TATAE 3 d. 1o FEmMTYa
derogatory informalicn from, or
improve, s persen's eredit history, credit
racord, or oradit ratng wnlif

i) The tirae Faine in which the seller
Bas represented 2t of the gowds o
services will e provided tnthat person
hac expired; and

(i) The sefler has provided the person
wilh documen tation o the formm o a
conzwmner pepont from o cnmgnmer
reporting agency dumonslraling that the
pruwised results heve been achicved,
such repor heving heen isswed more
then six ponnkhs after the resnlls were
schieved. Mothiog inthis Bule should
be construed 1o affery the reguitement in
the Fair Cradit Keporting A, 15 D50

1581, that & consumer repoTt may coly
be oblained for a specified parmissihle
L1 H
{3} Fequesting or rereiving payment

uf any bew or ponskdumlion D a
pereoo, for goods of 2evites
reprzseoled bo revovet of utharwise
assisl in the ceturty of morey of any
ciber itern of value paid for by, of
promoisod to, thal porson in s provicus
telemarkeling trensaction, witil seven
(7} bnsiness days afber suich monay of
wiber ilem iz delivered To that perron.
‘Thia provisiug shall nol apply Lo gooda

o, 163§ Wednesday, supusl 23, 1993 81%:5 sl Begulntions
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cr services provided Woa pecson b a
licenaed attoroew; or

{4) Rerquesiing of Teupiving payment
of airw Fee of considoration fa advenrce
of obrabniog a boan nr ather extensiun of
credit when the selflef or telemarketes
has sosesailesd ur tepresenled a kigh
litelikood of success in obiaining ot
arranping a loan ar ether extension cf
wiedit for & persun.

by Pardern of calfs [1)T1is an abmsive
telemorkewng act o practics and a
vinlatinn of this Rule Jur & 1e]lemarketsr
1o regape in, or fora seller [o cause a
lzlomarketer 10 cirgage ia, tha following
conduck:

(1 Causing any lelephone iq 1ing, or
engaping any persun in telerhone
cooversulion, repeatedly or
comunouesty with inlenl tooaubey,
abuse, or bartss any poreen at the ealled
number, or

{iih Intliwiinge an valbound telephone
callta a person wlied tha porson
previouzly hac stated that be or she does
nut wish i receive an outhagnd
telapbone cail inade by or on bebaif ol
the s2iler whose goods or services are
heing alleed

(1 A seller or telemarketer widl nol be
Liabsla fur violaling 44 10.400)E1] (] iF

{i) It brs cotablished and imp lement
wiilten provediaces to comply with
a0 a(hi{ 1k

lii) 1t baz wainaed ite personmet ihthe
procedures established puregant In
& 310, 8 (B2 M)

{i7i) The sellor, vz e \elemarkster
arting ot bebalf of the seller, has
maintained and reaprded Yiste of
persons who may nol be conlacied, in
cnmmpliance with § 2110411 and

{iv) Any rubseqment call is the resuly
of arruk,

(c] Falling timc restzictions. Wilhouw
the priar copsent of 4 persen, it isen
abugive telomarketing et o pracling
and & violotion of this Hule for s
el markgier o vagage in outhound
telephone calls to a perenn's residence
at any o oiber than between 8 am.
and 9 pan. loca! time ol tbe callad
person’s IncAtion.

(d}) Fequired oraf discloseres, It is an
gbusive ielemarketing el of practice
wid m violetion of this Rule for a
telemarketer in an outhoutid Lelephona
call 10 fail o digclose promplly and in
a clear aod couspicuous manoer o 1he
perec raceiving the call, the following
informaticn:

{i] The idemijty of the seller;

(2) Thal e purpose of the call is te
eell poods of sEOViCes;

[3} The voture of the goods o
serTvices; and

[4] That no puichase or payment i3
necessary 1o e sble 1o win g prire of
uvarticipate in & prize promotion ifa
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price pramntion is affered .5
diznlasure 1Ml bz made belure o in
conpunction with the descoption of the
prize 1o the person called. IF pequested
by Ikal persen, e lefemarkelar st
dizcinse the no-puschase! mo- payment
ety mathoid for the prge proeanntinn.

§310.5 Rerordkeeping requiremenis.

[a] Any selber or lelemarkeber sl
keep, for o prriod of 24 months from the
date tbe record 18 prcuced, the
Tolloweing rovurds relating to ils
lelemarkeling activities:

11] Al subxlamially differens
adverising. ochares, lelemeazk oling
seripts, and promettonal materials:

120 Tl amwe and bast koo address
of each prize recipient and the prize
awarded far poizes that are e presented,
duretely or by impHcation, fa have a
valoe of 52500 or more

{31 The niwaic and Jlast known oddress
of gacly customer, the gouds oI services
porchased. ree date such powds or
senvices wore shipped or provided, and
e jwwpuont paid by the Lustooe T e
guanfs ur sedvices; 1

| 4] The nane, acy fictilives name
need, the lTast known kome addrnss apd
1rlephone numbar, Al the johoritlals)
Tor ull carrent and formeer eiupd oyvees
directy tnvelved in elephone sales:
previced, hwivwrver, that if the seller or
telemz keler permits fictiions ngoas to
bz used Ly employees, each ficlitioes
niaiee wsd b roceabile to vnly oy
spchlic empiopes; wod

[3) A2 veriBable awlboozalions
e liired o he provided or received
wridder Wiy Rule,

(] & sAller or irlemArkrter may keep
tha records required by §310.5[2) in any
forin, and in the manner, lommal, or
plave a5 they keep such meords in e
ordinary course of besinegs. Faihure Io
keep all records required by & 314.5[a]
shall be a vivlation of this Rule,

ir) The 2eler and the telemork cier
colling on behall of the seller may, by
written sgreemenl. allocae
responsibility between Lhemselves ot
the mgordkeeping required by thls
Sectinn. When a seller and telemarketer
have cmiered inio such en agreeamens,
the larms of thet agreemant shall govern,
and the seller o telemarketer, a3 the
raeA may he, need nol keop records tha
duplicate thoss of the other, 1 the
agreement is unclear a3 10 who must
mainiain eny required record(s), or if no
such apreement esdets, the seller shall be

* Prex ulfmis vl tomuson credin producs scbijuect
tothe Ttk in Ly d o Aot 35 1LEC 100 of s,
ar.d Rng‘u]nl"u:m Z. 121 FR FaH 126, cnm}.'lhn:u
wilh 1t rocondhes ping mequiremenis under tha
Truth in Lending Ack, and Hegulaiioo L. shall
ciomst bule complinace Witk § 140508737 o thos
Rule.

rrapuesibla fur conplyving witl .
55 310.3(a) (134 >h and {5 the
letercark tor shail 22 resprnsible for
complying with G310.50{4).

(d) T the aveal nf oz, dissebalfoo e
terminalizn of the seller's ar
teleinkeles's business, the principal af
that seller gr relernarketer shakf maiotain
all reconds as sequired nnder this
seclion. b tbe evert of any sale,
assugnoenl, ot ather change in
owerstip af the saller's or
vebernachetur's bosiness, the sucoesso
husiness shall maintain all records
reqquired under this section.

£3106 Exemplions.

The {nllcwing acis or pracioes o
exeinpd frorn this Bale:

[2) The zalm of pay-per-cail cervices
sutech b lbe Commission’s “Trade
Kegulalion Fule Pursteant 1o the
Telephene Disclosure and Llispute
Resolulion Acl of 18992, 16 CFR part
A,

(b) The zale of (ranchises rubject 1o
the Commission’s Fule ontilled
“Discloswre Hesoimemenls aod
Frohibitisns Concerning Franchising
and Business Oppociuniy Yentures," 16
{FH part 430

{c] Telephone cails in which ihe sale
of goods or services 15 A0t cosnpleted,
and paymenl or authooizaltion of
payment is pal reguired, unlil aler 4
face1o-fage sales presentation by the
sefler;

(d} Telephone calls indtiated by 2
custemer that are ool Uie Tesall of any
solicitalion by 3 seller or telematkrier:

fed Telephone calls initiated by &
custaTner i respaonse to an
advelissnent through any media, wther
than direci mai) soileilations: providad,
horwever, thal this enemption does ocl
wpply 10 calls indGated by 8 cusiowmeg in
response 0o an mlvertissiment relsting Lo
investinent sppertunities, poods or
sarvices descobed in §5 2100460) (21 or
(31, or aduertisemenis Thal guamnies or
mpreseni a igh likelibood of success in
oheining or arranging for extensiens of-
rredit. if payment of & {ee is required in
advance of ohizining the extenzion of
credit;

| Telephone calls initioted by a
Musinmer i FEsponss toa direcl mail

seliciteljon thet cleady, conspicususly,
and truthfully dizcloses all material
informetion Msted in % 310.30a)(1] of this
Hula for any item offered in the divect
mail salicitation; provided, howewer,
thal tis exew plive does nut apply Lo
ralle inilialed l;y o CuslOmet in rESponse
10 & dirggt mail sglicilotivn reloting o
priE prrokions, invesiment
o pporiuilies, goods oF sERviceEs
described in 85310 452] [2) er (3], or
direct mail soficilalions that guaranies

w represent o Ligh likelinood o success
in wblaFing fr ArrnUing lus eslersions
ab credit, it payment ol a fee it roguired
in advance of vbtaining the exvension of
crediny aril

[g) Tefephone calls herween a
telemrarkeler pad any bosiness, excopl
calls iovelviog the relail sale ol
condurable office of clew:ing suppiies:
provided, bowever, that § 310.5 of s
B shall o apply Lir selters ar
tetemarkelers ol noadurable office or
cleaning seppliss.

§M00. 7 Acilons by S1ae s annd privake
persons.

2} Any sltoney general o otlics
aficer of a Stale authorized by e Soaie
1o Lring an aclion nnder the
Telemarkcling anu Conzsumer Fraud and
Abuysa Prevention Acl, and any privale
persan whe brings an activn wnder that
Acl, sheil serve writtea motice af s
aclion on the Commissan. if feasilde,
prios Vo s iniligliag An sction under
*his Rutc. The notice shall be sent 10 1hn
f3Ece al the Thtector. Fureaw of
Corswmner i'rotection, Fedesal Trade
Cryamissicn, W:lshingtur:, D 20580,
ani chall inclurle a cooy i the 3ale's
ur Priuamgn:sun'g complanit and any
other pleadings b e filed with the
crart. I prior notice js not Feasible, the
Stale of private persun shall serve the
Commission with the required nolice
iramendialely upon instinting s aciion.

fh, “ioihicy contaioed i this seclion
shall |.rohil® any atlarney genaral of
olher anthorized State pfficial fom
procesding in Stale coarl won the basiz of
am alleger vintation of any <ivil or
¢rirninnl statyte of such Siate.

€ 3108 Severabiilty.

The provizions of thiz Pule are
separabe aned severalrlea from one
another Ff any provision ts slaped ar
delermined to be tRvalid. it s the
Connission’s intention that the .
mmatning provisions sbiall continoe in
aflact.

By dirsctinn of the Comamiscian.

- Benjamln 1. Berman,

Acting Secrelary.

Conuarring Statement of Commissioner
Mary L. Azcwenaga in Telana keling
%ales Rule, Maller Mo, R411001

Az rorwired by the Telernarketing and
Consomer Frand and Abuse Prevention
Acl, the Comemlssion inday prous]gales
o Telomarketing Sales Ru'le.é‘jo';{x :in}r
collesgues in promulgating the Hule,
which gr:nﬂmﬁ}r showld b Leneficial in
combating telemarkeling fraud. |
remein corcersted, however, wboul the
Tegal hazis Ior the exemptions fad

. Exgeptions 1o the exemptions) for
vertain Categaries of pusiness sctivites



43868 Federal Rifgister ¥ Vol. 60, MNo. 162 / Wodnesday, August 23, 1935 { Rulgs and Regulalmns

—_——

— -

under & 310 6 ol the Ruls The
Comanission has adapled an infriczte
selweeng of exemplivns, relying primanily
om ite law enforrceTnent eXHEIENCE 8O
justify its seloctive applicatise of the
reyuirements of tie Rule. The

ﬁusu I'revention Act doees nol provede

e Cormission wilk the sspress
autharity bo BTNt e.deit] s Tronthe
Fule, ard 1he better wading of the
statute §s that 1the Conunizsion Joes not
have the authority t exempk sote of

§.F.. Althouph L ¢ xemptions may
be peasonable as o malter of policy. the
Cronmissiog dues nol have the aulhority
Lo second-guess the Congress. See Pubfie
Citizerr v, FIC, 60 F.2d 1841, 125357
(D.C. Uiy, 19849).

Telemarketing and Consumet Fraud and  the calegories of busness aclivities in

APPENDIY—LIST OF COMYENTERS

ARD ACROHYRS, TELEMARKETING SALES RULE PROPOSALS

—_—

Areptym Commerder
YW Do Supply & Foenituee™
30 Cifice Supply Anct Printing
American A% soduaton ol Adverising Agencies™
American Adveeising Fedelation™"
Ansnciation of American Puflizhes®”
Arcerean Assocition of Actcd Persons™
Aoarnerican Bk s Asgociationt™
Archiold Buckoye, w”
Ameroan Cemelery Aesoclalon "
Accocialed Credt Burezus, Inc ™
Arnesiean Car Renal Assooalon™”
Apzrican O'glnbuting Comrpory® "
ADS Teleserizes”
Artyants Corpora Er”
Amarican Financial Services Associaninn”
Arter & Hadoer®
Amenican Impoecl Groop®
Ao af Indppendent Televishen Sations, ko "
Alletaie L (e Inaurance Socrfsiry”
Alland's""
Allped Stoawys Ofice Produels®
A-Mark Previrds Medals, oe”
Allnraie Mclar Ghuk, Ine”
AMERMET BrngeniMOt, (e
AMEX ... Armncagan Expracs Dompary”
ARG Mizong Mail Qrder Compary, ne.”
AMA Agscciakion ¢ Mobmnal RoenHiners™t”
AMOAE'WS ... Ancrews Salatite & Home ~heater®
AMM ARBOR . o | A A Merws®"
ARGy ..o | 4 CommeTT
APAL L. APAT TuroServices
BFH ... Arneiean Fondkshers keiwork, oo
AFA e Arlpona Hetailers Associabont
BRAPAHOE Arnpabce Healing Jervice, Ihe "
ARDA ... Americon Reson Dovekopanend Associaton ™"
ARMIH Arrnin, Larry™
ASAE Amesican Socety o Associnbon Exstutiess”
[ 11 Ash, Pau T,7" -
AETA e e Arrpnican Seciety ol Traved Agenls, Tng, ™"
BIAT . ATAT Comp.m™
ATA ... Amonean Telerrukedng ASsocladon
nTAN | AX | ranspnr Asshciation M AMERCE""
ATFA ... Armaricon Tolephons Fundraisels Assooialon ™"
ATLANTA _. Adlanta Joumal & Allsts Constbuion .
AUTOSCHIBE ALboSoribe Corporslion”
AVALOMN ____.. Avwalon Comemine A"
Al Amirican West Markebng, 10, foonmments fled by bvo company reprssentalies)”
BAGGE . Bapna, Andnew”
BAGWEL Bapwel, Limda L”
BAKER . Boker, Alden & BRnchs™
BALLARD ... Ballprd, Barbarm™
BALER . wemeemen eeeens § EtRGRE Bayer, Inc
BAY CITY By City Tirmwes
BAD . BED Offcg City*"
BEAH .. Floar Crank Coporation oomipents lorearded by The Hororable Mark Yiatfiakd and Tha Honorakle Bot Paciowod)*
BEAVEE ... Begver, Laurancs B : : .
BELLEVILLE Bolleville Maws-Dhmocrt™
BEMNCTY e Bernet's Cfca Supply & Equipmmens (Cummerts dnrwardod Uy The Honcrable Phil Gramm and The Honorable Kay
Bailey Hhichzen)™"
DESSO . B E DO Nyginess Frpipiert & Supphy Co'”
BFE .. .. Buowr Foaanan Corpamation”
BILLEH _ .. Bilker, W1 & kirs. Albert C°*

BIRFHOLE o

Aickhwiir . Tec"
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MEMEFRS AND BCRONTMS, TI:LEE.TAFIF.ETI}!: SaLES FJLE FROPOSALS—Continued

DENTON e i

CUAMORD . .o

B wdicial Management {omaration o Anendd’

Aoy
BMCA
BN, .- Farrningham Mews Coenpamy ™™
B, Barty, o1 ArnetizaT”
BOE Hart o1 Boston”
BRIA .. Busingss Procucts Wndusiny ASSRCahan™"
EIH.A'DLEY . .. { Bradley, MJP~
RBAARNEN ............. . | Brannen, Man'*”
AAANTLEY ...._.....| Brantey, Lamat”
RHEWSTER ... . Reewsler, The Honorable Dl K~
BACOADBENT .. ... | Broafxer, Alan A,
DAQGDOM .. .......... | Brogdon, Diis R
BAQIHL .. Brozki, Jo AnR©T
BACWHELL Brownal, Cakhwering A"
B3 MGMT BS Managemort Growp'”
B5A e Business Settware Alliance"”
HURRCK .. Putrick's OMhee Supaly Imc.t”
BURKLAND | . Buklamd, George B
BUAHER Buther, Paggy™™
CA . Commercial Appeal
CAPITAL . Capfal Prass”
CAPLTO . A, el O
G.&HDOF_& " Cardora, Jamee E.°
CARMCEY . Carmodty, Johnt
CEA . Consumes Denkers Association” "
Cc . —— _ | Civcasil Cigy Sgres, Inc.*
oa e Caress Colkege Associalion”
o] ] Carrwalatinn Dewelops rmnf, Wnc.”
CFA Coneumer Fedaralion nl AMerica™”
CHAMPLIM Champling Jose e &
CHAEE . Chacza Manbalian LBank (USA)
CHAVEA Chavva, Maman*
CHG .. Columtzia Fregse Compary ™"
CHEMICAL ., CHoicy Sank®
] EHNII'LC.‘FF Crhernepl, .00
CHRISTENSON .. Chnslenson, Corl C°F
CHAMSTESM Christian Buook Sicie & OHice Suppdy™
CITICORP Calicury Gk k™~
CHE e e Cenlir tor Media Educalion’
CHROR
COALITION . Coalition of valious compankes”
COFFEY ... Cotley, Laung .77
COMCAST | Comeas| Corporationf barees 1ercatlg”
COMMING | Comming, Kevin 1"
DDNSDRTILIM et | Corsariom ol nenpeodl oganizatiore"*
CORNWAY Corway Hational Bonk”
L | S Cook Ofica Maching & Sopply Comrpsmy™*
COFYTEK . Copytek Office Products™
JCORMELL .. . | Cioenall Gaoup®
CORMERSTOME ... | Comersione Cifice Systems, k<
CO¥ i —e s Cox Mewspapers, e’
CrA ... | Caberads Fress Aszocialite”
GRAPT Crapa, Tha Hongrable Michaer 117
CHILLY .. Crilty, Thomas ¥W.""
RO Croed, E- Patrich™
CROWLEY ... Crowlsy, Clawde™
CROWDRER | Croweer, Mra. Lilian A"
CLW . CUG Iriemathenai™
CUNA . .. | Gpsct Unbon Natonsl Bssn, e ™
cummm.l .......... Curmingham, Gaorgia
CURARAHN ........-- Cuman, Jaanns™
DALY HEWS .. Crady Mews*
DALY OKLA .o ., | Dady Dktabgrman®
DAISYT . oescimrs saeas e eee Daisy Wheel Mbbon Go., e
DAMDER | Crarcker, Daul A
DAVENPUAT . Daverpon, Frances L aied Jay E°°
DAWEDN ... Crawson, Puron™
DER L. Dadly Courl Hevrew*
DECGORAA .. Diettra (e FomitareSuppies
DEFAZID . CeFazio, Domenick™

Coouncd Ine Markeln) ang Cpimion RBggearch™™”

L amrmEmer

Denton Publishing Company {tomments lorvaeded By The Honorable Moy tmey Hutchison,
ardd The Homorabe PR Gramm)*
Eiarmmud, Pelen & Kaent*

Tha Hononabie M
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Ac:amem

DUUBLEDAY |
DOUGLAS .
OO JOMES .

DURKEE ..o
IETH L L
EAGLE ...
EARES _ ..
EDMUND ...

EDwWAODS

EHALICH ... .
EmA
EMMONS . .
EFSIEINL A
ERPETEIM R .
EQULIF A ...,
CME ...
CAKST ...
EAFRESS .
FAIRFAX _..
FAYETYE ...
FFET |

- — ——

AHD ACROMYHS, TELEMARKET G Sal BS F. PankrEal S—Conlinued

L rmmemnigt

Dk, Jozeph A"
Cichs, Dedla™
Drilbom, “Afilkiarm B
Chversibed Mameting Searvice, Inc.”

Thaecl Marketing Azsocialion' ™"

Deparment of Murketing wid Bygines s Ervitgement, Florica Intermalional Leviversity”

Diabameica Markebing, [ng
Dia el Markeliegg Services, b
Crickersary, Mackomar, T;rlﬂr & de:-'n P G
Menr by Medin Griup®
Ve itertay Heopk £ hosis”

Peasglas Cerlar stock Farm'®
Biow Jonas & Comrpany, Inc '

Dorazzt Sudling Ansocialion™*

Dirert Salas Aszoiation ol Hevada*

Lrrecl Sales Inlemational®
Durkeas, Digie™"

Taslin, o=
[herran, Weortlay & 7oda, ="

Eagle Mewspapers, (Ipawarded by 1he Homorable John 8. McHughes)®
Eakes OHiee Prodpete Centod, Ine,™"

Edmund Scientilis Cormoary”

Egwrrely, Susan E -

Edulizn, The Hormrabke Fobxe L., Jr .

ENict OtfFce Ecpliprrert Ga, Ire ™
Ef=ctronic; Mersagqlng Asaomintion” "

Emmonz, Fihuel A -

Epstlan, A G0

Epstein, Hozane'*

Equito Tredt Inlarmaleon Sarsiges, Inc

Eris Corgtuction {2 copies: ong arpgined;, one Inreasded by The Hienceabla Marcy Kapiare}

Erns1, kichael

Expross OYice Proeducts™

FanTax Courdy Dept of Consuimear Alfairs™"

Fayedbevitie PLblishiog Co®

Feowral Fapresn”

FFF .
FING EF{HUT
FLIMM .. ...

FLINT ..
FLLCH .,

T
FOSTER ... . .
I'DUHNIEFI- a

Faaln. Fdms iod Familins™

Fimgertut Companies’

Flarry, Fhichseed W0

Fird dpurmal**

Fhuch, b=, Louise A%

Ford O¥fica SL'JFI]I'"

Ford, Wandan**

Formns & Supolies, Inc, (HC™

Fuams and Supglies, e, (FH)

Fomey Messenger o

Framesl Simiones"- i .
Fostarn, Alice Wikks™* :
Foumier, Stephane’™

Finpotherville Publishing Compary (ferwasded by The Honprable Bik Hefer*
FrordEn Mir"

Feguaral Pecgrea Banks

Federal Reseree Bank of San Mancisco™*

Freatom Comimaicaliens, bhc.”

Friencit Cifhca Prowucts™

FAW Pybsranione”

Goorgia Otfice of Comsuerkar Afairs™"

Gabrisd, Mra. Hamy 1 h"

Gals Oficd Supcly Comparmy"”

Ganmtt Go,, Inc”

BrAiCap
Gik Gafery Promotigns”
Group | lealth Association of Aperica™
G Gecn Ca,, b=
Gitesory, Deerek™
bty Sipwan & Jeon”
Glaroar Shels (Worwarded by The Honorabie Do Nxkles)™”

il Lalobe”
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ACTaryer: I[
GODDADD - o . G0, B
CODFAEY ... i Goaiey. Florenee”

GOLDMAN .
GORDOH ..
GOS ..
GOELOW
GRa
GREEMN ...
GREEMNE ..
CRIGER . ..
GRIFFIM . ..
GROLIER ...
GUERMSE™Y
L1013 1 2
HAaLL
HAMND .
HAREAWAY
HAWES
HEAD .
HEM-:;T
H[.-'I.FbTCD
HEATDIH ...
HFRAERM ..
HERTZ
HFE L
HAH-1 . .
HH{A .
HHRAS
Hil
HILLSBCIHDU._:H
HIGFRA .
HINBASE T
HUH RAARHS L.
HOLSIEIN .
HOUSEHOLY .o
HEN e
HUDE—‘.OH [
I-HJNTrNGTDHI .
HUMTEVILLE ..

JGHNEUN' O oo

SOHMEEH ..

J{}IIHB':"J-

Gonedmian, Marcia L*

Commirner

Gorgor, Phlip £ ‘rowa'decf ty The Honoatde Jaba M. MeHogh™)

GOS CHige Swpply™
P Goskoey, Akcet?

Geuiia Falil Az sociation”

| Groen, JegnT
' Gareie FianT
PLanehep, §oehoid”
Cinthing, Lagnmic O "

Guthy-Nenker”

Haweg Cendir, Fie.”
Head, WL ™"
Hearsl Magaimgs™
Hears| Compertion”™

Healon, Feygy™
Herrcoz, Bartara®
Hertz Cerparahon”

Hofmaris, Akred "

Hen el Fank”

ez imenl Hllknes”

IS Frowmeoticns"
Tl T tletwork™

ITT Hautfuoed"*
Twan AR oAy

Jackzon. Hogie™

Jonson, e W

Jochks, Darsald B
Jatmzon, Dafderet"

Johineston, (Gloda”

Gictier Tolahokabing, Ire.”
Guemgey OFice Prooucls””

Herwy Hall ORige Sroducts ™
Hand, Rober! & Lisbath®™”
Harkeway, Mrs, Paincia®™

Haolsiein, Evenglt & Iirma™

Hame Sanning Melsurk”

HLdegn Ciy Savirkgs Bank”

Hunlington Hatanal Hank”

Huritzyilka TomesHontsyille bews”

b Crisprartmeend af Juerinse ™" )
igepe et Bankers dssocialio ol Amerca®”
Inkeralional Busness Machings Corporabon™
Indusiry Couid 1of Targible Asselc™*

Idaho Atomey General” o

Inslerivativend Franchisa Association”
intermanional Fabrcare Irestitgle®

e[t Pabyork®

Indiana Fetail Councd, e®

Irtermational Rasders League of Indiznapolis®
Inleracive Servas Azsocialicn
raenberd, Anoshne C.°

111 Maxeting Services, o

Nafieson Crfice Evuipn e, Iru'.

Jacobsan, Franees 5.7
Jertheson CRizen Patriol”

Johinzon SETWAErR "

Hoursehall Fincce Corpar-ation”

Howa & Hulton, Lid—archs 14 comment”
Howea & Huflon, L —karch 3 corrmnent”
Harte-Hznks Liect Marketing'

Hare-Hanks Markeling Sermes’

Housie ok Irderraticnad' ="

Hillsbraruuyt County Gongumear Probection Lae ™
Fliger, James & Sherrll™”

Hears! Hew kfecka 4 Techrolegy®

Inediehen Wanmg e rmeent Corporation”
International Magazine Serace
Intematiconal Magazing Sarce
indomercial Monilonng Servide, 0

ol Harhem Calilveria (comemert forwarded by the Hongrabie Lynn Woalsey)
[Texas} (eomment frazrded by the Honoralde Hay Baitey Hulchisen]

Jersey Busiress ...upp‘l:,- Ca, Inett
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Aoy

FAMNER L
JOREFH L
HALAMASTKD
HAPLAM ...
KIKEMOALL ...

KARLE ...
KELLY ...
KEMPF ..
KIMG .
HLAYVON
ELEID ...
HHIGHT .
BRIBE e
KMOXVELE
KHELL ........
LANOMARE .
LARK ...
LA TIMES ..
LALIRERTA
LSS

LCFxNT ...
LLIBACHER .
LENDX . ..
LEVENSON .
LIGHTFOAOT |
IIHDOSAY e e
Mo
LOWMBAAD ...

RMACHCIMERY
MAGADITSELH
MAGHUSUN
MALACINGE] .
MANSFIELD ...
MARKETLINK .

MERCLURY ...
MESSEMNLsRH . .
MEYER .
MEYERS _.
MFDA ...
GG .

MILLE,. M ..
MINDHEIW
MM o

Juineg. Alex & Detdie™"
Jumeph, Laurat

Juts Office Suppy, I~
walamazoo Darerhe™ ™"
Haplan, Jules®

Kikermtall, Fhmmns 0"

Kedhy, Manp AL
Kemaf, LW
Rirsy, Donra E. -
Wlawnn, <arl F,=
Klew] Comparny
Eright Ridder***

Krad Sacie™

Lark In Tha Maorning™

ihe Loz Angeles Timac”
Laurenza, Hseph*

LCE Direct Markeling Sardcs”
LoFort, Peter F°"

Leibacher, Philip JA.*

Lenox, inc.®

Laviracn, Mis. Fogalia®®

L qbHool, The Honcrable Jm*
Lwwisay, Mrs. Saretratt

Uy Office Supply & Fomshae™
Lambard, Baflsera C°F

Lowe's Shkbu”

Larchnak, Siatammry™
Marbrinski, LynnAs"

.| Magaditsch, Gwyn™™

Magruzon, Envna -
malazinghi, Garrge M
Mznehobl Typwwriler Gn""
Mars aHirk "

Martn Direct*

Marwych, [ne="

Marx, Juse 1377

Mazon, Wiham Haymond™

WMEOMA Amaca Bank, M.A*

Michigan Credd Union League*
Maryland Aoy Gerenal
Mobon Bank Cosporalinon”
Mebon, Caral A

Moty Merika®

Meyers, Batcia-

Marcherts Gokdon Chacks”
Marchonta Gill Chock Book®
Measenger- Inquirer”

Horr abée Thad Cochmand®
Mikgan, A"
Mls Semant
W, WARRT
Mg, tAra. Aot 0.7
Marichant Machers”
Meare Kedeal Coqporaton’

Motk Wechn®
TMoerschelt, Wre. GE "

Wcrey Depost Company '™

Kirla Puldesiiong & Commomcaticns, e,

Krabe's Office Supoly & Couipmart™ .
Krowille News Sertiral Co_ iGomments ram bvp company reprasertalves)

| AncImark Comriunity Newspapers, nc.”

Massachuseiis Attorrey General®
Mastarcard Irdl, Ine. and VISA LISA, Inc.
hicntgaga Bankerz Aszacialion of Ameia®™
Mecauloy's digncss Posourses, ™

MO Toecomemnicakions Cop' ™

McKnaght Managamon! Coroany™

Mesernger (foramrted by The Homgrabde Ed 'Wiitfieldy .
Meyer, Allce W (icrwardked by Tha Honomlda Lyrn C. Wootsey)'

Messoun Funeral Dirscion” Assocabon®™

Migesha Enterprises, Inc. [3 copies: ong original, ore korwarded by The Honorable Tie

B ropolivan Maksting Servicas”

m i ott; o lorwarded by Tha
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Acronym

AEPENDIX-—LiET 0 ’“‘* MEMTEES AND ACHONYMS, TELSMARKE TRNG !ES HULE PROPOSA S—Conbinued

Commenter

MOGEE o oo | Moors Medeal {2 copizs: one origrd; one foreardeid by The Honcoable Mancy L Johnson)®
PP R oo e o | MVS5OUR Press Association”

MOBN . o o | Missoun RrRialers Associstion”

MORSE . Morse, Lamy E*

MIOLITAIN . Maurtain, Apymond””

BF i+« oo | MEnthanks Froamntinns”

WA .. | Mgar ne Fubimnes o AMEncE

MPG . .| MPE Mewspapers”

MFR _ Modite Prass Regester' ™

MRA . Michigar Relitars Assccialan” -
MEG Markeling Respronge Group & Lxsen Co, irc”

M5 PRESS Mizsiz=ippi Press ™

M3 ... Meschani Sample:”

MESC ... | Magarine Subsuription Sales Coditic

MTC .. | MTD Semvices”

BALULEINS - oo | Wl Eebiioe™™

MLNSCIH Munizch, Williar G,

MHBEAY . Murray Ledger & Thimes™

MUSKEGDHN ... Muskrgon Chionkcie”

ML TLAAL e Mulugl i Chmahn Companies”

MNAS Mewspafear Aesacinhmm nl Anrica’ ™"

HAMG . Mabonal Azsacialion f Atorneys Gooeiak ™"

HAGAA _. . | Mational A ssociahon ff Corsumen Agercy Admanisttators
BAM e e Mational A<zocialion of Mamufactorers =

HAMA . Mational Avtomals. Morchardisinrg Ao aticea ™

s L Hetienal Awomaled Poymanl ssuasbon =7

HAFA 4 Mapa County Disiric Aforaey ©°

MAR ... Mational Assoaciation ol MNeallora 7"

HARA SR HAMN Marasimban, H. "

MARDA ... Morth American Aelail Dealers Assecialion

HASAA Murth Ametican Secuornties Administraloes Associolon '
ME Holicn 5 Bk, =

NHR ... . Mallonal Bank of he Aodvegds -

MES ... MBS Ofhce Supply =

MiCL Mational Cansumers League T

MCMGC e 1 Maticral Credit Managamerd Songdezl

HGTA L, Hallanat Gatde Trievision Sxuocation ="

HE ... HMrw Frgiand Otfce Supply, Inc. "

METWORK ... MNebtwork [aect *

MEVELIMG b wwalirg, Dale "

HEWS Maw Fublishang Company -~

Ly |5 — Mobpral FALres Aszocklion

HFE _,. Hational Fecdaration ol indenenremd Business

HWFHY Maticnal Fagaraton of Momnpofis ©

HH . Hew Hangdon, nc, ©

HIE . Matiomwice insuranoe Ertemssa ™ FY
HIMA | e snin | HIMA Wamational "t :
MW DA e o | Hew Jersey Divisicon o Consurmer SHaps ™"

MM AG - b N Mewicn Atormey Gereral =

M Hatenal Newspaper Assaciation

HORDSTRU . P sz troim

HORT AL ARND . Mol Eutheran Felremen Camsrurity =
MR Heighborhood Periodieat Chub

HMatod Promalenal Sanvices

Mational Hitail Federaton "=

Matoral Scienca Foundation =

Hezrwr Yowk City Lhept Dl Congumeer Altoir =
MYMEX * .

Mew Tork Siate Consumsr Protechon Board =
Mew Yok Staln Croddt Union Leagus ™

Hew Tork Timos Comgamy *
Ochoa, Anna & Jamea Backer ™

Crhoe Equipment Ca | [0 ™

Ohio Hezth Cars Prostets, Tne. ”
CHan Wiz, Ine "

CArwrer, Lownge **

Office Machines & Fumiture re.
Cifice taching Sarvice Co."”
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AFPERDIA— LIET OF COMWMENTERS

PE—

TGNy Commanter

CHYY oo | Heuse of Oy [commenes oraardind by The Hororacle wendeli H. Fard and The Honarahie Ed Whithekd)'
arc . . Cregarian Publishimg Company”

CFCC OFree Procucts Ing.™

CAEGOMEAN E azt Drregorian”

CRESQURCE Ol Resouces™”

DERKIH -1 .. .. Cirkine Eest Comiral [Lonwserds led by beo Copony represcatives)”
DRYIN L o | Dok Lo Caree® '
CREIR=R .. .. EOrkin Mad”

CREIN-F1 .. Crkip Fest Conlrol— Manzh 234 cormment”

ORBIN-FZ ... Dhkin Pest Comirol—Margh 30 corenenl”

DIFKIN-FL . Cirkin Flanlscaping”

IRE L eevereman -+ | Dl3ce Supaly Services Inc T

FPACEZETTER Pacesutlen Comaralion”

PALACE - Patace Crtee Jupidy™

paLMER . Paimear, PrlAr W

FAMMITTCH Pann#ie, Jozeph P

FARKER ... Parkar, Siella*

FATRIOT . The ~atrict Mews™""

Falll | Faul, Byren S, M

PAYHE . Payra, Mrs. Helen A

HAL Pulmiau 8 Gomdey (commenl on enginally propeged Hult

Pa-1 Pullman & Comley (Jone 23 comment on revised proposod Bukel
pPac-z Putirizn & Coamley fuiea 27 comment on revised proposed Rukeh
MeH .. Frblishers Clearing Homige™*~

i i I Pruala Citizen, Inc.”

PCW .oeeee Putlizkars Discount Warchouse (eoriments flad by lye dfferent conspany rispeesenkatas i
PELICAK ... Celiczr, (Hfice Supply, Ine. "

PEMGCIL ... . The Pencil Box Cifica Spplies'™

FEHNMEY . J.C. Permey Corrgarry, Inc.

FFPRFEHIREE .. _. Pueppeertren Hesnms (£ Cofies: are criginal; oo lpreordes By The Honoratde Jause Helmist
HERSHING . - Pershawy. Rohert 5.7

PETEASOM, F ... | Petrrson, Phylis G

PETERSOM, IT ... Petrreon, RBosie Marie”

PETERSOM, % .. Petarsom, Sodma”

MaG . Fro 'er & Gamble '

PIERFLCE ........ Migr g, James & Sally™
PINCK HEY Pinchrey, Bedy™
FLAIN Plain Digly "
FLP ... Farsonal Legal Plans” .
FMAR e Prormedional Marketmg Aseaciatfion of America and Incerifve Federalon’
FOE . . | Protgssional Ofige Enterpricas™
FCHK | P, Arfisha Jerone™
FORTER Prrtas, The Henorabde Jahn Cobeard
Pl o <. | Phoum Prigpams nc.”
PHEETIGE . cermmee | Prestign Cffles Frocucls™ :
PRINTING 1o eeoormeee.. | Frinitang, Campanela & Fiome Forwa ded by Tha Honorable Lynn Woateey™™
MRCCH .. Froqramimers Gharing House®
PRC-PRIMNT Pre Prirt Businsts Canter™

PRUDENTIAL ., Pruskontiet Homa hortgan”

FIG ... Facific Telesis Group”
QlAauITY .. Chplily Arbbons & Supplics Company™”
CICRCARD Chichuand Syskems™™
7] | K . ol Corpowakion®”

WG L. AT, et

RAHKIN Parkin, 1.

FCA e e | Neagars Digeid Aseocinbion, s

REGAL GROUP « | Peggal Group”

FEGAL CUAAM . Pugal Communicatons Comoraion’

FETHWEIM .- oo Rsichrwain, Kay™

FELABLE - Reipnla Cifice Producis™

REY kLS MNMH Rewmann, Clale™

MSE, D e Rice, Lavid™”

BICE, R i vereee Rice, Rodger O, and Bartara L™

RICH ... _ | pich, Diekd .7

RIGSAY ._. .. | Rgsby, Jankce'" .

RIFCHAE .. .. oo | Plitchio Swimwear”

KIVERS coeeriveer o= | Jomn Anna s Prochcts, Inc®

hr LY T FiWH Telmarkahng™

NOGERTS, D . ... | Ackerts, Denee AT

AOBERTS, E . | Foberls, .77

FOBRIGUEZ ........... | Podiguez, Ana'

FOLLIHG e ceeenrieeee | Billime, o "
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APPEND x—LIST CF

ACINEyIN

HOTENMBERG .« ...
AFl ...
RFOA,
Rrs ...
yDEs L
SABLATURA - .
SAGIRAN
SAMELER ...
BAMN CHEGED .
SAMTADCK .. .
SALMDERS s
SETG i e
SC DCPL e
SCARRBD RDUGI
SCHEMKEL .- .
SCHMIOT
SCHULENBUAG . .. .
SCIC e
SCOTT |
SDPA e
SEARCH ILIGHT ...... ..
ZEARS . -
CFMA L.
SHaRDOLING
L R I
SHUBEHT
ShLA MAH
- Sh
SIBESH -
SIGHAL ...
RIGHATUKL
SIMON, G . -
SIMOIN, H -
SIMESIOMN e -
SIMGTOM (..
SINCEOEL A ...
SINCPOLL M
SINQFOLL K .
SINOPOLL P
SHANT ...
SMITH-1 .
ShHTH-2 .
SMITH-3 .-
SMITH, B . [T
F31.T o
SFPIEGEL ... .
EPRINT ...

ERS e

3 S

5= I
. 535 -
sTAHD'.ﬂH['I
STAFLER

STOKOE, ¥ ......
STRETE ...
STOTCIKG ..

TELESUL ANTE .

TELEMAT DN.ﬂL ——

WEMTEAS AND ACECHYMS, TELEMARKETM

C-QLES RBuULE PRCPrSAL s~—Contimeed

Ridanberg, Maricn®

Mesource Poldicotions, e
Rrsorl Praperty Cwnieds A5 so0iatan”
Heling Frolacliyve Serroes’

Fytka, Edward —.°

Satlatura's Ofice Swpply a Furrihies -
Gaginaw Maws"""

Businese Sarpler Advorliging, Ine”

Eanbock, Bilie®"
W Gaunaerstt )
Southweetam Hat Telephong Compamy

Scarborough, Freogy 5. & Mary A Bloodworh®®
Scherkel, ‘Hallcr [N
Schmid, Ann

Sarvice Creiract 1ndustry Counck T
Scofl, Mancy A"
Soulh Dakota Palalids hesocidinn ©

Sears Marchamdise waroup ©

San Francisce Mewspaper dgeney'
Shanching, Adriam H. ™

Shop al Howee ©

Shubwrns i, ™"

Shwhemrs, Gethy

Lainn 'shred Advande

g e Tl lny Aenonlaban T
Segmnl Obkce Zupply ™

The Sgnaliee Sroup”
ckmon, Guz & Mawmi
Skmon, Hank =
Simpson, Donatd 5. °°
Simglon, Hurrer & Gorak *”

Sanope. Alben B. 7

Zanopscdi. ddwchaal T, **

Sinopel, Natalie A, °°

Sancpch, Pehor ™

Senaut, Bleb "7

Emith, Wz, klargaral &, "

Smith, Margie **

Ermith, Madelyn =7

S, AL T

Slraladac Marketirg Spocialiss. [me. ~
Spiegel, 1, 77T

Sqnipt Corporaton *
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CERTIFICATE OF GEERVICE

I. Theresa M. ¥c@Grew, hereby certify that on this day I
coused to be served a true copy of the atrached Btipulated
Parmapent Injunction Order, upon Lloyd 5. Mann, courcsel for the
Defendants, Mane & Zarpas, LLP, 5EBE50 Canoga Avenue, Suite 400,

Woodland Hills, Califeornia 91387, by Federal Express Mail.

I declare under penalty of perjury that the feregoling is true

and ccrroct.

Theresa M.
Al lorey for Zlalntiff
Fecaeral Trade Commisszion




