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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

FEDERAL TRADE COMMISSION,
Plaintiff, o
. ORIB.02212 0 1%k bip

RICHARD JON SCOTT, individually, and

D oo i LODGED

Defendant. SEP 2 7 20077
CLERK, U.8. DISTA
STIPULATED JUDGMENT AND €ASTERN DlSTHIC'FO'chAoL?FuO”ﬂTNM

ORDER FOR PERMANENT INJUNCTION
Plaintiff, the Federal Trade Commission (“FTC” or “Commission™), commenced this

action by filing its Complaint for a permanent injunction and other relief pursuant to Sections 5
and 13(b) of the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §§ 45, 53(b), charging
that the Defendant engaged in unfair or deceptive acts or practices in violation of Section 5 of the
FTC Act, 15 U.S.C. § 45, in connection with the sale of a marketing program providing email
address lists and software that purports to enable the purchaser to send bulk email to millions of
email addresses. The Commission and the Defendant, as hereinafier defined, hereby stipulate to
the entry of this Sﬁpulated Judgment and Order for Permanent Injunction (“Order”) to resolve all

matters of dispute between them in this action without trial.
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THEREFORE, it is hereby ORDERED, ADJUDGED AND DECREED as follows:
| FINDINGS
L This Court has juriédiction over the subject matter and the parties pursuant to 28
U.S.C. §§ 1331 and 1337(a), and 15 U.S.C. § 53(b). |
2. Venueis proper. as to all parties in the Eastern District of California.
3. The activit.ies of the Defendant are or were in or affecting commerce, as defined in
Section 4 of the FTC Act, 15US.C. § 44.
4 The C'omplaint states a ;:laim upon which relief may be granted against the
' Defendant, under Sections S(a)(l) and 13(b) of the Federal Trade Commission Act (“FTC Act”),
15 U.S.C. §§ 45(a), 53(b). |
- 5. | Defendant does not admit liability based on the allegations included in the
Complaint. |
6. Defendant acknowledges that he has read the provisions of this Order and is
prepéred to abide by them. |
7. Plaintiff and Defendant, by and -through their counsel, have agreed that the entry
of ﬁs Order resolves all matters of dispute betvs;een the_m-arising from the Complaint in this_
action, up to the date of entry of this Order.
8. The parties have agreed to the entry of this Order in resolution of their disputes in
order to avoid the time and cost associated with litigation.
9. Defendant waives all rights to seek appellate review or otherwise challenge or
,contest. the validity of this Order. Defendant further waives and releases any claim he may have
against the Commission, its employees, representatives or agents. \
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10.  Defendant has agreed that this Order does not entitle him to seek or obtain
atfomeys’ fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C. § 2412, as
amended by Pub. L. 104-121, 110 Stat. 847, 863-64 (1996), and Defendant further waives any
rights to attorneys’ fees that may arise under said pi'ovision of law.

11. This Order is in addition to, and not in lieu of, any other civil or criminal remedies
that may be provided by law.

DEFINITIONS

For the purpose of this Ordef, the following definitions shall apply:

1. “Asset” méans any legal or equitable interest in, or right or claim to, any real and
personal property, including without hmltatlon, chattels, goods, instruments, equipment, fixtures,
‘general intangibles, leaseholds, mail or other deliveries, mventory, checks, notes, accounts,
credits, contracts, receivables, shares of stock, and all cash, wherever located.

| 2. "Bulk email” means an electronic mail (“email”) message, of a commercial
nature, that is dist;ibuted to multiple recipients, regardless of whether the message is sent at the
request of or with the consent of the recipients; or whether the sender has a prior business or
personal relationship with the recipieﬁ’gs.

- 3. “Business Opportunity” means any written or oral business arrangement, however
denominated, whether or not covered by the Commission’s Franchise Rule, 16 C.F.R. § 436,
which consists of the payment of any consideration for: (1) the right or means to offer, sell, or

distribute goods or services (whether or not identified by a trademark, service mark, trade name,
advertising, or other co@mid symbol); and (2) the promise or provision of assistance to any
person in connection with or incident to the establishment, maintenance, or operation of anew
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business, or the entry by an existing business into a new ling or type of business, including,
without limitation, a home-based business or work-at-home opportunity.

4.  “Defendant” means Richard Jon Scott, individually and d/b/a Cyber Data, a’k/a
Cyber Firepower.

5. “Person” means a natural person,'brganization or other legal entity, includiné a
corporation, partnership, proprietorship, association, or cooperative, or any other group or
comiwination acting as an entity.

6.  “Representatives” means the Defendant’s successors, assigns, officers, agents,
servants and employees, as well as those persons in active concert or participation with ther.n‘who
receive actual notice of this Order by p?rsonal service or otherwise.

ORDER
I. PROHIBITED REPRESENTATIONS

IT IS ORDERED that, in connection with the advertising, marketing, offering for sale,
licensing, contractipg, sale, distribution or other promotion of any bulk email list, bulk email
software, bulk email product, bulk email service or bulk email marketing program, or any other
Busin_é.ss Opportunity, the Defendant and his Representatives are hereby permanently restrained
and enjoined from making, or assisting in the making, directly or indirectly through any
corporation, subsidiary, division, or other device, of:

| A.  Any statement or representation of material fact that is false, misleading or
deéeptive, whether expressly or by implication, orally or in writing, including, but not limited to,

any false, misleading or deceptive statement or representation about:
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1, The actual or potential income, profit, or sales volume that a purchaser is likely to

achieve;

2. The income, profit of sales volume actually achieved by prior purchasers;

3. The length of time that it is likely to take a purchaser to recoup the entire purchase

price or igvestment; and | |

- B.  Anystatement or representation of material fact about Defendant’s software,

products, services or marketing programs, that is false, misleading or deceptive, whether
expressly or by implication, orally or in writing, including, without limitation, any false,
. misleading or deceptive statement or representation about:

1. Defendant’s emailbaddress‘lists or databases containing no duplicate email

' addresses; and

2.-  Defendant’s email address lists or databases containing nearly every person on the

Internet today;
unless, at the time the statement or representation is made, Defendant or his Representatives
possess and rely upon compete_nf and reliable evidence that substantiates the statement or
representation. | |

II. MONETARY JUDGMENT

IT IS FURTHER ORDERED that judgfnent is hereby entered against Defendant for
disgorgement of profits in the amount of $201,789.00 (Two Hundred-One Thousand Seven |
Hundred and Eighty-Nine Dollars). Provided, however, that all of this amount except for Twenty
Thousand Dollars ($20,000.00) in U.S. currency shall be suépended, and provided further that
this judgment shall be subject to the Eonditions set forth in Section ITI below. Defendant shall
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make the required payment of Twenty Thousand Dollars (320,000) in U.S. currency by certified
or qashier's check to the Commission no later than ten (10) business days after entry of this
&dﬁ.. : o

A. All funds paid pursuant to this Section shall Be Adeposited into a fund administered
by the Commission or its agent to be used for equitable relief, including but not limited to
consumer redress and any attendant expenses for the administration of any redress find. In the
event that redress to purchasers is wholly or partially impracticable, or any funds remain after
redress 1s cbmpleted, the Commission may apply any remainir_lg ﬁmds for such other equitable
" relief (including consumer ini_'ormation remedies) as it determines to be reasonably rélated to the
Defendant’s practices alleged in the complaint. Any funds not used for such equitable relie_f shall
be deposited to the United States Treasury as disgorgement. Defendant shall have no right to
confest the Commission’s choice of remedies under this Section.

B. In accordance with 31 U.S.C. § 7701, the Defex_ldant is'herei:y required, unless he
_ has done so already, to furnish the FTC with his taxpayer identification number (social security
number) which shall be used for purposes of céllecting and reporting on any delinquent amount
arising out of the Defeﬁdaﬁt’s relationship with the government.

C. The Deféndént is‘required, unless he has done so already, to provide the FTC with
clear, legible and full-size photocopies of all vaﬁd driver’s licenses he possesses, which will be
used for reporting gnd compliance purposes.
| D.  Defendant agrees that the facts as alleged in the Complaint filed in this action
shall be taken as true in any subsequent nondischargeability complaint in any bankruptcy

proceeding.
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E. The Proceedings resulting in this Order are in addition to, and not in lieu of, any
other civil or criminal remedies that may be provided by law, including any other proceedings the

M : it 1
Commission may initiate to enforce this Order. .

. RIGHT TO REOPEN

IT IS FURTHER ORDERED that:

A.  Plaintiff’s and the Commission’s agreement to and the Court’s approval of this
Order is expressly premised upon the truthfulness, accuracy, and completeness of the financial
information signed and provided by the Defendant to the Plaintiff; namely, bankruptcy schedules
~ provided to the Commission on or about March 8, 2002, and the Liquidity Summary (incIuciing
update) prov1ded to the Commission on or about Apnl 2, 2002, which contain material
mformatlon relied upon by the Plaintiff in negotiating and agreeing to the terms of this Order.

B.~  If, upon motion by the Commission, this Court should find that the Defendant
made a material misrepresentation or omitted material information concerning his assets, income,
liabilities, net wo;th, or financial condition, then the Court shall enter a judgment against the
Defendant in the amount of $201,789.00 (T wo Hundred One Thousand Seven Hundred and
. Eighty Nine Dollars), and mgke an express de:termination that théré is no just reason for delay of
entry of judgment, provided, howevef, that if judgment is entered as proﬁdéd in this Section,
Defendant shall receive credit toward such judgment in the amount previously paid by Defendant
as required under Section II; and shall: |

1. Permit Plainﬁﬁ' to e;cecute upon such judgment immediately and engage in

diséovery in aid of execution; and
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2. Permit Plaintiff to reopen this matter to demonstrate to the Court that additional

relief, including additional equitable monetary relief, consumer redress or disgorgement

 of ill-gotter gains, should be entered by the Court against Defendant. Plaintiff shall have -

the right to engage in reasonable discovery for this purpose, and Defendant shall have the

 right to engage in reasonable discovery to respond to Plaintiff’s efforts in this regard.

C. In the event this matter is reopened pursuant to this Section, Defendant shall have
no right to seek modification or abrogation of this Stipulated Judgment and Order for Permanent
Injunction.

D.  Anyproceedings instituted under this Section are in addition to, and not in lieﬁ-of,
any other civil or criminal remedies as may be provided by law, including any other proceedings
that the FTC may initiate to enforce this Order. In the event this matter is reopened pursuant to

this Section, all other Sections of this agreement shall remain in full force and effect unless

- otherwise ordered by this Court.
IV. TRANSFER OF CUSTOMER LISTS

| IT IS FURTHER ORDERED that the Defendant and his Representatives are hereby
l_ égm;anenﬂy restrained and enjoined from seui_gg ljenting, leasing, transferring or otherwise
disclosiﬁg the name, address, telephone number, credit card number, bank account number, e-
mail address, or other identifying informati_on of any person Defendant knows or should have
known paid any money to Defendant at any time prior to entry of this Order, in connection with

the advertising, promotion, offering for sale or sale of any bulk email soﬂw&e, bulk email

product, bulk email service or bulk email marketing program, or any other Business Opportunity;
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provided, however, that Defendant may disclose such identifying information as required to a law

enforcement agency, or by any law, regulation or court order.

OF _ORDER BY DEFENDANT
ITIS FUR’IHER ORDERED that within ten (10) business days of receipt of this Order as
entered by the Court, Defendant shall submit to the Commission a truthful sworn statement, in
the form shown on Apiwndix A, that shall acknowledge redeipt of this Order.
V1. DISTRIBUTION OF ORDER BY DEFENDANT

IT IS FURTHER ORDERED that, for a period of three (3) years from the date of entry of

" this Order, Defendant shall:

A. Provide a %opy of this Order to, and obtain a signed and dated acknowledgment of
receipt of same from, each officer and director, each individual serving in a management
capacity, all personnel involved in respondmg to consumer complaints or inquiries, and all sales
personnel, whether designated as employees, consultants, independent contractors or otherwise,
within five (5) business days after receipt of this Order, and thereafter immediately upon -
employing aﬁy such person, for any businéss that Defendant directly or indirectly manages,

controls, or has a nia:i“ority owners;hip interest in, that is engégéd in the sale or distribution of ariy |

" bulk email soﬁware, bulk email product, bulk email service or bulk email marketing program, or

any other Business Opportunity, or assisting others engaged in these activities; and
B. Maintain for a period of three (3) years after creation, and upon reasonable notice

make available to representatlves of the Commlssmn, the original signed and dated
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acknowledgments of receipt of copies of this Order, as required in Subsection A of this Section

VL
VII. COMPLIANCE REPORTING BY DEFED ENDANT
IT IS FURTHER ORDERED that, in order that compliance with the provisions of this
Order may be monitored:

A Foraperiod of three (3) years afier the date of entry of this Order, the Defendant
shall notify the Commission in writing of the following:

1. | Any changes in the residence, mailing addresses and telephone numbers of the
Defendant, within thirty (30) days of the date of such change;
2. Any changes in the employment status (mcludmg self-employment) of the

| Defendant, within thirty (30) days of such change. Such notice shall include the name
and address ef each business of the nature covered by this Order that the Defendant is
affiliated with or employed by, a statement of the nature of the business, and a statement
of the Defendant s duties and respons1b111t1es in connection with the busmess or

' employment;

| 3. Any proposed cha,nge in the structure of any business entity of the nature geyered
by.this Order that the Defendent directly or indirectly manages, controls or has a majority
ewnership interest in, such as creation, incorporation, dissolution, assignment, sale,
creation or dissolution of subsidiaries, or any other change that may affect compliance
obligations arising out of this Order, thirty (30) days after the effective date of any sueh

change;
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B. One hundred eighty (180) days after the date of entry of this Order, Defendant
shall provide a written report to then Commission, sworn to under penalty of perjury, setting forth
'in detail the manner and form in which the Defendant has complied and is complying with this
Order. This report shall include:
1. Dgfendant’s then current residence address, mailiﬁg addresses and telephone
ﬁut'nbers;
2. Defendant’s then current employment and business addresses and telephone
numbers, a description of the business activities of each such employer or business, and
the Défendant’s ﬁtle and responsibilities for each such employer or business;
3. A copy of each acknowledgrqnent of receipt of this Order obtained by the
Defendant pursuant to Section VI; and |
4.- A statement describing the manner in which the Defendant has complied and is
complying with Section I df this Qrder;
C. Upon written request By a representative of the Commission, for a period of three
(3) years from the date of this Orde;, Deféndant shall submit additional written reports (under
| oath, it requeste;i)'and' produce documents on fifteen (15) days’ notice with respect to any
conduct that ié subject to this Order;
D.  For the purposes of this Order, Defendaﬁt shall, unless otherwise directed by a
representative of the Commission, identify all wﬂttexi notifications to the FTC as provided in

reference to Richard Jon Scott, Eastern Districf of California, | Case No. FTC 0223031] and mail

them to:
‘ Eileen Harrington, Associate Director

" Federal Trade Commission
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600 Pennsylvania Ave. N.W - Rm. H-238
Washington, DC 20580

E. For .1:1- purposes of this Section, “employment” includes the pe:formaﬁce of
services as an employee, consultant, or independent éonﬁ'actdr; and “employers” include any
individual or entity for whom the Defendant Performs services as an einployee, consultant, or
independent contractor; and | |

F. Fﬁr purposes of the compliancé reporting required by ﬂﬁs Section, the
' Commission is authorized to communicate directly with Defendant, subject to the Commission’s
~ simultaneous provision of any comm1mi§ation with Defendant to i)efendant’s courisel identified
" below. |

| VIII MONITORING COMPLIANCE OF SALES PERSONNEL

ITIS FURTHER ORDERED that, for a period of three (3) years from the date of this
Ord&, in connection with any business that Defendant directly or indirectly manages, controls or
has a majority ownership interest in, that is engaged in the sale or distribution of any bulk email
software, bulk email product, bulk email service or bulk email marketing program, or any other
Business Opportunity, or assisting others engaged in thése activities, Defendant and his |
Representatlves are hereby restrained and enj joined from: ‘

A. Failing to take reasonable steps sufficient to monitor and ensure that all
employees and independent contractors engaged in sales or other customer service functions
comply with Section I of this Ord&. Such steps shall include random monitoring of sales

presentations or other calls with customers, and shall also include, at a minimum, the following:
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1. Listening to the oral representations made by persons engaged in sales or other
customer service functions;

2. Establishing or contmumg a procedure for receiving and respondmg to consumer

complaints; and

3. Ascertammg of continuing to ascertain the number and nature of consumer

complaints regarding transactions.in which each employee or independent contractor is

inv.olvéd; |

B.  Failing promptly to investigate .fully any consumer complaint received by any

business to which this Section applies; and

C. Failing to take coﬁective action vﬁ’rh rés;ﬁect tao any sales person whom the

Defendant or his Representative detem;ines is n.ot complying with this Order, which may

. include training, disciplining, and/or términatingsuch sales person;
Pravidgd, however, that this Section VIII does. not authorize or require Defendant to take any
action that vidlate;s any federal, state, or local law. '
lX. RECORD-KEEPING PROVISIONS

IT IS FURTHER ORDERBD that, for a penod of ﬁve (5) years from the date of entry of
this Order, in connection with any business that Defendant directly or indirectly manages,
controls or has a rﬁajérity ownership interesf in, that is engaged in the sale or distribution of any
~ bulk email soﬁwére, bulk email prodlict, bulk email.service or bulk email marketing program, or
any other Business Opportumty, or assmmg others engaged in these activities, Defendant and his
Repmentatlves are hereby restrained and enjoined from ceasing or failing to create and maintain
for a period of three (3) years following the date of their creation, unless otherwise specified:
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A. Accounting records that reflect the cost of goods or services sold, revenues

generated, and the disbursement of such revenues;
B.  Personnel records accurately reﬂecting: the name, address, and telephone and
social security numbers of each person employed in any capacity by such business, including as
an independent contractor; that person's job title or position; the date upon which the person
commenced work; and the date and reason for thé person's termination, 1f applicaLble;
C. Customer files containing the nameé, addressés, telephone numbers, dollar
émounts paid, quantity of items or services purchased, and degcription of items or services
. purchased, to the extent such inférmation is obtained in the ordinary course of business;
D. Complaint and refund requests (whether received direcizly, indirectly or through
any third party) and any responses to those ct.)mplaints or requests; and
E.~ Copies .of' all sales scripts, training materials, advertisemgnts, or other marketing
materials.
X. ACCESS TO BUSINESS PREMISES
- IT IS FURTHER ORDﬁRED that for a period of three (3) years from the date of entry of
this Order, for the ﬁiﬁpqses of detMg or securing compliance with its provisions, the | .
Defendapt and his Represéntétives shall grant to representativés of the Commission, within three
(3) business days of receipt of written notice from the Commission:
A Accéss during norﬁd business hours to any business space (not including any
space that is used by Defendant or his family primarily as residential living quarters) where

documents are stored of any business that the Defendant directly or indirectly manages, controls,

or has a majority ownership interest in, that is engaged in the sale or distribution of any bulk
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email list, bulk email softiware, bulk email product, bulk email service or bulk email marketing
program, or any other Business Opportunity, or assisting others engaged in such activities. In
. proviciing such access, Defendant shall permit representaﬁves of the Commission to inspect and
copy all documents relevant to any matter contained in thls Order‘ and shall permlt
representatives of the Comm13s10n to remove such documents for a penod not to exceed five (5)
business days so that the documents may be inspected, inventoried, and copied; and

B. The opportunity to interview, without restraint or interference, ofﬁcers, directors;
employees, contractors, and agents, including all personnel involved in responding to consumer
| ‘ complaints or mqumes and all sales personnel, whether des1gnated as employees, consultants,
mdependent contractors or otherwise, of any business to which Subsechon A of this Section
applies, regarding compliance with the provisions of this Order. Any person interviewed may

have counsel present.

Provided,l however, that the fo‘regoing‘does not restrict the Commission from seeking additional
relief from the Court in connection with this Order for good cause shown.
XI. AUTHORITY TO MONITOR COMPLIANCE

IT IS FURTHER ORDERED that the Commission is authonzed to monitor Defenda.nt’
compliance with this Order by all lawful means, including but not limited to the following:

A The Commission is authorized, without further leave of Couﬁ, to obtain discovery
from any person (including Defendant) in the manner provided i)y Chapter V of the Federal
Rules of Civil Procedure, Fed. R. C1v P. 26-37, including the uée of compulsory process
| pursuant to Fed. R. Civ. P. 45, for the purpose of monitoring and investigating Defendant’s

compliance with any provision of this Order.
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B. The Commission is authorized to use representatives posing as consumers or
suppliers to Defendant, Defendant’s employees, or any other entity managed or controlled in
wholé or in part .by Defendant, without the necessity of identification or prior notice; and |

| C.  Nothingin ﬂns Order shall limit the Commission’s lawful use of compulsory
process, pursuant to Sections 9 and 20 of the FTC Act, 15 U.S.C. §§ 49 and 57b-1, to investigate
| whether Defendant has vio‘lated. any provision hefein or Section 5 of the FTC Act, 15 U.S.C.
§ 45, or aﬁy ai:plicable rule or regulation promulgated and énforced by the Commission.
XIL FEES AND COSTS |

IT IS FURTHER ORDERED that each party to this Order hereby agrees to bear its own
costs and attorneys’ fees incurred in connection with this action.

XIII. RETENTION OF JURISDICTION
| ITIS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for the
purpose of enabling the parties to apply to the Coqrt at any time for such further orders and
directives as may be necessary or apprqpriate for the iﬁterpretation or modification of this Order,

for the enforcement of compliance therewith, or for the punishment of violations thereof.

.t
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XIV. COMPLETE SETTLEMENT

The parties, by their respective counsel, hereby consent to entry of the foregoing Order

which shall constitute a final judgment and order in this matter. The parties further stipulate and

. agree that the entry of the foregoing Order shall constitute a full, complete and final settlement of

this action.

FOR THE PLAINTIFF:

William E. Kovacic
General Counsel

Jennifer Mardigo Brennan, Attcmney
Federal Trade Commission ,
600 Pennsylvania Ave. N.W. - Rm. 238
‘Washington, D.C. 20580

FOR THE DEFENDANT:

KitlY. Mueilkt) e
Counse! for defendant Richard Jon Scott

Dated: 0 ,2002
) .,//%‘T’

Dated: Sel.ine 2L , 2002 /!
7
Richard Jon Scott
Dated: _“/¥" - 2002
SO ORDERED this2__ day o@lz—ooz.

STIPULATED JUDGMENT AND ORDER
Page 17 0f 19




