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On April 23, 1996, Onkyo U S.A Corporation (" Onkyo"), filed
its "Petition to Reopen Proceedi ngs and Mddify Consent O der”
("Petition") in Docket No. G 3092, pursuant to Section 5(b) of

t he Federal Trade Comm ssion Act, 15 U S. C § 45(b), and Section

2.51 of the Coomssion's Rules of Practice, 16 CF. R § 2.51
("Rul es"). (Onkyo asks the Comm ssion to reopen and nodify the
consent order issued by the Commssion on July 2, 1982, in Onkyo

US A Corporation , 100 F.T.C 59 (1982) ("Cder").

Anong ot her things, nkyo asks the Comm ssion to nodify the
O der by adding provisions stating that the Oder will not be
construed to prohibit Onkyo (1) frominplenenting |awful price
restrictive cooperative advertising prograns; and (2) from
announci ng resal e prices in advance and unilaterally refusing to
deal with or termnating dealers who fail to adhere to such
resal e prices. Onkyo al so asks the Conmmssion to elimnate or
nmodi fy several Order provisions. These provisions either limt
Onkyo's ability to inpose restrictions on its deal ers' advertised
prices in connection with the sale of its hone audi o products or
[imt its ability unilaterally to termnate a dealer for failure
to adhere to previously announced resale prices. In addition,
Onkyo requests the Comm ssion to set aside the requirenent that
it furnish a copy of the Oder to certain enployees and that the
Comm ssion termnate the Oder twenty years after the date it was
i ssued. ' (Onkyo maintains that reopening and nodification is

! M July 25, 1995, the Coomssion filed a civil penalty



warranted by changes in the lawand is in the public interest.
Onkyo's Petition was placed on the public record for thirty days.
No comments were received.

Onkyo has shown that it is in the public interest to reopen
and nodi fy the order. Onkyo's inability to condition adverti sing
al | onances on advertised price and unilaterally to announce
pricing restrictions to its dealers has harned its ability to
market its products consistent with a marketing strategy that
enphasi zes know edgeabl e sal es personnel, attractive show oons
and "quality over price." 2 Consequently, @nkyo cannot operate
its business as effectively as its conpetitors and is thus
conpetitively disadvantaged in a nmanner that was not contenpl ated
when the Order was issued by the Comm ssion. (Onkyo has
denonstrated that the nodifications the Comm ssion has determ ned
to inplement would enable it to use what Onkyo consi ders the nost
efficient and cost effective marketing strategy with respect to
its products and woul d put Onkyo on an equal basis with its
conpetitors. * Permitting Onkyo unilaterally to termnate a
dealer for failure to adhere to previously announced resal e
prices is also consistent with prior order nodifications and
woul d permt Onkyo to engage in conduct that is |awful under the
Col gate doctrine and would give (Onkyo greater control over its
deal er networKk. See United States v. Colgate Co. , 250 U S. 300
(1919). The Oder, as nodified, wll continue to prohibit
unl awful resal e price nai nt enance.

In light of the recent civil penalty action and settlene nt
agai nst (Onkyo arising out of several alleged Order violations,
t he Comm ssion has determ ned, as discussed bel ow, to deny
(..continued)
action and settl enent agai nst (nkyo arising out of several alleged
O der violations. Consequently, the hkyo Order woul d now renai n
in effect for twenty years fromthe date the conplaint alleging
Ohkyo's O der violations was filed, pursuant to Section
3.72(b)(3)(ii) of the Rules. Inits Petition, Onkyo requests that
the Comm ssion exercise its discretion to provide for termnation
of the Oder consistent with Section 3.72(b)(3)( i) of the Rules,
whi ch provides that existing orders would autonatically termnate
twenty years fromthe date that the order was issued.

2 Petition at 3.
3 The Coomission rec ently reopened and nade sim/lar

nodi fications to orders in Interco Incorporated, et al., Docket No.
G 2929 (March 27, 1995), and Pendleton Wolen MIIls, Inc., Docket
No. G 2985 (Septenber 30, 1996). Likew se, the Conm ssion nodified
the orders in U S Pioneer Hectronics Corp., Docket

No. G 2755 (April 8, 1992) and The Magnavox Co., Docket No. 8822
(NMarch 12, 1990).



Onkyo' s requests (1) that the Comm ssion set aside the provision
requiring Onkyo to furnish a copy of the Oder to certain of its
enpl oyees and (2) that the Commssion allow the Oder to sunset
after twenty years pursuant to Section 3.72(b)(3)( i) of the
Rul es.

|. Standard for Reopening a Final Order of the Comm ssion

Section 5(b) of the Federal Trade Comm ssion Act, 15 U S.C

§ 45(b), provides that the Comm ssion shall reopen an order to
consi der whether it should be nodified if the respondent "makes a
sati sfactory showi ng that changed conditions of |law or fact" so
require. A satisfactory show ng sufficient to require reopening
is made when a request to reopen identifies significant changes
in circunstances and shows that the changes elimnate the need
for the order or nake continued application of it inequitable or
harnful to conpetition. S Rep. No. 96-500, 96th Cong., 2d Sess.
9 (1979) (significant changes or changes causing unfair

di sadvantage); see Louisiana-Pacific Corp. , Docket No. G 2956,
Letter ;ozgohn C Hart (June 5, 1986), at 4 (unpublished) ("Hart
Letter").

Section 5(b) also provides t hat the Comm ssion may nodi fy an
order when, although changed circunstances woul d not require
reopeni ng, the Comm ssion determnes that the public interest so
requires. Respondents are therefore invited in petitions to
reopen to show how the public interest warrants the requested

nmodi fication. Hart Letter at 5, 16 CF. R § 2.51. In such a
case, the respondent nust denonstrate as a threshold matter sone
affirmati ve need to nodify the order. Danon Corp. , Docket

No. G 2916, Letter to Joel E Hof f man, Esq. (March 29, 1983),
at 2 (unpublished) (" Danon Letter"). For exanple, it may be in
the public interest to nodify an order "to relieve any inpedi nent
to effective conpetition that may result fromthe order." Danon
Corp., 101 F.T.C 689, 692 (1983). nce such a show ng of need
Is made, the Conmmssion w || bal ance the reasons favoring the
requested nodification agai nst any reasons not to nmake the

nmodi fi cati on. Danon Letter at 2. The Comm ssion also wll
consi der whether the particular nodification sought is
appropriate to renedy the identified harm Danon Letter at 4.

The | anguage of Section 5(b) plainly anticipates that the
burden is on the petitioner to make a "satisfactory show ng" of

* See also Wiited States v. Loui siana-Pacific Corp.

967 F.2d 1372, 1376-77 (9th Gr. 1992) ("A decision to reopen does
not necessarily entail a decision to nodify the order. Reopeni ng
may occur even where the petition itself does not plead facts
requiring nodification.").




changed conditions to obtain reopening of the order. The

| egislative history al so makes clear that the petitioner has the
burden of show ng, other than by concl usory statenments, why an
order should be nodified. The Comm ssion "nay properly decline
to reopen an order if a request is nerely concl usory or otherw se
fails to set forth specific facts denonstrating in detail the
nature of the changed conditions and the reasons why these
changed conditions require the requested nodification of the
order.” S. Rep. No. 96-500, 96th Cong., 1st Sess. 9-10 (1979);
see also Rule 2.51(b) (requiring affidavits in support of
petitions to reopen and nodify). |f the Comm ssion determ nes
that the petitioner has nmade the necessary show ng, the

Comm ssi on nust reopen the order to consider whether nodification
is required and, if so, the nature and extent of the

nodi fication. The Commssion is not required to reopen the
order, however, if the petitioner fails to neet its burden of
maki ng the satisfactory showi ng required by the statute.

The petitioner's burden is not a light one in view of the public
interest in repose and the finality of Comm ssion orders.

See Federated Departnent Stores, Inc. v. Mitie, 425 U S. 394
(1981) (strong public interest considerations support repose and
finality).

. Reopening Is in the Public Interest

I n support of its Petition, (Onkyo states that the relief it
seeks is required by changed conditions of |aw and the public
interest. Because the Comm ssion has determned that the O der
shoul d be reopened and nodified in the public interest, it need
not and does not consi der whet her Onkyo has shown changed
conditions of law that would require reopening the O der.

Onkyo has denonstrated that the O der prevents (nkyo, but
not its conpetitors, fromfreely choosing with whomit wll
deal . > The Oder, according to (nkyo, also prevents Onkyo from
uni laterally inposing price-related restrictions on cooperative
advertising, a practice "freely engaged in by | Onkyo' s]
conpetitors." ® In addition, Onkyo, unlike its conpetitors, is
unabl e to seek and obtain pricing information fromits deal ers

> For exanple, some authorized Onkyo deal ers di scount

Onkyo products by "cutting back on display, service and anbi ence,
and by trading on the display and pronoti on whi ch other deal ers
provide." Affidavit of Theodore W Geen, Vice President, Sales
and Marketing, nhkyo US A Corporation (April 18, 1996) ("Q een

Af.") 0.

6 Green Aff. ¢ 14.



with respect to its own and conpeting products, " nor may it

announce i n advance suggested resale prices, and unilaterally
choose to cease dealing wth a deal er because of its pricing
practices. ® As a result, Onkyo is a |ess effective conpetitor
because it cannot structure its distribution systemto neet the

dermands of the marketplace with respect to its products. °  (nkyo
has thus shown that it is in the public interest to reopen and
nodi fy the order. Onkyo clains that it is a less effective

conpetitor because it cannot structure its distribution systemto
neet the demands of the marketplace in lawful ways that are
avail able to its conpetitors.

[11. The Order Should Be Mdified

Onkyo requests that the Oder be nodified to permt Onkyo to
i npl ement price restrictive cooperative advertising prograns and
unilaterally to termnate a reseller that refuses to sell Onkyo

! According to (nkyo, "consuners, dealers, and

manuf acturers are constantly focused on the price of their
[ consuner el ectronics] products relative to the conpetition.™

Qeen Aff. 9 6. nkyo characterizes the rel evant nmarket as highly

price conpetitive and cites, as an exanple, the rapid decline in

prices for new products. For exanple, when first introduced, mni-

stereo systens sold for approxi mately $1,000. Wthin nonths of

their introduction, such systens becane available for $400 or | ess.
| d.

Onkyo states that because of such rapid price changes, "it is
vital to [ Ohkyo's and its deal ers'] success" that (Onkyo mai ntai n
"regul ar and effective communi cati on about the conpetitiveness of
our pricing and that of our conpetitors.™

Id. 1 7. Onkyo also needs "accurate feedback on market prices in
order to plan the design and introduction of new products.” Id

8 For exanple, nkyo cannot "readily refuse to deal with
di scounting retailers and thereby support its full-service deal ers
who educate potential consumers about the features of its products
but who frequently lose the ultinate sale to the 'free-riding
retailer who offers the sane product at a di scounted price."
Petition at 21.

9 For exanple, unlike nmany of its conpetitors, Onkyo is
unabl e to offer its deal ers cooperative advertising prograns that
establi sh mni numadvertised price restriction ("MAP') because the
O der nay be construed to prohi bit such prograns. Consequently,

Onkyo has been unabl e to expand its deal er base because deal ers
"are less inclined to carry the (Onkyo line because [ (nhkyo] does not

have a MAP program"” QGeen Aff. 9 28.



products at Onkyo's previously announced resal e prices. For
t hese purposes, Onkyo has requested that the foll ow ng paragraphs
be added to the O der:

| T 1S FURTHER CRDERED that nothing in this O der shall
be construed to prohibit respondent from offering,
establ i shing or mai ntaini ng cooperative adverti sing
prograns under which respondent will pay for certain
deal er advertising of its products on conditions
establ i shed by respondent, including conditions as to
the prices at which respondent's products are offered
in such deal er adverti sing.

I T 1S FURTHER CRDERED that nothing in this order shal
prohi bit respondent from announci ng any resale prices
for any products in advance and unilaterally refusing
to deal wth or termnating any dealer who fails to
advertise, offer for sale or sell such products at the
announced pri ces.

The addi tion of these provisions would permt Onkyo to
i npose price restrictions on its dealers in connection with its
cooperative advertising prograns and woul d restore Onkyo' s

Col gate doctrine rights allowing it unilaterally to termnate a
deal er who refuses to advertise and sell products at previously
publ i shed resale prices. Mdifying the Oder inthis respect is
consistent with the Commssion's actions in The Adverti sing
Checking Bureau, Inc. , 109 F.T.C 146 (1987); The Magnavox Co.
113 F.T.C 255 (1990); U S. Pioneer Hec. Corp. , Trade Reg. Rep

(CCH) T 23,172 (1992); dinique Laboratories, Inc. , Trade Reg.

Rep. (CCH) 9 23,330 (1993); Interco Incorporated, et al. , Docket
No. G 2929, Oder Ganting in Part and Denying in Part Request to
Reopen and Modify O der |ssued Septenber 26, 1978 (March 27,

1995); and Pendleton Wolen MIls, Inc. , Docket No. G 2985, Oder
Ganting in Part Request to Reopen and Mudify Order |ssued July

31, 1979 (Septenber 30, 1996).

The approach foll owed by the Comm ssion in adopting its new
cooperative advertising policy by setting aside the order in The
Advertising Checking Bureau and in the subsequent nodifications,
applies to Onkyo' s request for a paragraph regarding price
restrictive cooperative advertising. Wthout this provision, the
O der prohibits price restrictions that Onkyo mght want to
impose on its dealers in connection with cooperative adverti sing
prograns it may wish to inplement. Such restrictions nmay not
necessarily be part of an illegal RPM schene and have now been




recogni zed as reasonabl e in nmany circunstances. 0 O course, any

cooperative advertising programinpl emented by Onkyo as part of
an RPM schene woul d be per se unlawful and would viol ate the
O der even if Onkyo's requested nodification is granted.

The proposed second paragraph woul d permt (nkyo
unilaterally to termnate a reseller for failure to adhere to
previously announced prices. This type of conduct is |aw ul
under the Colgate doctrine and would allow Onkyo greater contro
over its retailer network. Under the Col gate doctrine, a
suppl i er can "announce its resale prices in advance and refuse to
deal with those who do not conply." ' The requested nodification
shoul d enable Onkyo to afford sone protection to (Onkyo deal ers
who invest in significant pre-sale services and pronoti on and
t hereby have greater success in attracting and retaining these
retailers withinits distribution network. Such control would
assist Onkyo in inplenenting its overall narketing plans.

The remai ning Order nodifications requested by (Onkyo are
ained at renoving |language that is in direct conflict with the
proposed cooperative advertising and * Colgate rights" provisions.

Sone of these changes, as discussed bel ow, are appropriate to
make the O der consistent with the two paragraphs the Comm ssion
has determned to add to the Order:

1. Onkyo's request to delete the words "directly or
indirectly” fromthe Oder"s preanbl e and from subpar agr aphs
I.1.,1.2., and 1.3 .

I n support of this proposed nodification, Onkyo states that
the use of the nodifier "indirectly" unnecessarily inhibits (nkyo
fromlawful, conpetitive behavior, "which has had a chilling

effect on interbrand conpetition." * (nkyo asserts that the
prohibition of acts that "indirectly"” have an unl awful result
constitute nere "fencing-in" relief that, "[a] fter nore than
thirteen years, is no | onger necessary or appropriate". 13

10 See, e.g., Business Hec. Corp. v. Sharp Hec. Corp.,

485 U S 717 (1988) (a vertical restraint of trade is not per se
illegal unless it includes sone arrangenent on price or price
levels); Inre Nssan Antitrust Litigation, 577 F.2d 910 (5th ar.

1978), cert. denied, 439 U S 1072 (1979) (agreenents that w thhol d
cooperative advertising all onances fromdeal ers who adverti se
di scounted prices are anal yzed under the rule of reason).

1 Uhited States v. Colgate Co., 250 U.S. 300, 307 (1919).
12 Id. at 10.
1 Id. at 12.



Onkyo' s request to delete the phrase "directly or
indirectly" fromthe Order's preanble is denied. This standard
| anguage appears in virtually all of the Coomssion's orders, and
serves to assure that a respondent is not able to do by indirect
nmeans what the order prohibits it fromdoing directly. Moreover,
this phrase in the preanbl e prevents Onkyo fromengaging in
conduct that, although lawful, could lead to or facilitate an
unl awf ul RPM schene; for exanple, a threat to termnate deal ers
for failure to adhere to resale prices. Threats to obtain deal er
acqui escence in resale prices are "plainly rel evant and
persuasi ve to a neeting of the mnds" that could result in an
unl awful agreenent to fix resale prices. ' nkyo may, consistent
with the Order as nodified, announce in advance its intention to
termnate any deal er who fails to adhere to its previously
announced resale prices, and it may termnate any such deal er,
but "it may not threaten a dealer to coerce conpliance with or
agreenent to suggested retail prices." ' Thus, retaining the
"directly or indirectly"” language in the Order's preanble will
ensure that Onkyo will not be able to engage in | awful conduct
that could lead to or facilitate unl awful conduct.

Onkyo' s request to delete the phrase "directly or
indirectly" fromsubparagraphs 1.1., 1.2., and 1.3. of the Oder
is granted. The preanbl e covers Onkyo' s conduct under the
O der's specific substantive provisions and inclusion of the
phrase "directly or indirectly" in the preanble extends to
(Onkyo' s conduct under those provisions. It is, therefore, not
necessary to repeat the phrase "directly or indirectly" in the
O der's provisions prohibiting specific conduct.

14 See Monsanto v. Spray-Rte Service Corporation

465 U S. 752, 765 and n. 10 (1984); see al so Lenox, Inc.
111 F. T.C 612, 617 (1989). -

o See Inre Interco Incorporated, et al., Docket
No. G 2929, Oder Ganting in Part and Denying in Part Request
To Reopen and Mudify Order |ssued Septenber 26, 1978 (March 27,
1995) at 10.



2. (nkyo's request to delete the words "adverti se,
pronote," from subparagraph I.1. of the Oder L0

Onkyo requests that the words "advertise, pronote," be
del eted from subparagraph I.1. of the Order to enable Onkyo to
i npl ement m ni num advertised price prograns as part of
cooper ative advertising arrangenents. * A though Onkyo's
Petition does not expressly discuss the reasons Onkyo bel i eves
t hese words shoul d be del eted fromthe Oder, 18 presumably, Onkyo
is concerned that even with the added cooperative adverti sing
provision, the reference to advertising in subparagraph I.1. of
the Order could be confusing and, consequently, could exert a
chilling effect on Onkyo's ability to inplenent price-restrictive
cooperative advertising and pronotional prograns.

The | anguage of the cooperative advertising proviso added to
the Order is sufficient to permt Onkyo to inplenment |awful price
restrictive cooperative advertising prograns. Deleting the words
"advertise, pronote" from subparagraph I.1., however, could be
construed to all ow agreenents on advertised prices that go beyond
such | awful cooperative advertising prograns. Onkyo has not
requested or shown that it should be permtted to enter such
agreenents outside | awful cooperative advertising prograns.
Accordingly, the request to delete the words "adverti se,
pronote," from subparagraph I.1. of the Order is denied.

16 Petition at 13, 25. Subparagraph I.1. prohibits (Onkyo
from "Fi xing, establishing, controlling or maintaining, directly
or indirectly, the resale price at which any deal er nay adverti se,
pronote, offer for sale or sell any product."

a Id. at 13, 25.
18 (Onkyo requests that the words "advertise, pronote," be
deleted in the context of its discussion of why the Comm ssion
shoul d add the cooperative advertising provision to the Qder.



3. nkyo's request to delete the word "Requesting” from
subparagraph 1.2. and delete subparagraph I.4. inits entirety

19

Onkyo states that the prohibition on "requests” is
i nconsistent with Commssion's renoval of the prohibition on the
use of suggested resale prices that was part of the Order as
originally proposed. ® It also argues that deletion of
"Requesting" and subparagraph I.4. inits entirety woul d be
consistent with the recent Interco nodification. In Interco,
Commi ssion del eted a restriction on "suggesting" that a reseller
refrain fromadvertising products at a certain resale price.

Onkyo' s request to delete the word "Requesting” from
subparagraph 1.2. and to del ete subparagraph 1.4. inits
entirety, or, in the alternative, to delete the words
"requesting, or" from subparagraph I.4. of the Order is denied.
Al lowing Onkyo to suggest resale prices to its deal ers does not
nmean that Onkyo can enter into vertical agreenents to fix resale
prices with its dealers. Such agreenents are per se unl awf ul

19

Subparagraph |.2. prohibits (Odkyo from "Requesting,
requiring or coercing, directly or indirectly, any dealer to
mai ntain, adopt or adhere to any resale price."

Subparagraph |.4. prohibits (Ondkyo from "Requesting or
requiring that any dealer refrain fromor discontinue selling or
advertising any product at any resale price."

In the alternative, nkyo requests that the words "requesti ng,
or" be deleted fromsubparagraph |.4. of the Oder and that the
words "where such requirement is inposed to fix, maintain, contro
or enforce the resale price at which any product is sold' be added
to subparagraph 1.4. Petition at 13.

20 The Conm ssion stated in this regard that:

"In prohibiting nkyo fromrestricting its deal ers
prices, the Commssion intends to prohibit only those
actions that are ained at maintaining specific resale
prices . . . . However, the order does not preclude
Ohkyo frominitially selecting its deal ers and
establ i shing performance criteria that are ot herw se
reasonabl e under the antitrust |aws."

100 F.T.C at 61.

21 See Interco, 5 Trade Reg. Rep. (OCH) M 23,791 at
23, 541-42.

10

t he



In Interco, the Comm ssion nodified the order to permt the
respondent only to suggest prices at which a reseller may w sh to
advertise a product w thout permtting the respondent to reqU|re
a reseller to advertise products at a specified price. 22
Subparagraphs 1.2. and |.4. of the Order, which, anong ot her
things, bar Onkyo fromrequesting deal ers to adhere to resal e
prices and fromrequesting dealers to discontinue selling or
advertising any product at any resale price, in essence prohibits
Onkyo fromdirectly or indirectly "inviting" its dealers to
participate in a resale price nmaintenance schene. 2 Requests, or
any simlar cooperative nmeans of acconplishing the nai ntenance of
resale prices fixed by Onkyo, in the context of its business
relationship with its dealers, are anal ogous to threats to obtain
deal er acqui escence in resale prices and thus are plalnly

rel evant and persuasive to a neeting of the mnds.' 24 " Al t hough
cooperation and coordi nati on between Onkyo and its dealers "to
assure that their product will reach the consuner persuasively

and efficiently" is not unlawful, 2 cooperation (i.e.: a request
by Onkyo and acqui escence by the dealer) to maintain resale
prices clearly is unlawful. The |anguage of the new paragraphs

is sufficient to permt (Onkyo to inplenent |awful price
restrictive cooperative advertising prograns and nakes it clear
that Onkyo can take any lawful steps with respect to its
custoners' pricing practices, but |leaves in place the core
prohi bitions prohibiting price fixing.

22 | d.

23 In Lenox, the Conm ssion denied a request to delete a

provi sion that barred the respondent fromrequesting dealers to
report any person who did not observe suggested resal e prices. See
Lenox, Inc., 111 F T.C 612 (1989).

24 Monsanto, 465 U S. at 765 and n. 10.

2 Id. at 763-64.

11



4. (nkyo's request to del ete subparagraph |.3 .?2°

The first part o f subparagraph 1.3. of the Order is
consistent with Mnsanto and Sharp in which the Court said that
vertical agreenents to fix price are per se unlawful. The first
part of subparagraph I.3., which bars Onkyo from "requesting or
requiring, directly or indirectly, any dealer to report the
|dent|ty of any ot her deal er who devi ates fromany resal e

price, prohlblts Onkyo frominviting its dealers to
participate in a resale price maintenance schene. 8 This

provi sion does not bar dealers fromconplaining to Onkyo about
price cutters. Instead, it bars Onkyo from seeking the deal ers

participation in policing and naintai ning resale prices.

The second part of subparagraph |1.3. prohibits Onkyo from

"acting on any reports or information so obtained by threatenlng
intimdating, coercing or termnating said dealer. As
witten, this provision applies only when Onkyo solicits and
obtai ns the cooperation of its dealers in enforcing conpliance
with resale prices and acts on the informati on so obtai ned.

In addition, termnation of a price cutting dealer is not |aw ul
in all circunstances. For exanple, a manufacturer's threat to
refuse to deal to obtain conpliance with resale prices can
evidence an invitation to an unl awful agreenent on price.
Neverthel ess, as the Court explained in Monsanto, dealers "are an
i mportant source of information for manufacturers,”™ deal er

conpl aints about price cutters ""arise in the nornal course of

busi ness and do not indicate illegal concerted action'" and a

30

26 This provision prohibits Oikyo from "Requesting or

requiring, directly or indirectly, any dealer to report the
identity of any other deal er who deviates fromany resale price; or
acting on any reports or information so obtained by threatening,
intimdating, coercing or termnating said dealer."

100 F.T.C at 63.

In the alternative, nkyo requests that the Comm ssion nodify
this provision to read as follows: "Requiring any deal er to report
the identity of any other deal er who deviates fromany resal e
price, where such requirenent is inposed to fix, maintain, contro
or enforce the resale price at which any product is sold.”

Petition, Exhibit C

2t 100 F.T.C at 63.

28 See Monsanto, 465 U'S. at 764 n.9 and 765.

29 100 F.T.C at 63.

30 Monsanto, 465 U S. at 765.

12



manuf acturer's termnation of a dealer follow ng conplaints from
ot her dealers would not, by itself, support an inference of
concerted action. 3 To the extent that this second part of
subparagraph 1.3. nmay inhibit Onkyo fromlegitimate unil ateral
conduct it may cause conpetitive injury. Because any conduct
that woul d be unlawful under this part of subparagraph I.3. would
be prohibited by core provisions of the Order, the reasons to set
asi de the second part of subparagraph I.3. outwei gh any reasons
toretainit.

5. Onkyo's request to del ete subparagraphs I.5., 1.4, and
|.6. intheir entirety or, in the alternative, delete the words
"advertising” and "or advertised” from subparagraphs 1.5., 1.4.
and 1.6.

Wth the addition of the cooperative advertising proviso to
the Order, the references to "advertising" in subparagraphs |.5.,
|.4. and I.6. of the Order are confusing and coul d, therefore,
hi nder Onkyo's ability to institute a lawful, price-restrictive
cooperative advertising program Deleting these words nakes
clear that Onkyo can inpose price restrictions onits dealers in
connection with any | awful cooperative advertising program
Price restrictions in cooperative advertising prograns, standing
alone, are not per se unlawful. See Statenent of Policy
Regarding Price Restrictions in Cooperative Advertising Prograns

-- Rescission, 6 Trade Reg. Rep. (CCH) T 39,057 (May 21, 1987).
The request to delete the words "advertising” and "or

advertised" fromsubparagraphs 1.5., 1.4. and |1.6. of the O der

i s granted.

Onkyo's request to delete subparagraph 1.5. inits entirety
is denied. The prohibition against Onkyo' s conducti ng
surveillance prograns to determne dealers' resale prices for the
pur pose of fixing such prices should remain in place for the
duration of the Oder. Threats to obtain deal er acqui escence in

3 Id. at 763-64.
32 Thi s reconmendat i on is consistent with the Comm ssion's
determnation to set aside a simlar order provision in 1989. See

Lenox, Inc., 111 F T.C 612, 617-18 (1989).
= Subparagraphs |.4. and |.6. are discussed el sewhere.
Subparagraph |.5. prohibits (Ondkyo from "Gonducting any

surveillance programto determne whether any dealer is

advertising, offering for sale or selling any product at any resal e

price, where such surveillance programis conducted to fix,

maintain, control or enforce the resale price at which any product

is sold or advertised.” 100 F.T.C at 63.

13



resale prices are "plainly rel evant and persuasive to a neeting
of the mnds" that could result in an unlawful agreenment to fix
resale prices. * (nkyo may, consistent with the Order, as
nodi fi ed, announce in advance its intention to termnate any
deal er who fails to adhere to its previously announced resal e
prices, and it nmay termnate any such dealer, but "it may not
threaten a dealer to coerce conpliance with or agreenent to
suggested retail prices.”

6. (nkyo's request to delete subparagraph 1.6. inits
entirety or, in the alternative, delete the word "Term nati ng"
from subparagraph 1.6 .*°

Onkyo states that the word "Term nating"” in subparagraph
|.6. of the Order is inconsistent with the new Col gate rights
proviso and that the word "Termnating" has a chilling effect on
Onkyo's ability unilaterally to termnate a dealer in response to
price conplaints by other dealers.

Onkyo' s request to delete the word "Termnating” from
subparagraph 1.6. of the Order is granted. Deleting this word is
consistent with the Conmssion's action in Lenox, Inc. ,

111 F.T.C 612, 617-18 & 620 (1989). 1In Lenox, the Comm ssion
nodi fied the order by deleting the words "or acting on reports so
obtai ned by refusing or threatening to refuse sales to the

deal ers so reported” froma provision barring Lenox from

3 See Monsanto Co. v. Spray-Rte Corporation, 465 U S
752, 765 and n.10 (1984); see also Lenox, Inc. 111 F.T.C 612, 617
(1989).

% See Inre Interco Incorporated, et al., Docket
No. G 2929, Oder Ganting in Part and Denying in Part Request
To Reopen and Mudify Order |ssued Septenber 26, 1978 (March 27,
1995) at 10.

% Subparagraph 1.6. prohibits (ikyo from "Term nating,
coercing or taking any other action to restrict, prevent or limt
the sale of any product by any deal er because of the resale price
at which said deal er has sold or advertised, is selling or
advertising, or is suspected of selling or advertising any
product.” 100 F.T.C at 63.

37 See Monsanto v. Spray-Rte Service Corp., 465 U S 752,
763-764 (1984) (Court held that a  per se unlawful agreenent coul d
not be inferred fromnothing nore than a deal er ternination
follow ng conpetitors' conplaints); Business H ectronics Corp.

v. Sharp Hectronics Corp., 485 U S 717 (1988) (vertical agreenent
totermnate a price-cutting deal er is not per se unl awful unless
there is also an agreenent on price or price |levels).
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requesting its dealers to report any retailer that did not

observe the resal e prices suggested by Lenox. The conduct

prohi bited by the deleted words in Lenox includes termnation of
a dealer. Likewise, in Pioneer, the Commssion deleted the word
"termnating” froma simlar order provision "as [that word]
relates to advertising," and issued an Order to Show Cause why

the Pioneer order should not be "further nodified to renove the
restriction on Pioneer to unilaterally termnate a deal er for not
fol l owi ng suggested resale prices." 3 Unilateral termnation of
a dealer for discounting is not in itself unlaw ul. 39

The request to adopt (nkyo's proposed new | anguage for
subparagraph 1.6 is denied. The proposed | anguage is not
consistent with simlar provisions in other orders, and its
prohibition on Onkyo's "preventing" the sale of products because
of a dealer's deviation fromany resale price is narrow and
vague. The | anguage proposed by Onkyo for subparagraph I.6.
inmplicitly would allow Onkyo to "restrict” or "limt" (conduct
currently expressly prohibited by subparagraph I.6.) the sale of
products because of a dealer's deviation fromresale prices
acceptable to Onkyo. Qher than the termnation of a dealer
subparagraph 1.6. involves conduct that if engaged in with regard
toresale prices could lead to or be used as part of a resale
price nmaintenance schenme. Subparagraph I.6. shoul d be retained
as witten, with the exception of deletion of the word
"Termnating." For clarity, the words "(other than termnation)"
shoul d be added to subparagraph 1.6. follow ng the word "action."

38 U S. Pioneer Hectronics Corp., Docket No. G 2755, QOrder
Reopeni ng and Mddi fying G der |ssued Cctober 24, 1975 (April 8
1992) at 28-30.

3 See Interco Incorporated, Docket No. G 2929, QO der

QGanting in Part and Denying in Part Request To Reopen and Mdify
O der |ssued Septenber 26, 1978 (March 27, 1995) at 10.
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7. nkyo's request to delete subparagraph I.7. inits
entirety . ™

I n support of its request to del ete subparagraph I.7., (nkyo
states that to the extent that the | aw woul d permt Onkyo to take
steps to prevent unauthorized dealers fromusing its tradenarks,
"nkyo should be permtted, like its conpetitors, [to take]
appropriate steps to prevent such use." “* (nkyo is concerned
that unauthorized "free-riding" deal ers have created a situation
"in which authorized [ Onkyo] dealers lose interest in carrying
Onkyo products because they cannot profitably distribute such
products.” “ (nkyo asserts that in the context of the Oder's
broad definition of the term"dealer,” * and unlike its
conpetitors, it feels constrained inits ability to take action
agai nst aut hori zed deal ers who deviate from Onkyo' s perfornmance
criteria and agai nst deal ers who sell Onkyo products but are not
aut hori zed by Onkyo to do so. According to (nkyo, "[t] radenark
law itself provides protection for any deal er who |awful |y
utilizes the Onkyo tradenark,” * and dealers who "unlawful ly or
i nappropriatel y" use the Onkyo trademark "and thereby injure
Onkyo's conpetitiveness in the market or its inmage and reputation
shoul d Qgt be shi el ded by the existing prohibition in the
O der."

Onkyo' s request to del ete subparagraph I.7. fromthe O der
is denied. Gdven the two new O der paragraphs all ow ng Onkyo to
enpl oy price restrictive cooperative advertising prograns and to
exercise Colgate rights, subparagraph |I.7. does not prevent
Onkyo fromtaking | awful steps to prevent the unlawful use of its
trademark by authorized and unaut hori zed Onkyo deal ers.
Subparagraph |.7. prohibits coercion or threats agai nst
di scounting retailers, which may formthe basis of per se

40

Subparagraph |.7. p rohibits Odkyo from "Taking any
action to hinder or preclude the | awful use by any deal er of
respondent’'s tradermarks in conjunction with the sale or advertising
of any product.” 100 F.T.C at 63.

41 Id. at 16.
42 | d.

43 The term"dealer” is defined to mean "any person,

partnership, corporation or firmwhich sells any product in the
course of its business.” 100 F.T.C at 63.
a4 Petition at 17.

5 I d.
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unl awful resal e price nai ntenance agreenents. 46

A threat by Onkyo, to hinder or preclude a retailer from
using the Onkyo tradenmark if the retailer did not stop
di scounting Onkyo products % could result in an inplicit, yet
nonet hel ess per se unlawful, resale price maintenance agreenent.
Onkyo will continue to be able to prevent the unauthorized use
of its tradenarks by any dealer. O course, this provision al so
does not prohibit Onkyo fromentering into and enforcing
so-cal I ed transshi pnent bans.

46 See, e.g., Isaksen v. Vernont Castings, Inc., 825 F. 2d
1159 (7th Qr. 1987) ( Posner, J.), cert. denied, 486 US. 1005
(1988), (manufacturer's threat to mx up a retailer's orders if the
retailer did not raise prices to have resulted in an inplicit, yet
nonet hel ess per se unlawful, agreenent).

4 Smlarly, fixing advertised prices, entering into

advertised price agreenents with deal ers, sanctioning deal ers who
fail to enter into advertising agreements and threat eni ng,
intimdating or coercing deal ers that do not conply wth suggested
advertised prices are all conduct which, depending on the
circunstances, could fall within the per se ban. See, e.g.,

Pi oneer, Docket No. G 2755, O der Reopening and Mdifying O der

| ssued Cctober 25, 1975 (April 8, 1992) at 25-26. Al though
advertising price arrangenents standi ng al one may not be per se
unlawful, threats, or (nkyo "taking any [other] action" to hinder
or preclude the |awful use of its tradenmarks in conjunction with
the sale of its products, nmay cone dangerously close to or be used
in conjunction wth unlawful resale price maintenance activities.
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8. (nkyo's request with respect to its obligations under
Paragraphs Il and IV of the Oder .*

Onkyo states that these provisions of the Order "have
outlived their useful ness and are inconsistent with nore recent
FTC consent orders.” * 1In addition, Onkyo asserts that its
conpetitors are not subject to simlar obligations and that
Onkyo, unlike its conpetitors, incurs "a significant expenditure
of enpl oyee tine and managenent supervision, which cut into

48 Paragraph Il of the Order reads as foll ows:

I T IS FURTHER CRDERED, That respondent shall clearly and
conspi cuously state the foll owing on each page of any
l'ist, advertising, book, catal ogue or pronotional

materi al where respondent has suggested any resal e price
to any deal er:

THE RESALE PR CES QUOTED HEREI N ARE SUGEESTED Q\LY.
YOQJ ARE FREE TO DETERM NE YOUR OM RESALE PR CES.

100 F.T.C at 64.
Paragraph 1V of the O der provides:

| T 1S FURTHER CRDERED, That respondent shall forthwth
distribute a copy of this Oder to all operating
divisions of said corporation, and to present and future
personnel , agents or representatives having sal es,
advertising or policy responsibilities with respect to
the subject matter of this Oder, and that respondent
secure fromeach such person a signed statenent

acknow edgi ng recei pt of said Oder.

Id.

49 Petition at 23. In support of its position, Onhkyo cites
the Coomssion's Policy Statenent Regarding Duration of Conpetition
Oders, 59 Fed. Reg. 45,286, 45,288 (Septenber 1, 1994)

(suppl enental provisions that inpose affirmative obligations

simlar to those i nposed by Paragraph Il of the Oder termnate

after three or five years). In addition, recent consent orders
[imted conparable relief to five years. See, e.qg., Reebok, Docket
No. G 3592, Keds, Docket No. G 3490, N ntendo of America, Inc., 114
F.T.C 702 (1991) and Kreepy Krauly USA, Inc., 114 FT.C 777
(1991). Smlarly, fencing-in provisions simlar to Paragraph |V

of the Order usually expire within ten years. See 60 Fed. Reg.
42,569, 42,571 (August 16, 1995). See al so Reebok and Keds.
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Onkyo's profitability" °° in connection with its perpetual

conpl i ance obligations under Paragraphs Il and IV of the Oder.
Onkyo's Petition, however, does not include any information
supporting its assertion that it incurs significant costs in
connection with its obligations under Paragraphs Il and IV of the
O der.

Paragraph Il restricts nkyo's use of suggested resale
prices. Specifically, nkyo nust clearly and conspicuously state
on each page of any material on which such suggested price is
stated that such price is suggested only and that dealers are
free to determne their own resale prices. In d i ni que > the
Commi ssi on concl uded that a simlar provision addressed conduct
(suggested prices) that may not be unlawful and was no | onger
necessary to ensure conpliance with the law Consistent with
dinique, Paragraph Il should be set aside.

Onkyo's request to delete the Paragraph |V requirenent to
distribute a copy of the Order to present and future enpl oyees
havi ng sal es, advertising or policy responsibilities with respect
toresale prices is denied. |In support of its request, (nkyo
states that it "has been in effect for 13 years and has outlived
its useful ness." °* Paragraph IV has not "outlived its
usef ul ness. " Onkyo's failure to conply with this provision may
have contributed to the violation of the Oder alleged in the
civil penalty Conplaint recently filed by the Comm ssi on agai nst
Onkyo. To help prevent future violations of the Order by (Onkyo,
the Order distribution requirenment should be retained for two
years after the date on which the nodified Onkyo O der becones
final, to famliarize Onkyo enployees with the nodified O der and
hel p ensure Onkyo's conpliance with the Oder's core provisions.

9. Onkyo's request that the Commssion retain the
O der's original sunset date

Onkyo requests that the Comm ssion "exercise its
discretion" ®® to provide for termnation of the Order consistent
with Section 3.72(b)(3)( i) of the Rules > and with the

50 Qeen Aff. 9T 25-26.

o1 dinique Laboratories, Inc., Docket No. G 3027 (Feb. 8,
1993), reprinted in [1987-1993 Transfer Binder] Trade Reg. Rep.

(GH) 1 23, 330.
52 Petition at 24.

53 Petition at 29.

>4 Section 3.72(b)(3)( i) of the Rules states that "an order
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Comm ssion's Statenment of Policy with Respect to Duration of
Conpetition and Consunmer Protection Orders. °° Specifically,
Onkyo requests the Conmssion to add a new paragraph to the O der
stating that: "IT IS FURTHER CRDERED that this order shall
termnate on July 2, 2002." °° |n support of its request, Onkyo
asserts that the "m)dest Coe C|rcurrst ances of the recent

enf orcement proceedi ng" ° justify "establishing the sunset dat e
for the Oder as twenty years fromits original entry.’

Onkyo' s request is denied. On July 25, 1995, the Conm ssion
brought a civil penalty action agai nst (Onkyo because it had
reason to believe the Order had been violated. The usual
presunption that Onkyo should not remain subject to the Oder
beyond twenty years does not apply and the (hkyo Order shoul d
remain in effect until July 25, 2015, consistent wth Section
3.72(b)(3)(ii) of the Rules. % Byt for the filing of the
Conpl ai nt agai nst Onkyo alleging the Oder violations, the O der
inthis matter would have termnated on July 2, 2002, pursuant to
Section 3.72(b)(3)( i) of the Rules.

The Policy Statenent and the Rules are clear on the duration
of existing conpetition orders. Existing admnistrative orders
automatical ly sunset twenty years after they were issued, unless
the Comm ssion or the Department of Justice has filed a conplaint
(with or wthout an acconpanyi ng consent decree) in federal court
to enforce such order pursuant to Section 5( 1) of the FTC Act
(..continued)

i ssued by the Comm ssion before August 16, 1995, wll be deened,
wi thout further notice or proceedings, to termnate 20 years from
the date on which the order was first issued .

> See Fed. Reg., Vol. 60, No. 158 (August 16, 1995) at
42, 569.

56 Petition at 28-29.

>7 ld. at 29. According to Onkyo, it consented to settle
charges involving only supplenmental Order provisions. |n addition,
Onkyo states that it was not charged wth de novo violations and
with conspiring with its dealers to enter into unlawful RPM
schenes. | d.

58 I

o

59 Section 3.72(b)(3)(ii) states that "where a conpl ai nt
alleging a violation of the order was . . . filed . . . in federal
court by the United States or the Federal Trade Comm ssion while
the order remains in force . . . [the] order subject to this
paragraph will termnate 20 years fromthe date on which a court
conplaint . . . was filed .
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during the twenty years precedi ng the adoption of the Policy
Statenent. In that event, "the order would run another twenty
years fromthe date that the nost recent conplaint was filed with
the court." ®  The Commission can adopt a different sunset
period for core provisions "[o] nly in an exceptional case,"
whi ch has not been shown.

61

The request to termnate the Oder twenty years fromthe
date of its entry is denied. A new paragraph is added to the
O der stating that the Order shall terminate on July 25, 2015. 62

V. Concl usi on

Onkyo has shown that reopening the Order is in the public
interest and that the Order shoul d be nodified as descri bed
above.

Accordingly, IT IS CRDERED that this matter be, and it
hereby is, reopened and that the Coonmssion's Order in Docket
No. G 3092 be, and it hereby is, nodified, as of the effective
date of this order, as foll ows:

(a) By adding the follow ng paragraphs at the end of the

O der:
| T 1S FURTHER CRDERED that nothing in this Oder shall
be construed to prohibit respondent from offering,
establ i shing or maintaini ng cooperative adverti sing
prograns under which respondent will pay for certain
deal er advertising of its products on conditions
establ i shed by respondent, including conditions as to

60 See Fed. Reg., Vol. 60, No. 158 (August 16, 1995) at
42,481. The filing of such a conplaint, however, does not affect
the duration of the order if the conplaint is dismssed or the
court rules that the respondent did not violate any provision of
the order, and the dismssal or ruling is either not appeal ed or
uphel d on appeal. |In the enforcenent action agai nst (Onkyo, the
conpl ai nt was not dismssed and there was no court ruling that
(Onkyo did not violate the Order.

o Id. at 42,573 n. 18.
62 (nkyo nmay file another petition to reopen and nodify the
O der pursuant to Section 5(b) of the FTC Act, 15 U S C T 45(b),

or Section 2.51 of the Rules, 16 CF. R M 2.51. If (nkyo files
such a petition requesting the Conrmssion to termnate the O der
prior toits termnation date, it would have to nake a satisfactory
showi ng that changed conditions of |aw or fact require reopeni ng of
the Order or that the public interest so requires.
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(b)

(c)

(d)

(e)

(f)

the prices at which respondent's products are offered
in such deal er adverti sing.

I T 1S FURTHER CRDERED that nothing in this order shal
prohi bit respondent from announci ng any resale prices
for any products in advance and unilaterally refusing
to deal wth or termnating any dealer who fails to
advertise, offer for sale or sell such products at the
announced pri ces.

Onkyo' s request to delete the words "directly or
indirectly,” fromthe Order's preanbl e is denied.

Onkyo's request to delete the words "adverti se,
pronote," from subparagraph I.1. is denied.

Subparagraphs I.1., 1.2. and 1.3. are nodified by
deleting the words "directly or indirectly,".

Onkyo's request to delete the word "Requesting” from
subparagraph 1.2. is denied.

Onkyo' s request to del ete subparagraph I.4., or, in the
alternative, to delete the words "requesting, or" from
subparagraph 1.4. is denied; subparagraph I 4. 0s

nodified to read as fol | ows:

(9)

(h)

(i)

Requesting or requiring that any dealer refrain fromor
di scontinue selling any product at any resale price.

Onkyo' s request to del ete subparagraph I.3. is denied,
subparagraph 1.3. is nodified to read as fol | ows:

Requesting or requiring any dealer to report the
identity of any other deal er who devi ates from any
resal e price.

Onkyo' s request to del ete subparagraph I.5. is denied,
subparagraph 1.5. is nodified to read as fol | ows:

Conducting any surveillance programto determ ne

whet her any dealer is offering for sale or selling any
product at any resale price, where such surveillance
programis conducted to fix, maintain, control or
enforce the resale price at which any product is sold.

Onkyo' s request to del ete subparagraph I.6. is denied,
subparagraph 1.6. is nodified to read as fol | ows:

Coercing, or taking any action (other than termnation)
torestrict, prevent or limt the sale of any product

22



by any deal er becaus e of the resale price at which said
deal er has sold, is selling or is suspected of selling
any product.

(j) Onkyo's request to del ete subparagraph 1.7. is denied.
(k) Paragraph Il of the Oder is set aside.

(I') Onkyo's request to del ete Paragraph 1V is denied;
Paragraph 1Vis nodified to read as foll ows:

| T 1S FURTHER CRDERED That for a period ending two (2)
years fromthe date this Order becones final, the
respondent shall forthwith distribute a copy of the
July 2, 1982, Oder in Docket No. G 3092, as nodifi ed,
to all operating divisions of said corporation, and to
present and future personnel, agents or representatives
havi ng sal es, advertising or policy responsibilities
with respect to the subject matter of the Oder in
Docket No. G 3092, and that respondent secure from each
such person a signed statenent acknow edgi ng recei pt of
said Oder.

(m Onkyo's request to termnate the Order on July 2, 2002
is denied; the Oder is nodified by addi ng the
fol | owi ng paragr aph:

I T 1S FURTHER CR DERED That the O der in Docket No.
G 3092, as nodified, shall termnate on July 25, 2015.

By the Comm ssi on, Comm ssi oner Starek concurring in the
result only.

Donald S. dark
Secretary
SEAL

| SSUED:. Cctober 24, 1996
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