UNTTED STATES OF AMERICA

BEFORE THE FEDERAL TRADE COMMISSION =T e

Spu— nnnumm&’%t
UL
S SECRETARL

In the Maiter ol

POLYGRAWM HOLDING, Inc.
a corpuration,

DECCA MUSIC GROUP LIMITED,

a corporation,
Docicet No, 9298

UMG RECORDINGS, INC .,
a corporation,

and

UNIVEESAL MUSIC & VIDEOG
DISTRIBUTION CORP.,
4 corpoTation

COMPLAINT COUNSEL’S MEMORANDUM IN RESPONSE TO WARNER
COMMUNICATIONS INC*S MOTION TO MODIFY THE PROTECTIVE ORDER

Pursuant o the Lhe Federal Trade Commission®s (“F1TC™ Rules of Practice and this
Court’s Order, datcd October 22, 2001, Complaint Counscl horom responds 1o non-parly Wammer
Commumeations Ine.’s (“Warnct™) Motion to Modity the Protective Order Governing Discovery
Material (“Warner Motion™).  With the caveats outlined below, complaint counsel does nat
objoect to Warner’s motion, and submits this memorandum in order to sgt forth its position on the

rnodhilications sought by Wamer.

1. Definition of “Protected Discovery Maierial™

Warmer proposes to modify the definition of “Protected Discavery Material” such that

employees of Respondents would penerally be demed aceess 1o documents where such disclosure



world ke personally embarrassing to Wamer. This would ba 1n addition to the protection alrgady
provided to documents where disclosure would cause substantial commercial hatm, See Wamer
Motion pp. 3-5. Complaint counse! is skeptical (hat there are any or many documenis m
Wamer’s submission that would be “personally cmbarrassing” to Wamner without causing it
“substantial commercial harm.” At the samie tine, complaint counscl also reeognizes the Court’s
responsibility fo ensure that discovery is conducted in a manner that will protect non-partics and
parties alike rom “smoyance, crobarrassment, oppression or undue burden™ 10 CF.R. §
3.31(d) (2001). Accordingly, complaint counsel does not object to this component of Warners
maotion.

2. Fixe of Warner WMaterial in Other Proceedings

Warner objects to the provision of patagraph 1 of the Protective Order because 1t fears
that this paragraph would permit Respondents to nse Discovery Matenal m other procsedings
without Wamer’'s consent. Warmer Motion pp. 5-6. We agree that this would be an improper nse
of documents submitted by Wamer 1o the Commission in the context of a law enforcement
mvestigahon. On the other hand, complaint counsel believes that mfcmmation gathersd 1n one
mvestigation or litigation may properly be used by the Commission in other contexts to further
the Commission’s law enforcement mission. To that end, complaint counsel seeks to clarify the
revisions suggested by Warner by adding the text underlined below:

Discovery Malenal, or information derived therefrom, shall be used solely by the Parties
for purposes of this Matter, and shall not be wsed for any other purpose, including without
hrmtation any business or commercial purpose. Nulwﬂhz-.l:mdmg Lthe fﬂgg ng. nothing
contained in this Proteetive Order shall prevent the Comimission from using ary rnatan al
roduced as part of the investization in this malter. including any Dhsc al. for
any avthonzed law enlorcement purpose, provided that the Comniission may cml‘,f USE OT
disclose Discovery Matcnal as provided by {1) its Rules of Practice, Sections 6(f} and 21

of the Federul Trade Commizsion Act and any cases so comstruing them: and (1) any other

2



legal obligatton imposed upon the Commugzsion. The Parties, in conducting discovery
from Third Parties, shall altach o such discovery requests a copy of this Protective Order

and a cover letter thal will apprise such Third Parties of their rights heremnder.

Warner has no objection to the insertion of this langruage. Robert Declaration 9 3-5.
3. Notice of Intent ty Disclose to Experts

Warner requests that the Prowective Order be modified to provide that Warncr will recoive
advance natice if a party intends to provide Confidential Discovery Material to any expert,
regardless of that expert’s affihation. Warner Motton pp. 6-8. Complaint counsel supports a
atromg presumption in favor of allawing experts to have aceess to information-relevant 1o the
Iitigation. Flowever, there is nothing unreasonable about providing Warner with notice and an
opportunity to object to disclosure of its Conlidential mformation to a particular expert.
Consequently, complaint counsel dnes not phject to Warner's proposed modification.

Respectfully submitted,

Yy .

Geoffrey M. Grecn
John Roberti
Complaint Counsel

Of comnsel:  Melissa Westmun (bar admission pending)

Dated: November 1, 2001
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In the Matter of

POLYGRAM HOLDING, Inc.
a covporation,

DECCA MUSIC GROUP LIMITED,

a corporation,

Docket No. 9298
TIMG RECORDINGS, INC.,
a corporation,

and

TNIVERSAL MUSIC & VIDEO
DISTRIBUTION CORY.,
a corporation

DECLARATION OF JOHN ROBERTI
1. Tam an atlomney employed by the I'ederal Trade Commission, and complaint counsel in

the above-captioncd matter.

2. | submit this declaration to bring before this Court facts pertinent to Complaint
Counsel's Memorandum in Response to Warner Conununicalions Tne,’s Motion to Medify the

Protective Order.

Om Cretober 22, 2001, 1 contacted Tanya Dunnc, Esq., attorey for Wamner

it

Communications, Inc. T asked hex if her client had any vbjection lo inserting the following

fanguage to paragraph 1 of the Protactive Order lor purposes of ¢lanfication:



Notwithstanding the forcgoing, nothing conrained in this Proteciive Order shalt prevent the
Commission [totn using any matcrial produced as patt of the mmvestization in this matter,
melading any Discovery Material, for any authorizcd law enforcement purpose, provided
that the Commission may only vse or disclose Discovery Material as provided by (1} its
Rulzs of Praetice, Scetions 6(f) and 2] of the Federal Trade Commussion Act and any cases
so construng thent, and (2) any other legal obligation unposed upon ihe Conumission.

4, At Ms. Dunnc’s request, 1 emailed this language to her,

a. later on the moming of Octlober 22 2001, Ms. Dunne contacted me by email and

confirmcd that her clicnt had no objection lo inserting the quoted language.

I declare under penalty of perjury that the foregoing is true and correet.

Dated:  October 20, 2001

7 b

John Roberh



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

}
In the Matter of )
)
POLYGRAM HOLDING, INC., )
a corporation, )
)
DECCA MUSIC GRCGUP LIMITED, }
4 cotporation, )
) Dacket No. 9298
MG RECORDINGS, INC., )
a corporatton, }
h
and |
)
IINIVERSAL MLUSIC & VIDED )
DISTRIBLUTION CORP., )
a corporation. }
..... )
ORDER

Upon the motion of Warmer Conmmumnications Inc. and complaintcounsel, and for good causc
shown, IT IS HERERY ORDERED that the Protective Order entered in this matter on October 16,
2001 is modified as follows:

1. paragraph 16 of the Defimtons shall be modified o add the phrase “or personal
embarrassment” after the phrase “would not Cause substantial cornmercial harm™;

2. puragraph 5(b} of the Protective Order shall be modified to add the lollowing three

SENtEnCes:



“Dhsclosurs of Protected Discovery Material made under subparagraph 5{b) above
shall only be made fo persons on a demonstrated need to know basis and shafl be
uscd by such persons only for the purpose of this procesding and not for any
business, competitive or other purpose whatsoever; in addition, the Parties shall
[ollow the procedure set forth in paragraph E{b) & {d) below for Disclosure to New
Persons except notice by disclosing Party to Producing Party need only consist ofthe
name and title/positon of the person at Universal to whom such material is o be
disglosed and a bnef statement of the reasons why this person has a need {o know

Protected Discovery Material ™,

3. paragraph 8{b} shall be modified to replace “57 with “5(a)"”" i the first senience;

4. the following words shall be delcted from paragraph 1 of the Proteetive Order:

“Wotwithstanding the foregoing, with notice to the Producing Party, a Party may
apply to the Administrative Law Judge for approval of the use or disclosure of any
Discovery Material, or information denved therefiom, for any other procesding.
Provided, however, that in the event that the Party seeking 1o use Inscovery Material
in amy other proceeding i granted leave to do se by the Administrative Law Judgec,
it will be required to take appropriate steps to preserve the confidentiality of such
material, Additionally, in such event™;

5. the following words shall be added o patapraph 1 of the Protective Order after the first

sentence:

“Notwithstanding the foregoing, nothing contained in this Protective Order shall
prevent the Comrmussien from wsing any matenal produced as part of the
investigation in this maiter, mwcluding any Discovery Material, for any authorized
law enforcement purpose, provided that the Commission may only use or disclose
Discovery Material as provided by (1} its Rules of Practice, Sections &(f} and 21
of the Federal Trade Commission Act aned any cases so constring fhem; and (2)
any other leeal obligation imposed upon the Commassion.”™

6. the following words shall he deleted [rom paragraph 8(a) ol the Protective Order:

“and who is employed in, regularly consults to, or may otherwise have a financial or
pecuniary interest in the music or home video industry beyond his employment as an

cxpert in thns Matter™.



ORDERED:

James P, Timony
ChicF Admimstrative Law Judge

Date:




CERTIFICATE OF SERVICE

I, Mclissa Westman, herehy certify that on Nevember 1, 2001, T caused « copy of the
following documents to be served upon the perzons listed below by facsimle and by U, 3. Mail
or Hand-Camicd:

(1) Complaint Counsel's Motion for Extension to File Expert Report;
(2 Proposed Order; and
{3) Declaration of John Roberl.

Glenn D, Pomcrantz.
Bradley S. Phillips

Stephen E. Mormisey
Munger Tolles & Olson LLI?
355 South Grand Avenue
35" Floor

Los Anazeles, C'a 90071
Fax: (213) 687-3702
Connsel for Respondents

C(reorge 5. Cary

Tanya Dunne

Clsary, Gottlieb, Steen & Hamilton
2000 Peonsylvania Avenue, N.W.
Washington, 12.C. 20005-1801

Fax: (202) 974-1999

Connsel for Warmer Communications fne.

James Y. Timony

Chief Admimstrative Law Judge
Federal Trade Commission

H00 Pennsylvania Avenne, MW
Room 112

Washington, C 20580

Me E’ssa Westman



