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In the Matter of

POLYGRAM HOLDING, INC.,
8 corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,

DOCKET NO. 9298

UMG RECORDINGS, INC.,
a corporation,

ang

UNIVERSAL MUSIC & VIDEO
DISTRIBUTION CORP.,
a corporation.

i i i e

ORDER GRANTING WARNER'S MOTION TO MODIFY THE
PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

On October 17, 2001, the Protective Order Governing Discovery Material {“Protective
Order”) that was agreed to by Complaint Counsel and Respondents was entered in this matrer.
On Qctober 19, 2001, non-party Warner Communications Inc. (*Warner”) moved to modify the
protective order. Wamer seeks several modifications it feels are neccssary to protectits
confidential documents.

On November 1, 2001, Complaint Counsel filed a memorandum in respense to Warner's
motion. Complainl Counsel does nol oppose Wamer's motion, but set forth its position on the
modifications sought by Warner and added one madiftcation to Warner's revised provisions.
Warner docs not oppose Complaint Counsel’s revision.

On November 1, 2001, Respondents filed a respanse to Warner’s motion. Respondents
do not object to Warner’s motion, but raise issue with Warner's designation of material.

On November 2, 2001, Warner filed a request to file a reply brief and a reply brief.
Warner's request to file a reply biiefis hereby GRANTED.



Wamer’s motion to modify the protective order is GRANTED.

Although Respondents do not oppose the requested modifications proposed by Warner,
Respondents do object to Warner's desipnation of all of its documents as confidential,
According to Respondents, Warner has indicated that it intends to designate all of its docurnents
as “contidential” because those documents were stamped “confidential” during the pre-complaint
investigation. Respondents assert that many of such documents would more properly be
designated as the less restrictive “protected”™ categary of discovery materfal. Accordingly,
Respondents request that the Court instruct Wamer that it may not rely upon its confidentiality
designations from the pre-complaint investigation, but instead must reassess the protection it
needs under the terms of the protective order entered in this case.
Respondentis” “request” will not be granted. Respendents are required to comply with the
provisions of the protective order entered on Oetober 16, 2001 and not modified by the protective
order cntercd on November 5, 2001, which set forth: )

All documents heretofore obtained by compulsory process or
voluntarily from any Party or Third Party, regardless of whether
designated by the Party or Third Party . . . that were obtained
during the precomplaint stape of this Matter shall be treated as
Confidential Discovery Material. Materfal previously produced by
Rezpondents or a Third Party, and designated as “Confidential,”
regardless of whether such materials have been marked in
accordance with paragraph 2 . . . shall be treated as Confidentia}
Discovery Matearial.

Protective Order 3. Further, the Protective Order provides & mechanism for a party to challenge
a Producing Party’'s designation of material as Confidenttal. Protective Order § 8(c), (d). If
Respondents seck to challenge Warner's designation of matcrials as confidential, it must comply
with the provisions of the Protective Order which it entered into.

Dated: 115, 01
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Qﬁms P. TIMONY ¢
Administrative Law Judge
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MODIFIED PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL
For the purpose of protecting the interests of the parties and third parties in the above
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter;
IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential

Material {"Protective Order"} shail govern the handling of all Discovery Material, as hereafter

defined.
DEFINITIONS
1. "Matter" means the matter captioned I the Marter of PolyGram Holding, Inc.,

Decca Musie Group Limited, UMG Recordings, Inc., and Universal Music & Video Distribution

Corp., Docket Number 9298, pending before ihe Federal Trade Commission, and all subsequent



appellate or other review proceedings related thereto.

2. "Commission” or "FTC" means the Federal Trade Commission, or any of its
employees, apents, attorneys, and all other persons acting on 1ts behaif, exciuding persons
tetained as consultants or experts for purposes of this Matter,

3. "Poly(iram Holding" means PolyGram Holding, Inc., a corporation organized,
existing, and deing business under and by virtug of the laws of the State of Delaware, with its
office and principal place of business located at New York, New York.

4. "Decea Musie" mesns Decea Music Group Limited, a corporation organized,
existing, and doing business under and by virtue of the laws of Lthe United Kingdom, with ils
office and principal place of busmess lecated at London, England.

5. "UMG" means LMG Recordings, Inc., a corporation organized, existing, and
doing business under and by virtue of the laws of the State of Delaware, with its office and
principal place of business located at Santa Monica, California.

6. "IMVYD" means Universal Music & Video Distribution Corp., & corporation
organized, existing, and doing business under and by virtue of the laws of the State of Delaware,

with its office and principal place of business located at Universal City, California.

7. "Party" means either the FTC, PolyGram [Jolding, Decca Music, UMG, or
UMVD.

8. "Respondentz" means PolyGram Holding, Decea Music, UMG, and UMVYD.

9. "Outside Counsel" means any law firm that is counsel of record for a Respandent

in this Matter; its associated attorneys; persons regularly emploved by such law firms (including

lepal asszistants, clerical staff, and information management pergonnel), and temporary personnel



retained by such law firm to perform legal ar clerical duties, or to provide logistical litigation
support with regard to this Matter; provided that any attorney associated with Outside Counsel
shall not be a director, officer or employee of Respondents. The term Outside Counsel does not
include persons refained as consultants or experts for the purposes of this Matter.

i0.  "Producing Party" means a Party or Third Party that produced or intends to
produce Confidential Discovery Maierial to any of the Parties. For purposes of Confidential
Discovery Material of a Third Party that either is in the possession, custody or control of the FTC
or has been produced by the FTC in this Matter, the Producing Party shall mean the Third Party
that originally provided the Confidential Discovery Material to the FTC, The Producing Party
shall also mean the FTC for purposes of any desument or material prepared by, or on behalf of
the FTC.

11, "Third Party" means any natural person, partnership, corporation, asseciation, or
other legal entity not named as a party to this Matter, and their employees, directars, officers,
attorneys and agents.

12, "Expert/Consultani” means experts Drﬂthm_“ persons who are retained to assist
complaint counsel or Respondents’ counsel in preparatron for trial or to give testimony at trial.

13. "Document” means the complete original or a true, comrect and complete copy
and any non-identical copies of any written: or praphic maiter, no matier how produced,
recorded, stored or reproduced, and includes all drafis and all copics of evary such writing,
record or graphic that contain any commentary, notes, or marking whatsoever not appeating
on the original. “Document”™ includes, but is not limited to, every writing, letter, envelope,

tolegram, e-mail, meeting minute, memorandum, statement, affidavit, declaration, book,



record, survey, map, study, handwritten note, working paper, chart, index, tabuiation, graph,
drawing, chart, photograph, tape, phono record, compact disc, video tape, data sheet, data
processing card, printout, microfilm, index, computer readable media or other glectremcally
stored data, appointment book, diary, diary entry, calendar, organizer, desk pad, telephone
message slip, note of interview or communication, or any other data compilation fror which
information can be obtained.

14, "Discovery Materal” includes without limitation depesition testimony,
deposition exhibits, interrogatory responses, admissions, affidavits, declarations, documents
produced puzsuant to compulsory process or valuntacily in lieu thereof, and any other
documents or information produced or given to one Party by another Party or by a Third Party
in connection with discovery in this Matter.

15. "Confidential Discovery Material" means all Discovery Material that is
designated by a Producing Party as confidential and that is covered by Section 6(f) of the
Federal Trade Commission Act, 15 UR.C. § 46(f), and Cotnmistion Rulg of Practice
§ 4.10(a)(2), 16 C.E.R. § 4.10{a)(2); or Section 26{z}{7) of the Federal Rules of Civil
Procedure and precedents thersunder. Confidential Discovery Material shall include non-
public commereial information, the disclosure of whi-ah.tu Respondents or Third Parties
wotlld cause substantial commeteial harm or personal embatrassinent to the disclosing party.

The following is a nonexhaustive list of examples of information that likely will qualify for
treatment as Confidential DHacovery Material: Hl:_rategic plans {invelving pricing, marketing,
research and development, product roadmaps, corporate alliances, or mergers and

acquigitions) that have not been fully implemented or revealed to the public: trade secrets;



customer-specific evaluations or data {e.g., prices, volumes, ot revenues); persennel files and
evalvations; information subject to confidentiality or non-disclosure agreements; proprietary
techmical or engineering information; proprietary financial data or projections; and proprietary
consumer, customer or market research or analyses applicable to current or future market
conditions, the disclosure of which could reveal Confidential Discovery Material,

16.  “Protected Discovery Material” means Cenfidential Discovery Material the
disclogure of which to Respondents and its affiliates would not cause substantial commercial
harm or personal embarrassment to the disclosing party.

TERMS AND CONDITIONS OF PROTECTIVE ORDER

1. Driscovery Material, er information derived therefrom, shall be used solely by
the Parties for purposes of this Matter, and shall not be used for any other purpose, including
without limitation any business or commereial purpose. Notwithstanding the foregoing,
nothing contained in this Proteciive Order shall prevent the Commission from using any
material produced ag part of the investigation in this matier, including any Discovery material,
for any authorized law enforcement purpose, provided that the Commission may only use or
disclose Discovery Material as provided by (1) its Rules of Practice, Sections 6{f) and 21 of
the Federal Trade Commission Act and any cases so construing them; and (2} any other legal
obligation imposed upon the Commission. The Perties, in conducting discovery from Third
Parties, shall attach to such discovery requests a copy of this Protective Order and a cover
letter that will apprise such Third Parties of their rights hereunder.

2. Discovery Material may be designated as Confidential Discovery Matenal by

Producing Partics by placing on or affixing, in such manner as will not interfore with the



legibiiity thereof, the notation "CONFIDENTIAL - FTC Docket No. 9298" {or other similar
notation containing a reference to this Matter) to the first page of 2 document containing such
Confidential Discovery Material, or by Parties or Producing Parties instructing the court
reporter to denote each page of a transeript containing such Confidential Discovery Material
az "Canfidential. " Such designations shail be made within fourteen {14) days from the initial
preduction or deposition and constitute a good-laith represcntation by counsel for the Party or
Thrrd Party making the designations that the document constitutes or comtains “Confidentizl
Discovery Material."

Discovery Material may be designated as Protected Discovery Material by Producing
Parties by placing on or affixing, in such manner as will not interfers with the legibility
thereof, the notztion "FROTECTED - FTC Dockat No. 9298" {or other similar notation
eontaining a reference to this Matter) to the first page of a document containing such
Protected Discovery Material, or by Parties or Producing Parties instructing the court reporter
to denote each page of a franseript containing such Protected Discovery Material as
"Protected.” Such designations shall be made within fourteen (14) days from the initial
production or deposition and constitute a good-faith representation by counse! for the Party or
Third Party making the designations that the document constitutes or containg "Protected
Discovery Material."

3. All docaments heretofore obtained by compulsory process or voluntarily from
any Party or Third Party, regardless of whether designated confidential by the Paurty or Third
Party, and transcripts of any investigational hearings, interviews and depositions, that were

obtained during the precomplaint stape of this Matter shall be treated as Contidential



Discovery Material. Material previously produced by Respondents or a Third Party, and
designated as "Confidential,” regardless of whether such materials have been marked in
accordance with paragraph 2 above, shall be treated a5 Confidential Discovery Material.

4, Confidential Discovery Material (with the exception of Protected Discovery
Material) shall not, directly or indirectly, be disclosed ar otherwise provided to anyone except
to;

{a) complaint counse] and the Corunission, as permitted by the
Commission's Rules of Practice;

{ty  Oulside Counsel;

(3 Experts/Consuitants;

{d)  the Administrative Law Judge and personnel assisting him;

{e) court reporters and deposition transcript reporters,

(f}  judges and other cowrt personne! of any count having jurisdiction over
any appeal proceedings involving this Matter;

{g)  any author or recipient of the Confidential Discovery Material (as
indicated, [or exarnple, on the face of the documenl, record or material), and any individual
who was in the dircet chain of supervision of any author or recipicent at the time the
Confidential Driscovery Material was created or received; and

(h) such other person(s) athorized in writing by the Producing Party,

5. Protected Discovery Material shall not, directly or indirectly, be disclosed or
otherwise provided to anyone except 1o:

(2) those persons identified in paragraphs 4(a) through 4(h); and



{b) officers, directors, and emplovess of Respondents or any direct or
indirect subsidiary of the ultimate parent of any Respondent.

Disclasure of Protected Discovery Material made under subparagraph 5{b) above shall
only be made to persons on a demonstrated need to know basis and shall be used by such persens
only for the purpose of this proceeding and not for any business, competitive or other purpose
whatsoever; in addition, the Parties shall follow the procedure set forth in paragraph 8(b) & (d)
below for Disclosure to New Persons except notice by disclosmg Party to Producing Party need
only consist of the name and title/position of the person at Universal to whom such material is to
be dizclosed and a brief statement of the reasons why this person has a need to know Protected
Discovery Material,

b. In addition to the above-designated persans, one in-house counsel for
Respondents who is not involved in competitive decision making may be provided with
access to Confidential Discovery Material on the condition that this in-house counsel signs a
declaration in the form attached hersto as Exhibit "A," which is incorporated herein by
reference. The designated in-house counsel for Reapondents is Harvey Geller.

7. Confidential Discovery Material shall not, directly or indirectly, be disclosed
ar atherwise provided o an Expert/Consultant unless such Expert/Consultant agrees in
Writing:

(a) ta maintain such Confidential Discovery Material in separate locked
rooms or locked cabinct(s) when such Confidential Discovery Material is not being reviewed;
(Y  to return such Confidential Discovery Material to complaint counsel or

Respondent's Outside Counsel, as appropriate, upon the conclusion of the Expert/Consultant's



asgipmiment or retention or the conclugion of this Matter;

{c) not to disclose such Confidential Discovery Material to anvone, except
as permitted by the Protective Order; and

(d)  touse such Confidential Discovery Material and the information,
contained therein solely for the purpose of rendering consulting services lo a Party to this
Matter, inchiding providing testimony in judicial or administrative proccedings arising out of
this Matfer.

8. This paragraph governs the procedures for the following specified disclosures

and challenges to designations of confidentiality.

(a)  Disclosure to Experts

If any Party desires to disclose Confidential Discovery Material to any expert
who may testify, who is not an FTC employee, the disclosing Party shall notify the Producing
Party of its desire to disciose sech matenial. Such netice shall identify the specific capert who
may testify to whom the Confidential Discovery Material is to be disclosed. Such
identification shall include, but not be limited 1o, the full name and professional address
and/or affiliation of the proposed expert who may testify, and a current curriculun) vitag of
such cxpert identifying ail other present and prior employers and/or firms in the music or
home video industry for which or on behalf of which the identified expert has been employed
or done consulting work in the preceding four (4) years. The Producing Party may object to
the disclosure of the Confidential Discovery Material within five (5) business days of
receiving notice of an intent to disclose the Confidential Discovery Material to the identifisd

expert by providing the disclosing Party with a written statemnent of the reasons for the



objection. If the Producing Party timely objects, the disclosing Party shall not disclose the
Confidential Diseovery Material to the identified expert, absent a written agreement with the
Producing Party or order of the Administrative Law Judge. The Producing Party lodging an
objection and the disclosing Party shall meet and confer in good faith in an attempt to
determing the terms of disclosure to the identifzed expert. If at the end of five (5) business
days of negotiating the parties have not reselved their differences or if counszl determine in
good faith that negotiations have failed, the disclosing Party may make written application {o
the Administrative Law Judge as provided by paragraph 8(c) of this Protective Order. If the
Producing Party does not object to the disclosure of Confidential Discovery Material to the
identified expert within five (3) business days. the disclosing Party may disclose the
Confidential Discovery Material to the identified expert.

{b)  Disclosure to New Persons

H any Party desires to disclose a Producing Party”s Confidential Discovery Materizl to
any person other than those referred to in paragraplis 4, 5(a) and & of this Protective Order
{*New Person”), the disclosing Party shall inform the Producing Party of its desire to disclose
such material. Such notice shall identify those materials songht to be disclosed with
specificity (i.e., by document control numbers, deposition transcript page and line reference,
or other means suificient to locate easily such materials), and the specific New Person (by
name shd business affiliation) to whom such material is to be disclosed. The Producing Party
may object to the disclesure of the Confidential Discovery Material within five {5) business
days of receiving notice of an intent to disclose the Confidential Discovery Malerial io the

New Person by providing the disclosing Party with a written statement of the reasons for the

19



objection. If the Producing Party timely objects, the disclosing Party shall not disclose the
Confidential Discovery Matarial to the New Person, absent a wrifien agreement with the
Producing Party or order of the Administrative Law Judge. The Producing Party lodging an
objection and the disclosing Party shall meet and confer in good fzith in an attempt to
determine the terms of disclosure to the identified New Persom, H at the end of five (5}
business days of negotiating the parties have not resolved their differences or if counsel
determine 1_11 anod faith that negotiations have failed, the disclozing Party may make written
application to the Administrative Law Judge as provided by paragraph 8(d) of this Protective
Order. If the Producing Party does not object to the disclosure of the Confidential Discovery
Material to the Mew Person within five (5) business days, the disclosing Party may disclose
the Confidential Discovery Material to the identified New Person.
{c}  Challenges to Confidentiality Desienations

If any Party seeks to challenge a Productng Party’s designation of material as
Confidential Discovery Material or any other restriction contained within this Protective
Order, the challenging Party shall notify the Producing Party and all Parties of the challenge
to such designation. Such notice shall identify with specificity (i.e., by document control
numbers, depasition transcript page and line reference, or other means suffictent to locate
easily such materials) the designation being challenged. The Producing Party may preserve
its designation within five {5) business days of recelving notice of the confidentiality
challenge by providing the challenging Party and all Parties to this action with a written
statement of the reasons for the designation. If the Producing Party timely preserves its rights,

the Parties shall continue to treat the challenged material as Confidential Discovery Material,

11



absent a written agreement with the Producing Party or order of the Administrative Law
Judge. The Producing Party preserving its rights and the challenging Party shall meet and
confer in good faith in an attempt to nepotiate changes to any chailenged designation. If at the
end of five (5) business days of negotiating the parties have not resolved their differences or if
counse! determine in good faith that negotiations have failed, the challenging Party may make
written application to the Administrative Law Judge as provided by paragraph 8(d) of this
Protective Order. If the Producing Party does not preserve 18 rights within five {3) business
days, the challenging Parly may atier the designation as coniained in the notice. The
challeoging Party shall notify the Producing Party and the othor Partics to this action of any
changes in confidentiality designations,

Regardiess of confidential designation, copies of published magazine or
newspaper articies, and excerpts from published books and public documents filed with the
Securities and Exchange Commission may be used by any Party without reference to the
procedures of this snbparagraph.

(d) Resolutio

If negotiations undecr subparagraphs B{a)-(¢) of this Protcetive Order have
failed to resclve the issues, 8 Party seeking to disclose Confidential Discovery Material or
challenging a confidentiality designation or any other restriction contained within this
Protective Order may make written application to the Administrative Law Judge for rolief.
Such application shall be served on the Producing Party and the other Parties to this action,
and be accompanied by a certification that the meet and confer obligations of this paragraph

have been met. but that good faith negotiations have failed to resolve outstanding issues. The

12



Producing Party and any other Parties shall have five (5) business days to respond to the
application, which time may be extended by the Administrative Law Judge. While an
application is pending, the Parties shall maintain the pre-application status of the Confidential
Discovery Material. Nothing in this Protective Onder shail create a presumption or alter the
burden of persuading the Administrative Law Judge of the propriety of a requested disclosure
or change in designation,

9. Confidential Discovery Material shall not be disclosed to any person described
in subparagraphs 4{b) and 4{c), paragraph 5, and paragraph 6 of thiz Protective Order until
such person has executed and fransmitted to Respondent's counsel or complaint counsel, 85
the case may be, a declaration or declarations, as applicable, in the form attached hereto as
Exhibit "A," which is incorporated herein by reference. Respondents' counsel and complaint
counsel shall maintain a file of all such declarations for the duration of the litigation.
Confidential Discovery Material shall not be copied or reproduced for use in this Matter
except to the extent such copying or reproduction is reasonably necessary to the conduct of
this Matter, and all such copies or reproductions shall be subject to the terms of this
Protective Order. If the duplication process by which copies or reproductions of Conftdential
Discovery Material are made does not preserve the confidentiality designations that appear on
the original docurnents, a1l such copies or reproduciions shall be stamped "CONFIDENTTAL
~ FTC Docket No. 9298."

18, The Parties shall not be obligated to challenge the propriety of any designaticn
or treatment of information as {Confidential and the failure to do so promptly shall not

preclude any subseguent objection to such designation or treatment, or any motion seeking

13



permission to disclose such material to persons not referred to in paragraphs 4, 5 and 6 above.
If Confidential Discovery Material is produced without the legend attached, such document
shall be treated as Confidential from the timie the Producing Party advises complaint counsel
and Respondents’ counsel in writing that such material should be so designated and provides
all the Parties with an appropriately labeled replacement. The Parties shall return promptly or
destroy the wimarked documents.

11.  Ifthe FTC: (a) receives = discovery request that may require the disclosure by
it of 4 Third Parly's Confidential Discovery Matedial; or (b) intends to or is required to
disclose, voluntarily or involuntarily, a Third Party's Confidential Discovery Matenial
{whether or not such disclosure is in response to a discovery request), the FTC prompily shall
notify the Third Party of either receipt of such request or its intention to disclose such
material. Such notification shall be .in writing and sent for receipt by the Third Party at least
five (5) business days before production, and shall include a copy of this Protective Order and
a cover letter that will apprise the Third Party of its rights hereunder.

12. Il any Party receives a discovery request in anoiher proceeding ihat may
require the disclosure of a Producing Party's Confidential Discovery Material, the subpoena
recipient prompily shall notify the Producing Party of receipt of such request. Such
notification shali be in writing and sent for receipt by the Producing Party at least five (3)
business days before production, and shall include a copy of this Protective Order and a cover
letter that will apprise the Producing Party of its rights hereunder. The Producing Party shall
he solely rcé.ponsible for asserting any objection to the requested production. Nothing hereln

shall be construed as requiring the subpoena recipient or anyone else covered by this Order to

14



ghallenge or appeal any such order requiring production of Confidential Discovery Material,
or to subject itsalf to any penalties for noncompifance with any such order, or to seek any
relief from the Administrative Law Judge or the Comntission.

13. This Order govemns the disclosure of information during the course of
discovery and does not constitute an #iz camera order as provided in Section 3.45 of the
Commission's Rules of Practice ("Rule”), 16 C.F.R. § 3.45.

14,  Nothing in this Protective Order shall be construed to conflict with the
pravisions of Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 1L8.C. §§ 46,
50, 57b-2, ot with Rules 3.22, 3.45 or4.11 (b)-(e}, 16 C.F.R. §§ 3.22,3.45 and 4.11 (b)-(e)."
Any Party or Producing Party may move at any time for i camera treatment of any
Confidential Discovery Material or any pordon of the proceedings in this Matter to the extent
necegsary Tor proper dizposition of the Matter.

15. At the conclusion of this Matter, Respondents’ counsel shall return to the
Producing Party, or destroy, all originals and copies of documents and all notes, memoranda,
or other papers containing Confidential Discovery Material that has not been made part of the
public record in this Matter. Complaint counsel shall dispose of all documents in accordance

with Role 4.12, 1a C.F.R. §4.12.

! The right of the Administrative Law Judge, ths Commission, and reviewing courts to
disclose information afferded ia camera treatment or Confidential Discovery Material, to the

extent necessary for proper disposition of the proceeding, is specifically reserved pursuant to
Ruie 3.45, 16 C.F.K. §3.45
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16.  The provisions of this Protective Order, insofar as they restrict the
conumunication and use of Confidential Discovery Materiai shall, without written permission
of the Producing Party or further order of the Administrative Law Judge hearing this Maiter,
continue to be binding after the conclusion of this Matter.

17.  This Proteclive Crder shall not apply to (he disclosure by a Producing Parly or
ita Counsel of such Producing Party's Confidential Discovery Material to such Producing
Party's employees, agents, former emplovees, board members, directors, and officers.

18.  The production or disclosure of any Discovery Material made after entry of
this Pﬂmﬁva Order which a Producing Party claims was madvertent and should not have
been produced or disclosed because of a privilege will not be deemed a waiver of any
privilege to which the Producing Party would have been entitled hait the privileged Discovery
Material not inadvertenily been produced or disclosed, In the event ol such claimed
inadvertent production or disclosure, the following procedures shall be folloved:

(a) The Producing Party may request the retum of any such Discovery Material
within twenty (20) days of discovering that it was inadvertently produced or disclosed (or
inadvertently produced or disclosed without redacting the privileped content). A request for
the return of any Discovery Material shall identify the specific Discovery Material and the
bazis for assorting that the specific Discovery Material (or portions thereof) is subject to the
atlorpey-client privilege or the work product doctring and the date of discovery that there bad
been an inadvertent production or disclosure,

(k)  TtaProducing Pariy requests the return, pursuant to this paragraph, of any such

Discovery Material from another Party, the Party to whom the request is made shall refurn

16



immediately to the Producing Party all copies of the Discovery Material within its possession,
custody, or control — including all copies in the possession of experts, consultants, or others
to whom the [Hscovery Material was provided — unless the Party asked to retiurn the
Discovery Material in good faith reasonably believes that the Discovery Material is not
privileged. Such pood faith belief shall be based on either (i} a facial review of the discovery
material or (ii} the inadequacy of any expianations provided by the Producing Party, and shall
not be based on an argument that production or disclosure of the Discovery Material waived
any privilege. In the event that only portions of the Discovery Material contain privileged
subject matter, the Producing Party shail substitete a redacted version of the Discovery
Marerial at the time of making the request for the return of the requested Discovery Material,

(c) Should the Marty contesting the request to return the Discovery Material
pursnant to this paragraph decline to return the Discovery Matertal, the Producing Party
seeking the return of the Iiscovery Material may thereafter move for an order compelling the
return of the Discovery Material, In any such motion, the Producing Party shall have the
burden of showing that the Discovery Matertal is privileged and that the production was
inadvertent.

19.  Nothing in this Protective Order shall be construed to limit, restrict, or
otherwise affect the ability of the parties to seek to modify this Protective Order by

application to the Administrative Law Judge for good cause shown,

17



20. Entry of the foregoing Protective Order is without prejudice to the right
of the Parties or Third Parties to apply for further protective orders or

for modification of any provision of this Protective Order.

ORDERED:

S = T
James P. Timeny
Administrative Law Tud

Dated: %) 5 0
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, INC,,
a corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,

Docket No. 9298

UMG RECORDINGS, INC,,
a corporation,
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and
UNIVERSAL MIISIC & VIDED
DISTRIBUTION CORP.,
a corporation.
DECLARATION CONCERNING PROTECTIVE ORDER
GOVERNING DISCOVERY MATERIAL
I, [NAME], hereby declare and certify the following to be true:
I [Staternent of employment]

2, I bave read the "Protective Order Governing Discovery Material” ("Protective
Order™) issued by Administrative Law Judge James P. Timony on .
in connection with the above captioned matter. I understand the restrictions on my use of any
Contidential Discovery Material {as this term is used in the Protective Order) in this action and [
agree to abide by the Protective Order,

3. I understand that the restrictions on my use of such Confidential Discovery
Material include;

3 that I wiil use such Confidential Discovery Material only for the purpose
of preparing for this proceeding, and hearing(s) and any appeal of this
proceeding and for no other purpose;



that I will not disclose such Confidential Discovery Material to anyone,
except as permitted by the Protective Order; and

that upon the termination of my participation n this proceeding I will
promptly return all Confidential Discovery Material, and all notes,
memoranda, or other papers containing Confidential Discovery Material,
te complaint counsel or respondent’s counsel, a3 appropriate.

4. I understand that if | am receiving Confidential Discovery Material as an
Expert/Consultant, as thal term is defined in this Protective Order, the resirictions on my use of
Confidential Discovery Material also include the duty and obligation:

a.

to mamtain such Confidential Discovery Material in separate locked
room(s) or locked cabinet{s) when such Confidential Discovery Materigl is
not being reviewed;

to return such Confidential Discovery Material to compilaint counsel or
Respondent's Outside Connsel, as appropriate, upon the conclusion of my
assignment or retention; and

to use such Confidential Discovery Material and the information contained
therein solely for the purpose of rendering consalting services to a Party to
this Matter, including providing testimony in judicial or administrative
proceedings arising out of this Matter.

3. I am fully aware that, pursuant to Section 3.42¢(h) of the Commission's Rules of
Practice, 16 C.F.R. § 3.42(h}, my fallure to comply with the terms of the Pratective Order may
constitfte contempt of the Commission and may subject me to sanctions imposed by the

Comrmission.

Date:

Full Name [Typed or Printed]

Signature



