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UNITED STATTES OF AMERICA

BEFORLE FEDERAL TRADE COMMISSION ”’{Ef‘iﬁ:ﬁ?ﬁ;;ﬁ .
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SO NEGmED IO Y,

SBORELREL

in the Matter of

POLYGRAM HOLDING, INC,,
# corportation

DECCA MUSIC GROUP LIMITED,

a Corporation,
FILEMDMOQCKET NO.

UMG RECORDINGS, INC.,, 48801 6/0010231/1)09298
a eorporation,

and

UNIVERSAL MUSIC & VIDEO

DISTRIBUTION CORP.,
a corporation,

: EMORANDUM IN OPPOSITION TQO COMPLAINT COUNSEL’S
MOTION TO COMPEL RESPONDENTS TO VRODUCE DOCUMENTS

Respondents PolyGram Holding, Inc. (“PolyGram Holding™), Decca Musie
Group Limtted (“Dececa™), UMG Recordings, Ine. (“UMG™}, and Universal Music & Video
Dismitztion Corp. (*UMVD") (collectively “Universal” or “Rﬁspcndcﬁts") respectfally submit
tius mernoranduen in ﬂp‘pnﬂiﬁc.n 10 complaint counsel’s motion to compel Respondents to
produce dpcuments.

Complainl Counsel’s motion is directed fo Specification 19 of Complaint
Counsel’s First Request for Production of Documents, Although this action is based solely on

condnet that allegedly occurred in the context of a joint venture for Three Tenors products, ang
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although Complaint Counsel contend that the “mioratorium® they allege may be found unlawiul
under soms fnm’r of abbreviated antitrust analysis under which no analysis of anticompetitive
effects is requirad, Complaint Counsel are seeking the production of alf market studies,
consurner research, forecasts and surveys regarding “supply and demand conductions for audic
products or video products,” “the relationship, if any, between the advertising/promeotion of
audio products and prices or sales levels,” and/or “the relationship, if any, between the
advertising/promotion of video preducts and prices or sales levels.” See Complaint Counsel’s
Mem. at 2.

Specification 19 is unduly burdensome and is oot reasonably caleulated to lead to
the discovery of admissible evidence, Respondents have searched the files of the employees in
Universal’s classical music group for documents responsive to Specification 19, and have
produced the small number ﬁf documents they were able to locate that were responsive 1o that
request. Additionally, Respondents have informed Complaint Cﬁunsel that they donot have a
company-wide consumer or market research group, and that there is no central repository of
documents responsive to this request. Any further search for documents responsive to this
request woutd entail a pointiess and far-reaching fishing expedition through the files of
nummﬂus.pc'rsnns working in Univerw.] 's t.nan}r rap, hip hop, alternative, popular, and country
rasic labets in search of documents having nothing to do with the Three Tenors joint venture {(of
arry joint venture at all). Completing ignoring the obvious faci that different people listed to
dierent music, Complaint Counsel has not oflered any reason why any consumer research
regarding rap or couantry recordings, for instance, would be of any concelvable relevance o this

aciion.
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Complaint Counsel’s contertion that the requested materials somehow became
relevanl ko this action as a result ol the opinions inpcluded in Respondents® expert n-zpurts reflects
a fimdamental misunderstunding of both the law applicable to the narrow case Complaint
Cougset have ¢hosen to pursue and the opinions of Respondents® cxpert witnesses. Complaint
Counsel are not pursuing a rule of reasen case, it rather contend that the alleged “moratorium®™
on ¢ertain prometional aclivities relating to the 1990 :-md 1994 Three Tenors albums dur.iﬁg the
period surrounding the release of the 1998 album as-part of a joint venture between PolyGram
and Warner can be found unfawful under the abbrevialed, “guick look,” modce of analysis set
forth in, inter afia, California Dental Asse. v, FTC, 526 U8, 756 {19499). To establish liability,
Complaint Counsel will need to establish (1) that the alleged mwratorium had an “obvious™
anticompetifive effect in some relevant markel and (2} that the procompetitive justifications for
the alleged morztorium offered by Respondents are not even “plausible ™ fd at 771-81.
Complamnt Counsel’s failure to establish either of these clements would rcquifm that the alleged
moratoriium be analyzed under the rule of reason and, because Complamt Counsel have chosen
10 forego a rule of reason case, a decision in Respondents” favor.

Accordingly, far from opining that “price discounting and adventising are not
significamt mmpetitiva factors in the recorded music industry,” that the “recorded music industry
is ltke no other industry,” or that “Three Tenors albums are like no other atbums,™ see Complaint
Counsel’s Mem, at 2-3, Respondents’ experts have opined that the alleged moratorium did ot
resull in gy “obviows™ anticompetitive effect, and that the procnmpatitivejustiﬁﬁ:ations
identified by Respondents ave at least “pl.:_msibly” valid, In developing their opinions,

- Respondents’ experts did not rely on consumer research regarding rap or country musie, but

rather focused on Complaint Counsel’s narrow atlegalions and the available documentary

[Fidse 1] 3



evidence and witness testimony regarding the Three Tenors jeint venture and the alleged
moratorinm. Thuy, contrary te Complaint Counsel’s contentien, it is exceedingly untikely that
the market smdies, consumer research, surveys and forecasts regarding other musical penres
woutd be ﬁf any relevance here,
I. Caonclusion
For all of the foregoing reasens, Complaint Counsel’s mofion to compel should be

denied.
Datcd: January 10, 2002 Respectfully submitied,

BRADLEY &, PHILLIPS

GLENN D. POMERANTZ

STEPHEN E. MORRISSEY

MUNGER, TOLLES & OLS0OMN LLP

355 5. Grand Ave., 35th Floor

Los Angeles, CA $0071
(213) 683-9593

By _.AW

Stephen E. MGHiSSﬁ:T:T—

Attorneys for Respondents
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CILRTIFICATE OF SERVICE

I, Stephen E. Morrissey, hereby cortify that on January |}, 2002, I caused a copy of the
artached RESPONDENTS' MEMORANDUM IN QPTOSITION TO COMPLAINT
COUNSEL'S MOTION TO COMPEL RESFONDENTS TO FRODUCE DOCUMENTS to
be served upon the follawing persons by facsimile and Foderal Express:

Geoflrey M. Green

Jahn Roberti

Cary Zuk

Federal Trade Commission

Ath & Pennsylvania Ave., N.W.
Washington , D.C. 20580

Hon. James P. Timony

Chief Admimismative Law Jwdge
Federat Trade Commission

600 Pennsylvania Ave., NW,
Washington , D.C. 20580

GANTT

STEPHUEN E. MORRISSEY \
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Donald §. Clark, Secretary
Faderal Trade Commission
600 Pennsybrania Ave., N.W.
Washington , D.C. 20580



