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Pursuanl o the Court’s scheduling order, Respondents PolyGram Holding, Inc.,
Decca Music Group Limited, UMG Recordings, Inc. and Universal Music & Video Distribution
Corp. (collectively, "PolyGram™ or “Respondents™) respectfully submil this triat brief,

1. INTRODBUCTION

This case involves what Complaint Counsel concede was a legifimate and

procompetitive joint venlure between PolyGram and Wamer Music Group (“Wamer™) for the
creaion of new Three Tenors produets, including the August 15‘.98 album of a Paris concert in July
1998 (3T3) and as-yet unreleased Greatest [its and Box-Set albums of recordings from all three
Three Tenors albums. As part of that joint venture, PolyGram and Warner discussed the need 1o
market the two prior Three Tenors albuins — PolyGram’™s 1990 album (371) and Warner's 199#
alburm (3T2} — in ways that would oot interfere with the cooperation and frust necessary 1o the
potential success of the naw album and would instead maximize the success of the entire Thres
Tenors product line. The parties planned to encourage their rcspc_ctlve operating companies 1o
aggressively promote and discount 3711 and 372 during the June-July period surrounding the Paris
coneert, but to impose a “moratorium™ on those discounting and promotional activities during a ten-
week penod surmoundmyg the release of the new album.  Ultimately, however, tllia.prupused
maoratorium was not implemented. In late July 1998 — after many of its operating companies had
completed their 311 promotional campaigns, but before the moratoriam was to take effsct -
PolvGram informed Warner that it would not agree to the proposed moratorium and instructed its
operating companias that they should promote and discount 31T as they saw fit during the would-be
moratorium period. On these facts, Eespondents should prevail in this case for three separate
TEHNOTS, |

Firse, as detailed in the moving papers submitied in support of Respondents’ motion
for sunim:-ﬂy decision, the only issue that the Court need resolve in this case is a narrow ome:

whether, as urged by Complaint Counsel, the proposed moratorium can be evaluated without oy



analysis of its actual effect (if any) on competition? As amatler of law, the propesed moratorium is
subject to analyns under the rule ofreason. Any antitrust violation under the rule of resson requires
g threshold showing that the challenged practice had an actual anticompetitive effect and, where
there the challenged practice also has plausible procompelilive benefits, proof that the met clfeel on
compatition was anticompetitive. See, e.g., California Dental Asse v, Federal Trade Comm’'n, 526
U8, 756 (1999; Continental Airtings, Inc.v. United dirlines, Inc.,, 277 F.34 499, 508-10 (4th Cir.
2002). Complaint Counsel have offered no. evidence that the proposed moratorium had an}r.actual
anticonpetitive cffect. and Respondents have identified prbuompeLi live juslifications for the
proposed moratorium that are both theeratically and factually plausible. Accordingly, Complamt
Counsel’s case fails as a matter of law,

Second, even if, as Complaint Counsel contends, therc were some friable issue
regarding the “validity” of Respondents™ procompetitive justifications, Respondents would prevail
because thelr procempetilive j;JS[]-flGﬂtiClIlS for the proposed moratorium are, at the very least, valid.
I this case proceeds to trial, Respondents will show that the proposed moratoriumn was a teasonably
nocessary part of the marketing plans for 373, and that PolyGram and Warner both
contemporancously viewed it as a reasonably nacessary measure (o prevent their respeetive operating
companies rom “lrec ding,” 1o avoid consumer and trade confusion that might have reduced salés
of ull Three Tenors products, and to ensure that their operating companies were singly tocused on the
new album. Respondents” experts, Professors Janusz Crdover and Yoram (“Jerry™) Wind, will opine
that these procomipetitive justifications are sound as @ maller ol bolh cconormics and marketing
strategy. While Complaint Counsel will dispute the degree to which the proposed meratorium would
have had any procompetitive effect, there will be no evidence that the proposed moratorium had any
actual anhicompetitive effect. Indeed, the evidence will be tﬁat the proposed moratorium was
irrelevant in the United States because 311 and 3T2 would nol hive been promoted or discounted in

the United States during the relevant ten-week period regardless of whether there was any



moratorium. The only permissible corclusions thus will be that the proposed rmoratonum was either
procompetitive of had no competitive offzct at all; accordingly, there will be no basis for conzluding
that the proposed moratorinm was un.laﬁ*ful. See, e.g, Californio Dentad, 526 US_ at 771-81.

Third, lhe proposed moraldiiom was never implemenied. Tn lale July — before the
August 1, 1998 date the meratorium was to laks ellcel - PolyGram mformed Warner that it was not
goine to implement the proposed moeratorium. Aler learning thal PolvGram would not be
impiementing the proposed maratorium, Warner informed PolyGram that it, too, would not he
implementing the meratorium — although its contract with Tibor Rudas, the manager of the Three
Tenors, prevented it friom discounting 3T2 during the relevant time peried. In a memorandum
distnbuted on July 50, 1998, PolvGram informed all of its operating compariies that their pricing and
promorional activities with respect to 3T1 were nof limited by any moratoriom agreement. Alier
rece] ving that memorandunm, several PolyGram operating companies actualty discounted 3T1 duting
the: would-be moratorivn peried — something that would not have cccwred had the moratorium in
tact been implemented.

Consequently, the proposed moratorium cannot have constitited many violation o the
antitrust Taws, The fact that the parties never ultimately agreed on the terms of the propossd
moratoriam will preclude any finding that there was any agreement to restrain trade. Likewise
because the moratorium was not implemented, there is no evidence that the moratorium had any
gffect on competition anywhzlzre:, let alone in the United States. Under the rule of reason, this lack of
mny aclual anticompelitive eflect in the United States market is dispositive,  See, sg Culifornic
Denrad, 526 0.8 at 771-81. Moreover, the unigue combination of factors that gave rise lo the need
for the moralorium, coupled with PolyGram’s wltimate decision to abandon the moratorinm betore it
was implemented — particulasly when considered along with the fact that the relevant PolyGram
cntitics have been through (wo mergers since the relevant time period — forecloses any finding that

there 1s a substantially likelihood that the challenged conduct will recar. Under the relevant case



Law, these facts also would proclude the issuance of the prospective relief scught by Complaint
Counsel. See TRW, Inc. v FTC, 647 F.2d 942, 954-55 (9th Cir. 1981) (holding that, to obtam
prospecive reliel, complaint counsel must prove that *'ihere exisls some cognizable danger of
recurtent violatuon™y (quoting Liced States v. W Crrase Co 345 TS 629832 (19337).

II. FACTUAL ISSUES TO BE ADDRESSED AT TRIAL
A, The Three Tenors Joint Venture.

Complaint Counsel do pot dispute the existence and procompetitive nature of the
Three T'enors joint venture, See Cormplaint Counsel’s Status Report and Statement of the Case. In
this joint venture, PolyGram and Wamer collaborated in the creation of a July 1998 Three Tenors
concert in Paris and the Three Tenors album of that concert that was released in August 1998 Priox
to the jeint venture, the Three Tenors had recorded two albums: 3T1, distributed by PolyGram; and
a12, distributed by Warner, The 199_8 Album (3713), like 31T ard 312, was recorded at a concert
event held in conjunction with the final match of the World Cup soceer towmament and televised
throughout much of thv:l world. As part of the joint venture, PolyGram and Wamer also planned to
release a Greatest Hits album and/or a “box sct” contalning recordings from all three Three Tenors
albums,

The general terms of the Three Tenars joint ventare between PolyGram and Wamner
for the creation of products relating 1o the 1998 Tiwee Tenors concert are set forth in a document
called the “Three Tenors/1998 Concert/License Agreement’”’ (the “Concert/License Agresment™}
{JIX010)." Pursuant to the Concert/License Agrecment, Warner obtained thé right to distribute the
joint ventare praduets in the United States, and PolyGram acquired the rights to distribute those
products outside the United Statss and apreed to relmburse Warner for one-half of an 18 million

advance, See Conecert/Licenss Agreemeni 2, 4.

T All decuments cited herein will be mcluded on the parties® joint exhibit List.



The Concert/Liccnse Apreement spectlically required PolvGram and Warner to
“consult and coordinate” with one another regarding “all marketing and promotion activitizs”
relating to the joint venture. /4 Additionally, the reverue sharing provision of the Conecert/License
Apreement gave gach parly o substantial interest in the other’s sales of Three Tenors products made
as part of the venture, by providing that each party would be entitled to a fifty-percent royalty on any
net profits derived from sales of any products made pursuant to the venture. fel 9 5{a).

The Concert/License Agrcoment plainly did aoi specity all of the material terrms of the
joint venture. Thus, the égreemant did not set forth the repertoire that was to be performed at the
concert and included in the album; describe the marketing plans for products releases as part of the
Jjoint venture: establish the prometional budget for those products; set the relcasc date for the 1998
albutn; or address the manner in which the prior Three Tenors should be promaoted in comjunetion
with thi Paris concert and the release of the new alhum. At trial, the relevant witnesses — including
Anthony O Brien, the executive who negotiated the Concert/License Agreement on Warner®s behalf,
and Rand Hoffman, the cxccutive whe negotiated the agreement on PolyGram’s behalf — will testify
that they vicwed Warncr and PolyGram as “[ull partmers™ in the joint venture, and proceeded witha
“meneral understanding® that neither party would do anything that might undermine the potential
success of the joint venture. Rather, each party expected the other o work topether in developing the
plans for 3T3 m & manner consistent with sound marketing practices in the recording indu;try.

E. The Parties’ Discossion O The Proposed Moratorium As Part Of Their
Marketing Plans For The New Album,

The issue of how promation of the prior Three Tenors albums would aftect the joint

venlure's success was discussed fTom the outset as part of the joinf venlure. At an internal PolyGram
mectmg held shortly after the joint venture apreement was exceuted, it was suggestad “that the first
album could be price discounted from July 13 fo mid Aungust” (/.2 daring the month prior 1o the

relcase of'the 1998 Album). See Minutes of February 18, 1998 Meeting (JX 27)). The parties werc



concernad that the promotional opporfumty surrounding the Paris concert might be used to promote
the prior albums rather than the new albums, and that promeotion of the prior albums .j:ath-er théan the
new album might lead to lower sales of a/f Three Tenors pradnats.

Although the parties always were in agreement on the basic prineiple that the prior
albims should not be promoted 1n ways that would interfere will: the potential success of the new
album, the precise way to advance that principle was i a constant state of flux and was ncver
wtimalely agreed I;U. The first joint meeting to discuss the marketing plans for the new album was
held on March 160, 19948, One of the items discussed at that mesting was the relﬁtinnship between Lhe
parties’ promadion of the prior Three Teners album and their promoetion of the new album, The
minutes of that mesting indicate that both parties agreed that the prier albums should not be
promoled during the critical release period for the new album in a way that could undennine the
succcss of the new atbum. See Minutes of March 10, T998 Weeting at 3 (IX (3] (stating that parties
had reached agreement thal poinl of sale materials for new album would not “feature the earlier
albums™ and that “a big push on catalogue shouldn’t take place beﬁ::.ra November 15%).

During the months leading up to the concert, thg issue of how to promete the prior
Three Tenors albums in a way that would not intexfere with the release of the new album was the
subject of ongeing discussions. Tn April 1998, representatives from several of the PolyGram
operating companies respoensible tor distributing PolyGram products in their respective tenitories
sought approval lo aggressively promote and discount the | 990 concert diming the two months prior
ta the release of the new album. |

In late April, PolyGram informed its operating companies that they were encouraged
to “mggressively promote the °3 Tenors 1° album and videe . . . around the time of the 3 tenors
concert.” See April 29, 1998 Memorandum from Stephen Greenc and Paul Saintifan to Curopean

Classical MDs/Furopean T.abhel Managers (O8 413).  The memorandum also stressed that



discounting should not occur during the inilial period [ollowing the release o the new albume, The
memorandum discussad the proposed moratorium as follows:
The key point to abserve s that the “ornginal”™ album should not

interfere with the launch of the nesw album (August 10 and all price
discounting activity should be discontinued from July 24 to allow a
cooling off period. Further w this, we also have an agreement with
Atlantic Records that no adwvertising or point of sale material
orieinated tor the launch of the new album will teature packshots of
ihe previcus albums.  This will help ensure that when purchasers
walk into retail on the day of release they face a simple, unchuttcred
sglling proposition . . . . This apreement (which includes price
discounting) will be enforced from July 24 wntil the Christmas
campaigns kit the shops, when the original album will undoubtedly be
promoted as a pricrity relcase (as it always has been).

Il The April 29, 1998 memorandum further explaincd that “this new policy strikes @ balance
between maximizing an opportunity on the ‘orginal album’ and yet protecting our considerable
wnvesiment in the new album.”™ fe

The PolvGram operating companies in vartous countries subsequently songht and
ohtained pormission to agoressively discount 371 through July 1998 to take advantage of the
promotional opporiunily surrounding the concert. PolyGram’s actual pricmg data during this time
period also shows that PolyGram was appressively discountng 3T1 in numerous markets, including
Germany, Franee, and the United Kingdom, during this period. Sze 1998 AIF Data (RX 704), At
trial, PolyGram’s witnesses, including Kevin Gore, the executive responsible for PolyGram’s United
Starcs operating company, will cxplain that PDI};GraIﬂ has nevar used price discounting to promote
the 1990 album in the United Siates, and that PolyGram®s Urnited States operating company did not
sgek approval Lo discount the 1990 alburm duringr this time period.?

The Parties™ Efforis To Finalize A Proposed hMoratorium A greement.

Alfter the parlies expenenced some confusion regarding the scope of the proposed

C.

moratorium, Mr. Sainiilan proposed 1hat the parties enter info a “firm agreement,” and suggested that



such an agreement was necessary to ensurc that “unrestricicd price competilion on the 1990 and 1994
albums and videes™ would not “damage sales of the new release™ and to protoet the “massive Jaint
investment™ in the 1998 Album. See July2, 1998 Letter from Paw! Samtilan to Anthony O Brien (TX
9). Mr. Saintilan proposed that this “moratorium® would preclude all price discounting and
advertising of the 1990 and 1994 albumsy and videos between August 1, 1998 and Qctober L3, 1998,
I Inaletter dated July L0, 1998, Mr. Saintilan refterated this proposal (albeit with the inclusion of

‘November 15 as the end date for the proposed moratorium}. Seez July 10, 1998 Letter from Panl
Saintilan to Anthony O Brien (JX 1).

In respunse, Warner suggested different terms for the moratorium, Wamer said that it
was not inlorested in a formal agresment, but that it was willing to “observe the moratorium between
Augast | through 1o October 15, See July 13, 1995 E-mail from Paul Saintilan to Chris Roberts,
Rand Hoffman, er &l (TX3). Warner proposed that, during the tevm of the proposed movatorium,
“prices should be *normal” and not subject to any special discounts or promotions.” @ “Thus, under
Warnoer's July 13-, 1998 proposal, the moratosium was to provide for a two and ene-half month ban
ot “spectal” discounts and promotions during the period immediately following the release of the

1998 Alhum.

D. PolyGram’s Decision Not To Implement The Moratorium.

Sherlly after the July 13, 1998 communication with Warmer, Mr. Saintilan sought
 teview and approval of Warner's latgst moratorivm proposal from PolyGram’s senior
management before it was finalized and implemented. See July 14, 1998 E-mail from Paul
Sainiilen to Chris Roberts, Pat Clancy, ef ¢f. (JX4). The executives who reviewed the proposal

ncluded PolyGram’s in-house counsel in the United Kingdom, Richard Constant, who it turn

% There also will be no evidenoe that Warnur has ever dizscounted 3T2 in the United States, or thet Wamer
had anv plans to discount 3T2 during the wonld-be moratorium period.



sought additional legal advice concerning Enropean competition laws from Stephen Kon, a
London antitrust awyer.

PolyGram ultimately determined thar it would not proceed with the moratorium.
Accordingly, on July 30, 1998, Mr. Sainlilan sent a memorandum to PolyGram's operating
companies, informing them thal there was “no agreement with Atlantic Records in relation to the
pricing and marketing of the previous Three Tenors albums™ and that they had “discretion 1o act
as they best s|aw] {it” in pricing and promoding 3TL. See July 30, 1998 Memorandum from Paul
Saintilan o Distribution List (TX 76). Thus, as of the date the moratorium was to have taken
cffeet. PolyGram had insiructed its operating companies that thajr pricing and promation of 3T1
were not limited by any agreement, and infnnned them that they were free to use their
“discretion” in pricing 3Tt in the months following the release of the 1998 Album.

PolyGram also told Warner that it was not going to finalize or implement the
moralorurn, I a telephone conversation in late July, Mr. Saintilan informed bdr, O°DBrien of
PolyGram’s dectsion not to implement the moratorivm. Also, M, Kon discussed PolyGram’s
decigsion not to implement the propoesed moratoriwm with attorneys for Warmer, including Paul
Robinson and Stuarl Rabinowilz. On or abow July 27, 1998 Mr. Kon reviewed a drall letter
from Mr. &' Bricn fo Mr. Slizintﬂan, which stated that Warner was not going to agree to the
proposed motatoriwn, See July 27, 1998 facsimile from Mr, Robinsen to Mr, Kon (RX T{}_S]l,.
‘The final version of this dralt letter was sent to Mr. Saintilan, without any material changes, on
or about August 10, 1998, See Avgust 10, 1998 leller from Anthony O'Brien o Paul Satntilan
(D{{}E]}. Bascd on his communications with Wamer representatives, it was Mr. Kon's
understandmy that Warner was not implementing the moratorinm.

The fact that the mnratm’iu;m was not implemented is confirmed by evidence that

several PolyGram operating companies in [act discounted 3T1 in the weeks immediately



[ollowing the release of 3T3. See August 3, 1998 E-mail from TPau Saintilan to Melchor Hidalge
{(IX 79 (approving discounts of 1990 Album); AILF Data (RX 709,

III. LEGAL ISSUES TO BE RESOLVED AT TRIAL

There are several reasons that the proposed moraterium did not constitute an
antitrust violation, First, as a matter of law, Complaint Counsel’s failurc to offer any evidenca
that the proposed moratorium had any acmal anticompctitive effect, coupled with PalyCram’s
identification of procompetitive justifications, must result in a decision in PolyGram’s favor.
California Dental Ass'nv. FTC, 526 U8, 736, T71-81 (1998); Continenial Airlines, inc. v
Einited Airlipes, Fnc , 277 F.3d 499, 509-10 (4th Cir. 2002). Second, even if there were some
triable issne regarding PolyGram's procompetitive justifications, the evidence will show that
those justifications are both legalty and factually sound. Complaint Counsel will be oflering no
evidence that the proposed moratorium had any actual anticompetitive effect, so the only
permissible conelusions from the evidene: will be that the proposed moratorium would have
been procompetitive or had_ no effect al all — either of which would resuil 1o a decision in
Pt)l‘_l,i(:'rram.’s favar, Third, PolyGram's decision not to implement the moratoriian precludes any
decision in Complaint Counsel’s favor, both because it shows there was neither mn agreement to
testrain trade nor any actual antic:{.:m petitive effect, and because it forecloses the finding of some
“rognizable danger”™ that the challenged conduct will recur that would be necessary to justify the

prospective relief sought by Complaint Counsel.

A, The Preposed Moratorium Cannof Be Analyvzed Under The “Ounick Look™
Version Of The Rule Of Reason Ureed By Complaint Counsel.

Ag detailed in PolyGram®s moving papers in support of its motion [ur SUMIIArY
decision, the central legal issue is straightforward and should be resolved in PolyGram’s favor as
a matter of law. The proposed moraterium — an apreement between the parties to a joint venture
for the creation of new Three Tenors products to reswiet the pricng and promotion of two older
Three Tenors albums dunng a ten-week period surrounding the release of a new Three Tenors

album — clearly is subtect to analysis under the rule of reason, nol any per se rule.



1. The Proposed Moratorium Is Not IHegal Per Se
Per se condemnation is reserved exclusively for the types of naked agrecments

between competilors will which sconomists and the courts have scbstantial experience and,
based on that experience, can conclude with conbidence both that they are likely o ceuse
substiniial harm to competilion and thal they have no procompetilive potential. See, o g, Unifed
Siates 1 Sucpny— Voacwgam (il Co., 310 1LS. 150, 218 (1940} (finding horizortal price-lixing
agreement per se jllegal). By conmast, in considering alleged reshaints adopted i the comtext of
joint ventures and other forms of legitimate collaborations among competitors, courts
consistently have refused to apply the per se label. See, e.g, NCA44 v, Boord of Regents, 468
L1885, 100-13 {applying “queick look” versiom af rute of reason to restraints adopted as part o
collage fm‘cb:ali joint venturs}; Chicago Prof™l Sports Lid P ship v, National Baskethall Ass'n,
901 F.2d 667, 673 (7th Cir, 1992) (holding that “the Rule of Reasan supplies the framework for
antitrust anakysis” of restrainiz adopted in the context of joint ventures); Polk Bros. v Forest (Cify
knters, fnc, 776 H2d {85, 189 (Fth Cir. 1985) (concluding that agreement not to compete
adopted as part of joint venture was lawful under rule of reason}; Uited States v. Fisa 1184,
Inc., 163 F. Supp. 2d 322, 343406 (S.D.N.Y. 2001) (holding that restrictions on compelilion
adepted as part of Visa joint venture were iltegal under full rule of reazon). PolyGram is not
aware nf anv case in which an alleged restraint adopted in the context of a joint ventire was held
1o be illegal per se without any analysis of its net competitive effects.

2. Complaint Counsel’s Claim Fails As A Matter of Law Undcr The
Rule Of Reason.

To establish that the proposed moratorium violates tle antitrust laws under the
rulc of reason, Complaint Counsel must show (1} that it had some actual anticompertitive cffcct
and {2 if the procompetitive justifications offered by PolyGram are at least plausible, thal the
actual rer effect was anticompetitive. Cafiforaia Dental, 526 U5, at 771-81; Continental

Airlines, 277 F.3d at 514-17. Complaint Counsel have failed on both counss.



First, Complaint Counsel bave not shown that the propesed moratorzum had any
actual anticompetitive effect. There is no presumption of anticompetitive effects in any rule of
reason casc, and Complaint Counscl are nol providing any evidence that would suppori a (nding
thal actual anticompelilive ellecls are “pbvious™ — as when lhe NBA reslricied letecasls of
Chivape Bulls games tn Chicago, Chicago Profl Sports Limited P Ship v. National Basketbal!
Assn., 961 F.24 667 (Tth Cir. 1992), the NCAA Hmited broadcasts of Oklahoma Sooncrs football
games in Oklahoma, NCAAd v. Board of Regents, 468 118, 85 (1983), or the “dominant™ toy
retailer coordinaled a group hoveott of rival retalers by the leading v manoefacturers, Tops '1.?
Uis, fnco v FTC 221 F3d 9328 (Tth Cir. 2000). Rather, the proposed moratorium would have
affect=d two ameong thousands of compact discs for a brief ten-week period as part of a marketing
plan that enconraged the aggressive promotion and discounting of those same conpact discs
during the two months preceding the moratorium period. Becanse Complaint Counsed are
offering no actual evidence of any anticompetitive affect, their claim must fail.

Second, even if Complaint Counsel had offered evidence of an actual
anticompetitive effect {or alternately were cntitled to the unprecedented “presumption of
anticompetitive cifeet” they attempt to invoke), Complaint Counscl’s claim would 51‘:[11_ fail
becanse there are economically plausible efficiency justifications for the moratoriun. Calijorria
Dental, 526 115, at 771-81. Complaimt Counse] offer a number of arguments as to why they
beligve Respondents' efficiency justifications (deterrence of opportunistic behavior and free-
riding b-y the venturcrs, and development of a coherent marketing plan for the venture) ave not
plausible. But most of Complaint Counsel's arguments have been rejected by courts as a mattef
of law. See, egr, P;JHC Bros. Ine. v, Forest City Eniers., Ine. 776 F.2d 185 (Fth Cir. 19853). And,
in any event, their arguments go to the balancing of procompetitive and anticompetitive cftects
required by the rule of reason, not to the plausibility of Respondents' jusﬁf'lc;ﬂiuns. The
balancing inquiry required to determine whether a challenged practics has any nel
anticompetitive effect here must result in a determination that the proposed moralorium was

procompetitive -- or had no effect at all  because Complaint Counssal has offered nothing to

place on its side of the scale,



Ik Polviaram’s Procompetitve Justifications For The Proposed Moratorivm Are
Factally And Teealiv Sound.

A trial regarding PolyGram's procompetitive justitications tor the proposed
moratorim would ooly confirm thal these justifications are both factually and legally sound, and
that the proposed rnurﬁluﬁ um did not have any nel anbicompetiive elfect. PolyGram expects {hal
the Warner and Poly(Gram witnessas who are scheduled to tesiify at trial all will confirm that the
meoratoriuen was viewed as a necessary part of the markeﬁng plans for 3T3. As Mr. Hoffiman and
Mr, O"Brien will testify, Warner and PolyGram viewed themselves as “full partners” in the joint
venture (rom the outset, and expected their respective marketing personngl to develop the plans
for 3T3 in 2 manner that was consistent with sound marketing practices in the recording industry,
The existence of 3T1 and 3T2 was a factor 10 those I:;!ans. — a factor that would have been
considered by a single firm owning afl theee albums, and that was reasomably considersd by (he
Joint venture, ‘The proposed moratorimen was designed to address an acute risk that certain
Eurgopean operating companies would free ride on the promotional opportanity cr;aated by the
Paris concert in wﬁys that would undermine the potential success of 3T3 and weaken the Three
Tenors brand, and was consistently discussed as part of the marketing plans for 373

Poly(Gram’s experts — Professors Janusz Grdover and Yoram (“Jerry™) Wind —
will testify that the proposed moratorium was plausibly procompetitive as a matter of economics
and an unportant part of a sound marketing strategy for 3T3. Compluint Counsel’s expert
ecomomist, I, Stephen $tockum, has conceded that the efficiency justifications for Lhe proposed
moraterium are plausible, see Stockum Depo. at 317:15-21, and Complaint Counse] apparently
does not dispute that a single firm owning all three albums might well have adopted a similar
marketing strategy for 3T3. See Complaint Counsel’s Mem. in Opp. to Respondents™ Motion for
Summary Decision at 22. Complaint Counsel i offering no evidence that the propesed

moratorium had any actual anticompetitive effect in any relevant market. Indeed, Complaint



Counsal’s expert economist bas conceded that he is not aware of any actual competition that the
proposed moratorium would have prevented. Stockum Depe, at 136, Accordingly, there will be
no basis for [inding the actual ref anticompetitive effect necessary to prove a violation of the
anlilrust laws undar the rule of reason, see, e g, Calijorrnia Dem‘laf, 526 1.5, at 771-81, and the
only permissible conclusion will be that he proposed moratorium was procompetitive or had no

effzet at all.

C. Polveram’s Decision Not To Implement The Moratorinm Mandates A
Decision In Polyaram’s Favor.

Ag deseribed above, the trial evidence will show bevond any scricus dispure that
neither PolyGram nor Warner actually implemented the moratorium. That fael alone must result
in g decision in PelyGram’s favor because it (1) demaonstrates that the moratorium did not violate
the antiires! laws and (2) precludes the finding of some “cognizable danger™ that the conduct is
likely 1o recur that would be necessary fo support the prospective relict sousht by Complaint

Counsel,

1. The Decizsion Not To Implement The Moratorium Proves That There
Was No Antitrust Vielation.

PolyGram’s dectsion not to accept the version of the moratorium proposaed by
Warner on July 13, 1998 shows thai there wus no agreemant, and that Complaint Counsel thus
have not satisfied the fundamental requirement of proving that PolyGram and Wamer actuaily
agreed to restram {rade. NCAA, 468 US, at 98, Moreover, bacause this is a mile of reason case,
Complaint Counsel can prevatl only if they show that the challenped conduct had an actual net
anticompetitive etffect. California Dental, 526 118, ar 771-81. While Complaint Counsel are
ﬂﬁéring no evidence of any actual anticompetitive effect, and whils PolvGram is offering
exlensive evidence that the proposed moratorinm actually would have been procompetitive, the
-SimpleSt explanation of why there was no effect herc is that the moratorium was not, in fact,
implemented. There will be ne evidence that the pricing and promotional practices of any
PolyGram or Warner operating comnpany - let alone the Unirted States operating companies,
whose conduct would not have changed even if the moratorium had been implemented  werc

allected by the moratorium, At the same time, there will be substantial evidence Lhal



PolyGram’s operating companies were given discretion to price and promete 311 as they saw fit
during the would-be moratorium period. |

2. The Decision Not To Implement The Moralorium Ferecloses The

Praspective Relief Seught By Complaint Counsel.

The relicf soupht be Complaint Counscl i this case is exclusively prospeciive —
an order requiring PolvGram to “cease and desist™ certain catepoties of conduct, and to provide
periodic reports regarding various joint venture-related activities. See Complaint at & (Notice of
Contemplaled Relied). However, o oblain prospeslive relicl, Complaint Counsel must show thal
““there exisis some cognizable danger of rccurrent violation.™ TRW, fnc. v, FTC, 647 F.2d 942,
054.55 (Uth Cir. 1981} {quoting Uriied States v. W.T. Grant Co., 343 U, 629, 632 {1953)).
There will be no basis for such a finding here. First, it is unclear when, it ever, a similar _Sﬂt of
facts might converge and lead to 4 situation where another measure like the moratoriom miphd be
considered. The evidence will show that varlous elements of the Three Tenors joml venlurc —
tile agre.fdrnEnl to split costs and benebits on a 50/50 basis, the existence of pror albutns by the
game artist distributed by both companies, the polential for Fee riding ereated by a speeific event,
el — were unigue and unprecedented. Moreover, the morslorium was nol sclually Duplemented,
and there will be no evidence that any similar agreement has ever been eolered imbo in the
recording industy. Complﬁint Counsel’s contention that there iz some danger of recurrencs here

is, as in TR, purcly speculative and is not sufticient to support the relief they sesk here.

IV, CONCLUSION

For all of the foregoing reasons, Complaint Counsel’s clams are both factually

and legally insufficient to establish any violation of the antitrust laws.

Respect{ully Submztted,

Bradley 5. Phillips ¥ \)
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