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WARNER COMMUNICATIONS INC'S MOTION FOR
IN CAMERA TREATMENT OF CERTAIN
CONFIDENTIAL DOCUMENTS DESIGNATED AS TRIAL EXHIBITS

Non-party Warmer Commumicatrons Inc. {“Warner”) moves, under Federal Trade
Commission (“FTC”) Rule of Practice 3.45(h}, 16 C.F.R. §3.45(b), for an order directing in
canterda treatment of certain confidential documents designated as pmpnéﬁi trial exhibits
{“Proposed Trial Exhibits™) by Complaint Counsel. Wamer oversees a collection of entities
known as Warner Music Group (“WMG™). Such documents, copies of which accompany the
non-public version of this motion as Confideniial Exhilits A — BB include information
revealing: {i) WMG's present and future business plans; (i1) WMG's confidential contractual
relations with artists and other third parties; and (iii) WMG's markéting sirategies for cerfain

artigts, retall discounts and pricing p;}]icias. Warner submits that good cause exists for in camera



trcatmrent of the following confidential Wamer docunients for the ime penod specifted, as public
drselosure of such documents would cause “serious competitive injury.”

The Proposed Toal Exhibits for which Warncr secks i camera rcatment arc

listed below:'
Confidential Length of time fr Camera
Exhijbit Dacument I'rcatment Requested
GROLI A
A ITENOGIO0130 10 ¥ears
B. ITENGHGI230 10 Years
. ITENMOIOT5-3TENDOO D737 10 Years
I, JTENOQOQM)2 LS 10 Years
E. ATENGDO10184-3TENOOOT 0185 10 Yeurs
F. ITENOOO 18 1-3TENGOO1G1ES 10 Years
E3 ATENOODOZ 142-3TENOOOD2 147 10 Years
H. STENGO1015T 10 Years
1 ITENG00GT301 10 ¥ears
BR. Portions of Antbony O°Rricn’s L0 Years
Deposition Transen pt2 T 24:25-86:12
GrourB

I ATENGOR209-3TENGOOMZ | 6 Permanent
K. 3TENG0002308-3TENGG002323° Permaneni
L ITENGOO2352-FTTENOMO2403 Permanent
M. ATENMKKIO2405-3TENMO241 2 Permananit
M. ATENOODG3601-3TENOOD03602 Permanent
O, ITENOOG2438-3TENOG002449° Permainent

: At the present time, the admiszibility of Warner's confidential Jocwnenls desipnated by Complamm Counzel
as Proposed 'Urial Exhibits bas wel 1o be ruled upon. Thus, Wamer has tdentified the docoments for which i
camerd trcalment 17 haing squght by reference to each docomeant’s onigrmal bates mitnber 22 previnusly
subnmitted by Warner during the pre-coniplaint investigalory phase of this matter.

¢ Tramscopt of Anthony J. ¥ Brien (and relatad exhibits) (“O°Brien Dep.™), dated Tecember 6, 2001

3 fr cumerse Leutoent soughi for pages ATENO0002308-VTEMNOKN2320 only,

1 Ir camera treatient sought for pages YTENIDOO2438-3TENOG02443 only.
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Confidential

Exhibit
P,
Q
K.
S.
T.
g
V.
W.
X
Y,
Z.
BE.
_ =ROUP C
MAL
BE.

Docament
FTENOODO3ZO8-3THNOOGDZ 200
FTENOOO] 7990-3TENO001 7336
3TENCOGI017I-3TENCONND1EG
ITENOGI001 87-3TENOOOOR LI
FTENOGHG0074-3TENOOONOND]
ITENGOO06987-3TENCON0GOI7
ITENOOOO3 755 FTENOOD)I 765
ITENOOO)S522-3TENOO05531
3TENOOOOMGAG-3TENOI00GS1
ITEN0OO000052-3TENGGD00062
ITENOOOO4303-3TENOUGO4320

Portions of O'Brien Dep. Y 29:13-34:21

ITENQGOOO29T7-ITENOOO3978

Portiens of O'Brien Dep. 91 4%:1-6;
60:22-61:3; 90:23-92:6; 106:14-107:15

Length of time fn Camera
Treatment Requested

Permanent
Permanent
Permanent
Permanent
Permament
Permanent
Permanent
Permancni
Permanent
Pormancit
Permanent

Permanent

10 Yecars

Pormanent



In further support of this motion, Wamer submits the attached memorandum of
law. Neither Complaint Counsel not Respondents™ counsel in this proceeding object to this
request for in camera treatment of the above-identifisd Proposed Tria! Exhi bits.” A proposed
order is attached for the Court’s convenience. Wamer respectfully requests that the Court grant
this Motion for In Camera Treatment of Certain Confidential Decuments Designated as Trial

Exhibits to avord serous competitive bamm.

}RESPEC’tqu].-r submitted,

George 5. Cary

Tanya N. Dunne*

Cleary, Gattlieb, Steen & Hamilion
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1801

Tel: (202) 974-1500

Fax: (202)974-1999

Counsel for Non-party
Wamer Communications Inc.

* Admitted in New York only. Werking under the
superviston of principals in the Washington office.

Dated: Febrvary 28, 2002

’ The FUL has requestad, and Warner does nat ohject, that witnesses be able to discuss the contracts in Oroup
B int “general terms:” provided, however, that (he identified contracts, and drafts thereot. be kepl under seal.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSTON

In the Matter of

POLY GRAM HOLDING, INC.,
a corporation,

DECCA MUSIC GROUFP LIMITED,
a corporation,
Docket No. 9298

UMG RECORDINGS, INC.,
a eorporation,

and
UNIVERSAL MUSIC & VIDED

DISTRIBUTION CORP.,
a corporation.
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PROFPOSED ORDER GRANTING WARNER COMMUNICATIONS INC.’S
MOTION FOR IN CAMERA TREATMENT OF CERTAIN
CONFIDENTIAL DOCUMENTS DESIGNATED AS TRIAL EXHIBITS

Upon the motion of non-party Warner Communications Inc., and for good cause
shown, IT IS HEREBY ORDERED that the following confidential documents designated as
Proposed Trial Exhibits (and portions of O'Brien’s Dep.) be placed in camera:

Length of Fr Camera

Document Treatment
3TENCOG00130 10 Years
3TENOOG00230 14 Years
ATENOOOL0795-3TENOOO 0797 1t Years
ITENODGODZ25 10 Years
3TENO0010184-3TENO(010185 10 Years
3TENG0010181-3TENGOO10183 ' 13 Years

3TENOD0O21 42-3TENGOO02147 14 Years



Document Length of fr Camera

Trecatment
JTENOOGITS] 10 Ycars
ITENGOOGT 30 10 Years
FTENGOOO0209-3TENDDOOGZ 16 Permancnt
3TEN00002308-3TEN0D002323] Permanent
ITENOODO2392 -3 TTENOODIZANS Permancnt
ITENG0002405-3TENDCGOO2412 Permaneni
ITENOOOOIGD]-3TENOGITG02 Permanent
ITENH002438-3TENO00O2449° Pormanent
ITENOGOO3Z98-ITENDOG03299 Permanpent
ITENGO1T990-3TENDOOL 7996 Permanent
FTRENOGOONT 73-3TENOODOOT 86 Peonancat
3TENGQOOOOIZT-3TENOOOO()1 99 Permaneni
ITENGOOO0074-3TENOMIR0091 Permanent
FITENODOOGIRT-3TENIHIGA99T Fermanent
FTENOOOOITSS-FTENMOIZ763 Permancnt
3TENGHIOS522-3TENDDO05531 Permaneni
ITENOHOOGA0-3TENGOO0065 1 Parmancot
FTENOOUBOGS2-3 U ENOOM 62 ' Permanent
ITENGOGO4303-3TENOG320 Permancnt
ITENQOGOIS7T-3TENDONIS7E [0 Years
Portions of O’Brica Dep.:
N 8:25-56:12 1 Years
T 29:13-34:21; 49:1-5; 60:22-61:3; Permanenit

90:23-92:6; 106:14-1{7:15
IT IS FUURTHER GRDERED that, in addition ta ihe prolection specified in

Federal Trade Commission Rule of Practice §3.45, the confidential materials designated herein

! Tu citmeera leeatment grunted for papes 3ITENUO002308-3TENGD002320 only.
fu camery treatment granted for pages ITENO0OG38-F1IEN0G0002443 only.
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shall not be disclosed to any employee of Respondcints, excepd as provided for 1n the Modifed

U'rotective Order entercd previously in this proceeding.

James P, Timony
Chicf Admmstrative Law Judye



UNITED STATES OF AMERICA
BET'ORE TIIE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, INC,,
a corporation,

DECCA MUSIC GROUP LIMITED,

a coTporation,

UMG RECORDINGS, INC..,

a corporation,
anid

UNIVERS AL MUSIC & VIDEO
DISTRIBUTION CORF.,
it Corporation.

i i e S

Doclket No. 9208

CERTIFICATE OF SERVICE

I, Tanya N. Dunne, hereby certify that on March 6, 2002, I caused a true and correct copy of
WARNER COMMUNICATTONS INC.’S MOTION FOR IN CAMERA TREATMENT OF
BOCUMENTS DESIGNATED AS TRIAL EXHIBITS (PUBLIC RECORD) us be served
upon Lhe (ollowing persons by hand delivery or by facsimile:

Hon. Tames P. Timony

Chief Administrative [.aw Judge
Federal Trade Commission
Room H-112

600 Pennsylvania Avc.,, N.W.
Washington, D.C. 20580

A etard Dagen
Creolitey M. n
John Roberti

Cary Zuk

Melissy Westman-Cherry
Bureau of Competilion
Tederal Trade Corumission
601 Pennsylvania Ave., N.W.
Washinglon, D.(C. 20580

Donald 8. Clarl, Secrefary
Federal Trade Commission
Room H-139

€00 Pennsylvania Ave, NW.
Washington, D.CC. 20580

Dradley S. Phillips

Cilenn 1. Pomerantz

stephen E. Mornssey

tunger, Folles & Olson LEP

355 South Grand Ave_ . Swite 3500)
Los Angeles, CA Q0071

Tanya N. Duhne

*FAdmilled in NY enly, Working under the supervision ol
the yuincipals o e Waslinglon office,




UNITED STATES OF AMERICA
REFORE THE FEDERAL TRADE COMMISSION

In the Matter of

POLYCRAM HOLDING, INC.,
a corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,

Dockel No. 92908

UMG RECORDINGS, INC.,
a corporation,

and

UNIVERSAL MUSH & VIDEO
DISTRIBUTION CORP.,
a COTpoT4t]on.
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MEMORANDUM OF LAW IN SUPPORT OF
WARNER COMMUNICATIONS INC.S MOTION FOR IN CAMERA
TREATMENT OF CERTAIN DOCUMENTS DESIGNATED AS TRIAL EXHIBITS

Non-party Warner Communications ].m:. (“Warmner™) respectiully submils this
memorandum of law in suppert of its motion for an order ditecting i camera weatment of a
gmall number of competitively sensitive confidential documents out of the hundreds of
confidential Warner documents that have been designated by Complaint Counssl as Proposed
Trial Exhibits. Wamer oversecs a collection of cntities known as Warner Music Group
{"WMG"). The cenfidential Warner docurmnents for which in camera treatment is mught1 fall

into three general categaries:

! Wamer alse secks to redact certain portions of Antheny 1. O°Brien’s Deporition (and related exhibits)
(O Brien Dep.™), dated December 4, 2001, from the public record.



CGrroup A Documents revealing WMG's precent and fiture business plans and
strategics for the upcoming 3 Tenors Groatest Hits (“Greatest Hits™) album rclcase,

Group B: Documents revcaling WMG's contractual relations with arfiste and
other third parties; and

Group C; Documents revealing WMG's 3 Tenors operating costs, retal and
marketing strategies for certain artists,

As discussed 1n more detail below and in the attached Declaratien by Panl
Bobinson (Scnior Vice President and Deputy Gencral Counsel ot Warnor Music Group Inc.
(“WMG Inc.”)), these documents fhereinafter referred to as the “Confideniial Documents™)
collectively reveal: confidential proprictary information coﬂ-:.,cming WMG's current and future
business plans with respect to its upcoming 3 Tenors Greatest Hils album; WMG's highly
competitively sensitive contractual relations, tenms and conditions with the 3 Tenors and jomit
venture parmers and confidential negoliztions summoundiny such comtractls; and siratcgic
marketinge and retail discounting/pricing plans and operating cost daia used by WMG to
digtinguish 1tscll from its competition,

The finding and signing of artisi= (and the torme and conditions of such
redationships) is Lhe comerstone 1o suceess in the recond business and secrecy is important in
mamnlaining a compstitive edge. Giving WMG’s competitors access 1o such highly sensitive
information—which they would not otherwize have—would put WMG at a serious and
irreversible competitive disadvantage.

Warner provided a copy of the lollowing Confidential Documcnts in response to a

subpoena served by the Federal Trade Commission (“FTC™ in the pre-complaint investigatory



phase of this malter, which Warner has since settled with the FTC.? Dne to the competitively
sensilive information which they contain, Wamcr received “Confidential Discovery Material™
treatment for the Confidential Docoments (and other confidential Warner docurnents nof listed as
Fruposcd Trial Exhibiig) pursuant io the Modilied Prolecizve Onder enlered m (his pl’uC{:ﬂdiﬂg.j
The conlidential basis upon which Warner provided thesc decuments should be mamtained.

Although Warner and WMG would prefer for sound business reasons that many
other confidential and sensitive brsiness documents identified as potential trial exhibifs by
Commplaint Counsel not be placed on the public record, in appreciation of the F1C s policy of
favoring public disclosure in adjudicatory proceedings Wamer has been selective in seeking fn
camtera troatment for only the most sensitive documents,

L DESCRIPTION OF CONFIDENTIAL WARNER DOCUMENTS

A, Documents revcaling WMG’s present and future husincess plans related {o
the upcoming 3 Tenors Greatest Hils album release,

The following Confidential Documents contain information that is highly material
to the competilive suceess of a product yoi to be relcased 1 the market i.¢., the 3 Tenors Groatest
I'its. Although some of the Conlidential Documents may be a couple of years old, they arc
refated to repertodre, pricing and marketing plans that remain highly relcvant and compﬂtit_ival},f
sengitive foday; Lhis information would not otherwise be avalable outside WMG or the jeint
ventire. Sec Declaration of Paul Robinson, dated February 28, 2002, 7 6 (“Rohinson Decl.”)

Propused Trral Exhibil 3TENGHI00130, atlached as Confideniiial Exhibit A, is an
internal memorandum discussing, among other competilively sensitive information, the proposed

reperloire, pricing points, advances and royaltics payable, suggested release dates and other

-—n

: See Warner Commmunications Ine., File INa, 00140231 (200 E) { Coneent Order}, availabde st
B fwewow fie_sov/os 200 L0 7 vammerdn. him.




contractual terms of the Cireatest Flils release. This information reveals the proposed confidential
business strategy and marketing plans relatng to product yet to hit the market,

Proposed Trial Exhibil 3TENGGR0002340, attached as Coniidential Exlubil B, 75 a
communication hetween the joinl ventire partners reflecting confidential husiness stratcgy with
respect Lo the proposed release of the Greatest Hits album, including mformation regarding
competitors’ products and the effcet that they may or may not have on the future release.

Proposed Trial Exhibit ITEN00G10795-3TENOOCLG797, attached as Confidential
, Exhibii C, iz a communication betwesn the joint venture partners reflecting the confidential
busincss strategy with respect to the proposed repertoire of the fture Greatest 1lits alhum.

Proposed Toal Extubit ITENGOOM(225, attached as Confidential Txinbit D, is a
communication between the joinf venture partners reflecting the contidential business strategy
and marketing plans for the upcoming alburn release, including information regarding a
competitor's prodluct and the effect that 1t may or may not have on the future rofease.

Proposed Trial Exhibit 3TENHIO Q1 84-3TENQOG]1 0185, attached as Confidential
Exhilit E, is an internal communication (with attached correspondence between the joint venturs
partners) reflecting confidential business and marketing strategy with respect to the proposad
repertaire, related costs and other promational aspects surromding the rolease of the filure
(ireatest [lits albuim.

Proposed Tral Exhibit ITENOK10181-3TENGH 0183, attached as Confidential
Exhibit T, is a communication between the joint venture partners reflecting confidential business
stratcgy with respect to suggested reperloire, sales estimates in the United States and ahroad, and

potential release dales for the future Grealest Hils album.

——r

Sct: Polypram Holding Tne., Tocket Wo. @298, (Now. 5, 2001} F.T.C, (Modified Protective Crder Governing
Driscovery Material).




Proposed Trial Exhitit 3 TENOODO2142-3TENGO002147, attached as Confidential
Cxhibit G, is a commimication between the joint veniture partners reflecting proposed repertoire
and accompanymg lner notes for the fluee Grealest Hits album.

Proposed Trial Exhibit 3TENOOO10151, attached as Confidential Exhibit H, 15 a
communication between the joint veptire partners reflecting business and marketing strafegry for
the forthcoming Greatest 11its album, including information regarding a competiter’s product and
the effect that it may or may not have on the future release.

Proposed Trxl Exhibii 3TENO0007301, allached as Conlidential Exhibil 1, is an
internal memgorandwn reflecting confidential business and marketing sirategy with respect i
proposed repettoire, distribution, royalties payable and other contractual terme related to the
fiore Grealcst Hits albaim.

Portions ol O’'Brien’s Dep., 7 84:25-86:12, aitached ag Confideniial Exhibit BB,
relate to WM(F's plans for the proposed release of the Grreatest Hits album.

I Documents revealing WMG's contractiral relations with artisis and other
third parties.

The followmg Confidential Documents contain inforrmation thal 18 highly material
o WAG's currenl andd fulure comtraciusl relations wilh ariists or olher third partics. Thesc
documents are competitively sensitive and would not etherwise be available Lo anyone olher than
ihe cantracting parties. See Robinson Decl. 4 7. In addition to the mordinate amount of tite,
effort gnd money expended by WMG m securing such contracts, the information contained m the
Confidential Documents below reveals WMG's stratesy in negotiating and confracting wath
artists and others, and makes known confidential confractual provisions nsed by WALG in cument

and future contracts with artists and other potential contracting parties. Robinzan Decl. | 7.



Proposad Trial Exhibit 3TENMG00209-3TENOOOOO2 6, attached as Conlideniial
Exhibit J, is a communication (and atiached agrecment) relecting confidential contractual terms
and conditions relating to the signing of the 3 Tenors for the 1998 congert. The information
contained in this document reflects WM’z stratepy in negotiating and contracting with artists
and reveals confidential contractual provisions used by WM in cwrent and future contracts
wilh olher artists,

Pages 3TENOOOO2308-3TENOOO02320 of Proposed Tral HExhibit
STENGOOO2308-3TENGHIN2323, attached as Confidential Hxhibit K, consist of a letter with an
attached marked-up copy of the draft Three Tenors/1998 Concert/License Agreement (“JToint
Venlore Agresment™) between joint venture partners roflecting proposcd confidential contractual
ternts and conditions sartounding the sigming of the 3 Tenors for the 1998 concert, and m-house
counscl's lcpal advice on the draft.*

Proposcd Toal Exhubil 3TENGO002392-3TENGO002403, attached as Conlidential
Exhibit L, 12 a letter (with an attached mﬁrked-up copy of the draft Joint Venture Agreement)
between joint venturs parners rellceling propused conlidential contractual ferms and conditions
smrounding the signing ol the 3 Tenor: fer the 1998 concert, and Polygrarm’s in-house counsel's
legal advice on the draft.

Proposed Trial Exirbit 3TENGDG£?24D5—3'1’EN 00002412, attached as Confideniial
Exhibit M, is a marked-up copy of the draft Joint Venture Agreement between joint ventine
pattners reflecting conunents o, the proposcd confidential contractual terms and condifions

surroundmg the signing of the 3 Teaors for the 1998 concert.

4 Tt ahould hie podad that VWarees does oot seek de commera iosatnent [or G actoal Joinl Yephns Apleemment
ilself, but rather just the drafts and nopotiations snoounding those drafts. Such documents reveal Wamer's
nogotfating smateptes and sbookd nol be discloged.

¥




Froposed Trial Exhibit 3TENGOOO360]1-3TENOG0O03602, attached as Confidenlial
Hxhibit N, is an internal memorandum reflecting confidential dizcussions of the contractual
terms, proposed retail price points and strategy surrcanding the proposed 3 Tenors box sct and
Greatest Hits albums to be included in the Joint Venture Agreement.

Pages 3TENGO0U2438-3TENOOMZ2442 of Proposed 1Tial Exhibit
FTENGO02438-3TENODO02449, attached as Confidential Exhibit O, consist of a letter with an
attached marked-up copy of dralt Joint Venture Agrecment between joint venture partners
reflecting proposed conlidential contractual terms and conditions surrownding the signing of the
3 Temors for the [998 concert, and in-honsg connsel’s legal advice on the draft,

Praposed Trial Exhibit 3TENOOGO329E-3TENOOON3299, attached as Confidential
Exhibil P, is an internal memoramdum reflecting in-house counscl’s legal advice on the
acgatiations surrounding the siming of the 3 Tenors for the 19958 concett and the proposed Joint
Venture Agrecmcnl.

Proposed Trial Extubit 3TENOCGH 7980-3TENCOOG] 7996, attached as Confidential
Exhihit (), is a letter (with an attached copy of the draft Joint Ventre Agreement) hetween joint
venture pariners roflecting proposed condidential contractual terms and conditions surrcunding
the signing of the 3 Tenors {or the 1998 concert.

Proposed Trial Exhibit 3TENOOUKN 73-3TENOG0G01 86, attached as Condidential
Exhibit K, is an agreement teflacting confidential contrachial terms and conditions surrounding
the signing of the 3 ‘l'enors for the 1998 concert and associated television program mghts.

Proposed Trial Exhibit ATENGOO00187-3TENQOOO} 99, attached as Confidential
Exhalnt 5, i3 an agreement reflecting confidential contractual terms and conditions surrounding

the signing of the 3 Terors for the 1998 concert and avsociated videogram liccnsing tights.



Proposed Trial Exhibit 3 TENGO000G74-3TENDOOOOGOT, attached as Confidential
Exhibit T, is an agresment reflecting confidential contractual terms and conditions surmounding
the signing of the 3 Tenors for the 1998 concert and associated recording licensing fghis.

Proposed Tnal Exhibil 3TEN00006987-3TENGG006997, attached as Confidential
Exhibit 17, is an inlernal memorandurmn reflecting proposed confidential contractual terms and
conditions sutroundmg the signing of the 3 Tenors for the 1998 concert,

The following Confidential Documents, although older than thase listed above,
contain information velecting confldential ferms that scrved as a model for, and wers the basis of
negotiations lor the later agreements (recording liconsing rights, television programming and
videogram liccnsing riphied refating to the Joint Venture's exploitation of the 3 Tenars 1998
comeert including the fortheoming 3 Tenors Box Set and Greatest Llits albums,

Fmpﬁéed Trial Exhibit 3 TENODHZ735-3TENOOOU5 765, atlached as Confidential
Exhubil ¥, is an agreement reflecling confidential conlraciual terms and condiiions relating o the
sigrting of ihe 3 Tenors for the 1994 conceri.

Proposed Trial Extubit 3TEN000G5522-3TEN00005342, arttached as Contidentiai
Cxhibit W, 15 a Iciter amending an agreement (also alfached) reflecting confidential contractual
terms and condilions relating to the sipming of ihe 3 Tenors lor the [994 concert and associated
iclevision programming rights.

PPropased Trial Extnbits 3TENOOGDGG40-3TENGOO0065T; 3TENGHIO0052 -
FTENQOGOD062; and 3 TENODINAZOE-3TENOMKO4320, attached as Confidential bxdibils X Y,
and 7 respectively, are agrecments reflecting confidential contractual terms and conditions
relating to the signing of the 3 Tenors for the 1994 concort and asseciated recording and

videogram licensing rights.



Portions of OFBricn’s Dep., ¥ 29:13-34:21, attached as Confidential Exhibit BR,
reflect the confidential contractual provigions, and reveal the parties” negoliating strategies
surrounding such provisions.

C. Documents revealing WMG's 3 Tenors operating costs, retail and marketing
strategies for certain artisis.

Proposed Trial Exhibit 3TENGO003977-3TENGOOO3978, altuched us Confidential
Extibil AA, is an mternal document reflecling 4 recent summiary of the 3 Tenors operating
gtatcmoet, including confdential business and markefing mformaiion relating to toral sales,
coats, and royaltics. The mfommation contained 1o this decument 1s highly material to present
and [ufure sales of all 3 Tenors products, meleding the yet-to-be-telcased Greatest Hits album
and Box Set, and thus cxtremely sengibive; such information would not otherwise be available
otaide WHIG. Sce Robinson Dcci. 1 5.

Portions ol (FBrcen’s Diep.: ] 49:1-6; 60022613, M. 23-92:6; 106:14-107:15,
attached as Confidential Exhibit BB, reveal WMG’s conlidential marketing strategies and
company pohicies with respect to pricing of albums and retail discounts. The informaiion
cenlained jo these portions of O'Riien’s Dep. is highly material and compeditively sensitive as it
gives competitors an inside ook at how WMG assesses its marketing strategies for, and makes
business judgments related to, various artists. SBuch intormation would not otherwise be
available outside WMG. See Robinson Decl. 4 8.

For reasons outlined below, Warncr respoctiully requests that the documents

described above be granted in camera treaiment lor the time perieds specificd.
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IER ARGUMENT
A Standard For Granting fp Camerg Treatment

The Conlidential Documents contain non-public inlormation as defined under
Scction 4.10{a)(2) of the Federal Trade Commission Rules of Practice (“T'TC Rﬁlf:"), 16 C.FR.

§4.10{a)(2), and therefore warrant in camera treatment pursvant to FTC Rule £3.45(b}.

The I'TT recopgnizes in affording in camera treatment the importance of avoiding
disclosure of competitively sensitive infonnmation which would cause senous competitive harm.

Seg FTC Rude §3.45(b).

The party secking in camerg treatment must demenstrate that “the information
concemed is sufficiently secret and sufficiently material to [its] business that disclosure would

result in serious compelitive mjury.” YVolkswapen of Amenca, lne., 1984 FT'C LEXIS 53, al *5

{June 19, 1984); Gencml Fouds Corp.. 1980 FTC LEXTS 99, at *10 (Mar. 10, 1988,

In considering the secrecy and materiality of such documents, the follovang
[actors should be weighed: “{1) the extent to which the information is known ouwtside af {the
party’s] busincss; {2} lhe extenl 1o which it 15 known by cmployecs and others 1avolved in [the
party’s| busincss; (3) the extent ol measures taken by [Lhe parly] to guard the secrecy of the
information; {4) the valuc ol the information to [the pariy] and to ifs competitors; (3) the amount
ol cfforl or money expended by [the party] in developing the information; (6) the easc or
difficulty wrth which the informatien could be properly acquired or duplicated by others.™

Brsiol-Myers Co., 1977 FTC LEXIS 25, at *5 {Nov. 11, 1977).

The duration of ir cerens trealment is detommped by distinguishing documents

refated to “trade seercts™ as opposed to “ordinary business records,” with greater protection

10



afforded to trade secretz. H.P. Hood & Sons, Inc., 1961 FTC LEXIS 368, at #11-13 (March 14,

1961). Trade secrets include scerct formulas or processes; the disclosure of which “will almost
mvaniably result in injury.™ 1d. at *12. Whereas the “revelation of a business record may in

many instances produce no more than cmbarrassment.” Id.

Although there is a presuinplion thal in camera treatment will not be provided 1o
information that is three or more years old,” the presumplion can be rebutted if the information
soueht to he protected “possess a nnigneness that has extended their competitive sensitivity in

exeess ol the three year period normally considered adequale for confidential business data o

lose most of its competitive ufility.” E.1. DuPont de Nemours & Co., Docket No. 9108 (F.T.C.

December 21, 2000}, Kaiser Aluminum & Chemical Corp., 1977 FTC LEXIS 1 at #5 (Dec. 30,

1977) {(citing Graber Mfg, Co. v. Dixon, 222 F. Supp. 1020, 1022 (D.D.C. 1063) (reognizing

that foto year old documents would provide compelitors with a “potent weapon in diverting

customers” and thus were entitled to in camera treatment),

Lurthermore, s Court has recogmized that requests lor in camera lreatment from
Lnrd party competitors “shonid be received as favorably as possible.” Kaiser Aluminum, 1977
FTC LEXIS 1, at #11-12. “The requesi of a third-party by-stander is desorving of spocial

golitude ...." Id. at *[2 (citing Crown Cork, [1967 FIC LEXIS 128, at *6-7] (dicla)). Wamner is

a “third-party by-stander™ in Lhis action; their competitors should net benefit through forced

thsclosure of its compeulively sensitive confidential information.

3 See General Foods, 1980 FTC LEXIS 22, at *5: Crown Cotk & Seal Co., 1967 FTC LEXTS 125, at #2 (Tune
26, 1967); scc alse Volkswagen, 1984 FEC LEXTS 53, at *7 (noting that pertnanent iz camera treatment is
rarcly granted).
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Az descnibed more fully below, an order Lor v camera wealment for the three
catcgories of confidential Wamer dociments s not only warranied in thig case, bul also

neecssary to ensure WMO does not suffer needloss serious competilive injury.

1. Disclosure Of Confidential Documents Revealing WAMG’s Rusiness
Strategies For The Futurc 3 Tenors “Greatest Hits™ Release Will
Canse Serions Competitive Tnjury.

Warner’s confidential documents relating to the futare release of the 3 Tenors
Greatest Ilits album are “suilicicolly secreC” and “sufficiently material” as to warrant ix camera
treatment. Such documents are cflectively WMGs current and prospective confidential business

and marketing plans, the disclosure of which would cause WG serious competilive hamm.,

WM('s fiture busingss plans are rarely, i ever, disclosed outside of WMG.
Typically only those Wi employees actually inmvolved in a particular release are privy to such
information. Robinsun Decl. 4 6. Tn this case, however, because the Greatest Hits album is part
of a joint venture agreement wilh Polyvuram, certain conployees within Polyeram arc aware of,
and actively participate in the planning, marketing, and development of the future Greatesl Hits
release. Robinson Decl. § 4. nformation related to WMG s [ulure business plans pencrally are
not available to compelitors, nor do competitors have any way to replicate the information.

Robingon Decl. Y 14, 11.

The extraordinary amount of time, effort and money that each company invesis in
plannmyg, developing and rcleasing a new rec;:urd wonld be thwarted if a competitor had access to
this information because competitors could “adiust and alier [their] sales plans to fiustrate and
defeal [WMG's] sales success; ... il compelilors had infermation as to promational plans

conlemplated by [WMG], they could copy the best features of those pians in advance or offset

12



them by running promotions of their own in the samc areas.” United States v United Fruit Co.,

410 F.2d 553,557 nl [5“‘ Cir. 1969), see Kaiser Aluminum, 1977 FTC LEXIS 1 at #5-6,

Shonld this information be publicly available, competitors would have access to
the ptoposed repertoire, proposed pricing, proposed release dates, advances and royallies payable
and other confidential terms related to the upeoming Greatest 1its album. Robinson Decl. 4 6.
Dhsclosure of such vitally sensitive information would place WM at a significani competitive
disadvantage in the marketplace and would allow its compctitors to use WMG’s confidential
informalion to develop their own future strategic plans for competitive releascs. For exampie,

they could use this information in scheduling their own competitive releases. See Robinson Decl.

0.

This Couwrt has recognized that “the likely loss of business advanlayes is a good
example of a ‘clearty delined, sencus imury’ that mandates ir camera treatment under Rule
3.457 Intel Corp., FIC Docket No. 9288 (Feb. 23, 1999) (). Timony) {Order re In Camera

Treatmenl of Evidence at "I'vial); gec also Int’l Ass’n of Conference Interpreters, 1996 ITO

LEXIS 298, at *4 (June 26, 1996). Allowing public disclosure through this proceeding most
certainly would lose any “business advanlage” WMG has over its competitors with respect to the

CGreatest Hits release.

Furlhermore, the documents relate to recent (1.e., less than 3 years ald)
confidential business decisions as well as stratcgics for the [ure, For (these reasons, Wamer
respectlully requests fn camera treatment for the above documents for a pertad not less than ten
years (s the actual release date has not yet been delermined); or in the altemative, a minimum of

three yeurs beginning from the release dale of the Greatest Hits album in the US,

13



2 Digelosere nf WMG's Confidential Contractueal Relafions with Artisis
and Other Third Parties Will Provide Competitors with WhG's
Secret to Suceess in the Recording Industry Causing Serious and
Substantial Competitive Tnjnry.

This category of documents teveal WMUOF s secret contractnal relations, including
internal negoliations and in-house legal advice regarding proposed lerms and conditions for
signing artists {including digcussion on retail pricing for albums yet relzased) and for
eslahlishing a joint venture rclationship that, ifpublicly disclosed, would cause WMG serious

and substantial competitive injury.

WM maintaing a strict policy that limits the disclosure of coniract terms to those
individuals dircctly involved in the negoriations, planning, and implementing of contracts.
Robinson Diecl. § 7. Generally, artists arc awarc of the terms of only their own contracts and rely
oh the confidentiality WMG assures, Robinson Decl. 7. Even cmployecs within WMG who
are not dirccfly involved with a particular artist are denied access to the artist’s contraciual lemms,
WMG docs not reveal specifics about its coniracts with artists or other third parties ontside of

ihose involved in negotiating, planning and implementing such contracrs. Rebinson Decl, § 7.

The findmg and signing of artists is the ke to success in the record business.
Raobinson Decl. § 5. Such confracis are held in the srﬁctest confidence within WMG, and as with
the business plany, the specific detajls suwmounding the release of an upconting album arc among
the most unportant and most confidential information within the company, access to which is
carefully guarded.® Robinson Decl. ¥ 7. Only WMG’s employees with a “need lo know” are

prvy to such intimate detafls of the conraels. Robinson Decl. 1 7.

b While relzaee dutes are made public, they are usually made public appeoximaiely only six wecks before the

actual relcase. Robinson Teel 6 n.l,
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WMMG vigorously compeics with ofhicr record compamcs {or such contracts.
Fobinson Decl. §5. Artists’ contracis are cifcetively the cquivatent of a “trade seerct.™ CL

Huood, 1961 FTC LEXTS 368, at #13-14; see In re (eneral Foods, 1930 F1IC LEXIS 99, at *2. I

is the “secret formula™ by which WMG secures the artist’s commitment. Fobinson Decl]. § 7.
The value of this information lo competitors is ohvious. Should a compelilor be privy to the
wlnnate details behind the signmg of a parficular artist, such compehtor could use the very same
infommnalion to “siaal” thal arlisi (ot & sumilar arhist) away from WMG by using WhG's contracts
as a baseling imd thereby placimy themsclyves in a betler negolialing position. Robinson Decl. ‘]
7. This secret informaiion cannot be replicaled by a competilor because such information 1s
never released (o anyone outside of WM and the nepotiating parlieg.lj Eobinson Decl 9 7.
Compettors would cffectvely o ficc ndinyg on the enormous amount of Lime and money
cxpended by WM in securing these contracts, ensuntygr “scirous competitive injury”™ to WMG.

aee Robinson Decl. Y 11, i2.

Furthcrmore, artists’ contracts by their very nature may only core up for re-
negotiations once every fow years depending upon the artist and genre.” See Robinson Decl. § 7.
Unlike sales data ot pricing information for commedities that may becorme “stale”™ after a wear or
two, the information contained in these contracts serves as a starting peint for fiture
negotiations at the time of contract renewals many years later. See Robinson Decl. q 7. In thal
sensg, the contracts lor the 1998 concert are like current business plans - they will remain

currcht uifil the re-nepotiation and renewal of the arisis” nexl contracl. Thus, the contracts for

The enly way this information may he acquired by one of WMGs competitors is if an actist shows a
conpeirion a copy of the conleact direeily, and artists sre fikely (0 make these digelosures only scleetively, i
at ali, to enbance their own hargaining position. BEolvinsan Tecl. 7.

For example, the contracts fora 3 Tepors performance em e eve ol 4 World Cup Final, by their very nalare,
wonild ooy corne up lur recnepeigiions approxdmately evary four vears,

15



the 1994 album are current and competilively sensitive because many ol the provisions were
used as a starting point for the 1998 album negotiations, which in {um are relevant Lo current and

fuhure negotiations.

For the reasons lisied above, Wamer respoctfully requests that in camera
ireatment be granted for the above contracts (and drafts thereof) permanently; or in the

allemalive, Tor a period of no less Lhan twelve yeals,ﬂ

3 Dvisclosure Of Confidential Documents Revealing WHG's Costs,
Retiil And Marketing Strategies For Certaim Artists Will Causc
substantial Competitive Harm.

WM{G's confidential busincss inlormation relating 1o the sales of all WhMG's
3 Tenors products, and confidential marketing stratepics surrounding numerous artists’
recordings, and retail discounting and pricing policies are “suﬂl::ie:ntl}r secret” and “sufliciently
malenal™ as to warrant fn camera treatment. Such documents provide competitors with an
“mmside™ logk at strategic marketing observations/analyscs and rclated business judgments made

based upen those ohservations.

WHCH would not reveal its cumulative total operating flpures for its 3 Tenors
produc line to the public. Robinsen Deci, 9 . This information is highly matedial to current
atd fwlure sales of 1ts 3 Tenors products {as well as to potential fitture sales of the Greatest Hits
and Box Set} and would he very valuable if ever placed in the hands of its competitors,
Robmson 1ecl. | 8. They therefore reveal to compelilors insights inlo WM s business and

mrarketing decisions. Robinson Decl. 4 8. This information is neither accessible to the public

? Three conzecutive contracts wilh an atlist or group, such as the 3 Tenors, for a special event whose contract

re-negotiations fake place evary Z-4 years (thereby totaling a peciod of wites to twelve vears) should be viewsad
as the equivaleny to floes conseculive years ol historical sales dats, historical business plans and the Tike.

16



nor could it be replicatcd by a compeditor without forced disclosure through this proceeding.

Robinsen Decl. § 11.

For reasons listed above, Warmner respecttully requests /# camera treatient for the
above Confidential Documents (or portions thereof) for a period no less than ten years, with the
exception of certain portions of (’Brien Dep. §Y 49:1-6; 60:22-61:3; 906:23-92:6; 106:14-107:15,

[or which Warner requests permanent i camera trcatment,

In addition to the above, the information eontained within these documents
relating to other artists is totally irrelevant to this proceeding and, as such, should be radacted

from the public vecord.
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M CONCLUSION

For the reasens stated above, Warner respectfull y requests that the Court issue an
.order granting in camera treatment to the above Proposed Trial Exhibits {and selected portions of
O’'Brien Dep.) for the periods specified to avoid needless public disciosure of WMG's most

- gconfidential commercial information.

Respectfully submittad,
{aﬁuﬁm

George 5. Cary

Tanya M. Dunne*

Cleary, Gottlieb, Steen & Hamilton
2000 Pennsyivania Avcnue, N.W.
Washington, D.C. 20006-1801

Tel: (202)974-1500
Fax: (202)974-1999

Counsel for Non-party
Warner Commumications Inc.

* Admittcd in New York only, Working under the
supervision of principals in the Washington office.

TI'ebruary 28, 2002
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, INC.,
a corporation,

DECCA MUSIC GROUP LIMITED,

a corporation,
Docket No. 9298

MG RECORDINGS, INC.,
a corporation,

and

UNIVERSAL MUSIC & VIDEO
DISTRIBUTION CORP.,
a corporation.

et Nt St P S gt g ma St St v’ Vo et ettt et ot

DECLARATION OF PATIL, ROBINSON

PAUL RDB]NSDN, hercby declares as fallows:

L. I am Semdor Viee President & Deputy General Counsel for Wamer Music Group
Inc. (WG Inc.™), a subsidiary of Warner Comummmeations Ine. (“Warner”). Warner oversees
a collection of entities known as Wamer Music Group {""WMG"). Iam responsible for, among

other things, providing legal advice to WMG and WMG Ine.

2. I submit this declaration in support of Wamer’s Motion for fn Camera Treatment

of Certain Confrdential Documents Desigmaled as Proposed Trial Exhibits.

3. WMG 15 invalved, imtar afin, in the business of finding and sigming recording

artists, and in plamming, devcloping and marketing audio and visual recordings of such artists.



4. | am aware that Warncr Music Renelox B.V. was mvalved in a joinl venture with
Polygramn with respect to the pianning, markeling and development of the 1998 album of the 3
Tenors in Paris. 1am also aware that the joint venlure exlends to the planning, marketing and

development of the fubere 3 Tenors Greatesi Hils (“Grealest Fiis™ album and 3 Tenors box set.

5. WMG competes vigorously with other record companies to sceure recording
contracts and subscquently provide artists” recordings in various formats for zale to the
consumer, WMG cndcavors to distinguish itsell from ils competitors by, inter alin, offening
customnized business and marketing strategies in order to allracl more and better recording artists,

as artists arc the key Lo success in the recording busitiess.

. The following Proposed i'rjal Exhibits reveal detailed information regarding
WM{r"s confidential busincss and markeling strategies related to the future release of the
Greatest Hils album. For example, the information contained in these documents relaic fo:
proposed release dates;' proposed repertoire;® proposed pricing;” advances and rovaltics payable
and other confidential ienms® and overall competilively sensitive husiness and marketing
strategics relaled to the Greatest Hits releasc (including discussion of competitors” products).”
This information is kighly material to the future Greatest Hils velease, This information is

extremely confidential and is not dissewinaled even within WMG except on a “need to know™

t While release dales e made public, they wsnaily are made public only approxinately six weeks before
actual release. Proposed Tiial Ba YEENOOOOQ L3, ITENGO0OZ30; 3TENDMNOO22S; I1ENGOOL0LE]-
ITENMHI0183; 3TENOGOIR151.

* Proposed Trial Bx. YTENOOODO130, 3TENGOM 0795-3TENOOGLOTI?, F1LENR010154-3TENGG 0185,
FTENOROIOLE1-3TENOGQ 10183, 2ATENOO)2142-3TENOONO2 147 ; ATENON0TI0.

* Proposed Trial Ex. STRNOGO0 30,
! Proposed Trial Fx, ITENOUDOOL30; ITENCOMITI0L,

? Iroposed Tral Ex, STENQOO0G225; ATENOGO L 0184-3TENOO0] 0185; ATTNOOUTOLE -3 TENOOGT 0 183:
FILENMOLM S, ATTNOOF? 301



basis. Public disclosurc of this confidential information contained in these documents would
cause serious and substantial compelilive imury io WM by revealng to WMG's competitors
the business, pricing and markeling plass for a fulure album release. Revealing o WMG's
competitors such seerct information provides its compeiitors with insights inte WMG's policics,

practices and methads for doing bisiness.

STENGGOOG 130
STENOOGGO2340
JTENOOOTOTO5-3TENDOOLOTYT
3TENO0000225
ITENOODID184-3TENOOOL 0185
ITENICOTHET-3FENDOULLE3
ITIENOOOO2 142-3TENGOM2 147
3TENGOG10151
JTENGOGOTIOT

7. The followmg Proposed "I'rial Exhibits reveal WM(G's confidential negotiations
and conlractoal relations with artists (or their representatives) and other third parties. The
Proposed Trial Exhibils contain detmled information regarding negotiations for artists” recording
contracts;” confidential eonfractual negotiations (including legal advice);” confidential
discussions surrounding the contractuai tenms for the vet-to-be-released Greatest Hits allnun

{including pricing i]!]fir}rrna‘tiun}.E Such confidential negetrations are material ih prescrving the

Proposed Trial B ATENGOOOOZ0S FTEMOO0M2L6; ITENOGONGT 73-3TENMN0M 86; ATENDODGO1ET-
FTENGDNO L9, ITENGMKGNT4-3TENOONON0S 1, ITENGO006087-3 L ENO0R06007; ITENOOMZTSS
ITENDOOE TGS, SILNGO005522.3TENMONS542; ITENOGOONGA0-3TENQON00GS T, ATENOROGO0S52 -
JUENOOOGOMGE: ITENHO00E03-3TENOO04 3 1),

! Proposed T'rial Ux, papes ATENOORIZ30E3TENDOMZ020 of ITENDMG2INE-3TENODMHIZIDS,
JTEMOO002392-2TENDNO2405%, ITENONN 2405V ENINKER 12 pages STLNOODO2434- T TENOOOG2443
ol ITENGONA 383 TEMOOMZ449, 3ITENO0ODI 208 3TEM MO0 200, ITENHIT /00T TRENGN 14,

* I'roposed Trigl Bx. 3TENOMO360 1-3TENDIOGIGO2,



relationship belween WM and artists for future relcases. Artists rely on the confidentiality
WM assures. The only way this information may be acquired by one of WMG s competitors
is il am artist shows a competitor a copy of the contract directly, and arlists are likely to make
these disclosares only selectively, ifal afli, to enhance their own hargaining position. WM has
expended an substantial amcunt of lime, effort and money to securs such contracts, as artists’
coniracts by their very nature may only come up for re-negotations once every few years
depending upon the popularity of the artist and penre of music. Public disclosure of such
coniiracis, and the confidential negotiations surrounding such contracls, would canse WMG
serious compelilive injury by providing WhiG "s compefitors with essentially WMG s “secret
formula™ by which WMG secures an artist’s commitment to the commpany. Competitors conld
uge this inside infomnalion lo place themselves n 2 hetter negotiating position with zn artist to
the detriment o WMG. Such informalion is held in the strictest confidence within WMG and is
not disseminated to anyone other than the conlracting partiez or those within WMG an a “nccd-

i-knea” hasia,

STEMODOOOZ209-3TENODOG2 16
FTENGCOU2303-3TENG002323
FTENOOOG2392-3TENODO02403
STENRIO2405-3TENOOO02412
ITENOOOI3G0] -3 TENOOO036(2
ITENOQO02438-3TENODQG2449
ATENGOOO3298-3TENOGO003299
FTENOOOT7990-3TENOOO1 7006
JTENOOGOCL72-3TENGOOG01 86
ITENOOO00187-3TENGOH}] 99
ITENOO00I74-3TENOOR00091
ITENOOOOGRET-3TENO000699T
ITENGOOO3T55-3T'ENOODO3 TE5



JTENOOOOS522-3TENOQOG5531
FTENOOOO0640-3TENO0OODOS5T,
3TENOQOOOGS2-3TENOONON0G2
3TENO0GO04303-3TENDOO04320

8. The following Proposed Trial Exhibits reveal infoimation relating to WhMG's
confidential marketmyg sirategies for cortain arfists (including but not limited to the 3 Tenors),
and retail discounting and pricing policies. The information contained in Proposad Trial Txhibit:

ITENCGOXI3Y77-3TENOON0IFTE
reveals total sales, costs and rovally dala for all of WMG's 3 Tenors products. In addition,
Proposed Trial Exhibits reflect conlidential totall and marketing strategies and pricing policies
which is malenal and would provide competitors with an “inside” look at how WMG markels a
particular release and the business judgmicnts related o such releases. Hurthermore, this
informalicn is not disseminated outside of WMG and its disclosure would cause serfous and
substantial eompelitive harm o WMG.

3TEROOOLT7E19-3TENOODT TR2(
{page ITENDOO] 7820 only}

JTENQOT17825-5TENQOMH 7830
ITENGOOTV841-3TENGO01 7843
FJTENOOGL7821-3TENGGO1 7822
3TENNQOL7850-3TENQOO 17853
3TENOOOO3977-3 THNOODD)3OTE

JTENOOULTE19-3TENOO01 7820
FJTENOOU 7E25-53TENGOR 7830
ITENGOOL7841-3TENOO01 7843
STENOOOTTR2T-ITENOOO 17822
JTENOOOL7850-3TENGOO L 7ES3



4. I understand that Warner produced a copy of the Proposed Trial Exhibits in
response to a subpoena served by the FTC m ihe pre-complaint investigatory phase of this
matict. The documents produced by Warner arc considered “Confidential IMscovery Matcrial”
pursnant to a protective order entered in this maticr. As Wamer has cntered into a consent
decree, 11 15 not a party to this procecding. [ [urther understand that Compliont Counsel wanl to

w8 such documents in this proceeding against Polygram.

10.  All of the aforementioned Proposcd Tral Exhubits contam competitively sensitive
information that if publicly disclosed would provide competitors with intimale delasils regarding
WM s business and marketing strategies that would place WMG at a serious compelifive

dizadvantage.

11, WMG has invested a great deal of lime and money inte plamming, marketing and
developing its business and marketing strategics, Such significant compctitive information could

not be replicated by competitors without aceess to Warner’s documenis via this proceeding,



12 In sum, it is my belief that public disclosure of any or all of the above Proposed
Trail Exhibits will result in senious and substanital compefitive injury through loss of
confidential business and marketing information integral to the suceess of any recording

COmpay.

13. [ declare under penalty of perjury thar the foregoing is true and correct.

Dated: February A8, 2002

PautMRobinso



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the BMattar of

PUBLIC RECORD

POLYGRAM HOLDING, INC.,
a corporation,

DECCA MUSIC GROUP LIMITED,
a corporation,
Bocket No, D208

MG RECORDINGS, INC.,
a corporation,

and

IINTVERSAL MUSIC & VIDEO
DISTRIBUTION CORP_,
& corporation.
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EXHIBITS IN SUPPORT OF WARNER COMMUNICATIONS INC.*S MOTION FOR
IN CAMERA TREATMENT
OF CERTAIN CONFIDENTIAL DOCUMENTS DESIGNATED AS TRIAL EXHIBITS

Non-party Wamer Communicaticns Inc. (“Wamec) submits the following
redacted Confidential Exhibits K, O, and BB', in support of its Motion For fn Camera Treatment

of Certain Confidential Documents Diesiynated x4 ;[ niaf Exhibits (Public Record version.

' Confidential Exhibits At J. L ta N, Po A4 are confidential in their entirety and are thus not incladed in the
pubic record version of the Exhibits in Support Of Warner Communications Tne."s Motion For fre Camerg
Treatment O Certain Confidenlial Documents Designated As Trial Exhibits.



Cotifidential Exhibit K

[RSEUT RO



Wermer { mmunications k.

7 Confidenial Exhibin K
Confidemizz] Disrgvery Materinl

Suheet e Proeciive Crder

FIEC Dok oA ]

nCarera Troaimeenl Fequesicd

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



Warner £ ormmukicalions inc.

L onfideneial Cossovery Maeerial
Soubicet w Proective Crder
FIT Docioet Mo, 9798

In Carmcra Treammsnn Requesred

[REDACTED: IN CAMERA
TREATMENT REQUESTED])



Wamer Cogramunicozings ke,
Confidenial Discovery Material
Subject to Prmective Order

FIT Docker Me, 9298

In Camera Treatmen| Requedted

|IREDACTED: IN CAMERA
TREATMENT REQUESTED]



Warner Comtmmicalions Tnt.
Confiderninl Discovery Maverial
Subject to Pronective Orrier
FTC Decken Mo, 9298

b Camera Treaiment Reqeesied

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



Warner Communicaiions bt
Confidential Discovery Maicrial

Subject to Prosserive Order
FTC Deckel Mo 92498
InCamera Treanment Requested

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



Wamey Comrrumenions jne
Confidential Distovery Matrnal
Subyest 1o Protestive Onder
FYC Dockel Mo, 5298

In Crrfrera Treaimem Raquesicd

[IREDACTED: IN CAMERA
TREATMENT REQUESTED]



Warner Communicstioms ine.
Confidennal DThecoery Mateniol
Subject o Protective Chrder
FIC Docker B, $293

In Cameta Tresument Requested

IREDACTED: IN CAMERA
TREATMENT REQUESTED]



Wamner ' ommunicacans Lnc.
Conhdernal Dussovery hiaeral
Sobjert in Protective Order
FTC Drcket Mo, 9108

In Camera Trestmen Requesied

[REBACTED: IN CAMERA
TREATMENT REQUESTED]



WameT £ ormmunicilinng nc.
(‘nnﬂdmml Dhscovery Marcmial
Subjecy 1o Prevecsive Ondex
FTEDd-:ImH 9298
th Carnem Treaimen Roquested

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



. Wartner Conamumieations inc.
Confidimnal Discovery Maieriad
Subject st Proective Ovder
. FTC Dociker Np. 9258
- in Camera Treaiment Requesied i

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



Warner Comrramications bac.
Confidennial Discovery Materaal
Suiject to Protective Order
FTE Dacie Wi $I96

In: Carvncra Treamme Requesied

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



Worner Camfrumitsions inc.
Comficdemia Driscovery Mawrial
Subject to Fronective Order
FTC Dockel No. 937

In Carnera Treatmenl Reguesied

[REDACTED: IN CAMERA
TREATMENT REQUESTED]



Wamer Communicanon I,
Confidimuial Dipsovey Marerial
Subiret w Froeriive Oroer

FTC Pracked Mo 9268

n Camers Teeammen Reqoesked

[REDACTED: IN CAMERA
TREATMENT REQUESTED)]
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December Subiect to Proiechive Order
FTC Docker Mo, 9295
In Cameta Treatment Requesied Fage 29
I 10 sisnilarivies in cheit repermire 2meng the albums?
A A Ye, s
A O When you sy "Dt coutd ocam.” did vou
ul*maAD that the 1958 albwom could lose sales 10 the carker
m Three Tenors* albams?
w MR MORRISSEY: Vague
n AYa,
"m MR GAEEN: Mark this, please, 21 Warner
m Exhihis.d,
[y (Docume s bearing Bazes samp ITENOOODS 144
i1 through 3TENQOG04M 163 was matked a: Warney
ti# Exhibiz2 for idensificeson: 124601, FW.)

.
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Caow

[REDACTED: IN CAMERA
TREATMENT REQUESTED]




MATTER NO, D929

Confidensial Discovery Maicrial

Subject wo Fromective Oreder

= FTC Docket Mo, G298

Pope 33 | Comera Treatmem Recuesied
ft MR MORRISSEY: Vagur.
& kY,

[REDACTED: IN CAMERA

TREATMENT REQUESTED]

FPage 34

wn  Q: Priorte the time thae thix corzrac, Exhibir-2,

) was excoted, did you have afy communicItons wAith
@ PolvGram representitives abown the cxploitagon of the
mi 1994 Three Tenors' album? '

528§

m 0: Whar was the ramur of thost communicatons
W A Jdonteecall — [ den't recall Ehe P
3]t frarne, but v hid cooversanons which lead o
W yndermanding that we would create a window fora
m 2 launch for the 98 concem that would be 3 clexran
M unchered faunch,

m & Do vou reeall whether the Rt commasicion
-ra with PolyGrmeegacding thiswindow goowred praal
‘hn afrer the execution of Exhibit-2?

ng  A:; ] beBeve they accured befare then,
i O Ang whar do you teeall 35 being the vme frame
-y} of those discussiony!
;om  A: [ jum indicated I don't rmaadl thar — the ume
i frame, the preciss ume Fame.
' Q: Do you recll that you appecarcd for an
i ifvestigpatinnel hearitg ie Januery of 20017
ol A Yex ] do.
& And you reczll that [asked you a2 sericd af
‘Pt QUENIORS and you answered those quemions?
A Yea,
Q; And vou were inder oath ar that tame?
A Yes,
O And vou snswered those Questions truthiully 1o

3
r

" 1) the bext of your abiliry; is that Hght?
m A That's carredt.
m  O: Did you review thar gansctipt in preparacion
w for today’s dopositicn?
m A: | bricfly movicwed it for 2 shodi period of ome
w today, but | have not fally reviewed ic oo,
. m G Let me ask your o mke 3 kook at page 56. line
m 19 2nd the liney that follow.
-m Do you recall thar you wete diked the following
‘e quesion and gave the following answey -
1 MR, CARY: Hold on. Page 56. line what?
vy MR, GREEN: Scaring at line 19.
1y D: You were asked, "Prior 10 the tiume thar you
pay executed this conezcor. the fime that you were
i) negotting Exhibis-2, were there specific discusions
ne regarding the explofacion of the eadicr album?”
pr Anewer; "With FolyGram®
py  Cheestion: “Right.”
pwm Answsr: "l don't believe $0."
ro Do vou see thae?
gy A Yes,
m & Do you have a differem recoliecton wday?
an A Today ] don't recall specifically when | firt
pa had 2 conversation with PolyGram concermung the
-y ORI,

— _—
——

LR T P A bt =afl .
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MATTER NO. DOJ298

{onfitenial MHscovery Moncmial

Subiect tn Frowector Order

Page 4%

IREDACTED: IN CAMERA
TREATMENT REQUESTED]

m Our album had never Been soid &t 1 mid or burige: prire

m in the U.5.]'m not so familizr with what octurmed
s ouiside of the U5, My area of responsibility is the
re US| could ooty 12l you that § had coove remions

{11 with Warner Music Inte rnational urging them forche same
pz pehod of ume hot o piomote, poditucn their ‘94 album
(a in the res af the wordd. Whether in fict they had done

1) that before and there was siill produc in the stores
s 7 leaser price. ] don't know,

rn Q2 If | rav clarify the 1ermos of the undermending
i1 that vov reached with Mr. Saintlzn. way pan of the
10 apttement that PoiyGiam would sl the 1954 Thive
rm Tenors' glbwurmn in the United Seas=s onby at full price?
e MR MORRIESEY: Vague. lacks foundation.

En A No, they didn't have the 94 albumn

= @ I'm sorry, was pan of your sgrce ment with

il Mr Rzimilan that PolvGm wouwd sell te 1990 Thee
| Tenors album in the Unived S=1es daring this windoo
2 period ondy at fufl price?

= FIC Ihckel Np. 2748
[ Cometa Tremiment Regeeeseed

m apvone at PohvGram. other than Pawl Sapmilan?
= A [dontreczll
5 @ Did vou hove dealings with Chris Robers o
# cannecoon wich the Thiee Tenony” 1 99 proeet?
% A: ! hag Limored dealings »-ith Chins Roberr.
# G Do vou el ever discusseng the Three Tenor
- Morztorium wach Chns Roberts?
m A [ dontmcalf.
m G Dowou recall ever discyssing the Three Tenon
né Morziornoem with Roger Lends?
ey As Jdom't eecall.

o @ Did Mr Sairwilan ever 12l you that Chrs

ttm Robeoros was aware of the mosatonum?

ray A ]don't recall,

g Gz D Mr Sartiben ever cell you that Roger Lewas
1 was gwase of the morstonium?

v Az Again. I don't recall,

& Do you meall disoussing the pomaicrivm widh
Am Rand Hoffman?
4 A Idon't eecall

pn Q: Apzm Hom Mr Sainibn. 80 you kooe of anyon
mzn else 2t Folviiram who was 2ware of your discusyions
) Tegzrd to the Three Tenon Mommsnum?

iy Ar MNe.ldon't

25 B Whar did vou underseind the porpose to be of

Pags 50 1 1

o MA. MOCRRIESEY: Vague, lacks joundation,
Az h was my undormanding thar they would be
m seiting it for their pormal full pErice. 1 don't recadl
w; whar that amowm was, and that they would por be

pi active ly promaning thar atbum duning the period of this

)| MarETonn
m @ Was i your underycanding thar these

) rostrictions would spply 1o PoiyGram Group Diszribyrion

W in the Unned Statcs?
nw A Well, yes. brcause € would be nry undersiaoding

ny that PoiyGram Disribeeon would take inorucmons fom

:; the lahel in rerme of whether i posnanned product,
2 whether it discowsed product or positioned product.
na @ Did the agreemene that you resched with

15 M1 Saimilzn apply 1o thee Three Tenon' videes a5 well
1é: 28 the Three Tenars' audion?

A7 MA_MDRRISSEY: Vogur. kicks foundation.

|11 Ar [ believe 0.

¥ B Who approved the maratorium agreemetit on bohalf

o af Warnes?

mn & I did.

1 O: And whe sgreed on behalf of Folyinm?
71 MR.MDRRISEEY: Vague, lacks fundation,
ey Az I don't know.

25 0O Did youo discuss the Three Teaors Momtorium with

1] Mr. Saimilan’s hemer dazcd Juby 2, 1998}
m  ME MOARISSEY: Vague, ks foundation
m  A: Shon explnavion here. it's a relaove ly simple
p) task for Atlantc Records o make 3 devermenavon tha
1 it will st promore the — s § 994 2lbum alongside 9
m 1058 rlease, Something that can be discassed amony
. very few people. When OnE & OFgznizing a worldend
.y feiease. thert are ey LEOHIORES involved and oy
m morr peaple involved in that proceas, and so from P
e Sabmtikn’s point af view. he woold hawe had o pocity
i1 many more people, which makes i from 2 logistical
17 point of vicw. more complicated maner, 2nd | beliew
=31 that he aeeded to be comforuble thay we underniood
ey this MO@RIOGWE Meam & that — so that he conld
%1 implement this momatorium oupide of the 115
i O Did vou forewand the July 2 lener w Yal Aooh?
A 1 forszrded 2 number of things 10 Val Azoli 1
vy don’t specifically reeall,
¢ & ¥ you sould nern to che previous page marked
'mm 10121, have you seen this memo before?
ae A Yes.
iem  ©: d you have 2 1ole in drafring this memo?
A 1den't befieve 1 did.
4 O; When did you see thi mema?
ast  : [ don't recall specifically when [ saw it.

e ——

=2 m__ - 1l wm
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Fute 57

w1 @ Wiy vou in Paris for the Three Tenors' coneen
@ onJuiv 10, | 9982
m Allwms
W @ Do you recall any commumications with
8 Mr. Sainriln boreeen July 2 and July 10,1998 July 7
# being the ¢eye of the carlicr igner?
m A:ldon reeall
wm  Q: Wha did you undersand 10 be the purposc of the
® Jubr 1O beres? ’
1 A lerme vradin.
py O Saore,
i MA.MDRRESEY: Vague. calls for
i3 Jpeculation.
© s A Okay and your guestich again?
R @: Wha did you underszand o be the purpose of the
wi] July 10 lener frorm Mr. Saingtan?
jm A My undernznding of this lener is thar he
p# was — that he was carifying the steps that be was
i saking for his pan in werma of honoring this agreement
=G #nd pointing ot a couple of arcas wherr there may
rt indeed be 3 linle slippage. 30 he was alerwng mre t0 3
@ couple potential problem treay, bt also clarifving the
il agreemen: and what he was doing.
m1 O Areas of slippage. does that referto
F5 teriories where there may be some discounting of the

m @ And My, Satntilen wntes. quote, Thr cognal
m 1990 afhom would be sald ar the 1op chsinl prce
F powmnt that ot has honoricalsy maded at in each marice
M Closcd Quoie.
ix  Did thas represent & change in the torme of your
w undersanding wach Mr Sanhilan or w3 s jus 3
. emonaliztion?
m & lowas 3 carficeuon,
m G Was it your undernanding that the Sme
te7 ohizgauen sould apph wach repard Lo the 1994 Thn
1 Tenees' alburn?
A Y
qm & During 1998, what w=s the 10p classcal price
- point in the U5, for the 1994 Thies Tenon albwm. if
fg you recall? .

aw ke Inthe US.. cleztly quste different 1o the

7] pricing sructure in Europe.We only have a few pnic
(1 poime. 2nd we typically do not foove albums berwec

i those price poings, We san off at oar full price,
an wehich in this ciac waz 1%.98.%We could then drop thy
.= price dowm (o 3 mid price. winch s currently 11,98,

mn then to 2 budger pree of maybe 7.598.
2] W have done none of thoae things W do not

] betieve this produ is price sensitive, 3o we have no

@4 plans 0 reduce the album from 2 full price 1o 2 mid

n.g-ssj 1

i aldes Three Tenoss' album during the window prriod?
m A Yes. Given the Inencas of the agreement, ¥os,

o1 Again. | should point cur that as I've a2id o6 @ Couple

w1 of pror occgaions. ] 2m not ah exXPETT L Tanen

i perzining o the selling of reconds ourside of the

1 UL and I'm nor sure whit partcular problems Paul and
m others bad to deal with. even in order o £fiT o this

! OYpe of agrTcincnl,

ih @ Looking at page 10117, the firm pege of this

ro memomndum. do vou sce the heading “adve nsing and
«1, promoman?

na A Yei.

ny & The first sermence underneath that reads, quote.
ra The original 1990 afbwmn would oot be adverdsed or
ni pramoted during this period. closed quore.

[1E] wax this 3 change in the agrerment that you had

rr with Me. Samntilan or was this £ —

ay A MNp, ] don't believe so. ] rthink 2 w2s just 2

vi: Testatement of that agreoment,

2y @ Was it vour undersmanding thar the same

2y obiigation would appiy with regzrd 1o the 1994 album?
A Yes

7 O Do vou see the heading “pricing,” number two,
wat “pricing” briow thac?

2n A Yo, .

" price. The pricing differences that wo've beon tking

= abowr zp untl now have been in the aea of = wr
m describe it a8 pricong and posidonung with mrtail.

w1 [t's more of 3 promouonal thing where we pay Feiail
{9 positiof and wr provide 2 discount on product that
m retail 1skes in, and the discount is generally fulfilied

. m by way of fre goods that will cnable individwal

_my roimiers o self this afbum fct 19.98 bat 18.96,

" m beeaese the discouns — wr'e not changing the pro
iy pomd of the album, I chink iUy imporant o make ta
17 poifiL. .

ttm  Q: The prices chat you nfaTed 1o 10 Fesponse 16
itm the carlier question. are those suggesmed ronil prces
Az The 19.98; yes. they are..

4 Q: Dyring 1998, do vou know what the wholesale
] pFICE w3s for the top classical price poir?

m A Non offhznd,

jar  @: Can you approximate that?

i A: If you wani a very sough approximauan, the
=x wholeszlc price is probably in the $12 ange, very ©
P TppOTiTaton.

IREDACTED: JN CAMERA
TREATMENT REQUESTED!
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IREDACTED: IN CAMERA
TREATMENT REQUESTED]

m G ¥ you rurmn o the earbier popr, 10116 ke 2
m tifaze and review thil fovbe,
m &Oar
m & With mference w the page than's smmped 10216,
m iy thi 3 nove that you wrore?
m A Y,
na & The i Kareo?
py A Kafen way oy ayyesant.
‘72 Q: Did you forward Mz, Saicritan's fuly 10
ry memorandum to M ATIOHE
e At Yes
g S What did yon want Mr. Aol 10 40 in response
1w o thiy memeorpdum, if apything?
ra A I'wamrd him to forward it to Ramon Lopez so
re that he conild vndersznd what exactly PalyGram were
rm inrending on doing, so that he could hopefully insorucet
& his affiliates oo do likewise,
i MR GRAEEN: Warner Exhibit-§, piczac.
mn  {(Docume ot bearing Bates smmp 3ATENOOOT 1275
) was mmrked as Warner Exhibi-6 for
| idempification: 1 3-501. EW)
M Q: Warner Frhihpf is 3 one-prpr banderimen

[l

Pags 82 !

1] notr At the wp & says ADB 7/13. 1's Rated stampwed

m ATENOOOLL X745, Take a moorin, pleasy, and teriew Lhis
m ¢xhibit.

# A Okay,

| G: I thi 3 powe that you wrote on July 13, 19987

m A Yes,

MmO On July 13, 1998, did you hevr 3 cogverstan

w with Mr. Llopez and Mr. Azoli regarding the Three Tenors
m Momtorium? '
vm  MA. MORRISSEY;: Yaguce, lacks foundaten.
i1 A; | daeed this noge Faly the ] 3th. T don't recall

= when ] had 1 convessminn wih Ramevs Loper and —
iy @ 1h earty July of 1990, did you hrve s
pep conversation with Raseen Lophes and Vil Az2obi tegarding
e the Thooe Tenon Mommriamn?
ng A Yea,
nn @ Describe, please, that converarion.

A ThE converstios with Ramsweh was along the lines
v of the memo thae | hed recetved from Paw! Saintilen
ao dated 10th of July 1998 cutlining the nicps that

71 PohvGram would ake with respect po this moratoriom.
z Ramuo Lopez agre edto comply with this. He mentioneda
w5 couple of problem areas Jt's clearty srared in fry note

wa here which Tthen communicared 1o Val and 1o PolyGram.
G Wik whom at PolyGram did you commmunicxee?

i A To the bex of my recolleruos. it would have

m heen Maul Sunclan,

o O Did vou wave 2 comversauon with Pau? Smublin
# o0 or abour July 13, 19982

% A TriTo the bes of my rocolicCion. i was

m1 Fasd Saineilan and it wouald have been an that ome

m penod, '

W 8: Whar do vou recall regardin e the sebsines of
™ that conversaion?

A:r Thn Ramon had agreed o comply wath the

[ MOTRTOMUT 35 wr had discumied outsade of the U S that

‘0% there were 2 couple of areas thar sequired four weocks

113 WINMCH RONCE. we might anucipatc some probloms

v there. It was just 2 repor of the agreement and the

™ comersation that [ had sach Ramaon.
G: Do you recall anyching that Mr. Sawudan sad

ol
‘b7 during thar cooversation?
v A No,and I'm pot sure whether o was with Payl or

. with an imcrmocdiary, but, in 2ny event, this was

o regarded 25 good news.

1  MA. GREEN: Worner Exhibiv™. please.

mn {Decument bearing Bares stamp 3TENODOO01424
=3 throdgh 3TENOOOOT1431 was marked a3 Warner

7 Exhiba-? for idemification; 12300, P9}

‘ws @ Warner Exhibit-7 is a lenét amached 1o same

| Fuge |
- | fax vranamimal sherts. All ogother i's four pages.
 m Firm page is Bares mamped 3TENOODO] 428, lax page
m Bates samped 3TENOOQD1 431, Tirst page 15 2 lener from
1 Teny O'Bren o Pau! Saintilan dated Augast |0 ] U
c i Do you tecognize this lenter. Mr. O'Bnea?
m Al ]l recogooe the letter, yes,
m 0 Who drafied this lemer?
w A Tha was draficd by an anomry i ous corpaEic
m deparuncht
pe G Daoyou recall who?
£ A Bef of miy reeollection it was — i was drfied
p2 in ol bomation wuth an outside law B, and [ beticve
. the agoroey af the Music Group was Paul Robmson.
ra;  @: Dig Mr. Robinson ask yow 1o sign this lemer?
1% MR, CARY: Hold on 2 second . We're going
tm 10 confer for a wecond.
(Confertnce berween Mr. O'Bnen and

10!

oy Mr. Cary.)

rw MR, CARY: Can you reprit the gucstion.

P ploase?

gy O Did Mr. Robinson ssi you to sign this leher?
i A Yes

zn  Q: Digd Mr. Robinson direct you o forevard this
i) levigr to Paul Saintilan?
an A Yes

|
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Drervrh boer

Warner { crafmuniclions N,
Confiderrial Deseovery haenial

Sunrect m Fantectme Chder

Fau B

im € Did 5ony reicase 9 Three Tenon slbum w
2 Cabendar wear 20007
m Az ) beliewe they relexwd 3 Chrisores aibum,
G Was vhor doving caiendar vear 2000
W A ] bebeve 5a.
M & Were there amy discussons berwren Sony and
m Warneron the rmzrketing of Warner's Three Tenors albums
#| at the time of the Sony releasel :
M A& Notzo my kacwicdge.
ey & Did Somy's rekeese of 8 Theee Tenors albon have
m? an effect on Wamer's sies of its Thoee Tenory' albome?
gy Az I wonid be impossible for me o el
Q: Seramte from dae Three Tenor' b cnion. e
im] you 2ware of any other insance where Atharmic agreed
ns with znother music Comny 1o wamnc discounting of &n
[ 2o product?
#n7 A Absolimety not.
ry @ At the ime of the release of the 1998 Three
rn Tenors' album, did Warner provide US renilers with
ma point of sale maerials!
#1 Al Yes
1 & Do vou know what rype of point of = materals
Ry were provided?
24 A ) emember one fandee which w35 2 picrore of
w8 the Fifel Tower with pacrures of the Thres Tenors on

' FTC Deakiet Mo 529
Tor Caemers Trearment Requesicd
i @& Do vou roezll whether AtJAfor comtidered

7 lowenng the price of the 1998 Thtee Tenom altnzer
m order e diranish the boys of =tles o older Thiee
wi Tenots' albums?
A Tmosarny coudd vou repoat that?
m O Did atbanric consider iowenng the price of the
™M 'D9EThree Tenors alburs wh omder to diminish the &
@ of szies to the older Three Tenors ™ alboma?
m & No Alanric didn' have the nghr w ampiv
‘ot doeeer the prict of that zlbum. and == don't conaide:
1] pmdur:! 1z be pric: SENNLVE,
i ©:'What do you mean when you sav thar vou don
047 consider the M998 Three Tenors ' zlbum 10 be price
1] AEnsitve?
1 A We didn't believe — 1 mean. we e sill — we
' arr mill selling the 1998 album 31 1 9.98.W'e have not
- regquened from the producer. Tibor, the night 1o rodu:
o the phice to 2 mid price. Fankly, we don't belivve wr
‘o woruld sell signiflcznry more albuma if we were
-l rrduce the price 1o a midt prce.
oy B Did vou think thar voo would lose wales 1o the
‘& older Three Tenors' atbund during this sindow petio
«# thr oider Three Tenors' atbums were priced dignificar
‘ma bekow 19 943
= MR MORRIEEEY: Yague.”

P:giﬂ|. F

m if.

m @ And did this sandee, this madee hebd Three

g Trnors CDi: iy that night?

m o A Yes, I beliewe 0.

& O Did Artic direct retailers that the 1594

#& Three Tenory siurn was 5ot 10 be phroed in these Eifel

M Tower sandees?

m A ] w51 not involved in the specibc markesng

m campmigns, and 30 | way 00t pasty to any cobvors ions
| wirh retailers as 1o what they should or shouldn's do.
re & Do vou know whether Alhintic couli have zrmungrd
17 wrh rewailery thar oaly the 1998 Three Trnors' alham
() would b phced i these Eifel Tower szndeey?
4 R 1daon't koow Bt B0 i T befeve they
could.

& St from the Momorivm agreement tha

wie v been discussing, in | 998, were any other
dtrermarves considesed by Atantic for menimening the
11w doae of sales 1o ode: Three Tepore' 2lbums at the ime
izt that the "8 albom was reieascd®
w1 Lol me ask the quesuon again. In 1998, were
=7 Afy alternatives 1o the MORITQriLm agre eme o ronsidered
] in order o diminich cznnibakyauon?
2 MR. MORRISSEY: Vague, compound.
a A It wasn't ¢ven neceamry to conaider thac,

"1
&
B |
1]

Ay A: I'vr tricd 1o metke o clear that 1'm by e

@ meand. you know, an expen in merkeung or = nor d
o supcmse the specific actrities of the peoplt wha

- MW Markel these reeomic I look a1 3 much — ara glakal
W PHIWT herc.and so I'm noc really qualified o sy

w what anuld happen in terms of the 28 release fthe
m albums were — if the other tap albums, the ‘90 and ’
. | Wrir priced somrwhat lower.

-m My concern. that ] expressed on a number of

m DCamons. is that ! dida't wamt — [ dign t want 10

Yty advertise. I didn't wany to pesdrion:, [ didn't want ta
1a copfuse the consumer into passibly buving 2 "9 or 'S
13 albwm whepn I'm trving w scll 2 "98 album and 50 tha
‘) preey much the answer | could give you.

‘w8 @ Do wou recall any corsiderziion of having

(e guen performer at the 1908 Three Tenoes’ concert?
wn Az lthank that — | thank in the carly maged

‘vw theso may have boon some discussion about that, bot
i discussion would have beon vory much 2t the Abmes
2 Ertegun and Tibor Rudas kevel. It docs ring a bell but
‘@1 [ don't recatl any mames I may have been discussed.
vz @ Did Atlantic want § guest performer to be

'z included a1 che [998 Three Tenons' concert?
e8I dont recall.

- [REDACTED: IN CAMERA
. TREATMENT REQUESTEI]
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Subwet i Frodective Crgler

Paga 8%

[REDACTED: IN CAMERA
TREATMENT REQUESTED]

Face o4

5% ¥R, GREEN: Matk thde a3 Warnex 5, plozse.
nat {Document hearing Bates samp ATENOOD10426
05 w2 marked as Warner Fxhibi-& for
vy idenwification: 12-6-01. FW.)
7 @ Warner Exhibi-D iy & epomosmndum fom Ratmon
o Lopez 0 Vol Azoli dared Oober 2, 1998, Bates stamped
1w ITENDOOIO42S,

=, Have you seen this document bhefore, Mr. OBrien?
a1 A I'm looking fot the eference. ] don't see it

2 but we're ooking 31 the same thing Hght? Okay. Yes,
& & Did you receive this memo guring Oaober of
Ee 19987 .
ex A T believe so.

= FT1C Docket Ko 520
In Camera Treairme T Requesied

m G Dig you mke any actions upoh recenang this
& memo?
a1 Al Idontrecall ) dor't vecall whar, if any,
r; acran | ook,
% B Do vou recall any conversanons regarding the
K MORIOAWLARTE L MEOL i1 {onoe coon With tus memorund
m A [don't =1 doo't teczl] whethe! [ had any
# COPVErSIUOn: ot whether | decided Bmply 1o it thangs
m take their nyral coune,
‘v MR, GREEN: Warner Exhibu-1 0, please.
m  (Document beanng Bares stamp STENDOOLOZN
[t was morked as Warner Exhiba-10 for
% idennfcrnet; 1 26401, PYW.)
‘i Q: What do you have an mind when vou v~
.19 things wake cheir catmal coarse™?
L A Well, wr. I believe. compled fully with the
7 moRtorign Rimon Lopez. I beneve. comphed with the
o Moralonum, 35 far 4 Warner Insemacional Musc »as
‘i concerned The ‘98 cltase wasa warldwide
‘pa disappoisument. and I could sce no reason for cxtenshng
‘r1| the maktoriym a1 this point in ume. 3nd 30 for Warner
a Maak Smermscional 10 bogio again o7 10 consider
% wciling the %4 concert at 2 mid pnce. not anly a0er
7a1 Oober 5th, pat ooly Bas the agreement tha! we kad
i moade . b | didn't see any negzuve fallow om thay

| Faga ¢
pht.and ] don't think it was oecesaary for me 1o
<ommunicate this 10 anvbody, 2ad by "nararl course™ |
mcan 3 i happen.

£ Wamer Exhibin-10 is a memomndam from Tibor
Rudas toTany O'Brich dated October 28, 1998 Batrs
stampe d ATENOOO 1 K28 Take 2 mome nt, pleaswe 1o tevicw
this,

Az Okeay.

Q: b thix 2 reme that you reccived from Tikbar
Rudas on oF abour Ocrober 26, 1959°

A Yes,

O What i "Lucuno’'s C1rsd on radie™?

A: Tibor Ewtay, ] muer tell you, 8 paraculary
1w Agive 1o the way in whach the record busine sg works hoth
% here and overscas, and he actually belicved thar we
pn cowld get Luciano's aria Caruse on the radio 2l over
uh the coutry. 5o we wouid go ang promoze, you know, PLT
i and clissic rock or classics clisses and wharever, and
1% sales of Three Tenors. Clearly it was nota
mn possibilicy, but the thoum of this was can we gel this
‘v Gn the radiq, which, as you know,the mdm 1 the
27 Soongen promotonal tool thal we have for 3 (ypual
121 record, if it was 2 classueml recard or 2 Three Tenors
) oo,
am G I'm going vo gueas that you didn' take 20y
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MA Subpect o Proasesive Chider
. v FIC Dacke No. 4245
Page bt In €amera Treziment Reguesties u

(4} ALIHIN iN FESPONSE 10 ~—

@ A Youre shaohnely correor. The poner is

@ CTATT,

# ME. GREEN: Warner Exhibi-11, please.

| (Documem bhearing Bates samp 3TENOOO 0351

s through 3TENO00104%3 was marked 38 Warner

m Exhibir-11 for idemification; 12-6-01, EW)

w & Wgmer Exhibn-i] is a chree-page documeni. The
- my Brst page is & memo from Pat Creed 1o Tony OFBrien and
1M Margo Scon dated April 29, 1998 Bates mamped
il ITENOOOLO551.the fam page 10553,
(}F4 Lt me ask you 10 rn o the second page Baics .
© py sEmped 10952 Thisis 3 mermorandum from Pau? Sainikan [REDACTED: IN CAMERA

4 1o Prt Creed daxed April 29, 1998 Mave you s€en this TREATMENT REQUESTED)

15 1eme befoye? .
g A Ve,
& At the op of page 10552, is this your
yw handwriting?
om A 10842 wes it iy,
By O Are these your noter from 3 comversaton?
P A: I don't knowe whether they'se my ootes from 4
22 conversation or sumply my noies.
rx  8; Do vou recall any communicarions you had
2« regarding this memorndum fmm Paw Saintilan?
75 A No.ldon't

-3

Fegm 90 | Fap

Mm@ Do vou el dis¢yssing this Memaandim s

m anvone 7t Atlznric?

m  A:ldon't recall any specific coferstion.

w, & If you turn o the i page, 30 you sef whdet

5 heading one it rrads, quote. Amached pleass And 2 copy

m of the mecssage scik by Decca o their affliaies around

m the worid, They are stll looking fot sofme 3o of m MR, CARY: Can we take 3 thor break?

] 2ASUTANCE from us that the |me is being done throygh 5 m  MR.GREEN: Sure.

m Warnes Music Internaciopa), closed quote. J m (A recess was taken,)

ro Do you see thar? . MR. GREEN: Warner Exhibit-12, please.

rn Az Yea ipn (Document bearing Baces samp 3TENODOJS183
sz @ Do you recall ary discusvion of providing ing was marked a3 Warmner Exhibic-12 for
1y assurances of compiance 1o FolyGiram, I'm referring o -3 identificsrion: 1 2601, PW.)
vl discussions char mey harve aben phce on or abowt April pap B Warner Exhibit-12 is 2 detter from Rand Hoffma

re 29. 19987 .08 1o Margo Scon daved June 11, 1998,
Az Again | doo't remember that Bt hack the - Mz OBricn. did you receive a capy of tis
-1 specific converations that we bad, but 1 do recall in 7 lever on or sbow June 11, 19967
1w thiz depositon discussing cormain cxhibics which e A Yes,
vg ingdicate that inderd conversations and commitnicalions ne 0 lsany of the handwriting in 1he upper right
| had wken place with Ramor Loper and he had 2greed 10 g your handveritng?
=y the momorium and ! had commuanicated that 2o Paul g A: 1don' believe .
e Saimilan, and thar completes the circle, ‘mm @ Did you undcrstand Rand Hoffman 1o be
o complathing that Warner was not complying with the
|IREDACTED: IN C4AMERA |4l MROCAtOLium agreement?
TREATMENT REQUESTED] Tﬂﬂ MR. MORRISSEY: Vague, calls for
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MATTER NO. DQ3298

ANTHONY J. O
Decommber €

Fags 102

i A Absoluiely mor,
@ X Was ooc of the reasons vou woukdn't wam the new
@ alburn positioned near the prior 21boms during the
M1 imivial release pericd that vou wamed people wh
i5, zlrcady owned the prior albums 1o purchase the new
€ albam?
m A Yes
™ G Did vour discussions of the propased moratoriur
181 all take place in the comext of develaping vour
ne markenng plans for the new album? -
v ArNe.
‘p B Whywasn't it that those discossions took place
rat i those context?
i A First of al). I'm not sure — I'm ot trying wo
15 be uncooperative here. but, 1 mean, frem an overall
1] positon. ] approved the concept of the momtosium 1
"1 was napinvalve d it the development of the detailed
va fmarkeyng plan, and it made 2 ko of sense to me-to have
this farm of morztorium. Comainly if Atance records
w35 simply copduning bisiness by itsclf, 25 1
previously resiificd, and U wr wrrc relcasing thar 'S8
Abum, wee would not have positioned the "4 album
aloneside it As suniple as that, We weood have wsited
unel muoch er when the baoliday season and the holiday
buyin the saned. and $6 — and $6 1 seemed togical

18]
2]
21
=
=
|

il

'F'agl- 0%

for the marketing plan with PelvGrm 25 our pafner o
comply with that <oncoia, 1o be in accordance with that
CONCERL

2: Did you believe the moratorivm would zpply
agpressive disconnting and promaotion?

Ax Yes,

O: What do vou undermand dggressive to mean?

A: Well, ageressive would mean thay if you arc
paying reradl 10 ke in prodoct and offcring deiils o
remajl — vou knew. whether thase details zre in the
five of ip 1o 10 percent. chat's what I consider
aggressive jn che 1151 don't know whart is considered
aggressive far outside of this counery.
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[REDACYED: ¥ CAMERA
TREATMENT REQUESTED;

[REDACTFD: IN CAMERA
TREATMENT REQUESTED]

;:m] G: Spreificaly, with respeet 1o PalvGram did vou
7] have an undersanding as 10 whether PolbvGam waed
48 empomEry reductions to mid price in the United Stae:
gt A Idont know whar PolvGiram did, boe I would

o doubt that they would do it. for the reasons thae I just
;@ desenbed.

71 G Do vou knoe if PolyGram ever temporrily reduc
17 the 1900 Three Tenars' alhum i the Poited Smies to o
i price?

wn A 1dont know,

Fag

Q: Do you know of PoiyGram has ever sold the 15990
Three Tenors' album at mid price in the United Stazes?

Al don't know, :

Q: Would it swrprse vou if they hadn't sold the
19 Three Tenors' albwm at mid poce in the United
Stares? :

A Would it surprisc mc if they hagl neg?

@: Right.

&: No, but I'm not familar with the — I'mnot
familiar with the sales pattern of the 1990 concert. We
will move product from Rl price w mid price or fom
mid price 10 budgel price based upon the pedgrmanc:
the sates porfarmance of that prodouct and whitwe exp
the ckange in price — what effect we would txpect tl
change in price 1o have on the sales performance of th
i product.
com 0: W1 could focas you fora second on the ime
{1 period prior o any discossion with Mr. Sainilan or
%) Anyone else regarding @ moraorium, Can you focus on
Jimp that ume period for 2 second?

R Yos,

iz O During that time period, prior 1o any discussion
‘e of the mozatorium, did you have any reason to belicve
iea) that PalyGram would disceunt the | 990 albumto mid pr
i1 i the United Ses during the inital release period
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