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Respondenits PolyGram Holding, Inc., Decca Music Group Linuted, UM
Recordings, Inc. and Universal Music & Video Distribution Corp. (collectively “PolyGram™ or
“Respondents™) hereby respectfully submit these proposed findings of fact and conclusions of

law, as well as a proposcd order for the initial decision in this matter:

I. Iotroduction

1. The Commission issued ils complaint in this manter on July 31, 2001, charging
Respondents PalyGram Holding, Ine., Deeca Music Group Limited, UMG Recordings, Inc. and
Universal Music & Video Disiribution Corp. (collectively “PolyGram’ or “Respondents”™) with
unfair methods of competition in violations of Section 5 of the Federal Tradz Comimission

{“FTC™) Act, as amended, 15 U118 § 435,

2 The complamt specifically alleges that PolyGram violated the FTC Act by
agraeing ta a “moeratericm” on the pricing and discounting of two older Three Tenors during the
pericd surmoundings its release af a new Three Tenors album as part of a joint venture with

certain Warner Music Group entities that are not parly to this action.

3. Complaint Counsel claim that the “moratorium”™ is either illegal par 52 or may he
found unlawfui witheut any censideration of the relevant. market or any actual net competitive
cfiects, See Complaint Counsel's Trial Brief. Respondents contend that the maoratorium is
subject fo analysis under any version of the rule of reason, which requires at least some analysis
of any net competitive effects that the moratorium may have had in some relevant market, and
that Complainl Counsel’s cage must fail because they have chosen to forego any sueh analysis.

Sée Iespondents’ Trial Brief.

4. The hearing in this matter began on March 5, 2002, Complainl Counsel called
four live witnesses during their case-in-chief! Catherine Moore, 3 Prolessor a1 New York

University apd an expert in the marketing of recorded music; Rand Hoftman, the FolyGram
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excoutive who negotiated the joint venture agresment; Anthotry O°Brien, the Atlantic Records

Chief Financial Officer; and Dr. Stephen Stockum, an econormiat.

3. Additionally, during Complainl Counsel’s casc-in-chiel, the parties stipulaled to
the admission of substantial portions of the deposition trangeripls of a number of withesses,
mciuding current or former PolyGram employees Fric Kronfeld, Kevin Gore, Jonathan
Licberman, Ch:istoﬁhcr Rﬂbcﬂs,.}‘aul ~aintilan, Stephen Greeng, Stephen Kon, Richard
Constant, Bert Cloeckaert, James Caparro, Gerald Kopecky, Melchor ITidalgo, Lric Tuller, and

Dickon Stainer, as well as the deposition transcripts of the four live witnesses.

&. ‘The parties also stipulated 1o the admussion of the expert reports and deposition
transenpts of two PolyGram cxperts: Janusz Ordover, a Professor of Leanomics at New York
Umversity; and Yoram ("Jerrv™) Wind, a Professor of Marketing at the Wharton School of

Business at the University of Peansvlvania,

7. Finally, the parties stipulated to the admizsion of numercus documents, including

all of the documents on the parlies’ Stipulated List of Exhibits,

g. Respondents rested following Compland Counsel’s case-in-chief contending that,
based on the record evidence, the moratorium was not illegal per se and could not be found
unlawiul absent a showing that it had an actual, net anticompetitive effect in a relevant market

under the requirements of the rule of reason.

I1. Proposed Findings OF Fact
Al PolyGram and Warner
5, In 1998, PolvGram Music Group included the Respondent entities Decea,
PolyGram Records, PolyGram Distribution, and PolyGram Holding, PolyGram Music Group

was engaged in the business of producing, marketing, and distributing recorded music and videos

in the United Stafes and woridwide, Stip No. 19,
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10, InDecember 1998, PolyGran N.V., a Netherlands Corporation and then the
parent of the companies included in PolyGraun Musie Group, was acquired by The Seagram
Company Ltd. {(“*Seagram™), a Canadian corporalion. The niusic businesses of Pﬂly{}fam N.V.
{i.e., PolyGram Music Group) were then combined with the music businesses of Seagram to form
Universal Music Group (“Universal™. Two years later, Seagram Company Lid, merged with

Vivendi 5.A, and Canal Plus 5. A, to form Vivendi Universal 5.4, Stip. No, 24,

11, in 1998, Decca Music Group Limited (*Tdecca™) was a PolyGram label that
specialized in classical music and was part of a business division called PolyGram Classics &

Jazz that included other PolyGram labels, Stip. Nas, 7, 74, 79, 95-97,

12, Warner Music Group {“Warner™ is a group of firms - affiliated with Warncr
Communications, In¢. -- cagaged o the busimess of preducing, marketing, and distributing
recorded music and videos m the Umted States and worldwide,  Among the firms composing the
Warner Music Group are Atlantic Roecording Corp. ("Atlantic™) and Warner Music Intemational
(WM. Stip. No. 26. |

15.  Atlantic Records is a record label that dees business in the United States, Stip.

No. 81.

14, WMIis adivision of Warner Communications responsible for managing and
coordinating the music operations of Warner's operating companies outside of the United States.

Stip. No. 27,

15. Both PalyGram and Wamer distzibote their products through a network of
oporating companics, or "opeos”- subsidiages responsible for sales within a particular country.

Stip. No. 154,

16, Polv{Gram’s United States operating company responsible for distributing, records
in the United States in 1998 was PolyGram Group Distribution, Inc., the predecessor Lo Universal

Music & Vidoo Distribution Corp. Stip. Nos. 76, 80, 82, 135,
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E. The Three Tenors Joint Venture

17. This case involves a joint venture between PolyGram and Warner for the creation
and distribution of new Three Tenors products throughout the world. 1X 22 (November 20, 1957
Memorandurm from Rand Hollman to Approvers described peneral torms of joint vemlurs deal);
Trial Tr. {Hollman at 333:15-336:17; Trial Tr. {O'Bricn)} al 497:5-449:18; Trial Tr. (Moore) al

T40:20-141.5.

18.  The Three Tenors is a musical collaboration consisting of renownoed opéra singers

Tose Carreras, Placido Domingo, sand Luciane Pavarotin Stip. No. 7.

19 Al wl] relevant limes, M. Pavarotli was subject o an exclusive recording
conitract with PolyGram, Mr. Cerreras was subject o an exclusive recording contract with
Warner, and Mr. Domingo was not subject o any exclusive reconding contract, Stp. Nos. 123-

23.

20, Al all relevant times, an individual namaed Tibor Rudas, through an entity called
the Ruday Organization (“Rudas™), exclusively managed the Three Tenors and nroduced and
promied their comeerts. JX 22; 1X 11; JX 100, O°Brien 1/5/01 Depo. Tr. at 19:13-18 {“Mr.
Rudas is the producer and either the individual or through his corporate catities who owns the
rights 10 thi Three Tenors in Concert, as well as the concert that ocewrs cach [sic] year for the

World Cup.™)

21. Becausc of the exclusive rights hefd by PolyGram, Wamer and Rudas, the
recording of any Three Tenors album necessarily required collaboration amaong Poty(Giram,

Warner, Rudas and the Three Tenors themselves. Stp. Nos, 123-125.

22, Prior to 1998, the Three Tenors had recorded twao albums: The Three Tenors, a
1950 alburn distribuied by PolyGram {heréinaﬁﬂr “IT1 o the 1990 Album™); and Three
Tennrs In Concert 1994, a 1994 album distributed by Wamer (hereinafter “3T2™ or the *1994
Afbum™). 8tip, No. 835,

(819772 1] 4



23, 3T and 312 cach containcd songs recorded at live concents porformed by the
Three Tonors during the soccer World Cups in Rome, Haly and Los Angeles, California. Stp.
MNos. 83-85.

24, 3T1 and 3T2 both were very successful: 3T1 is the best-selhng classical album of
all time, and 3T2 achieved “platinum™ sules on ship out m lhe United States. Stip, Nos. 100,

116.

25, Following the suceess of 3T1 and 3T2, PolyGram, Wamer, Rudas and the Three
Tenors all were inlerested in producing a third album (3137 or the “1998 Album™) based on a
concert performance thal was to be held in fiont of the Eilfel Tower in Paris, France during the

1998 World Cup. Stip. Nos, 122, 126, 127, JX 21; IX 22.

26,  PolyGram and Wammer discussed the 1dea of crealmyg 3T3 as part of a joint venture
under which they would both share equally in the nsks and potential benefits of 3T3 was
diseussed at least as early as Apiil 1997, See T 20 {E-mail from Rand Heoiffman to Pat Claney,
Apnl 14, 1997}, IX 21 (Memorandum to Eric Krenfeld from Rand Hoffman, April 14, 1997).

27, By Novembar 1997, PolyGram and Wamer had committed themselves to the
Three Tenors praoject, and were in the precess of finalizing the contracts catablishing their joint
venlure, A Movember 20, 1997 momorandum from Rand Hoffman, the PolyGram Senior Vice
President of Business Affairs responsible for negotiating the torms of the joint venture, to the
“Approvers” — Chriz Roberts, Alain Lovy and Roger Amcs, the senior Polv(ram executives
whose approval was necessary [or the venture Lo proceed — deseribed a proposed “joint venture
deal with Warner Music for a Three Tenors project lo be reeorded in Paris two nights before the
1998 World Cup Final.” Scc JX 22 (Nevember 20, 1997 Memorandom from Rand [Heffiman to
Approvers); Trial Tr, (Hoffman) al 33321 5-3 40:23,

28.  The “Approvers” memorandum noted that, in addition to 3173, the joint venture

alse contemplated new Three Tenors products that would include recordings from 3T and 3T2,
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including “{i) a box set consisting of afl three 3 Tenors albums and (i1) a single-disc greatest hits

allun.” I

29, The *Approvers” moemorandum stressed the substantial financial commitment that
PalvGram would be making 1o the Three Tenors joint venture, The total advance to the Three
Tenors for the audio, video, and broadeast versions of the Paris eoncert would be 518 million —
an amounl which exceeds lhe advances paid to most successful pop superstars. The Three
Tenors also would be entitled to a 25% rovalty on any additional saies after recoupment of the
advance. fd In addition 1o these s_ubsLamial pavments to the artists, PolyGram also was
underlaking 1o splil all of the costs associaled with the production and distribution of the new

Three Tenors products evenly with Wamer, fd

3. DBecause of the unpresedented financial investment that PolyGram would be
making in the Thres Tenors projoot, the “Approvers™ memorandum was supporicd by a detailed
financial analysis of (he transaction. Sez TX 23 (October 28, 1997 Memorandum from Pat
Clancy to Jan Cook, Geoff Lawlan, Alain Rebillard & Rand Hoffman); CX 23, Roberts 11/01/01
Depo. Tr. at 167:1-168:1¢ (noting that Three Tenors joint venture was the “largest albam deal”

that Christopher Roberts had ever approved as President of PolyGram Classics & Jazz).

1. Tnevaluating the transaction —and in projecting that the Three Tenors project
could be profitable — PolyGram emphasized the fact that the venture contemplated a “preatest
hits” album. fd Indeed, according to PolyGram’s analysis, approxumately onc-third _L':f
PolyGram’s anticipated profits would be derived from the preatest hits alburm, See JTX 23
{October 28, 1997 Memorandum from Pat Clancy to Jan Cook, Geoff Lawlan, Alain Rebillard &
Rand Hoffman).

32, Tollowing the approval olthe jounl venture By the relevant PalyGram execulives,
ihi¢ plans for (he joint venture were memorialized in two agrecments: (1) the “The Three
Tenors/1998 Concert/License Agreemen(” (the “Concert/License Agreement’) belwesn

PulyGram and Warner, JX 10; and {2) the “Master Recording License Agreement” belween
[545772.1] g



Wamer and Resorts Production Lid, (“RPL™), an entity affiliated with Rudas (the “Rights

Avrecment™), TX11.

33, The Concerl/Licenss Agrcement was ¢xecutsd on or about February 5, 1998, and

the Rights Agreement was executed on or about Febroary 25, 1998, JX 10, JX 11

34, Under the Rights Agreemeni, RPL agreed to create and produce master recordings
of a Three Tenors concert in Pans on July 14, 1998, to ¢reate and produce the 1998 Album, and

to license the worldwide rights {o those reeordings to Warner, See JX 11 (Rights Agreement 9

1,4

35, Additionally, the Rights Apgreement authorized the subscquent releasc of box sct
and greatest hits albums that would include recordings from the 19940, 1994 and 1990 Three
Tenors Albums. fd T 15.

36.  Tnexchange, Warner agreed to pay RPL an $18 mllion advanec en royahics, and
to provide BPL with a 23% royalty on sales of the 1998 Album and the subsequent box-set and
greatest hits albums. f2 49 5-10.

37, The Rights Agreement contemplated that Wamer would be permitted to sub-

license the “IROW™ {i.c., rest of the world} rights to a third-party, such as PolyGram. 74 {1, 24.

38. The Concert/License Agreement set forth the general terms of the joint vemhare
betweon PolyGram and Warner for (he ercalion of products relating to the 1998 Three Tenors
concorl, wider which Atlantic would distribule the joint venture products in the United States,
and PolyGram would disinbule the jemt venture products outside the United States. JX 10 Tral
Tr. (Hoffman) at 342:1-13 (“All the spoeihes of marketing still had to be agreed. [The
Concert/Liconsc Agrecment] lays out the general — how the relationship works, bow the financial
Interaction works. The record had to be made. Repertoire liad {o be discussed and approved. All
the marketing ¢lements had to be discussed.”); JX 101, (’Brien Depo. 12/6/01 Tr. at 59:25-102:3

{(“1t"s very much a work i progress . .. . [W]hen this agreement was entered into the concert
(519772 1) 7



hadn’l even taken place, and as vou well know, we don't pul the — you know, the entire concert
program onlo 4 D, so there are reperloire issues, there are marketing issues and there were
many decisions thal have — that had 10 be made between the time of signing this agresment and

releasing the album. ™).

39 Pursuanl (o the Concert/License Agresment, PolyGran acquired the “ROW™
rights 0 the 1998 Alburn, as conlernplaied by Paragraph 24 of the Rights Agreement, and agreed
to reimburse Warner [or one-hall ol the $18 million advance paid RPL under the Rights

Agreement. See X 109 2, 6.

40, Addilionally, the Concerl/License Apreement recopnized that Messrs. Carreras
and Pavarotli were party W exclusive recording contracts with fabels affiliated with Warmmer and
PolyGram, respectively, and accordingly required Warner and PolyGram to waive these

exclusive contractls so that the artists could parlicipate in the venture, £ 1X 1099 3(b), {<).

41.  Under the ConcervTicense Agreement, PolyGram amd Warner apreed Lo cooperate
in creative issues relaling o the venture, such as the selection of the songs 10 be included on the

1998 Album. 7« 4.

42.  The same provision of the contract also required PolyGram and Warner to
“consult and coordinate™ vn_rith one another regarding “al) marketng and promotion aclivities in
| connection with the exploftation of the rights.” Id 4. (Under the Righis Agreement, the
“rights” were defined to include not only the rights to the 1998 recordings, but also the right to
use the 1990 and 1994 recordings in connection with the box-set and greatest hits albums. JX

11, Rights Agreement § 13.)

43.  The provision of the Concert/License Agreement requiring PolyGram and Wamer
to “consult and cocrdinate”™ with one another contemplated that PolyGram and Warner would
wiork logether in developing the marketing plans for 3T3 and that each would have access to the

other’s confidential plans relating to the marketing and prometion of 3T3. Trial Tr. (O’Brien) at
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459-500 (Mr. O’'Brien undarstoed “that Wamer would be discussimyg its marketing plans for 3T3
o the Umted States with PolvGram™ and that “Poly(ram would be discussing its marketing plan

for 3T3 culside the Umited States with Warner™).

44,  The revenue sharing provision of the Concert/License Agreement provided that
each parly would be entitled 1o & filly-percent royalty on any net profits (and an obligation to pay
a royalty at the same rate for anv net losses) derived from sales of any products made pursuant to
the venture, and thus gave sacl parly a substantial interest in the other’s sales of Three Tenors

products made as part of the venfure. JX 109 5.

45.  Finally, the Concerl/License Agreement required that the part.ie:s use (ke jount
veniure as the exclusive vehicle for the release of new Three Tenors products untl June 1, 2002,

4509,

46.  This “holdback™ provision made it ¢lear that the parlies could continue to sell the
1990 and 1994 Albums during the term of the jownl venture; however, &s noted above, the
apreement contemnplated that the recordings embodied on those prior aibums would be included
in the box sel and greatest hits albums that were to be released during the life of the venture, and
generally required the parties to “consult and coordinale™ their marketing and promotional
sctivities with respect to Three Tenors products during the life of the joint venture., /4 W 4, 5;
Trial Tr. (Hoffman) at 354:9-15 {“Thiz sentence had nothing to do with that. That was a whole
different aspeet of the aprcement by cooperating on marketing in connection with ihe venlure
pmdﬁcts. Thiz was just a simple clarification that the provious scntenee wasn'l meant in any Way
1o require PolyGram or Warners to stop sclling 3T1 or 3'12.7); Trial Tr. (O°Brien} at 514:17-
5151 ([ TThe purposc of this paragraph was to protect the jniﬁt venture aganst any future
compilations and at the same time indicalimg we couid continuc to ¢xplon the "94 alburm and
the 0 albumn, and at the time of drafing this particular agreemeont we anlicipated no restriclions
wilh respect to that cxploitalion. I honestly don®t believe that we contemplated exploiting thosc

alburms, you know, at the cost of the "98 concert.™); JX 100, O°Bnen 1/5/01 Depo. Tr. at 54:19-
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23 (“1t simply means that we can sach continue 1o sell and markel our respective albums, but we
can’t creale new product or we can’t reeonfigure those albums and create new product oulside

the joint venlure,™)

47, Mr. Hofiman and Anthony OFBricn, the CFO of Atlantic Records whe negotialed
the Concerl/License Agreement on behalf of Warner, each testified that the Agraement was not
intcnded 1o allow cither party to market its prior album in any way that might have undermined
the success of the jomt venlure, Tral Tr. (Hoffman) at 354:9-135; Trial Tr, (& Brien) at 314:17-
515:1; X 100, O°Brien 12/6/01 Depo. Tr. at 102:7-103: 11 (*0): At the tims you entered into the
joint veniure agreement, did you beheve that PolyGram would compete against the 1998 album
by ageressively discounting the 1990 album. A: No, notat all. Q: Would vou have entersd into

the agrecment if you believed that they would? A: No, I wouldr’t.™)

48,  The Concert/License Aercament did not specify, and was not imended to specify,
all ol the material werms ol the joinl venlure. For instance, the partics recopnized that, aficr the
joint venture was formed, they would noed (o reach further agrooments roparding the repertoire to
be meluded on 3T3; all of the neccssary markelmg and promotional plans for 3T3; the release
dates [or the albuen; and all ef (he olher necessary clements for the release of the album. Toal Tr
{Hoffinan) at 342:1-13 (“All the specifics of markeling still had to be agreed. [The
Concert/License Agreement] lays out the general — how the relationship works, how the financial
interaction works. The record had to be made. Eepertoire had to be discussed and approved. All
the marketing elements had o be discussed. ™). TX 101, O'Brien Depo, 12/6/01 Tr. at 99:25-102:3
{“It’s very much a work in progress . .. . [W]hen this agreement was entered into the concert
hadn’t even taken place, and as you well know, we don’t put the — you know, the entire concert
program onto a CI, so there are repertoire issues, there are marketing issues and there were
many decisions that have —that had to be made between the time of signing this agreement and

melcasing the album. ™).
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49, Tn negetiating the Concert/License Agreement, Mr. O'Brien and Mr, Hoffman left
the specifics of the marketing plan to the relevant Melylram and Atlantic marketing personnel.
Trial Tr. (O'Beien} at 499:19-500:5 ' really left it up to owr marketing people to have those
cﬂnvcrsa,ticrns.’;}; Trial Tr. {Hotfman} at 342:1-13 {*All the specifics of marketing still had to be

apreed.™)

5. AsMr. O'Drien explained at trial, he believed that PolyUram and Warner would
develop the specifics of their marketing plan in a commercially reasonable manner, because they
were “partners™ in their joint venture for new Three Tenors produocts. Mr. O Drien further
explained that the “need and desire 1o work topether' was “inherent in this apreement, inherent in

this joint venture agreement.™ Trial Tr. (O’ Drien) at 459-300.

C. PolyGram®s and Warner’s Decision To Adopt Restrictions On The
Marketing And Promotion Of 3TT and 3T2 As Part Of Their
Murketing 1"lans For 3T3.
it As Bert Cloeckaert, PalyGram’s Vice President for Continental Europe, testified,
in developing their marketing plans for a new albums by any artist, record companies penerally
consider how to proimote and market catalog albums by the same artist during the period
surrounding the release of the new album. JX 97, Cleeckasrt Depo. Tr. at 68-70, 97:15-102:14.
Comnplaint Counsel’s marketing expert, Professor Moore, also testified that reeord companies

consider catalop product in developimg their marketing plans. Trial Tr. {Moore) at 153:12-17.

2. As Mr, Cloeckacrl leslified, the sucocss of eoy new album during its initial releass
pfrir:rﬂ is critical in the music indusiry: “Then the new album comes and vou have (o concenlrate
yourself on the new atbam, because the new album is 0 vifal 10 the test of what you're doing and
to what vou cart do afterwards. T mean, iF you— il you don’t make success of the new album, you

woil't have a successful back catalog neither” TX 97, Cloeckaert Depo, Tr. at 100:14-20,

53, Tlalsu is generally underslond in the music indusiry that the period surrounding

the release of a new album (Lhe “release period™ is critical Lo the success of the album. Trial Tt
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(Hoffiman) a1 359:12-360:17 {“[T]he catalog is more valuable il the new record 1y a sucvess, and
0 make a new tecord a success, the koy is the launch period. You want the new record o sell ay
much as possible when it st comes out.™); IX 94, Saintilan Depo. Tr. ot 81:23-82:3; IX 89,
Stainer Depo. Tr. at 57:14-538:22, 64:9-65:14, 75722-70:14. Respondents’ marketing expert,
Professor Wind, alse confirmed thar this view is generally accepied as a sound inarketing
strategy. I3 91, Wind Depa. Tr. at 3:23 — 10:10 (| T |he success of the faunch of the new
product, especially in a very crowded market, really depends on focus, on the single dedicated
focus of the specific product. And any distraction that will prevent this focus of all imvolved,
which meuns the manulacturers, the retailers, cvervbody involved in the launch, is absolutely

critical that we have this single focos here.™)

34 Thﬁ.i-"ﬂl}"(ﬂﬂ'ﬂm and Atlantic employees involved in the joint venture recognized
that aggressively marketing and promoting 3T1 and 3T2 during the 3T3 release period could
malke it less likely that 313 would be successiul, and thereby could lead to fewer sales of 4if
Three Tenors products. X 89, Stainer Tr. at 37:14-58:22, 64:0.65:14. 75:22-76:19; TX94,
Saintilan Depo. Tr. at 43:5-8, R0:25-82:3, 220:16-22; JX97, Clocckacrt Depo. Tr. at 71:15-22,
97:15-102:14; IX 101, (¥ Brien 12/6/01 Tlepo. Tr. a1 105:19-106:3

55, The relevant PolyGram and Atlantic employees also helieved that the potential
nepative effect on long-term sales of all Three Tenors products from promoting and discounting
3T1 and 372 during the 3T3 release peried outweighed any positive effect on sales of 37171 and
3712 that might have been achieved by promating and discounting those products during the 3T3
release period, becarse there was Hmited [ong-term potential for additional sales of the eight and
four vear old catalog products. JX 89, Stainer Depo. Tr. at 37:14-58:23, 64:9-65:15, 75:22-
76:14; IX97, Cloeckaerl Depo. Tr.at 71:15-22, 97:15- 102:14; TX 101, O"Brien 12/6/01 Depo.

Tr.at 105:19-106:3; JX 94, Saintilan Depo. Tr. at 81:24-82:3,

56.  Beecause of the importance of the 373 release period and the relative

insigmificance of any polential benelils from prometing and marketing 3T1 and 3T2, PolyGram
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and Warner would not have entered into the joimt venture if either party belicved that the other
would agaressively promote and discount 3T1 and 3T2 during the 3T3 release period. Trial .Tr.
(O¥Brien) at 504 : 18-502:13 (*Q: I during the course of the negotiations Polvlaram had comic to
you and said to you that they plarmed on promoting 3771 during laumch window for 3T3, whal

would you have done? . . . A: *T would not have continuad with the deal™).

57. At the first jomt mecting the relevant PolvGram and Atlantic marketing personncl
regarding the marketing plans for the joint venture, which was held on Fanuary 28, 1998 (one
week hefore the Concert/License Agrooment was executed), the parties recognized the need lo
develop a stralegy regarding the marketing and prometion of the prior albums during the period
surrounding the release ol 3T3. CX 383 (*PolyGram and Atlantic need to agree a strategy on
prometion of 3T and 3T2: One option is to impose an ad moratorium until November 15%);

Saintilan Depo. Tr. at 41:10-25 {noting (hat the moratorium was first discussed at a “joint venture

meeting” in “late January™).

5%, Atan intemal PolyGram meeting held on February 18, 1998, someons sugeested
the possibility “that the first albwm could be price discounted from July 13 to mid Avgust” (fe.,
during the month before the release of the 1998 Altum), and PolyGram concluded that further
investigation was required before muc]udiﬁg whether 1o allow the opemiing ;:mnpuiiics 1o
discount 311 prior to the release of 3T3. JX 27 (Minutes of February 18, 1998 Meeting at

UMGO00035).

59.  PolyGram and Atlantic again met to discuss their marksiing plans for 3T3 on

March 10, 1998. JX 5 (March 10 Meeting Notes).

60.  The partics discussed the possibility of marketing and promoting 3T1 and 2T2
during the 373 release period al the March 10, 1998 meeting. fd at 5.
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$1.  The March 10, 1998 mecting notes state:

311 AND 302 CAMPAIGNS

Agreement reached that on initial POS |point of sale] materials,

neither company will feature the earlier albums. lHowever, space

will be allowed in frec standing display units and counter stands,

for the later inclusion of back catalogue. Agreement that a big

push on catalogue shouldn’t take place belore Noventber 15,
Id al 5.

62.  PolyGram and Warner subsequently referred (o the agreement reached at this
March 10, 1998 meeting as a “moratorinm”™ on prometion and discounting of 3T1 and 3T2 that
would be implemented during the 3T3 release period. JX3; JX4; Saintilan Depo. Tr. al 45:5-
46:16 (1 believe umlaterally, that we would want to implement such a moratorium, such a
window, irrespective of whether Warncr was involved or not involved. Ant | wag in our interest
as a company to create this window, It was only further down the Line when we had a clear view
as 1o how — | believe the process was one of iteration. The process was one of going backwards
and forwards and taking on different advice and changing the position depending on this advice.
&0 i1 was an evelutionary thing throughaout the discussion on the moratorium. But it was orly
further down the line that we then 1013 Warner that this is the sort of strucnuee we intended to
adopt and the sort of position we intended to take becanse we belicve it would be in the best
interest of the album.™)
3. After the moratoriuom agreement was Teached a1 this March 10, 1998 meeting, the

parties later modified the agreement te apply during a ten-week period runmng from August 1,

1908 throwgh October 15, 1998, TX 3 (July 13, 1998 E-mail from Paul Saintilan to Chris Roberts,
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Rand Hoffman, ef al.) {discussing Warner's agreement to “observe the moratoriom from Aungust
| through w October 137™); JX4 (Drafl Memorandum [rom Paul Saniilan 1o PolyGram operating
companics discussing moratorium from “August 1o October 15, 1998™).

64, PolyGram and Warner agreed that, during the moratorivm pericd, “prices should
be ‘normal’ and net subject to any s.peciﬁ] discounts ar promotions. ™ X 3.

D. The Business Ralionale For The Moratorivn,

65.  PolyGram and Wamer both believed that the moratorium was an important part o
thesir marketing plans for 3T3. JX 101, (FBrien 12/06/01 Depo, Troal 10120-102:3 {Warner
considered it “important for the partics to discuss and resalve how 1o promote the catalog
products during the period surrounding the release of the 1998 album as part of the joint
venture™}: JX 94, Saintilan 1Yepo. 17, at 221:8-23 (describing heow moratorium wag “an important
part” of the marketing plan for the 1998 album “[blecanse we wanted to ensure a simple,
unchritered selling propostiion in relail; we wanted to ensure that there wasn’t any consumer

.confusion arqund the aggressive promotion of an earlier album; we wanied to ensure that the
spotlight fell for a specific new releasc.™).
1. The Moratorium Was Part Of A Marketing Strategy

Designed To Increase The Aggresate Output Of Three
Tenors Products,

B8. Poly(Gram and Warner thought it was entical o focus on 33 during the initial
release period, and thal the best way to maximize the pelential long-term success of the Three
Tenors brand was 10 create a clear “window™ [or the new album duning the release period. Trial
Tr. (O°Brien) at 538, 541; see JX94, Saintilan Depo. Tr, at 78-08, 217.23, 226-27, TX 101,

G Drien Depo. Tr. at 46:13-49:15; TH97, Closckaert Depo. Tt. at 68-71, 75-T6, 98-102; T3 89,
Stainer Depo. Tr. at §4-63, 53-38; JX 7 (Memorandum from Val Azzoli to Ramon Lopez;

explaining that WMYI’s plap to discount 3172 outside the United States during the moratorium
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period “could have a scrious negative impact on PolyGram’s maﬂeﬁng of the new Three Lenors

album,” and that “|{)he key here is focusing consumer’s atfention on the new album starting now
in anticipation of the initial release and conlinuing theough the Christmas season™): JX 28 (Three
Tenars in Paris Markcting Plan).

67, The relevant PolyGram and Warner business people testified that a single {irm
owning all Three Tenors albums would have adopted a strategy like the moratorivm in managing
the Three Tenors brand, [X101, O Brien 12/6/01 Depo. Tr. al 105 (“Certainly il Atlantic records
was stmply conducting business by itself, as I previeusly testified, and if we were releasing that
"98 album, we would not have positioned the’%4 album alungside.it_“}; IX 97, Cloeckaert Depo.

| Tr. at 68-71, 75-76, 98-102 (stating that strategy like moralomiom is “prefemed stralegy™ for
marketing catalog products in congunction with a new release and that the siratcgy “makes
commercial sense” for the Three Tenors productsy, JX 95, Groene Depo. Tt at 171:12-172:3,
191:17-192:21 (Decea Business Manager stating that strategy whereby PolyGram decided to
“locus on (he new album when if comes out and to stop promoting the first [album] makes
perfect sense with or without this agrecment™ with Atiantic}.

68.  The relevant business personng] were concerned that promoting and discounting
the prior albums during the period surrounding the relezse of the tew album could have
jeopardized the potential success of the new album by sending a confusing message 1o consumers
and the trade and diverting the operaling companies’ focus away ﬁom. the new album, which was
of far greater commereial sigrificance to both FolyGram and Warner in 1998, JX 97, Cloeckaert
Depao. Tr. at 68-71, 75-76, 98-102 (discounting the prior albums during the initial relesse period
would not have “made commercial sensg™; *you have to concentrate vourself on the new album
because the new album i5 so vital to the res;n of whal you are doing and to whatl you can- do

afterwards”); JX 101, O°Hrien Depo. Tr. at 65:2-17 (“aggressively promoting or discounting the
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prior albums during the initial release pertod lor the new album™ “zbsolutely™ would have
“undermined the success of the joint venture™); JX94, Saintilan Depo. Tr. at 43:5-8, 78-84,
205:7-200:20, 220:16-22 {apprcssive discounting and promotion of the prior albums during the
inttial telease period could have “sabotaged the new release’™); JXE9, Stainer Depo. Tr. al 57:14-
£8:22, 64:9-65:14, 75:22-76:14 {agarcezive promotion and discounting of poor albums during the
initial release period “wonld damage the Three Tenors hrand”™).

(9. As Mr. Saintilan testified, PolyGrinm was concerned that potential consumers of
3T3 were particularly susceptible to pofential confusion among the varigus Three Tenors
products, and that this confusion could lead to fower sales of all Tlueé Tenors products. JX94,
Saintilan Depo. Tr. at 79:21-81:22, 2[]'5‘.?-2(36:2{; feoncern was thal “inslead of aclually
copsummating the purchase. which 'm trving to get as a markeling person, that they walk out of
here saying il’s 100 hard™). Complaini Counsel’s expert econemist, Dr. Stockum, testiticd that he
had “no factual basis to disapres with | Mr. Saintilan], he cartainly knows his business hetter than
| knorw his business --." Trial Tr. at 726:1-10. As Complaint Counsel’s marketing expert,
Profeasor Moore, testificd that, if abl three albums were displayed together in record stores as a
result of promaotional sctivities relating to the prior albums during ihe period surrounding the
release of the new album, il was possible that some consumers would be confised by the three
albums and not buy any Three Tenors album at all. fd at 176:20-177:2.

. At the same time, PolyGram belicved that it was important 1o exploit the
promotional opportunity created by the Paris conecrt by discounting and promoting 3T1 in June |
and July 1598, prior to the release of 313, CX 413 (April 29, 1998 memorandum to PolyGram
operating comparlies én-::ﬂuraging them to “argressively promelce the *3 Tenors 17 album and

viden ., . around the time of the 3 lenors conceart™};
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71.  The opportunity to promote the prior alburms m Junc and July 1998 existed only
hecause of the Paris concert and the new album ercated by the joint venture. 1X%4, Saintilan Tr.
at 220:23-221:5 (“Only within the cormext of this new album coming out did we have this
opportunity to promote the old album.”™); Trial Tr. (O Brien) al 538:6-12 (noting thal moratorium
was designed 1o ensure that the opcrating companies did not “iry to take advantage of
PolyGram’s and Warner's massive puhlicity campaigm™ fr:;r 3137

72, The meratotium was designed to balance the interest in discounting and promoting
the prior albums during the period surrounding the Paris concerl with the paramounl inleresi m
focusing on the new album once it was released in order (o maximize the chanee that it would he
successful. JX 54, Saintilan Tr. at 91:10-21; Trial Tr. (O Brien) w 538:0-540:22; _J}{ 95, Greene
Depo. Tr. at 192:14-21 (*We wanted people to concentrate, becanse we had a considcrabic
investment in the new album and we watted to make it 2 suceess ., .. [1jt was really sort of
setfing and time limit and saying to peeple, loak, just — just, you know, do your hest with the old
album Dﬂl.l‘.t thers is an opportunity but the main focus is the new album. ™)

73, The moratorium specifically allowed the PolyGram and Warner operating
cormnpanies to agpressivaly discouni and promote 3T1 and 3T2 dunng the penods before and after
the critical release period for 3T3. Thus, after receiving raqﬁests from several Curopean
operating compantes for permission to discount S'i'l from June through July 1998, Paul Saintilan
and SEphan Greenc, the PolyGram employees principally responsible for the Three Tenors
project, stated that the operating companies were free to discount 3°1°1 “around the time of the
concert” (which would be a few weeks prior Lo (he telease ol the new album) il they believed thal
such discounting would “overl] make money for the group.” See JX i.l-l} {Apnl 8, 1998 c-maii
correspondence between Paul Saintilan and Stephen Greene); CX 404 (April 9, 1998 c-mail from

Stephen Grocne to Bert Cloeckaert).
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74, After learning that the proposal to discount the {irst album prior to the release of
the now albuan bad been appraved, Bert Cloeckaert, PolyGram’s Vice President responsible for
managing FolyGram’s European operating companies, informed the operating companies that
3T1 could be discounted to a “high mid price level™ for sales “between 1 5th of Junc till the end of
Talv . 7 See JX 4LA-C (Aprl 10, 1998 Memorandwmn fromn Bert Cloeckacrt to Classical
MDDy sfClassical Marketing Managers)

5. In late April, [Mlowing {urther internal debate regarding whether discounting of
3T1 should ke permitted in Junc and July, PolyGram apain informed jts operaling companies that
they were authorized to “aggressively promote the 3 Tenors 17 album and video . . . around the
fime of the 3 tenors concert.” CX 413 {April 29, 1998 Momorandum from Stephen Greene and
Paul Saintilan le European Classical MDs/European Label Managers).

76, The April 29, 1998 memorandum stressed the reasons wly discounting should not
be pcrmiﬁed lo oceur during the initial period following ihe refease of the new album:

The key point to obscrve {8 that the “original™ album should not |
interfere with the launch of the new album {August 14} and all

price discounting activity shonld be discontinued from July 24 o
allow a cooling ofT period. Further to this, we also have an
agresment with Allantic Records that no advertising or poim of

sale matcrial origmated for the launch of the new album will

feature packsﬁots of the previous albums. This will help ensure

thatl when purchasers walk into refail on the day of release 1[1'1‘2:.}'

face a simple, uncluttered selling proposition . . .. This

agreemenl {which includes price discounting) will be enforced

from July 24 unti] the Christmas campaigns hit the shops, when
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the original album will undoubiedly he promoted as a priority
release (as it always has been). . .. [T]his new policy strikes a
balance between maximizing an opporiunity on the *eriginal
album’ and vet proteciing our considerable investment in the new
album.”

F L IX 9 (July 2, 1998 Letler from Paul Saintilan to Anthony C°Drien).

7. A mumber of PolyCiram operating companies ulttmately sought and obtained
pennission to disecount 3T1 through .Tulf: 1998, Sea JX 95, COreene Depo. Tt at 207:6-213:14;
IX 47 (April 30, 1998 E-mail (fum Siephen Greenc 10 Dave Tweed) {discussing discounis on
LK. salcs of fﬁst album beginming July 6, 1998); RX 704 (May 6, 1998 E-mal from Kjcld
Stefanson to Stephen Greens {discussing Danish plans for discussing the first album in June and
Tulv}.

78. PolyGram’s actual pricing data during this lime perlod also shows that PolyGram
discounted 3T1 10 numerous markets during June and July 1998, including Argentina, Belgium,
Germany, France, ﬁe United Kingdom, Hong Kong, [reland, Italy, Japan, the Netherlands,
Austria, Portiugal and Sweden. See RX 709 (1998 AIF Data);, JX 93, Greene Depo. Tr. at 207:6-
213:14,

79, In Frapce, although thers do 111:;t to appear to have been any dizcount sales of the
1990 Albinm diring the maratorinm period, more than 8024 of the sales of the 1990 Album for
the entire yeor were made n June gl a 59% discownl poce. BX 709, In several other countries,
ncluding Hong Konge, Spain, Japan, Sweden, and Switzerland, all or acarly all of the undt sales
during the time period that the Moratorium was to have been in effect were made at discount

prices. fd
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80, PolyGram’s United Stales operating company — which has never aggressively
discounted 311 — did not seek to aggressively promote or discount 3711 during this time period.
JX 87, Gore Depo. Tr. at 36:23-39:3 (Tresident of T'olyGram Classics U8, testifying that
reducing price level in the [Inited States would not have been justilied by any increase in sales
and that he was not aware o any time PolyGram had reduced its price level for 3T1 in the
Urnted Staies); Greene Depo. Tr. at 204:16-203:7 (Business Manager Tor Decea Classics
Catalog Develop testifying that he could not reeall any occasion where 1.5, op co sought
pennigsion 10 discount 3T1 and that there was no evidence in the date of any discounting of 3T1
in the UL8. ) CX 608, Fuller Depo. Tr. at 76:20-77:22 (CF( G.f' PolyGram Classies TI8.
testifving that he was not aware of any siluations ;,vhcrc PolyGram temporarily reduced price
level for 3T or anv other album in the ULS.); R 709 (ALl Data); BEX 713 {U.5. Sales Dala).

8!, This strategy was consistent with PalyGram’s general practices, because
PolyGram olicn vinploys 2 marketing stralegy o[ crealing 2 release window under which
promotional activilics relating to catalog releases by an artist are discontinued during the period
surrounding a-new rclease by the artist, JX 97, Cloeckaerl Depo. Tr. at 66-71, 75-76 08-102. Mr.
Cloeckaert testified that this was the most commercially reasonable strategy for 3T3 and the
catalog albums in 19238, Complaint Counsel’s marketing expert, Professor Moore, lestiiied that
record companies consider an artist’s catalog albums in developing the marketing plans for a new
album by that arlist, Trial Tr. at 153:12-134:11, and that Mr. Cloeckaeit’s stratepy for pr-::-mntilpg
Three Tenors products in Summer 1998 by promoting the priov albums in June and July, and then
focusing on the new album when il carae oul, “makes sense.” Toal T at 165:10-175;17.

82, Professor Moore testified that this stratcgy of disconfinuing promotional acuvities
during a period swrrounding the release of a new album by an artist is a reasonable marketing

slrafegy for a new album. Trial Tt at 158:5-163:4.
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L The Moratorium Was Desizned To Prevent The
Operaling Companies From Free Riding And
Oppeortunistic Behavior,

83, PolyGram and Warner also were concerned that, absent & clear message regarding
therr markeling strategy with respect to the catalog products, their respective operating comparnes
throughout the world — and particularly their European operating companies — would take
advantage of the promotional opporianily surrounding the Paris concert and the release of 3T3 in
ways that wt_:nuId undermine the initial suceess of 3T3 and the long-term success of the Three
Tenors brand. CX 413 (“The key point to ohserve is that the ‘original’ album should not interfere
with the launeh of the new album.™); JX 94, Saintilun Depo. Tr. al 43 :5-3; T8-84, 205:7-206:2-,
220:16-22; IX 101, (FBrien 12/6/01 Depo. Tr. at 105:19-106:3,

84,  As Dr. Stockom tesﬁf%ecl , “free riding can create inefficiency in the market.”

‘Irial Tr. at 694:24-695:6; Tral Tr. at T13:20-716:1; Stockum Depo, at 56:13-15.

85, AsDr Siockum testified, there is one type of free riding, or spillover, in which
one party uses the expenditures of another party to sell more of its products without paying for
those expenditures. Dy, Stockum testified that this type ol fiee nding could be referred to as a
“posttive spillover,”™ Trial Tr, at 719:15-20.

86. As Dr. Stocknm testified, there is a second type of free riding, or spillover, in
which a party takes advantage of the marketing expenditures of another Fealy in a manner that
takes sales BWHE-.-’ from the party that made the expenditures. IDr. Stockum testified that s type
of free riding could be refered Lo us a “nogative spillover.”™ Tral TI,. at 720:7:13. Dr. Stockum
testifted thai it was his understanding that, in adopting the moratorium, PolyGram and Warmner
were concerned about the “negative spillover™ that could occur from discounting and promoting

3T1 and 3T2 during the period surrovnding the launch of 3T3. Jd at 720:14-721:5.
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87.  AsDr Btockum testitied, “obtaining confidential marketing information in the
context of [a] joint venmire™ might “enhance the ahility or apporlunity for the joint venture
partners to compete with the joint venture,” and that this “would make the threat of free-riding
activity to the detriment of the joint venture greater than in a sitnation where the free rider
doesn’t have that confidential information™ because the “information could facilitate his ability
to compate against the joinr venture product.”™ Trial Tr, at 736:2-13.

88, AsDr. Stockum testified, a provision that ensures the parmers In a joint venture
“will not use the confidential competitive information of the venture to corapete with the
verture™ “cerlainly makes economic sense in some circumstances,” and that “[i]t may well be
reasonably neccssany o the venture (o make SUIC that the pariners of the venlure don’t use the
venrura’_s information to compete with the venture,” Trial Tr, at 752:17-753:2.

89. D Stockum testified he was unaware of any factors other than the Paris concert
and the release of 3T3 that “would have changed PolyGram’s incentives with respect to
advcrt.isin.g, promotion ar pricing of Three Tenors 17 in 1998, and that the same was true with
respect to Atlantic’s incentives to adverlise, promole and price 3T2 11 1998, Ahsent the Paris
concert and the release of 3T3, D, Stockum could “point to no particular factors™ that would
have Jed PolyGram or Atlantic to do anything differently with respect to 3T1 and 3T2 in 1998
than they had done in 1997, "['rial ‘Tt at 667:16-668:5. Professor Moore likewise was unable o
wdeniify anything other than the Paris concert and the release of 373 that would have affected the
parties incentives to promote the prior albums. Trial Tr. at 130:21-151:5.

it As Dr. Stockurn lestified thatl, with the Paris concerl and the release of 3T3, absent
the moratorium, “onc might cxpoet to sce behavior by PolyGram and Warner, promotional
bzhavior, advertising behavior and discounting behavior, that would not have osetrred 1l the joint

veniure had not been formed,” Trial Tr. at 673:4-13.
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Gl. As Complaint Counsel’s marketing expert, Professor Moaore, testified that, if 372
were promoted duﬁng the moratorium period, it was “quite reasonable”™ to believe that some
consumers would come 1o record stores “because they saw the marketing that the joint venture
pand for” and that they would purchase 3T2 instead of the joiat venture product if the prior
products were being promoted in the store. Trial Tr. at 145:5-147:11. Under 1his scenario,
PolyGram and Wamer each would have paid half of the relevant advertising for 3T3, but the
10H%% of the buucilii from that advertising would have been obtainad by the party selling 3T2. 12
at 146:20-25. The same would hold trus with respect to any sales of 311, 4 at 147:7-11.

92.  The parties recognized that the Paris concert and the release of the new album
created an important appertunity for promoting Three Tenors products that existed only because
the joint venture existed, and wanted to ensure that their substantial expenditures that crcated this
opportunity were dirceted towarda sales of the new album rather than the prior albums, See IX
101, &’ Brien 12/6/¢1 Depo. Tr. at 98-107, IX 94, Saintilan Depo. ‘It at 220-21; JX 89, Stainer
Depo. Tr. at 76-80.

a3, This concem was particularly acule with respect'lﬂ W — ihe Warner enlily
responsible for distribution and marketing outside the United States - beeause WMI markcted
and distributcd 3T2 butl had ne linancial mterest in 3T3. Tral Tr .{D’Bri{:-n) ol 302-512, 5327-38.

04, While Mr, O’Bren and Mr. Hoffinan were nepgotiating the Concart/Licenac
Apreement, Ramon Lopez — the Chairman of WL — sought to condition Atlantic’s use of 312 as
part of the greatest hits and box set albums, which were 10 be produced as part of the joint
venture, on allowing WML to significantly discount 3T2 duning the pened surrounding the releasc
of 3T3. CX 566; Tral Tr. (O Brien) al 502-512.

035, Mr. D‘Brien_heliewed that the condition sought by bMr. Lopez would “blow the

deal™, accordingly, he wrote to Bob Daly. the most senior executive of Warner Music Group, fo
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cxplain that the condition sought by Mr. Lopez was imreasonable, (30 566; Trial Tr. ((¥ Brien) af
0920 -512:1.

06,  Mr Q'Brien entered into the Concert/License Agreement believing the issue had
been resolved and “very confident that [Atlantic and FolyGrum] would be able to use the [3T2]
reperteire without the conditions that would seriously undermine the laonch and viability of
{2713, Trial Tr. (O Drien) at 511:15-512:1.

57.  However, even after the Concert/License Agreement was entered into, WMI
developed plans to discount 3TZ in Europe froan May 17, 1998 through December 31, 1998, a
period hat included the proposed moratorium pefod. Tral Tr. (P Brien) 4 527:20-538:12.

9% Atlamtic cxplaingd fo Mr. Lopee that WMI's proposed European discounting
canpaign, under which WMI would be seeking to “take advantage of | Atlantic’s| and
PolyGram’s massive publicity campaign to sell [its] catalog albim,” “conld have a serious impact
on PolyGram’s marketing of the new Three Tenors album,” TX 7 (Memeorandum from Val Azzoli
to Ramon Lopez),

G4 Mr {FBrien testificd that WMI's preposed European discounting campaign
“could have had 4 seriously negative effect on our — on the launch of our *98 [albumi,” Trizl Tr.
at 5336:21-537:10, and thus was not in the overall best imterests of Wamer Music Group.

100.  Because of the moratorium, Mr. O°Brien ultimately was able Lo persuade WHI not
o conduet its Europeun discounting campaign during the moratorium period. Trial Tr. at 527:26-
a38:12,

101, Absent the moratoriurn, PolyGram and Warner may have spent less money
promoting 3173, particularly if aggre:ssive promoetion and diseounting o1’ 3T and 3T2 durmg the
release period lad to lower sales of 3T3, JX 101, O’Brien 12/6/01 Depo. Tr. at 111:5-112:5; JX

100, O'Brien 1/5/01 Depo. Tr. at 58:24-53:12. Dr. Stockun testified thar Atlantic might have
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spent kess money adverlising and promoting 3T3 il “people were buying 3T1 and 3T2 insiead.”
Trial Tr. at 729:11-25; éd at 730:17-731:2. Complaint Counsel’s marketing expert, Professor
hloore, teslilied that PolvGram and Atlantic wers likely (o alter thear promotional ﬁﬁending on
3T3 depending on how it performed during the initial petiod following its release. Trial Tr. a

197-89,

3 The Moratorinm Was Narrowly Tailered To The
Specifie Interests Of The Three Tenors Joint Venluare.

102, PolyGram and Warner limited the moratorum to apply only to two older catalog
cd’s (3T1 and 3T2) during a ten-week period swrronnding the release of 3T3. Trial Tr. (O Brien)
at 516:13-317:13; JX 94, Saintilan ﬁcpo. Tr. at 48:2-11 {testifving that the morsionum was
miended lo run from “just prior to the release of the album through just prior to the Christmas
penod” and that it entailed zn agf‘eement “[¥]hat we wouldn't seek to create confusion and
undermine the success of the new album be apgressively advertising price discounting of the
prior albums™).

105, The moratorium was designed to address PolyGram’s and Wamer's specilic
concerns regarding the need to ensure a successiut launch of 3173 and to prevent free riding and
opportunistic behavior during the release period, whils ensuring that there would be no
resiriclions on aggressive competition between 3T1 and 3T2 outside the moratetium period. JX
9; CX 413; Trial Tr. (O’ Brienj at 538:6-540:22,

104, The relevant PolyGram and Warner witnesscs testified that the Three Tenors joint
venture was unique in a number of respects, that the moratorium was necossary because of the
umique features of the joint venture, and that they were upaware of any other situation in which a
restaint like the moratorium had been considered or adopted. Trial 'I'r. {| loffman) at 358-363;

JX 100, O Brien 1/5/01 Depo. Tr, at 97.24-98:4. Complamt Counsel’s marketing expert,
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Professor Moore, was unable to identify any other similarly structured joinl veniure between two
record companies. Trial Tr. at 188:13-191:1, 258:6-259:15.

E. The Potential Effects Gf The Moratoriom.

13, As Dr. Stockum testified that, a5 a maticr of coonomics, in considering the
potential competitive effects of the moratorum, *we arc not just conceined about the ten weeks™
during which the moratorium would have been in place. ‘{'rial Tr. at 732:1-16.

106.  The contemporaneous decumentation shows that PolyGram and Wamer
employees believed the meratorium could have increased the aggregate output of Three Tonors
products by maximizing the chance that 313 would be successful, thereby leading to nereased
sales of all Three Tenars products in the long-term. IX 7, CX 413; RX 70,

107, The contemporancous documentation shows that PolyGram and Warner
emplovees believed that the parties were concerned that aggressive discounting of the priar
allnuns during the period surrounding the release of the new allbwon could have jeopardized the
catire joint venture, thereby making it less likely that the partics would release 3T3 or the
arcatest ats or box ser albums. CX 366 (Memorandum from O Brien to Daly stating thal
WHI s plans to discount 3172 could “blow the deal™).

108, As Mr. O°Bricn tesfificd, by inereasing the likelihood that 3T3 would be
successiul, the moratoriom could have led to higher prometional and marketing expenditures on
3T3 than would have ocewrred absent the moratorium,  JX 101, (Brien 12/6/4 Depo. Tr. at
111:5-112:5; 1X 100, O°Brien 1/5/01 Depo, Tt al 38:24-59:12. Complmnl Counsel’s
markﬁﬂﬂg cxpert, Professor Moore, alzo testified that PolyGram and Warner were likely to
adjust thelr marketing expenditures [or 3T3 based on how it performed in the markeiplace.

Trial Tr, at 197:2-200:14.
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108 Pobvliram and Warner emploveas belicved that any increase in sales assnciated
with discounting and premetion of 311 and/or 312 dunng the moeratorium likely would have
been outweighed by the decreased sales of 313 associated with such discounting and
promotional activities, and that the moratorinm thus was likely to increase the agpregate output
of Tlwee Tenors products. JX 7, JX 101, O'Brien 12/6/01 Depo. It. at 99:2-17; TX 94, Saintilan
Depo. Tr. at 43:3-8, 78-84, 205:7-206-20, 220:16-22; X 89, Stainer Depo. T'r. at 57:14-58:22,
64:9-65:14, 75:22-Th:14,

110.  Despile the comtemperaneous documentation regarding the parties reasons for
adopting the moratorium, Complaint Counsel’s expert economist, Dr. Stockum, Llestifed that it
was his understanding that “[t|he conlemporanesus decuments are pretty much silent on that
issue™ of whether the parties were trying to balance an efforl 1w “capitalize on the positive
spillover ellect™ arpund the fime of the concert by promaoling and discounting 3Ti and 3T2
against an ciforl 1o create “a window of time when Three Tenors 3 seles could be maximized
without having a nepative spiilover effect,” Trial Tt at 721:24-722:13.

111, FolyGram and Warner employees testified that they did not believe the
moratorium would have any cffecl on the price of 3T7 or 312 In the United States, because
these products never have been sold al mid-price in the Tnited States and conlinued to be sold
with the normal range of discounts and allowances in the United States during the moratorium
period. Complaint Counsel’s marketing expert, Professor Moore, teslified that temporary price
reductions to mid-price are not used to promote records in the Urited Siates. Trial Tr. =
186:17-22, 188:6-14.

112, PobvGram’s marketing expert, Professor Jerry Wind of the Wharlon Schoal,
opined that the moratorium represented a reasomable commercially sound marketing strategy for

developng the Three Tenors brand and maximizing the polential for the Jong-term success of
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Three Tenors products, BRX 717, Wind Report at 16-17;, JX 21, Wind Depo. Tt. at Q:T-IU:iD,
16:3-23:12, 26:’?-2?:3.._ 36:22-37:13, 49:2.50:24, 60:15-63:22.

113, Professor Wind also opined that, becavse retailers were free 1o adjust their
purchaging patterns in light of the moratorium’s limited duration, this strategy was unlikely to
have any adverse eflect on consumers. RX 717 Wind Report at 20,

114, PolyGrm’s experl economist, Professor Januse Ordover of New York,
University, opined that the moralonum may well have been pro-competitive in that it prevented
“free riding " and thus inereased may have increasad the apgrepate output of Three Tenors
products. RX 716, Ordover Report at 3, 12-20; X 90, Ordover Depn. Tr, at 52:11-77:7.

115, Dr. Stockun testified that he had not scen any decuments indicating that the
purpese of the moratorium was to restrict competition belween 3T1 and 3T2. Trial Tr, at
837:19-838:8 ([ have not scen 4 document speeifie to that igsue of resirict — that the concemn
wa Lo restrict competition between 3T1 and 3T2.7)

116,  Dr. Swckum testified that he had not seen any documents indicating (haf ihs
“ﬁurpcrse of the moratorion was o make sure that the price of 3T3 was not affected by 311 or
3127 Irial Tr. at 838:9-14.

117, Dr. Stephen Siockum, complaint counsel’s experl economist, testified that
Respondents’ pmmmpc.;titivc justifications [or the moralorium are “plausible.” Stockum Depo.
Troat 517:15-21; Trial Tr. at 642:7-644:16,

118.  As Dr. Swekum testified, there wonld be “some economic plausibility™ to
PolyGram’s procompelilive justifications if “the parties were attempting to capitalize on the
positive spillover effect from the joint venture in an earlier period before the launch of the
product and then trying to create a window lo prevenl a negalive spiflover effect during the

launch of the product.” Trial Tr. at 723:2-15.
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119, As Dr. Stockum testified, itis “posable,” “under cerfain circumsiances,” that
“[c]ertain agreements that would be anficompetilive i they were naked may he procompetitive
if they're entered into in connection with a joint venture.” Trial Tr. at 646:3-8; Toal Tr. at
691.23-694:8.

120, As Dr. Stockum also testified, there is no evidence of any actual competition in
the United States that would have occurrad but for the moratonium, but thatl did not occur
because of the moratorium, JX 85, Stockum Depo. Tr. at 136; Toal Tr. at 678:24-670:11.

121.  Dr. Stockum teslified that he did sot know “whether or to what extent ihe total
advertising or promotion cxpenditores on Three Tenors 1 or “I'hree Tenors 2 during the pariod
from June 1 through October of 1998 was less than it would have been absent the moratorium
agresment” Trial Tr. at 678:24-679:5.

122, Dr. Stockum testified ﬂ'j;lt he was ned “aware of any evidence that in the Unated
States PolyGram would have discounted Three Tenors 1 differcntly in 1998 if there had been no
maoratorium agreement in the United States.™ Trial Tr. at 67%:0-11.

123, As Ix, Stockum testified, to do a “complete and comprehensive analysis of the
Three Tenors moratorium” of the moratorium®s actal competitive effect, if any, one would
need o take inlo account “many additional factors,” including: “muarket definition, market share,
analysis of actual adverlising pructices and discounling practices, o name a few.” Trial Tr. at
647:10-048:17: JX HS,_Smckum Depo. Tr. at 135:24-136:16.

124. As D, Stockom testified, the nworatariom was “far loss restrictive™ than the
hypothetical restraint described in Cxample 10 of the FIC & DO) Antitrust Guideslings for
Collaborations Among Competitors (“Guidelines™} (April 2000), which the Guidelines stated
may be subyjeet to analysis under the rule of reason. JX 85, Siockum Depeo. Tr. at 146:3-7; Trial

Tr, at 6Y9:9.704: 1.,
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125.  Dr. Stockum testified that he is not aware of any prior academic or judicial
analysis Ofare.straint like the proposed moratorium. JX 85, Stockurn Depo. Tr. at 193-94.

126, As Dr. Stockum testified, “you wouldn’t expect to find an effect on the price”™ of
a large group of products generally [Tom a resiricilon on advertising of 1wo products within that
eroup of products, and that “price is a pretty good proxy for effect on output.” As Dr. Stockum
further testified, he did not do apy analysis of the actual effects of the moratorium’s resuiction
on advertising 3711 and 3172 in the United States. Trial Tr. at 652:22-655:6; id at 661:16-663:4.

127, As Dr Stockumn testified, because rules ihatl discourage jowl venture pariners
trom forming joint vontures in the first place and from investing more resourecs in joint
ventures can have anticompetitive effects, and a resfraint thus conld he procompetitive even
though it was adopted after the formation of the joint venture and thus was not essential to the
formation of the joint venture. Trial Tr. at 684:4-688:22; Trial Tr, at 704.16-706:4; Stockum
Depo, Troat [42-43, RX 717, Ordover Report at 9-10.

128, As Dr. Stockum testified when asked whether a restraint coutd “faciiitate the
activity of the venture even 18 1t's not cssential to the operation of e veniure,” thal “Tu]nder
some circumstances,” a restraint “might not be essential to the creation, 1t might not be essential
to the operation, but it might increase the cfficiency of the operation.” Trial Tt at 689:1-8; i at
T10:23-711:1.

129, As Dr. Stockum testified, a restraint adopted in the context of a jeint venture
could be procompetitive even if it “did not relate directly to Lhe new product being created by
the joint venture ™ Trial Tr at 693:13-664:25.

130.  As Dr. Stockum tesiified, in a worldwide joinl ventures, there can be
incfficicneices associated for developing diﬂcre_nf pelicies for diffcrent countrics, Trial ‘[, at

Fi916-783:19,
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131,  Complaint Counsel have not alleged the moratorium had any actual
anticempetitive eflzel in any releovant market, and D, Stockum testified that be did not conduct
any of the anglyses necessary o evaluate the actual, net competitive effects, if uny, of the
moratorium. Stockumn Depo. Tr. at 42:22-43:16; Trial Tr. at 649:25-652:18.

F. Complzint Counsel’s Proposed Alternatives To The Moraterism.

132, Professor Moore, Complaind Counsel’s marketing expert, identilied several

- alternatives to the moratorium, which includad: (1) encouraging thc:.Thrm Tenars to perform
different songs, and more English and French-language songs, for 2T3; (2) having a “guest
artist” perform songs along with the Three Tenors at (he Pars concerd; (3) using different
packaging for the 3T3 compact dise; (4) placing various additional stickers on the cover of 3T3;
and (5) producing a latger booklet for 3T3, Trial Tr. at 108:20-140:3.

133, FProfessor Moore has never been involved in creating a joint venture, nepotiating
a joint venlure agresment, operating a joint venture, or participating in a point venture, Trial Tr.
at 141:4-13,

134, Professor Moore has not been involved in developing the marketing plans for a
new release sinee 1993, Thial Tr. at 210:24-211-25,

135, Professor Moore never h.as been involved in developing the marketing plans for a
release as significant as 373, Trial Tr. at 212:1-12.

136, Professor Moore did not evaluate whether aoy of her sugpested alternatives
would have had any effzet on sales of Three Tencrs products, or of whether any of them would
have beett as elfechive as the moratorium in addressing the concems that pave rise to the
moratorium, analyze whether her alternatives were pra-cticahlcﬁ ot attempl 10 quantily how many
consumers would have changed ther purchasing decisions if her alternatives had been adopted.

Trial Tr. at 225:9-226:6, 239:16-240:2, 241:7-242:11, 246:9-247:21, 271:20-272:1.
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137, As Professor Moare testified, there is no reason o believe (hat the relevant
PolyGram and Warner executives were not making decisions regarding the repertoire,
packaging, and promotional materials for 3T3 based on what they believed “would be best [or
-the succcse of 3T3.7 Tral Tr. at 207:9-13.

138, As Professor Wind festified in discussing Professor Moaore’s alternatives, “her
approach, by trving to show the 72 ways 1n which you can differentiated doesn™ make any
sense. Youwant still to .maintain —averall, the long-term ohjective is long-term profitability of
the entire profit hing, not just of the 1998 product. And when you look 2l this from a dynamc
peoint of view of maximizing profitability of the entire product line, then the moratorium was
really a critical component because it was limited only to the [aunch period and aliowed
maximum apportunity to promote the entire line following the launch onee vou cstablish the
benchmark of the launch and to promoete the hell out of Three Tenors 1 and Three Tenors 2 prior
to the launch. Ithink really thuy cume up with the as . . . cleganl an opGmum sirategy from a
marketing and business point of view as onc can . .. .7 JX 91, Wind Depo. Tt al 197:1-19.

139, Dr. Stockum sugpested scveral alternatives to the moratoriom, which mcluded:
(1} a licensing schame whereby PalyGram and Warner would compensate one another for
ncreascd sales of 3T1 and 372 resulting from their operating companies’ free riding aciivilies,
Trial T, at 734.9-756:22; (2} a series of vertical agresments with retailers throughout the
country whereby the retailers would agree not lo discount 6t promole 3T1 or 312 during the
maratorium period, Trial Tr. at 756:23-778:17; and (3} establishing a “firewal 5™ hetween
employees responsibie for 3T3 and emplovyees responsible for 3T1 and 3T2 so that confidential
mformation regarding the marketing plans for 373 would not bc:. used to promote the prior

aibums, Trial Tr. at 797:13-768:15.

[B19772.1] 33



146 As Dr, Stockum testified, the experience of the televant PolyGram and Warner
witnesses in the music industry should *bear a lot of weight™ in assessing his suggested
alfematives. Tnal Tr. al 762:17-23.

141, As Dr. Stockum testificd, his licensing proposal wonld net address any
asymrnelrical negative cileel on 3T3 cawsed by discounting and prumotion of 3T] and 3T2
during the moratoriarn period. Tnal Tr, at 826, 19-829:11 (“Q: So if the ]:-mblc_m being
addressed 1s harm to the overall success of Three Tenors 3 and the overall suecess of the Three
Tenors 3 brand as a result of the launch of Three Tenors 3, your proposal does not necessarily
address the problem; correct? A:. .. Under this imited scenario of asymmeinc clfect here
wheres there’s something poing on in the long tcrm that doean’t flow back inio 3T1 and 3T2
pockets, there is a potential for economic losses to occur and for there to be harta from that
phunornenon, yes, under thal hypothetical. @ And the Ecﬂnmﬁic losses and harm that are not
addressed by your payment proposal; comeet? A: Again, there’s some increment of harmn that
wiald not be addresaed by my pérﬁcular proposal.”), id. at 829:25-830:6 (*T meun, I've already
confirmed your point. 1 mean, it’s conceivable that some consumers will gat confused and not
make the purchase, It's also —and that’s one possibility that would happen o sume consumers
and perhqps 1o a very limited number of consumers. () Perhaps to more than a lmuted number;
correct? Ac Perhaps™).

142, As Dr. Stoclum testilied that, regardless ol how the licensing fees were
established under hts licemsing proposal, the PolyGram and Wamer operating companies would
continue to have an tnecntive to free nde on the promotional epportunity created by the Paris
concerl arud the release of 3T3. Trial Tr. at 741:25-742:15; 746:23-748.25,

143, As Dr. Stockum testified, the likely “comiractual eguilibrinm’™ under his proposal

for vertical arrangements with retailers would be a sttuation whereby the retailers would agree
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not to discount or advertise 317 or 312 dwring ihe moratorium penod. Tral Tr. at 831:17-
832:1; Swockom Depo. Tr. at 104:12-19, 1071:9-102:10. As Dr. Stockum also testified, undar the
actual moratorum, retailers wero nol prolubited from promoting 3T] and 3T2 during the
moratorium period, or purchasing 3T1 and 3T2 at discounted prices in June and July and ther
reselling those products at discounted prices during the moraiorium period. I'rial T'r. at 774:16-
775:6. When asked about whether this suggested allemative was practicable, Professor Mooie
tesiificd thal the quostion was “hard ta answer.” JX &4, Moore Depo. Tr. at 120:16-22,

144, Az Professor Wind testified, D, Stockum’s propesal for a scrics of vertical
arrangements woukd he “unwieldy”™ and a “nightmare to implement,” and there is no basis for
concluding it would have been.as effective as the moratorium in addressing the parties’
concerns, JX 90, Wind Depo. Tr. at 88:10-85:12,

145, Az Dr. Stockum teztified, lns “hirewall” proposal would be “a lot less effective™
insofar as the same PolyGram and Warner employees were responsible for marketing 3T3 and
their respective pricr Three Tenors album, and that he had not considercd wheihor this was the

‘case. Trial Tr. at §33:10-834:7,

L FolyGram’s Decision To Abandon The Moratoriom And The
Likelihood O Recurrence.

146, Before the moratorium was implemented, PolyGram decided (o abandon 1he
moratorium, and informed its oporating companics that:
With immediate effect Decca has concluded that it is appropriate
Lo adopt a flexible position that allows operating companies the
chance to make their own commescial decisions on the optimum
pricing of the 1990 album. We would emphasize, however, that

in deciding on how 1o markel aud price the 1990 album, operaling
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companicg should take full account of PolyGram’s massive
investmant in the 1 998 albnm and the nead to maximize returns
on this investment.

Contrary to any previous suggestion, there has been no agreement
with Atlantic Records in relation to the pricing and marketin gof
the previous Three Tenors albums. Cleardy it is in our interer;lﬁ n
protect the 1998 albunt, but if other commercial considerations so

dictate, you have the discretion to act as you best see fit,
See X 76 (Tuly 34, (998 Memorandum from Paul Saintilan to Distribution List).

147, In an exchange of correspondence between PolyGram and Warner attoimeys in
laie July, Warner indicated that also was oot implementing the moratorium, but that it would net
be diseounting 3T2 diring the period surrcunding the release of the new atbum hecause Mr,
Fudas {who had a contractual right to approve any discounting campaign) had not approved
WM request to discount 312 durning that time period. R ?95 {July 27, 1998 facsimilc from
Mr. Robinsen to Mr. Kon); see also JX 81 {August 10, 1998 letter from Anthony O°Bricn to Paul

Saintilan),

148 Consistent wath Mr. Saniilan’s July 30, 1998 memeorandum, scveral PolyGram’s
operating companics discounted 3T1 in the weeks immediately fellowing the release ol the 19598
Adbum. See JX 79 (Augusi 3, 1998 E-mai] from Paul Saintilan to Melchor Hidalge), Greene Tr.
at 207:16-213:14, 223:8-225:19; RX 710 (AlF Data).

148, Conplaint Ceunsel have not alleged or provided any cvidence that Respondents
have entered mto, o1 have considered entering into, any agreement similar o the moratoriurm,
cither in the context of another joint venture or otherwise. The relevant witnesses testified that
the Three Tenors joint venture was unique in the music induslry scveral eritical respects (e.g., the

agreement to share eosts and benefils 50/50 on & worldwide basts, the existence of catalog owned
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by both companies), that the justifications for the morztorium were specific o the Three Tenors
jeint venturs, and that they were unaware of any other situation in which any stmilar agrecmend
has been considered or implemented. Trial Tr. (Ho[Ymars) s 358-363; 1X 100, O’Bricn 1/5/01
Depo. It. at 97:24-98.4,

Il. Propoesed Conelusions OFf Law.

Al The Moratorium Was ot Tlegal Per Se.

150.  The moratorium was not itlegal per se. Per se condomnation is reserved
exclusively for the types of naked agreements between competitors wath wlich ceonomists and
the courts have substantial experience and, based on thal cxperionee, can conclude with
confidence bath that they are likely to cause substantial harm to competition and that they have
no pmcomﬁeﬁtivﬁ potential, See, e.g., Unfted States v Socony-Faciamm O Co,, 310 TLS, 150,

218 (19400 {finding horizontal price-fixing agreemant per se illegal).

151.  Tn considering alleged restraints adopted in the context of joint ventures and other
forms of legitimate collaborations among competitars, cowts consistently have refused to apply
the per se label. See, e.g., NUAA v foard of Regenrs, 468 U5, 85, 100-13 (applying “quick
lock™ version of rule of reasom to Testramts adopted as part of coliege football jont venture);
Chicazo Prof™l Sporis Lid. P'ship v. Nationa Bastetball Ass'n, 901 F.2d 667, 673 (Tth Cir
1992 (holding that “the Rulc of Reason supplics the framework for antitrust analysis™ of
restraints adopted in the context of joint ventoresy, Polk Bros. v, Forest City Enters., fnc, 776 _

F.2d 185, 18% {Tih Cir. 1985) (comcluding that agrecmer:t not 1o compele adopted as part of joint

venluwre was lawful under rule of reason); United States v, Visa IS A, Inc,, 163 F. Supp. 2d 322,

343-406 (S.D.N.Y. 2001) (holding that restrictions on competition adopted as part of Visa joint

venture were tllegal under full rule of reason).

152, An alleged restraint need not be “essential” or “necessany™ to the formation or
operation of a collaboration to be plausibly procompetitive. NCAA, 209 US. at 100-13 (holding
restraint that plainty was pot “cssential™ or “necessary™ to NCAA was subject to rule of reason);
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Broadeast Mustc, Inc. v. Columbia Broadeasting Systems, Inc., 441 U5, 1, 21 {holding restraint
that led io “substantial lewering of costs™ and “potential beneflis™ was subject to tule of reason
even though alternative arrangements wera possible); FTC & DOT Antitrust Guidelines lor
Collaborations Among Compctitors (“Guidelines’™) (April 2000) at -2 (*"An agreement may be
‘reasomah]y necessary’ [and thercfore cxempt from per se condemnation] without being

essential ™).

153. Th-m: moralonum was discussed exclusively in the context of the joint venturs
bolween PolyGram and Wamcr, and was part of the parties’ marketing plans for the joint venture
product, and thus is subject to the rule of reason, not the per se rule. Chicage Professional
Sparts, 361 F.2d al 673 (“[3][ the ﬂEﬁ. 13 & joint venture, then the Rulc of Keason supplies the
framework for anfiirust analysis | .. NCAA leaves no room for debate.™); Rothery Sforare & Van
Co. v. Aifay Van Lines, Inc., 792 F2d 210, 224 (D.C. Cir. 1986) {holding that a restrain that is
ancillary to a joint venture m the sensc that it is “related to the efficicney sought to be achieved”
15 “cxempt from the por sc rule™), Polk Bros, fne. v, Forest Chy Enterprises, Inc., 770 F2d 185,
189 (7" Cir. 1985) {“A restraint is ancillary [and therefore subjeet 1o the Rule of Reason when it
may contribute to the success of a2 cooperative venture (hal promuses greater productivity and

output ).

1534, The fact that the moratorium would have altecicd products that were not
distributed as part of the joint venture does not support the conclusion that the moratorium was
iHlegal per se, because courts have evaluated ancillary restraints under the rule of reason even
where those restraints applied to products that were not created or marketed by the joint venturs,
Folk Hros., 776 T.2d at 187 {concluding that restraint affecting marketing of appliances and
keme furnishings thet were not distuibuted as part of building joint venture were subject to rude of
reason), Upifed States v Visa U5 AL, fec., 163 I5upp.2d 322 (5.DNY. 2001) {applying rule of
reason to agrecments among (he members of the Visa and MasterCard joint ventures that no -

member would compete with the joint ventwre by offering non-venlure American Express or
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Discover cards); Guidelines Ex. 18, at 34 (stating that restraint on non-venture software products

may be subject 1o analysis under the rule of reason).

155, The moraorium alse 18 not subjsct to per se analysis simply bacause it was
adopied shortly after the formation of the joint venture: courts have routinely analyzed resiraints
adopted after the fonmation of joint ventures without any considerarion of that fact. NCAA, 468
1.5, at 101 (applying mate of reason in anelyzing restraint adopted well after formation of joint
venture™); Polk Bros., 776 F.2d at 187-88 (same); Ruthery Storage, 792 F.2d ar 212, 229-30

{concleding that restraint adopted after the formation of the joint venture was a legitimate means

loy address risk that parties would free ride on services provided by joint ventare), SCFC FLC The.

v Fisg (084, e, 36 F3d 938, 970-72 {Mth Cir. 1994) (holding that by-law adopted
approximately forty years after farmation of Visa joint venture was reasonably necessary to
prevent free riding and protect investment in the venture); Tited Sratex v Fisa, 163 F. Supp.23d

at 343-406 (concluding that same by-law was subject to rule of reason analysis).

156.  'The conclusion that the movatorium is not illegal per re glso is supported by the
lack of judicial experience with similar restraints. See, ez, Callfornic Demad, 526 118, 756,
T71-81 (holding that courts must “look[ ] to the circumstanees, details, and logie™ surrounding
any alleged restraint before makme any finding that it is in violation of the antitrust Taws);
Broadcast Music, Inc. v. Columbia Broadeasting Systems, 441 1.8, 1, 7-8 (per se rule is limnited
to pracrices that arc “so plainly anticornpetitive™ and so “lack[ing] . . . any redeeming virle™ that
they can be “(:{.mclusively presumed™ to violate the antitrust laws); drizong v. Maricopa Che
Medical Swe., 457 U.8. 332, 344 (1982) (application of the per rz rule iz appropriate only after
“experience with a particular kind of restraint enables the Court to predict with confidence that

the rule of reason will condernn it™).
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B. Complaint Counscl Failed To Establish That The Moraterium Is
Unlawful Under The Rule Of Reason. :
137, Under the rule of reason, a restraint cannot be found unlawful absent some
showing that the restraint had some actual anticompetitive effect. Caiffornio Dentad, 526 ULS. at

771-81.

158,  Under the rule of reason, the dentification of a relevant market 13 required unicss
the actual anticompetitive cffccts of the reatraint are obviows, Colifornia Demal, 326 ULS, at
T71-8Y; Chicago Profl Sports Limited P 5nip v, National Basketball Assn., W61 F.2d 6567 (7th
Cir. 19923 (cancluding that “quick look™ was applicable to restrictions on telecasis of Chicagro
Bulls games in Chicago); NOAA, 468 U8, 85 (concludmg that “guick look™ was applicablc to
telecasts of Oklahoma Sooncrs [ootball games m Oklahoma); Tows ‘B Uh, dne. v FTC, 221 F.3d
028 (concluding that, 1 resimmits woere noet illogal per 56, “quick look™ could be applicable to

boyeott by “dominant™ Loy rotailer).

159, The alleged anticompetitive effects of the moratorium — which affected the
markeling and promotion of two older classical ed’s for a ten-week period — are not obvious
because Complaint (oumsel offered no evidence that the moratorium actually increased prices or
reduced output in the United States, whereas Respondents offered evidence that the moratorium
would have had na adverse effect on price or output in the United States and in fact would have
increased the aggregate output of Three Tencrs products. Compare Chicago Prof'l Sports, 961
I.2d 667 (concluding that restraint thal aclually restricicd lelocasts of Chicazo Bulls games in
Chicago could be found unlawiul without identification of relevant market), NCAA4, 468 11.5. 85
fconcluding that restriction on telccasts of Oklahoma Sooners foothall games 1n Oklahoma conid

be found unlawful without identification of relevant muarket).

16, Complaint Counsel’s failure to identify the relevant market or offer any evidence
of any actual anticompetitive effect requires a decision in Respondents’ favor. California

Dental, 526 1.8, at 771-81.
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161,  Undor the rule of reason, the identification of a plansible procomipetitive
jusiification [or # challenged restraint necessitates consideration of the actual, net competitive

ellects of the restramt n the relevan market, Colffornia Dental, 526 U5, at 771-81.

162, Respondents identified a plausible procompetitive justification for the meoratoriun
by offering evidence tiat the morgiorium was part o & markefing strategy for 3T3 that was
designed 1o maximize the lomg-lerm oulpul of Three Tenors products rather than a mechanism to

reslrict the price or owlpal of 3T and 3T2.

163, Raspundenls-idem{ fied ancther placsible procompetitive justification for the
moratorium by offering evidence thal he moratorium was designed o prevent the PolyGram and
Warner operating companies from engaging in opporiunisiic behavier and “liee riding™ on the
confidential marketing plans of the venture parlners and the promotonal opporlunily crealed by
the Paris concert and the release of 3T3, See Collaboration Guidelines § 3.36(b), a1 24 (“lrec
riding or viher opportunistic conduct that could reduce significantly the abilily of the
collaboration to achieve cognizable efficiencies™); Polk Bros., 776 F.2d at 190 (“[Clontrol of free
riding is a legititmate objective of a system of distribution™ because it “make| | it easier for people
to cooperate productively in the first place™); Rothery Storaee, 792 [.2d at 213 ("The free ride
can become & scrious problem for a partnership or joint venture because the party that provides
capital or services without recciving compensation has a strong incentive to provide lcss, thus
rendering commen enterprise less effective.”); Chicago Frof'f Sports, 961 F.2d at 673 (stating

tlat free riding is “an accepted justification for cooperation™).

164. Respondents” procompetitive justifications for the moratorivim are valid in that
they are consistent with the witness testimony regarding the purposes for the moratoriunt and

thus are not pretextual.

165 Because Complaint Counsel have offered no evidence that the moratorium had
any actual, net anticompetitive eftect, there is no peed to consider Complaint Counsel’s alleged

“legs restriclive-alternatives™ to the tioratorium.
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166.  Even if lherc were any need to consider Complaint Counsel’s alleged “less
restrictive altematives™ Lo the moratoriutn, Complaint Counsel’s failure to offer any evidence
regarding the actual, net compelitive ellects, if any, of the moratorivm as comparad to the actual,
nct competitive effects, if any, of the sugygesled allernatives precludes the conclusion that any of
those alternatives actually would have been both less resirictive of compelilion than the

moratorium and effective in addressing the inefMciencicy addressed by the moratorinm.

167. Because Complaint Counsel have oflered no evidence that the moratorinm had
any actual, net anticompetitive effect, and Respondents” procompelilive justifications are
plausible and valid, there is no basis for concluding that the moratorium was undaw/(ul under the

rule of reason. Cealifornia Dental Ass 'w, 326 U5, aL 780,

C. Complaint Counsel Have Failed To Demenstrate Any Likelihood Of

Recurrence.

168.  To obtain prospective relief such as that seught here, Complaint Counsel must
show that *’there exists some cognizable danger of recurrent violation.™ TRW, fnc. v. FTC, 647
F.2d 942, 954-55 (9th Cir. 1981) (quoting Onited States v BT, Ovant Co,, 345 US, 629, 632
(1953)),

169, It is undisputed that the moratorivum 13 not ongoing: by its terms, it would have

einded in Qctober 1993,

170, Conduct similar to the moratorium is unlikely 1o reeur because PolyGram

ultimately instructed its operating companies not to implement the moratoriom.

171, Additionally, Complaint Counsel has provided no evidence that PolyGram -~ let
alone the current corporate parents of the relevant record labels and operating companics at UMG
Recordings, Inc. and Vivendi Universal, S.A. —has sver contemplated any agreement similar 1o

the Moratoriul.
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172, Finally, the PolyGramy Warner joinl venlure was unigue in a nomber of respects,
Respondents’ justifications for the Moratorium are specific Lo (he joint ventere, and any similar

agreement adopted in any other conlext would need to be comsidered in light of all the facts and

cirenmstances surrounding that agreement.

173, Accordingly, Complaint Counsel has not met its burden of demonstrating the

jurisdictional requirement that the Moratorium is engoing or likely to recur,

HI.  Proposed Order

174.  L[ior the reazons set forth in these findings of fact and conclusions of law,
Comglaint Counscl failed to establish any violation ol Section 5 of the I'I'C Aet, 15 U.5.C. § 45,
and 1hus shall take nothing by their complaint,

Respectfully Submitted,

'M‘—-ﬂ’&!ﬁéﬂ Mow,
Bradley S. Phillips :
{lenn D. Pomeramiz
Siephen E. Mormssey
Munger, Tolles & Olson LLP
355 8. Grand Ave., 35th Floor
Los Angeles, CA 90071
(213) 683-9100

Counsel for Respondents

Dated: April 26, 2002

157721 a3



CERTIFICATE OF SERVICE

I, Stephen Morrissey, hereby certify that on Apnl 26, 2002, T caused a copy of the
RESPONDENTS PROPOSED FINDINGS OF FACT, PROPOSED CONCLUSIONS OF
LAW AND PROPOSED ORDER to be served upon the following persons by Federal Express:

Geoffrey M. Green / John Roberi Hon. James P, Timony

Cary Zuk / Richard Dagen Chiel Administrative Law Judye
Federal Trade Commission Faderal Trade Commission

6th & Pennsyhvania Ave., N.W. 600 Pennsylvama Ave., NJW,
Washinglon , D.C. 20580 Washington , D.C. 20580

Complaing Counsel

Donald 8. Clark, Secretary
I'ederal Trade Commission
600 Penneylvams Ave., NW.
Washington , 12.C. 20580
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STEPHEN MORRISSEY

THel5d]



