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Respondents PolyGram Holding, [ne., Decea Music Group Limited, UMG

Recordings, Inc. and Universal Music & Video Distribution Coip. (collectively, “PolyGram™ or

“Reaspondents”), respectfully submil this reply brielin suppost of their proposed findings of fact,

coticlusions of law, and propesed order in this matter.

L INTRODUCTION

rMaashe al

The record in thus case demonstrates all of the followit;g:

The Three Tenors joinl venture between PolyGram and Warner (the “Joint

Venture™) made possible the creation and production of multiple products — the

1998 World Cup Concert, the 1998 Three Tenars album (“3TFY, a Greatest Hits

albumn, and a box set of Three Tenars albums — that could not have heen created
absent the joint venture. The Joint Venture thereby enhanced competition and
benefited consumers.

The Moratorium Agreement restricted discounting, advertising and promotion of
two catalogue compact discs, the 1590 Three Fenors albam (“3T1"} and the 1994
album (“3T2"), for a peniod of ten weeks dunng the initizl launch of the Joint
Venturs's new release, 3T3, bul leli PolyGram and Wamner [ros (o discount,
advertise and promote 371 and 3T2 in any mansier they chose both beforc and
after that 10-week period.

There s no ressonable likelihood that, in the ghsence of the Joint ¥Venwre saod the
resulting 1998 concert and album, either PolyGram or Warner would have
discounted, advertised or promoted 3T1 or 3T2 in the United States in any manner
that was prohibited by the alleged Moratonium Aercemont. The Maratorium

Agreement therefors did net restrict competition thar would have occurred in the



absence of the procompetitive Joint Venture,

+ There is no cvidence that the Moratorium Agreernent had any aclual
anticompetitive effect whatsoever in any market, and Complaint Counsel
specifically disclaimed any effort to provide any such evidence.

»  Warner and PolyGram belicved that the Moratorium Agreement would enhance
the etficieney of the Joint Venturs becanse it reflected the most reasonable
marketing strategy for 3T3 and the Three Tenors product line, and because it
limited the opportunity for each of them to free ride on the marketing and
pmmﬁtiunal activitics of the Ventuie or to engage in oppoeriunistic behavior that
would undermine the success of the Venture. The testiznony, including that of
Complaint Counsel’s cxpert econamist, and contemporanesils documents
demonsirate that this belief was reasonable, was held in good faith, and was the
reason the parties entered into the Moratorium Agresment.

Bascd on these facts, PolyGiram is emtitled to a decision in its favor for several
reasons, as demonstrated in PolyGram’s Post-Trjal Brief. First, the alleged Moratorium
Agreement is not per s& illegal, because it was ancillary to a legitimate, procompetitive joint
venlure. Second, under the Rule of Reason, Complaint Counsel failed to meet their burden of
showing that the Moratorium Agreement had any actual anticompetitive effect, as the controlling
case law requires, and in any event, the Moratorium Agreement cannot be deerned
“nresumptively anticompetitive™ under the burden-shifting approach invoked by Complaint
Counse]. Third, PolyGram has shown that it had plausible and valid efficiency justfications [or
the Moratorium Sgreement, and Cornplaint Counscl have taited to show that the agreement had

a nel anticompetitive effcct. Under any version of the rule of reason — whether “guick look™ or
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otherwise — these facts compel a decision in PolyGram's faver.

Complaint Counsel do not seriously dispute the facls outlined above, because they
cannot. Instead. they contend that the Moratorium Aureement was nevertheless illegal because it
was nat ;‘necessary"’ to the fermation or etticient operation of the Joint Venture and, when the
Joint Venture context is ignorved, was “presumptively anticompetitive.” Thus, Complatnt
Counsel over and over again characterize the issuc in the casc as whether the Momlorium
Agreement was “necessary” for the formation or operation of the Joint Venture, 2., CCPTB at
2,3, 8,35, 44, 45, 46, 56, and assert that the Moratorium Agreement, when considered apait
from the Joint Venture, was “presumptively anticompetitive,” id, at 5, 6, 7, 24-34. Were
“necessity™ the correct lepal standard, the result here might be different: it is true that PolyGram
and Warner could have formed (indced, they did form) the Joint Venmure and could have released
3T3 without the Moratorium Agreement; and it is hard to dispute that, Jf one simply ignores the
Joine Pertwre, a naked agrecment bolween PolyGram and Warner (o restret discounting wnd
advertising of 3T1 and 3T2 would likely be deemed presumptively anticompetitive. Bud, were
“necessity” the corvect legal standard, the result would necessarily alse have poen different in
many prior cases dectded by the United States Supreme Court and other federal courts, where
the challenged restraint war unguestionably pot "necessary” (o formation or operation of the
Suind venture but was nevertheless either held lawfud or found wniowiil onfy after a showing of
actual frot presumptive ) net anticompetitive effects.

What Complaint Counsel are altempting to do here is trangparent. In 1988, the
Comrmuission decided fn the Matrer of Muassachusetts Board of Regisiration in Optomery, 110
F.T.C. 549 (1988), and adopted a version of the Rule of Reason under which a plaintiff would

have no burden of showing any actual anticomperitive effeet unless and until the defendant



proved that it had a plausible and valid efficicncy justification, That dramaticaliy truncated
version of the Rule of Reason has subscquently béen rejocted by the Supreme Court and the
Courts of Appeals, which have consistently required, in a#y Rule of Reason case, that the
plaintifT prove actual anticompetilive effect {ur markel power as 1ts surogate). Indeed, the
Commission has acknowledged as much. [n this cuse, Complaint Counsel are seeking to
resuscitate the discredited Mass. Board formulation — in the hope that this tribunal, the
Commission and the Court of Appeals all will fail to recognize that they are bound to follow the
United States Supreme Court’s decisions to the contrary. That affort must fail,

Even if Mass. Board were the law, Complaint Counsel's case would [ail because
PolyGram’s procompetitive justifications for the moratorium are both plausible as a matter of
economics and valid in that they are consistent with the contemporaneous documentation and
witness testimony regarding the circumstances faced by the Joint Venture, The record evidence
demotstrates that the moraterinm was a central part of the worldwide marketing plans for the
worldwide Joint Venture, that it was designed to increase the overall output of Three Tenars
products, and that it likely would have increased output and prevented inefficient free riding
activities. Because they know that the economice plausibility and factual validity of PolyGram’s
procotnpetiiive jusiifications precludes any Iinding of labildy wwier their truncaled approach to
this case, Complaint Counsel rely on a series of contrived “rules”™ under which they contend that
the Court must (1} ienore the testimony and expert reports of the PolyGram cxpert witnegsses,
Professors Ordover and Wind, whose depesitions were desipnated by Complaint Counsel
themeelves, and whose expert reporls were tnade a part of the record by joint stipulation; ()
ignore the procompetitive effects the worldwide Moratoriwm Agreement that the parties adoepted

as part of thair worldwide joint venturs could have had ihroushoul the world, and conclode that
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the Agreement was unlawiul simply because it did not bappen to have aay effect on competition
it the Tnited States; (3) disregard the extensive witness testimony and contemporangous
documenlaiion supporting PolyGram’s procompetitive justifications: and (4) place upon
PolyGram the burden of “proving a neeative” by demonstrating that there were no substantially
less resirictive alternatves lo the moratorium.

Apain, Complaint Counscl have the requirements of the controlling case law
precisely backwards., Once PolyGram proffered a plausible procompetitive justification for the

. Muoratoriem Apreement —and Complaint Counsel’s own economist here eonceded that

PolyGram’s procompeiilive justifications lor the Moratorium Agreement are “plavsible” as a
matter of cconomics - it was Complaint Counsel’s burden to show that the Moratorium
Apreemncal had aclual, nel anticomputitive cflects, and it was Complaint Counsel’s burden o
demonatrate that any sugeested altemative to the moratorium was viable, would have becn as
effect.ive as the motatorium, and woukd have heen substantially less restrictive of competition. In
light of the fact that Complaint Counsel have sought only to satisfy a burden of proof that is
insufficient under the controbling case law, it is hardly surprising that they failed to mest their
actial burden.

Finally, Complaint Counsel’s case must fail for vet another reason: Compiaint

Counsel plainly did not show there was any “real (hreat” that conduct similar to the moratorinm
is kely to recur, as they admil thoy must do te obtain a “cease and desist™ order under the T
Act. See CCPIB at 83, United Siates v. Oregon Stare Med Soc'y, 343 UK, 326, 333 {1952)
(holding that a “cease and desist™ order may be obtained only when there is & “real threat of

future violation or 4 contemporary vielation of a nature likely to continue or reour™). The record

evidence demmonstrates that the Joinl Venture itself wag uttique in the calleclive experience of the

L
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witnesses wha testified in this case; that the rexsons for adopting the Moralorium Agreement
were closely tied to the unique aspects of the Joint Venture; and that there 1s no evidence that any
simlar agreement has ever been considered or adepted 1n the record industry, Complaint
Counsel’s efforts to demonstrate a real threat of recurmence consist only of conjeciure regarding a
series of speculative scenarios that bear no resemblance Lo the Joint Venture and cannol serve as

the basis for finding that there is any threat of recurrence here.

11, ARGUMENT
A, The Moratorium Agreement Is Mhat Per be [llegal.

‘Complaint Counsel are either coy or conlused aboul whether they contend that the
Moratorium Agreement is per se illegal. They never uclually say, “the Moratonum Agreement 13
per se illegal.” ‘They do, however, make the unqualilied assertion that “[a] horizontal restraint on
price competition or other care competitive activities of the collaborators vielates the antitrust
fenees [not, *is subject to an abbreviated Rule of Reasorn™] unless such restraint is necessary for
the formation or efficient operation of a pra-competitive joint venure,” CCPTB at 2 (cmphases
added), Further, as noted, they repeatedly asserl that the Moraterium Agreement was pof
necessary either to the formation or the cfficient operation of the Joint Venture; thus, one might
infer that they contend that the agreement is per se illegal.’ Elsewhere, however, Complaint
Counsel seem to argue that the “necessity” issue goes only to whether the Moratorium
Agreement is subject to analysis under a full or an abbreviated rule ol reason, not to whether it is
per se ilegal. See CCFID at 8 {areuing that “restraints ancillary to a joint venture are often

analyzed under an abbreviated ruie of reason,” and that [t he celevant issue is . .. whether the

"In addition, Complaint Counsel asserts that the helding of Pabner v, BRG of Ceorgia, Tne., 498 11.8. 16
{1000, “conlels this case,” COPTE at 47, and in B R¢G the challenpged restraint was held per 52 dlegal.
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challenged restiaint is recessary to achicve a cognizable pro-competitive purpose™). Either way,
they are wreng.

Throughout their brief, Complaint Counsel use “neccssary™ as the cquivalent of
“absolutely necessary™ or “essential.”™ ‘|hus, for example, they argue that the Moratorium
Apresmnent colld not have becn “necessary”™ to the Joint Venture because it was only reached
after formation of the venture, CCPTB at 2-3. Similarly, Complaint Counsc‘l claims the
Apgreement could not have been “necessary™ to achiévﬂ any efficiency henefits because it was,
they assert, not the least restrictive allernative, CCPTB at 60-61. But the Commission itself has
expressly recognized that the word “necessary,” when used by the courts to describe the
relationship that must exist between a horizontal restrzing and a legitimate joint venture in order
1o justily what might otherwisc be an unlawful restraint, means “reasonably related to,” nad
“absolutely necessary,” and does kot imply any requiremnent that the restraint be the “least
reslriclve allernative.” Bricl of the United States as Amicus Curdae in NCAA, Attachment A to
'Cmmplaint Counsel’s Pretrial Brief at 13 (criticizing the petitioner for “tak|ing] the word
‘neceasary’ out of the legal context in which it was used by the lower courts, e, to mean
‘reasonably related to,” and ascribling] to it 2 meaning - *absclutcly neeessary,” f.e., there being
no less restrictive alternative — oot fairly alidbutable 1o those courts™); id. {framing “requirement
that a defendant show that an anticompetitive .rl.:straint is ‘necessary’ to foster {ie., ‘masonably
refated to”) a legitimate bu.siness or statutery purpose™,” Here, PolyGram has amply
demonstrated that the Moratorium Agreement was reasonably related to the Tnint Venture and 1o

enhancing the efficiency of that vennue. RPF MNos, 51-104. Thus, under the *reasnnably relaled

! In that brief, the Commiszicn alsa emphasized “Ihat plaintiffs and courts can [not] merely seeond-guess
those pasticipating in an otherwise legitimate enterprise, and invalidate any restraint that is ot the "ieast
restrictive’ imaginable or praciicable™ fd at 6.

[623334.13 -7-



to™ standard that the Commission correctly advocated in the N¥UAA case, PolyGram is
ungiestionably entitled 1o judgment.

To the cxtent Complaint Counsel contend the Woratorium Apteemnent is per se
illegal because it was not “necessary,” mesning “csscutial,” their contention is squarely at odds
with decades of Supreme Court and Court of Appeal precedent. As explained 10 detail in
PolyGram™s Post-Trial Brief, see fa. at 23-29, many courts, including the Supreme Court, have
applied the rule of reasen to restraints adopted in the context of & joinl venture without requiring
any showing that the restraint was necessary or essential to the formation or efficient operation
of the venture. Indecd, in most {if not ali) of those cases, it could not reasonably even have been
contended that the challenged reatraint was necessary or essential to exther. See e g, NCAA v,
Board of Regents, 468 1.5, 83, 100-01, 114 (1984} {applying the rule of reason to NCAA's
resinictions on college football telecasts because they were adopted in the context of a legilimate
joint venture (albeit decades gffer the venture was formed), even though the Court Found that
those restraints had 4o heneficial effect on the operation of the NCAA — that iz, the NCAA coutd
operate “just as effectively™ without them) {emnphasis added}; Broadeast Muric, fnc. v, CBS, 441
LES, 1, 20-21 (1979) (applying the mie of reason to (and upholding) a “blanket license™ because
it priveided a “substantial lowering of costs™ and Lhus was “putentially beneficial.” even ﬂmugh
the Court recogmized that ASCAP and BMI coudd instead have used individually negotiated
licenses); Chicageo Profl Sports Lid P 'ship v. Notional Baskerbaif dsg'n, 961 F2d 067, 673 (7th
Cir. 19923 {Posner, ].) (applying the rule of reason because “the NBA is a joint venture,” cven
though challenged resirictions nn televising of games were obviousky not necessary to the
formation or operatian of the NBAY; Rothery Siorage & Van Co. v, Atfas Van Lines, fri-c., 792

F2d 2 0,224,229 (D.C. Cir. 1980) {Bork, 1) (appl¥ing the rule ol teason to (and upholding)

[EREE LI =Ha



prohibitions on competition by members ol a joinl venture, not because they were “necessary™ to
the venture {they were not), but because they “serve (o make [it] more elfective”™ and “enhance
[its] efficiency™); Pofk Bros., e v Forest City Enters, fne, 776 F2d 185, 189-89 (Tth Cir.
1985} (applying the rule ol reason to (and upholding) an agreement between joint venture
partners not to comypete by selling their non-joint-venture products in the joint-ve ture bui lding,
gol beeause such an agreement was “necessary” (il was not), but because it “part of a larger
endeavar whose success [it] promote[s]” and “may contnbute the success of a cooperative
venuu‘e”}."

o short, were the lé.w as Complaint Counsel suggests — that a horizontal restraint
adopted by joint venture partners is per re illegal unless it iz necessary to the formation or
aperation of the joint venture — all of these cases would have been wiongly decided. Oniy the
United Slates Supreme Court, hiowever, has the authority to so hold.

Complaint Counsel apparently also contend that the Moratorium Agreement is per
se illepal becausc 3T1 and 3T2 were not created by or included in the Jaint Venture — they were.
Complaint Counsel asserts, “outside” the Joint Venture. See CCPTB at 45-47. As explainad in
PolyGram's Post-Trial Bricf, thar contention is contrary to numerous decisions in which courts
have upplied the mle of reason to {and sometimes unneld) henzontal restraints that related to
products (hat were not created by or ineluded in the parties” joiat venture, See CCPTR at 30-32.
Muoreover, the conteation is flatly contrary to the testimony of Complaint Coansel's economist,

Dr. Stockum, who testified that restraints related to products “gutside™ a joint venturz can

* Furtaer, Complaint Counscl’s expert, Dr. Stockum, ‘estified rhat a restraint may be efficiency-enhancing
and pro—campetitive sven iF it is nat essential to either the foonation or operation of & joint venture, sl
;Fr. at 688, 10-689.8, 631:23-692:8. '

Complaint Counsel cite Unired Staves v Fisa [FSA., fec. 163 F Supp.2d 322 (5. D.NY. 2001, as
halding that a restraint on products “outside™ the joint venture was illegal, but thewv fail to note the eritical
tact: that, althouph the restraine 474 relate 40 products that were ouside the joint venlure, the court
applied a fidl ride of reasam anedisis to it



enhance the cfticieney of the venturs and he pro-competitive. T'rial Tr. (Stockum) at 6493:23-
694:23, 703:2-8.

Complaint Counsel’s continued reliance on Palmer v. BRG of Georgia, (nc.
(ARG, 498 1.5, 46 (1990, is meritless. Theve was no joint venture or other collaboration to
create any new product or service involved in FRG, instead, there was siniply a division of
markets between two competitors aceomplishad through a license agreement. Although
Complaint Counsel refe; tn the parties having “combined their assets in Geargia™ and to “the
_ formation of the venture,” those are st} fictons ¢reated by counsel: neither the Eloventh
Circuit’s nor the Supreme Court’s decision in #RG supports the notion that there was any
“combination of assets™ or “formation of a venture” involved in the case. Moreover, Complaint
Counze] wrongly suggest that the agreement not to compete sutside (eorgia was judged per 52
illegai “hecause it restricted competition outside the scope of the venture [which, according to
Complaint Counsel, was limited 1o Georgia].” CCPTB at 47, In fact, the Supreme Court held
the emtire agreement, including the restraint on eompetition ir Georgia (Le., "mside” Complaint
Counsel’s suppoesed joint venture), per se ilegal because il was 2 naked allovation of markets
{there in [act being no joint venture or other combinalion of assetg). 498 U.S. at 49-50. In short,
BRG is still irrelevant (o this case.”

Finally, Complaint Counsel smubbornly persist in suggesting that the Moratorium

Apreement i5 per 5e 1llepal because it was adopted atter formation of the Joint Venture,

* Complaint Cuurﬁd allempl 1o anadosize HI s Creorgia leense BRG and the avcompanyving,
agreemant by DRO not 1o compete with FIRF outside Cmrgja to Wamer's license to PolyGram ta
distribute 3T3 outside the Tnited States and PolyGram's alleged agreement not to discount or advertise
3T1 in the United States for a |0-week period. CCIPTB at 18, What Compiaint Counsel ignare, of
course, are the distinguishing tacts, among others, that the alleged moratorium arose in comnechion with
marketmn ol A new __|(_1[n|]} maped ]:lrn[{u{,t that conld not have heen prochiced withean the joint ventre,
t]'mt PGIyGram was paying 30% of the costs of marketing 3T3 in the United $tates and Warner paving

% of the cost autside the 115 and that PoiyGram and Warner wese sharing the risks and rewards of the
j:;int venture, Mone of these crucial circumstances existed in BRO

fama=nc 41 171



notwithstanding that, (1) in several of the cases cited above (and others), the cowrts applied the
tule of reason to restraints adopted after the formation of tag joint venture and {2) Complaint
Counsel’s expert, Dr. Slockum, lestified both that restraints adopted after tormation can be pro-
competitive and that a legal rule that presumed otherwise could deter etficicney-enhancing
behavigr including the formation of etherwise procompetitive joint ventures. See CCPTB at 43-
43; Trial Tr. (Stockum) al 703:21-705:2. Complaint Counsel’s reliance on Blackburn v.
Sweeney, 33 F.3d 825 (7th Cir. 1995), in support of this argument is frivolous. In Blackburs, the
allocation of terntories was adopted after dissofution of the partnership, so that the restraing
ohviously could not even plansibly enhance the efficiency of that (defunct) partnership. fd. at
828,

Here, it is undisputed that the Moratorun Agresment was adoptad in the context
of the Joint Venture and thal il at least plausibly enhanced the efficiency and promoted the
success of that Venture. Accordingly, the Agreement 13 not subject to analysis under the per se

rule ba must instead be evaluated under the rule of reason.

B. Complaint Counsel’s Decision To Disclaim Any Effort To Provide Any
Evidence Of Actual Anticompetitive Effects Requires A Decision In

PolyGram’s Favor Linder The Rule Of Reason.

Complunl Counscl contend that they can prevail under the rule of reason without
presenting any evidence whatsocver that the Moratorium Agreement had an anticompetitive
effect, Instead, Complaiot Counsel assert hat, onee they show (paportedly) that the Agreemment
was “presumptively anticompetitive,” the burden shifts Lo PolyGram to prove a plausible and
valtd efficiency juslification. Complaint Counsel’s Tule of reason argument [a1ls for throe

teasons. First, the law is that. in any rale of reason casc, the plainti[f must prosent at lsast some
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evidence of actual anticompelitive effeet {or market power as it3 surrogate). Sceond, where, as
here, a restraint is anciltary to a legitimate, pro-competitive joint venture and does not restrict
any competition that would have occwred [n the absence of that joint venture, the restraint
cannot be considered “presumptively anticompetitive.” Finally, PolyGram has preven plausible
and valid cfficiency justifications for the Moratorium Agreement and Complaint Counse] has
failed to prove {indeed, disclahmed any intent cven to try to prove) that the Agreement had an

actual net anticompetitive effect.

1. Complaint Counsel Were Requived Under The Rule Of Reason To
Present Evidence Of Actual Anticompetitive Effect.

Complaint Counsel continue to contend that. even if the Momloriwm Agreement
was ancillary o the Joint Venture and therefore not per se illegal, it may be condemned noder
the rule of reason wilhout any showing whatsoever of actual anticomnpetitive cffect because, they
assert, it was “presumptively anticempetitive.™ The law 1s olherwise.

Complaint Counsel rely principally on the Supreme Court’s decislons in
Calitorriu Dental Ass 'nv. FTC, 326 U8, 756 (1959} (“CDA™), and N¥UAA v. Board of Regents,
468 LS. 85 {1084), neither of which supports their position. Indeed, Complaint Counsel’s
citation to those decisions is grossty misleading. On pape 24 of their brief, Cornplaint Counse]
assert, “[w]here such [a presumptively a1ntiuu1;npetitive] agrecment is proven, likely
anlicompelilive effects au'é presumed and the burden shifis to the defendant o demonstrate a
counlervailing cflfciency sufficient 1o overcome the presumption.™ CCPTE at 24, Complaint
Counsel cile pupe 777 of CD4 and page 113 of MCA4 for this proposition.

Paga 771 o the Court’s (04 opinion contains only one clause that even

references the proposition advanced by Complaint Counsel: “Tven onJusfice Breyer's view {in
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dissent] that bare on truthful and veritiable prics and quality advertising are prima facie
anticompetitive . . . and place the burden of procompetitive justification on those wha agree
adopt them . .. " 526 1.5 at 771 (cmphasis added). T.ater, the majority opimion expressly
refects that mode of analysis, holding that “before a theorctical claim of anticompetitive effects
can justify shifting to a defendant the burden 1o show empirical evidence of procompetitive
cffcets . . . the court . . . [must have] considered whether the effects actuelly are anticompetitive.”
/d. at 773 n.12. Thus, Complaint Counsel’s position is based upon the Supreme Court’s
characterization of a dissenting view that the Court expressly refects in the same opinion.
Complaint Counsel’s citation to page 112 of NC44 is equally misleading. There,
the Court wrote:
[TThe NCAA television plan on its face constitutes a restraint upon the operation
ol [tee markel, wnd the findings of the Districe Cowrt esiablish that it has
operated to vaise prices and reduce outpyd, Under the Rule of Reason, #hese
Aallmarks of anticompetitive behavior place upon peliioner a heavy urden of
establishing an affimative defense which competitively justifies {the restramnt],
468 U.S. at 113 {emphasis added). Earlier in the opinien, the Court detailed the District Court’s
findings of actual anticompetitive effect - “the hallmarks of anticompetitive behavior™,
{Tlhe NCAAs television has a significant potentiai for anticompetitive effects.
The findings of the Districe Court indicaie that this petential has been realized
The District Court jound that i member institutions were free 1o sell felevision
rights, mary move games would be shows on delevision, and that tha NCAA's
output vestriction kas the effect of raising the price the networks pay jor relevision
rights. Moreover, the court found that by fixing a price for television rights to a.l
games, the NCAA creates a price structure thal is unresponsive 1o viewer demand
and unrelited o the prices that woudd prevail in a competitive market.
468 Us. at 104-06 {emphasizs added). Thus, the page fron NCA4 upon which Complaint
Counsel rely establishes nothing more than that, where the plaintiff has proven agiual

artlcompetitive effvots onr price amd owipat, the burden shifts to the defendant to prove a

procompetitive justification. Thal, of course, is entirely consistent with the Court’s later holding



in A,

Complant Counsel also quote, out of context, the NCAA4 Cowrt’s statements that
“the absence of ptoof of market power does not justify a naked rastriction on price or output,”
and that “compelilive justi[ication™ may be required “even in the absence of a delailed market
analysis.” 468 U.S. sl 105-10; see CCPTB at 25, What Complaint Counsel emit are the crucial
sentences that appear befween these statements: “Tetitioner does not quarrel with the Disiricr
Court’s finding that price and owtput are nat responsive to demaond (e, findings of actval
amticompetitive effects]. 1hus the plan is inconsistent with the Sherman Act’s command that
price and supply be responsive o consumer preference. We have never required proof of market
power i1 such a case.” 468 U.S. at 109-10 (emphasis added). In other words, NCA4 holds
merely that, where there ix proof of aetual anticampetitive effect, proel of marker power and
“detailed market analysis™ arc unnecessary. [lere, of course, Complaint Counsel has otfered ao
avidence whalsoever of actual anticompetitive effect, market power, or market analysis.

Complaint Counsel relies extensively on United States v. Brown University, 5
F.3d A58 (3d Cir. 1993}, for the proposition that it need not present any evidence of actual
anticompetitive effect, Brows University was decided six vears before €124, in which the
Supreme Court clearly repudiated the notion that a plaintilf may shuft the burden to a defendant,
under an “abbreviated” rule of reason, without an} showing whatsocver of actual anbcompetitive
elfect. Moreover, in Brown [niversity, the Third Circuit mistakenly relied on MCAA and FTC v
fadiana Federal of Dentists, 476115, 447 (1986), in support of its assertion that, under an
ahbreviated rule of reason, compatitive harm may be presumesd without any showing of actual
effect or market power, and the turden of proul thereby shilted o the defendant. 3 F.3d at 669,

As shown above, the NC'44 Court held that the burden was shilted 1o the defendant, not by a
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presumnption of anticompstitive effect, but by the District Cowrt’s extensive factual findings of
acinel anticompetitive eftect, See 468 UK, at 104-06, 113, Similerly, in fndianea Federation of
Dentivis, lhe Cowrt held that *“the Commission s failurs to engage in detailad market anaivsis
[was] not fatal [under an abbreviated nie of reason]” because “the [Disteict Cowrt’s] finding of
acitiad, susiained adverse effects on comperition . .| [was] lagally sufficient . .. .7 476 .S at
460-61 (emphasis added) ®

Finally, Complant Counsel rely on two decisions of the Federal Trade

Comumission, Mass. Board and fn ve Detroit Awto Dealers dsy'n, Ine., 111 FT.C 417 (19870 In

those two decisiens, the Comnmussion cmapleyed a super-abbrovisted vorsion ol the rule of reason,
utler which Lhe burden was shiflted 1o the delendant :f the challenped restrainl was “inherently
suspecl.” Masy, Board, 110 F T.C. ar604, Detroid Auier Dealery Asy'n, 111 F 1.0 at 498 In the
Detroff Awto Dealers case, however, the Sixth Circunt disapproved the Commission’s “inheeently
suspect” methadoeiogy, concluding that it reflected improper use of a “per se approach” without
any “demonstrated ffect” o competition. /= re Detruit Aufe Dealers Ass ', dnc, 955 F2d 457,
4T-T1 (6t Cir. 1992); see fd (criticizing the Commuszion’s reliance on ndica Federation of
Dentivis [or its “inherently suspect”™ methodofogy).

The Commission itsclf has recognized that the Mass Beard “inherently suzpoet”
approach was rejected by the Sixth Circuit and is not appropriate ﬁnder the rule of reason. In rhe
Marter of Californic Dental Axy'n, 121 TUTCL 190, 1996 FTC LEXTS 81, at *93 {[996)

(acknowledging that “the Sixth Circuit indecd rejected tae Comunission’s use of the ‘inherently

® Phe Federal Trade Commissim ad precisely this point abouol frddicone Federopion of Pengises noly
brief to the Supreme Court in 7004, Drief for the Respondent, 74, at 19 {arguing that, in /FD, “[he
Coorl] rulec that “[a|pplization of the Bule of Reason te these tacts is not a manner of any great
diffeculey,” in hight of the nawire of the restraint and the Conpaission s finding af actual affects on
cennperition”) (emphasiz added). A copy of the Commission’s Supreme Courl briet'in £704 is attachad
hereto as Attachmert A.



suspect’ approach™. Accordingly, in D4, the Commission utihized a “yuick look” rule of
reason, but not the “supersonic” version rejected by the Sixth Cireuit and advocated by
Complaind Counscl here. Instead, consistent with PolyGram’s pesilion here, the Commission
utidertook a three-step analysts: Firgs, the Commussion considersd evidence ol the hikely and
aetual anticompetitive elfect of the challenged restraints and affirmed the AL s finding that “the
suppression of advertising “fas infured those consumers who rely on advertising to choose
dentists.”” 1996 FTC LEXIS 81 at *64-#7], Second, the Commission determined that the CDA
had sufficient market power o harm competition through the restraints, In doing so, the
Conunission interpreted NCAA and Indiana Federadion af Dentists in precisely the same manper
as PalyCram: “ihe supreme Court has indicated thal wher a cowrd findy actual anticompetitive
effects, no detailed examination of market power is necessary to judge the practice unlawful.”
Id. at *71 n.1Y (citing NCA4A4 and f#0) {emphasis added). Only after having found actual
anlicompelilive effect and market power did the Commission tum W “fhe third slep in our grick
look”™ - examination of the efficiency justifications offered by the CDA. . at * 80 (emphasis
added). That is precisely the three-step methodology advocated here by PolvGram. Complaint
Counsel having chosen to ignore the frst two steps, there 1s no need to reach the third in order 1o

rule for PolyGram,’

" Aay donnt about the proper interpeetation of the rale of reason methodalogy approved by the
Commission in €7} is laid to rest by the Commission’s brief to the Supreme Court, in which (he
Commission emphasized that *|it] begon its rule of ieasen analysis by assessing the anticompilitive
effects of the restretions,” that it “amassed an extensive record” regarding the actual effeet of the rules
and “reached its finding of a violation of Seetion 5 only after a carcful asscssment of [that} record,” and
that it “tound the actual ettect [of the rules] was to suppress a vast range of truthitl and nondeceptive
advertising,” which was “harmiul to consumers.™ 06 Rrief at 6, 20, 21 (Alachment A). Mareover, the
Commizzion made clear thar its consideration of the CTIA's procompetitive justifications came anly affer
it had *detennined that [the challenged rules] had an anticompetitive effect.” & at 23,




1. The Moratorinm Would Not Be Presumptively Anticompetitive Even
If That Were The Applicable Standard.

Fven if a “presumption” that a restraint 15 anticompetitive could shift the burden
to the defendant to éhﬂw an procompetitive jusiification, no such presumption would be
wa:rmntéd here. Complaint Counsel, invoking case law involving nal-md price-fixing apreements
and cconomic studias invelving market-wide adverlising bans, assert that the Moratorium
Apgreement was “presumptively anticompetitive” because it restricted discounting and
advaﬁising ol 3T1 and 3T2. CCPTD at 27-35. Compiaint Counsel chooses simply to ignorc
crucial facts about fAds alleged restraint, which demonstrate that it cannot be deemed
“presumptively anticompetitive.”

First, the Maoratorium Agreement, unlike virtually all of the “naked™ restraints
involved in the price-fixing and advertising-ban cases cited by Complaint Counsel, was adepted
in the context of, and was designed to contribute to the efficiency and success of, a legitimate,
pro-competitive joint venture. RPF Nos, 51-104. Indeed, that is why, as explained in Seclion A,
the agreement is not subizect to the per se rule. Once having determined thal an agreement is
subject to the rule of reason because it s ancillary to a joint venture, it would be inconsistent
{(indeed, irratioral) then to rule that the agreement, although it ma}'.cuntﬁhu[e to the cfficiency of
a pro-competitive ¢ollaboration, is “presmnpti.w:ly anticompetitive.” In short, ance a court
delermines that, as here, an agreement 12 ancillary to 4 pro-competitive joint venture, that
agreement cannot be deemed “presumptively antinr:rm;:u:TcItiw:."‘Ii

Second, the only compettion cven potentially restricted by the Moratorium

® This is not to supgest that any agreement batween competitors may be immuniced Gom characerization
as “presumptively anticompetitive™ merely because it is adopted in the context of 2 joint venture, But
when, as here, the evidence demonstrates that the agreement was intended to and plausibly does enhance
the etficiency ot the joint venture — i 2., when the agreement is an ancillary restraint — it cannot be so
characterized.
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Agreemant was discounting and advertising that would not have oceurmed in the absence of the
Inint Ventare. The 1998 Three Tenors concert and the release of 3T3 created an opportunity for
promation and sales of 3T1 and 3T2 that would not otherwise have existed. Thete is no evidence
that, had the Joint Venture not been formed, either PolyGram or Wamner would have had any
incentive either to discount or advertise 3T1 or 3T2 in any manner that was prohibited by the
Moratorium Agreement. Complaint Counsel has pointed to nothing that PelyGram or Warner
did with 3T1 or 3712 in, for e-xample, 1957 that wouid have been prohibited by the Moratorium
Agreement, and there 1s no cvideace that, but Lor the Joint Ventare, they would have behaved
differently in 998, Trial Tr. (Stockum) at 667 16-668:25.

Thus, Complaint Counsel’s position is necessarily that 1t 1s “presumytively
anticompetitive” for two companies to agree that, having formed a pro-competitive joint venture,
they will not undermine the efficiency ard success of that veniure by capitalizing on the new
circumstances created by the venture itsell to do things rhey would not otherwise have dore,
That cannot be the {aw. it may be that, in some eircumstances, a court will detcrmine that the
actual anticompetitive effect of Lhe parlies’ agreement not te do those new things outweighs the
pro-competitive, efficiency enhaneinp cffects of the agreement, and that the agreement is
therelfore unlawlul. Here, however, Complaint Counsel has not cven asked the Cour? Lo make
such a determination.

Thitd, the Moratorinm Agreement is taily ualike any of the agreements
imvolved in either the cases or articles cited by Complaint Counscl. It restricted the discounting,
ard advertising ol ave among thousands of compact dises for a peried of 7en weeks, leaving
PolyGram 4and Wamer free 1o discount and advertise those two products apgressively al all uther

limes and to do whatever they chose with all their other competing products. Complaint
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Cownsel's expert. Dr. Stockum, opined that restrictions op advertising have the “potenbial to
harm consumers and ¢ompetition,” and “may raise comsumer search costs,” JX 104-C, Slockum
Report (emphasis added). However, Dr. Stockum acknowledged thal a similur sgreement 1o ban
advertising of two cereal products (for an unlimited period of timey would probably have “re
effect whatsoever” on price and thergfore no effect on ouipui. Stockum Depo.at 124:1 1-125:5;
Trial Tr. at 653:22-655:6. Dr. Slockum alse acknowledged that, in order to determine what, if
any, competitive effect the Moratorium Agreement would have, he would nced to do a detailed
market analysis. Stockum Tepn. at 135:24-136:16; see also Trial TT. at 661:18-662:13
{determining whether the Moratorium Agreement’s restriction of advertising would have bad any
meaningful effect on competition would require analysis of multiple factors}. Dr. Stockum
testified that he was unaware of any study reparding a restriction on advertising of “two
relatively old products in a market in which there are hundreds of new products every year,” Jd
at 655:12-16, that the academic literature addressed advertising bans that were broader in scope
and/or duration than the moratorinm, {7 at 655:12-657:15, and that thers are circumstances in
which additional advertising car be anticompetitive, fd at 662:20-665:7. Ur. Stockum testified
that the actual competitive elfects of any restriction on advertising such as the one included in
the moeratorium would depend on, infer afia, the extent to which the products had been
advertised prior to the restriction, the presence of other advertising for products with the same
brand (£e., 3T3), and the extent to which the relevant consumers’ decisions would be influenced
by additional advertising. Trial Tk, at 660:4-662:17. [n these circumstances, Compiaint Counsel
cannot be allowed to avoid any burden of proving at least some anticompetitive ctfect simply by

invoking the words, “presumptively anticompetitive,”™
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3. PolyGram’s Procompetitive Justificatinns Preclude Any Finding Of
Liahility Under Any Yersion Of The Rule Of Reason Absent Proof Of
Actual, Net Anticompetitive Fffects.

Complaint Counsel continue their cffort to make new law in their treatment of
PolyGramn’s procompelitive justifications [or the Moratorium Agreement. Complaint Counsel
argue that, to trigger a need for a more detailed analvas of the actual effects of the Moratorium
Agreement under the rule of reason, PolyGram must show that its procompetitive justifications
are “mecessary in ordor 1o promote competition and benefit consumers.” CCPTR at 35, In
. support of that proposition, Complaint Counsel again cite BMT, 1n which the Supreme Court
upheld the challenged agreement not because it was “neeessary,” but because it provided a
“substantial lowering of costs” and was “potentially beneficial” as compared with the available
allematives, 441 U8 at 20-21; and NC.44, in which the Suprome Court did not ask whether the.
challenged agresment was “necessary,” but rather cencluded that it was unlawful under the rule
of reagon because the evidence showed that it had actual anticompetitive etfects and no
procompetitive justification, 468 115, at 100-01, 114.

Complaint Counscl again compound the error in their invocation of this non-
existent “necessity” standard by ignoring the fact that, even when the term “necessary” 18 used In
the antitrust laws, the term means “reasonably necessary,” “reasonably rclated 107 or “potentially
procontpetitive,” and is intended to suggest that courts should defer to, rather than second-guess,
the commercially reagnnab’e decisions of busincss people. See Brief of the United States as
Amicns Curiac in N¥CAA, Attachment A 10 Complaint Counsel’s Pretrial Bricf at 13 {argumg that
“necessary’”’ maans reasonably refatad 10,7}, el (framing “requircmment that a defendant show _
that an anticompetitive reslraint is “necessary” o [oster (e, ‘reasonably releted to™) a legitimate

business or statulory purpose™). The most recent Supreme Court decision on this subject is Cal
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Dental — which Compiaint Counsel fail to mention in asserting that the detendant has the »arden
of establishing a procompetitive fustification is “necessary” before the plaintiff will be required
to offer any evidence of anticompetitive elfecl. Cat. Dental makes clear that a procompetitive
justification need only be “plausible™ as a matter of economics to foreclese any finding of
liability without some consideration of the actual, net competitive cffects of the challenged
practice. 526 U8, at 771 (actual, net effects of challenged practice must be considered where it
“might plausibly be thought Lo have a procompetitive effect, or no effect at all on competition™).

The record evidence and the relevant case law make it abundantly ciear that the
procompetitive justifications for the .Mnramrium Agreement are sufficient to require an analysis
of actual effects under the rule of reason regardless of the relevant standard for assessing those
ju.stiflcatic)ns. As set forth in detail in PolyGram’s past-trial brief, the Moratorium Agreement
may have had procompetitive effects, and thus cannet be assessed without evidence regarding s
actual competitive effacts, it any, for two reasons:

First, the Moratorium Agreement was a central part of the worldwide marketing
strategy {ur 3T3, the Joint Venture product marketed worldwide as part of the Joint Venture,
T'he Moratorium Agrecment thus was part of a commercially sound marketing strategy for 373
and the Three Ternors product live — a stralegy (hat likely would have been adopted by a single
firm1 owning alt three Three "-l"enors albums and secking to maximize the long-term oulput of
Three Tenors .]:rmdums, and that was plainly legitimate in the context of a joint venture for the
creation of now Three Tenors products by the two firms who owned the two pre-caisting Thice
Tenors preducts. See RPF No. 53 {Cloeckaert Depo. ‘I, at 68-74; see aise (' Bnen 1. at 99,

Saintilan Tr. al 78-84; Stainer Tr. at 57-38); i No. 112 (Wind Report at 16-17).
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Because it was an integral part of the worldwide marketing plans for the Jaint
Venlure product, the Moratonumm Agrecingt cannot be analyzed apart from the overall
procompetilive benelils of the venture. See Collaborgtion Guidelines § 2.3, at 6-7 ("Two or
more agreements are assessed together if their procompetitive banefits or anticompetitive haoms
are s0 intertwined that they cannot meaningfully be isolated and attributed to any individual
agreement.”}, Complaint Counsel ignare this provision of the Guidelines, and instead ask the
Court to cecate a new rule under which the parlies to a joint venturc could be obligated to engage
in self-defeating conduct that is completely at edds with the purposes of their joint venture.
There is no authority that would require the partners in a joint venture to compete againgt one
another in this irrational manner, As Professor Ordover explained — and as Dir, Stockum
implicitly conceded -- the adoption of the new legal rule advocated by Complaint Counsel would
create a substantial disincentive to entering into procomipetilive joint venlures in he [rst place.
RPF Ne. 127,

Second, il s indisputable {and Complaint Counsel have effeclively concaded) that
il van be procumpetitive 1o adopl measures like the Moratorium Agresment to prevent “[ioe
tiding™ and other crppcrftunistic behavior that otherwise might undermine the success of a joint
venture. Sze Collabaration Guidelines § 3.3a(h), at 24 (“frec riding or other Dp]:lﬂrtulliati&:
conduct that could reduce significantly the ability of the collaboration to achieve cognizable
efficiencies™), Polk Bras., 776 F.2d at 189-90 {“[Clontrol of iree riding is a legitimate objective
of 2 systzm of disuibution™ because il “makes il easier [ur people W ceoperate productively in
the first place™); Rorhery Storage, 792 T.2d at 212-13 (“The {ree ride can become a serious
problem for a partnersiip or joint venture hecause the party that provides capital or services

without receiving compensation has a strong incentive to provide less, thus rendering commaon
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enterprise less e[Teetive.™); Chicago Profl Sports, B8] T 2d at 673 (stating that fres riding is an
accepted justification for cooperation)”; RPE No. 84 (Stockum Depo. at 56013-15) {recognizing
that “fres riding can al least potennaily create inefficizney in the marke(™).

The Moratorium Agreement was designed to address the specific types af [Tee
riding concerm that are recognized in t.hs: case law, 1n the Commission’s Guidelines, and by
Complamnt Cﬂunsel’s expert cconomist.  The contemporatieous documents and withess
testimony demonstrate that there was a signiicant risk that the PolyGram and Wamer operating
companies would “free nde”™ on the promotional opportunity created by the Pans concert and the
release of the new album by discounting and promaoting the prior albums in ways that would
interfere with the launch of 3173 and damage the long-tenm suceess of the Three Tenors brand.,
RPF Nog, 83-101. The contemporaneous documents and witness testimony show that this
apportunity to promote the prier albums existed only because of the massive investment that
PolyGram and Warner made n the Joint Yenture. fd Mo 92" And the contemporaneaus
documents and witness testimony demonstrate that, if the operaling companies’ proposed free
rding activities had succeeded in interfering with the Taunch of 3T3, PolyGram and Warner
likely would have spent less money promoting Three Tenurs products in the long term and
overall output of ‘Three Tenors products likely would have been reduced in the long lerm. RPF
Nos. 35, 72, 83, 94-95, 100-01.

Complaint Counsel’s expert ceonomist, . Stockum admitted thar it is
*plausible™ that the Muralerium Agreement was procompetitive as a matter of coonomics and

that he would need Lo do a more delailed analysis of actual effects if there were “ambiguity”

¥ As the former Director of Research in the Economic Analysis Group of the Antirust Division of (he
Deparlmuent of Justice has cxplaioud, “a joiol venture and its ancillary restraiats are not subject ta a quick
leak when the anly competition restrained would not have occurred absent the joint venlure™ Oregory .
Werden, Analvsis of Joint Verrnres: A Overview, 60 Aptiteust TLE 701, 735 (1998],
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regarding the actual effects of the Moratonium Agreement. 'Frial 1r. at 639:10-64227, 641:13-
fdd: 16, TIr. Stockum’s only hasis for rejecting PolyGram'’s procompetitive justifications was the
fact that he “had not seen” contemporaneous documentation validating that these justifications
genuinely were held by the businsss paopie invelved in the Joint Venture and were consistent
with the factual circumstances surrounding the Juinl Venture, Jef at 638:4-13. But tie record is
replete with contemporaneous documentation and witness testimony demonstrating that
PolyGram and Warner adopted the Moratorinm Agreement for these very reasons, and that their
reasons for doing so were fully consistent with the factuat circomstances in 1998, RPE Nos, 51-
104. Thal should be the cnd of the matter. Complaint Counsel’s specific arguments for rejecting
PolyGram’s procompetitive justifications show a complete lack of fidelity to the controlling case

law and the uncontroverted record evidence.

a. Complaint Coungel’s Suggestion That PolyGram’s Experts’
Opinions Should Be “Given Little Weight” Is Ridiculaus.

Complaint Counsel’s suggestirau that the Court should “give litls weight™ to the
expert apinions of Professors Ordover and Wind in considering PolyGram’s procempetitive
justifications is both disicgenuous and meritless. .Complaint Counsel depesed Professors
Ordover and Wind at length concerning their expert reports and moved the entirety of their
deposition testimany into evidence during Complaint Counsel's case in chief. RT at 12, Under
the Conumnission’'s Rule of Practice the deposition testimony of Professors Ordover and Wind
thus must be considered "as though the witness were then present and testifving," yee Rule of
Practice 3.33(c){1). When PalyCGram moved their expert reports (without which much of the
already admitted deposition testimony would have been unintelligibie to the Court) into

evidencs, Complaint Counsed did not abject. T'rial Tr. at 496. When PolyGram advised the



Court that it did nat intend to call live witnesseq at trial, Complaint Counsel ¢id not ohject, did
not move to strike the expert reports, and did not seck leave o call Professor Ordover or
Professor Wind for purposes of cross-examination. Id 846-53. Having themssives designated
the expert testimony of Professors Wind and Ordover, and having themselves stipulated to the
admissibility of the expert reports, Complaint Counsel cannot be heard now to suggest that the
Court should disregard the expert opinions of Frofessors Wind and Qrdover.

If Complainl Counsel thought either that the expert reports were not adn1i55i5|e or
. that thev should be entitled 10 cross-examine the experts in person, the time to speak was at trial.
Then, had the Court concloded that live testimony was necessary in order to penmit consideration
of the expert reports, PolyGram could have clected to call the experts in person. Instead,
PolyGram had every teason to rely on Complaint Counsel’s stipulation to the admission of its
Prolessors Wind's and Ordover’s repurts and deposition testimony in deciding to rest its case
following Complaint Counsel’s case-in-chief. Complaint Counszl is now attempting (o
“sandbag” PolvGram, and the Court should reject that effort.

Complaint Counsel’s legal argument on this point is entirely without ment.
Indeed, the authoritics they cite have absolutzly nothing to do with the siluation here. Caomplaint
Counsel cite four cases for the proposition that, “where, ax htru, an uxporl does not testify at
tnal, Lhe expert report is generally deemed unreliable {and hence inadmissibie).” CCPTR at 48
& n.63 (citing cases). In each of those four cases, the opposing pavty ahfected 1o the
admissihility of the expert report during (ricl. Totio Marine & Fire Ins. Co, Lid v, Norfalk &
Western Ry, o, 1999 U5 . Apo. LEXIS 476, *5 (4th Cir. 1999}'”; Engabretsen v. Hartford Ins.

Co .21 FAD 721, 727 (6th Gir. 1994} Forward Compmications Corp. v United Frates, 608

W Fokio Marine iy an unpublished Court of Appeal decision. PolyGram cites it here only ta respend to its
use by Complamt Counsel,
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F.2d 485, 510(CtCL 1979y, EFIS, fne. v Fidelity and Guavanty Life Ins. Co., 136 F.Supp.2d
1116, 1123-24 (N.[D. Cal, 2001). 1iere, Complaint Counsel themselves moved the experts’
depositions into evidence, RT at 12, and cxpressly confimmed that they Aad ne obfection to the
admissibility of the expert reports. RT al 496.1

Complaint Counsel also citz several cases in support of their centention that the
expert reponts should be disregarded because the wilnesses were not “subject to cross-
cxamination,” CCPTB at 48 & n.635. Here, of course, the witnesses were subject to lengthy
cross-examinalion duning deposition, all of which was admitted into evidence. [n any cvent, the
cases ¢ited by Complaint Counsel again have absolulziy nothing to do with the situation hcre-. In
Weail v. The Lﬂﬁg Tsfand Savings Rank FSEB, 200 F.R.D. 38 (ED.IN.Y. 2001), the issue had
nothiag to do with the admissibility of or weight to be prven to an expert report. Rather, the
issuc was whether communications between counsel and the experts had to be produced, the
court ruled that they did, in part to facilitate cross-examinalivn of the expeds at trial. fd. at *2,
*10-12. In Toucet v, Maritime (Overseas Corp., 991 F.2d 5 {1t Cir, 1993}, the court ruled that it

was not error to pennit an expert witness to answer a hypethetical question, emphasizing that the

"' Even putting aside the absence of any objection here, the circumstances in which the expert reporrs
were offered in the cases cited by Complaint Couascl were totally undike those here, In Tokio Marine, the
Court upheld exclusion of an appraisal opinion purportedly rendered by a non-witness, which was offered
through the testimony of his grandson, without any evidence that the non-wimess was an expert. 395
118, App. LEXIS at *$-10. Here, the sworn deposition testimory ot Protessors Ordover and Wind
establishes that the opinions in the expert reports are theirs and thal each of them s indisputably qualified
to render those opinions (a fact which is alse established on the face of the reparts), See JXS0, Ordover
Crepiy. at 4:21-17:7; TX91, Wind Depo. at :7-12:1 1. In Engebretren, the Court of Appeal affirmed
admission into svidence of expert reports, over abjection, in part because the other party had elicited
testimony about the reports trom the axperts. 21 F.3d at 72430, Under Eagehreisen, PolyGram would
have heen entitied 10 inmmduce the expert repores on that basis, even aver ohjection, because Complaint
Counsel offered inta evidence the cross-cxamination they cenducted during the Crdover and Wind
depasitions, which ok place aller PolyGram served the reports. Tn Forward Communications, the
plaintiff attempted to introduce an appraisal report without offering any testimony whatsoever from the
person who prepared the report or even any evidence as to that person’s identily or gualifications, 608
F2d at 509-11, [n EPYS, the district court refuzed, on a summary judjgment molion, to admit expert
declarations und reports which failed to st lorth admissible evidenee of the experts™ qualifications or
coampeiency o tn lay a foundation fist the opinions. [Mere, of course, both the expert reparnls and the
experts’ deposition testimony do both extensively.



assumptiens comtained in the hypothetical could be explored un cross-examination. /4, at 10,
Here, neither Professor Ordover nor Professor Wind was asked any hypothetical questions, and
inany svent Compl_aint Counsel had ample oppertunity to cress-examine them durning deposition
or, had they chosen to do so, a3 rebudtal witnesses. Finally, in Main SL Morigage, fnc. v. Main
Street Bancorp, Ine., 158 F.Sapp.2d 510 (E.D.Pa. 2001), the court similarly concluded that the
remaody dor allepedly incomscl assumptions underlying the cxpert’s opinions was cross-
examination, nol exclusion. fd at 519

Nene of these cases, nor any other of which PolyGram is aware, remotely
supports Complaint Counsel’s assertion that expert reports shouid be given *little weight” where,
as here, {1] the reports have bzen prepared by eminently qualified experts in the relevant
diseiplines, {2) those experts have been subjected to lengthy and unrestricted cross-examination
in deposition, (3) the opposing party has introduced inlo evidence the entirety of that deposition
testimony, including Lestimony that requires reference to the expert reports to be fully
intelligible, and (4} the otﬁer side has expressly confirmed in cowt that it has no objection

whatsoever to admission of the reports into evidence.

b.  There is No Basis for Ignoring the Extensive Record Evidence
that the Moratorinm Would Have Had Frocompetitive Effects
Outside the United Siates.

Complamnt Counsel also ask the Ceourt to disregard the actual fact that the
Moratorium Agreernent waus part of the werldwide marketing plans for the worldwide hree
Tenors Joint Yenlure, and (o instead evaluale a hypothetical (bul non-existent) stand-alene
agreement to resinet discounting and advertising of the Three Tenors products in the United
states. Thus, Complaint Counse] centend that the efficiencies the Moratorium Agreement would

have oblained 16 dozens of the countries i which it would have applied should be ignored



simply because there is no evidencs that it wouid have had amy effect (adverse or benelicial) an
competition in the United Statcs, Complaint Counsel maks this argument because the record
contains page after page of witness testimony, and document after decument, demonstrating that
lhe ML]TEIitUIiUI'I] Agreement was reasomably necessary o address a serious isk ol [Tee nding by
W cutside the United States, that the Moratorium Agreement was reasonably necessary to
manage pro mutiunai' campaigns for the prior albums outside the Tlnited States that may have
interfored with the launch of 3T3, and Lhat there were sipnilicant efficicncies associated with
adopting unitorm, worldwide marketing strategies in the context of this worldwide joint venture.
RPF Nos. 106-108, 130, Respondents™ (Ohjections to CPF Mos. 341-343, Complaint Counsel
expressly disclaimed any effort to identify or establish the relevant market for analyzing the
worldwide Moratoriwm Agreement, Trial T, at 626:20-25, and they cannot parsz its effects in
vanous indefined “markets” to suggest thal the Aprcement should be found unlawtul,

The case law cited by Complaint Counsel 15 apain complelely inapposite. In cach
of Complaint Counsel’s cases, a restraint was shown to have anticompetitive ctfccts in one
matket, and the defendant nonctheless sousht to jusufy the restraint on the ground that it had
procompetitive etfects in some other market where the restraint was not operative. Law v,
NCAA, 902 F. Supp. 1394, 1406, off"d 134 £.3d 1010 (10th Cir, 1998) (holding that price fixing
agreewent that had obvious, actual anticompetitive eflects i market where ot applied could naot
be justificd by hypothetical procompetitive benefits in some other market); Suilivan v. Narional
Football Leagwe, 34 F 34 1091, 1112 {1s: Cir. 1994 (kolding thal sgrecment that was “decided)y

in restraint of trade” in market in which il applicd could not be justified by “unrelated benefits”
in another market where iU did not apply}y, RSE Corp. v FTC, 602 F.2d 1317, 1325 (9ih Cir.

19797 (same}. None of these cases involved a worldwide joint venture {or a joiat venture of any



tvpel, or addressed a single agraement that was adopted as part of'a worldwide mariccting plan
and that was shown o he likely w have substantial procompetitive effects in many of the
territorivs in which it applied.

There is no authority for analyzing the potential effects of a hypothetical restraint
rather than the actuzl effects of an actual restraint. The record evidence shows that the
Moratorium Agreement was a worldwide agreement adopted as part of a worldwide Joint
Vetture. RPF Nos. 17-64. Complaint Counsel’s expeart economist, Dr. Stockum, agreed that in
the context of a worldwide joint venture it is often efficient to adopt uniform rules that apply in
all territories even if the rationales tor those rules do not appl-j: equally in every territory. EPF
No. 133, The record evidence shows that the Moratorium Agreenen likely hal no etfect
whatsoever 11 the Umited States, but that it likely would have had substantial procompetitive
effects onrside the United States. RPF Nos. 111, 12 Tt is astounding that Complaint Counsel
for the Federal Trade Commission are here arguing that an agreement that enhanced the
efficiency of 2 worldwide joint venture between two corporations with extensive U8, operations
should be deemed unlawful becawse if did nor have any effect on competitian in the United

Stares,

C. The Contemporancous Documentation and Witness Festimony
Regarding the Moratorium Agreement Establish the Yalidity
of PolyGram's Procompetilive Justificalions,

In arguing that the Court should ignore the contemporaneous documentation and
witness testimony supporting PolyGram's procompetitive justifications, Coimplaint Counscl
attempt to jgnore thal their expert economist admitted that the Moratorium Agreement was
plausibly procompetilive as a matter of econormics, ‘1tial Tr. at 641:13-644:16, and that

Professors Ordover and Wind have opined that the Moraterium Apreement could have been
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procompetilive or competitively neutral and that further analysis wauld he required to assess its
actual not cffect, if any. RPF Nos, 1435-131. Accordingly, the only issue in assessing
PolyGram's procompetitive justitications iz one of validity — e, an assessment of whether there
was a “factual basis” for those justifications. 7. at 640:18-24. Complaint Counsel’s position
that the Court should disregard the record evidence regarding the factual basis for the
Maoratonium Agreement is thus bizarre. See COPTE at 41-42. PolyGram’s witnesses and the
conlemperancous Jocunentation make clear that the Moratorfum Agreement was not part of
some improper cffort to “maximize profits,” but that 1t was instead a critical part of a marketing
strategy for 3173 that was designed to benefit consumers by increasing the long-term output of
Three Tenors products and by preventing incfficient free riding ectivities. RI'F Nas, 51-104,
The authorities cited by Complaint Counsel all address situations where the
purpiried -prUL‘{Jm]}eliliVE Juslification was nof plausible as a matter of economics, but the
defendant pointed to the *good [aith” beliefs of its conployees in support of an argument that the
challenged conduct should be upheld or at least analyzed under the rule of reason. heg NCAd,
468 T8, at 101 n. 23 (helding that bolicls of witnesses were irrelevant when argument that
agreement was plausibly procompetitive was “specious’ as a matter of economics); JFD, 476
.S, at 463-64 (holding that pcnuine desire of dentists to promete gualily heallbeare was
irrelevant when there was no evidence that restraint may have been procompetilive as a matter of
economics ), P Areeda, VIE Antitrust Law © 1506 at 300 (1986) (noting that beliefs of employees
are not relevant when the *joint venture is, on balance, substantially anticompetitive™ as a matter

of econgmics). There is no authovity for the proposition that the wilness festimeny and
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contemporanenus documentation relaling to a challenged practice should be ignored when the
procompearitive justifications o7 the practice are supported by euum]mic'anu]}'ﬁi:-i.m
d. Complaint Counsel's Proposed “Alternatives™ to the
Moratoriem Prove Oaly that the Moratorium Cannait be

Assessed Under Complaint Counsel's “Quick Look™
Approach.

Complaint Counsel’s contentiva that it was PolyGram’s burden 1o show the
absence of less restrictive alternatives - Le., that PolyGram somehow was required to “prove a
negative™ — is unsupported by the case law. Consideration of less restrictive alternatives is the
final step in a rule of reason analysis, a step that comes into play only when there is evidence of
the actual anti- and pracompetitive effects of the challenged practice and the likely effects of any
proposed altemnative. County of Tuofumme v. Sonora Community Hosp., 236 F.3d 1148, 1159-60
(9th Cir. 20013 {(affirming decision granting summary judgment in favor of antitrust detendant
where “plaintiffs have failed to raise an issve of fact as to whether their proposed less restrictive
alternatives can be implemented effectively without significantly increased costs™. Tt is well-
established that the party claiming there is u less restrictive alternative to a challenged practice
must show that “*an alternative is substantially less vestrictive gnd is virtually as effective in
serving the lcgiiimat{; objcctive withow! substantially increased cosi” Id (queting 10 Phillip .
Arceda, Antitrust Law % 17604, at 369, Capital Imaging Assoc. v. Mohuwk Valley Medical

Assoc, 996 F.2d 5337, 543 (2d Clr. 1993) (boiding that, under the rule of teason, after the plaintiff

" Aithough Complaint Counsel argue that the good faith off PalyGram''s emplayees shouid be ignorcd,
they clsewhere in their lengthy post-trial bricf that the witness testimony and contemporansous
documents relating to the reasons the partics adopted tie Moratorium Agreement shonfd be considered 1o
assess whether PolyGram's procompetitive justifications are pretextunl, CUFIH at 44 (citing Eqstaran
Kodak Co. v, fmage Technical Ferve, 304 TR 451, 461 (19927 Bl Complaint Counse | offers no
cvidence that PolyGram's procompetitive justifications are pretextual, and the record evidense
demumstrates that they are nol pretestuzd but instead are supported by the contemporancous
documantation and witness tastimony, RPT Mes, 106-107,



“beurs 1h;z initiad burden of showing that the challenged action has had an actuad adverse sffeci
on competition 83 2 whole in the relevant market,” and the defendants have then “offer{ed]
gvidence of the procompetitive ‘redeeming virtues’ of their combination,™ the “burden shifts
back to plaintiff for it to demonstrate that any legitimate collaborative abjectives profered by
defendant could have been achicved by less restrictive aiternatives™). Because Complaint
Counsel disclaimed any cffort to offer any evidence that the Moratorium Agreement actuully had
any anticomperitive effeet in the United States or elsewhere, and because PolyGrar offered
plausible and valid procompetitive justifications tor the moratorium, there is ne basis for
assessing whether any alternative wonld have been less restrictive of competition under the well-
established framework for analyzing a challenged practice under the rule of reason,

Complaint Counscl’s proposed alternatives would be irrelevant even i Complaint
Counsel had not disclaimed anv effort to assess the actual ::umpetiﬁve effects of the Moratorium
Apreement. Complaint Counsel's principal altemative to the moratorium is their suggestion that
Poly(Gram and Warner should have formed a joint venture lor some product other than 3713,
Complaint Counsel suggast that the experienced music industry executives involved in the joint
venture shou!d have ﬁticipﬂed that 3T3 would have been more appealing with different
repertoire, different writersg. or different artists. Complaint Counsel may be right that PolyGram
and Warner would not have had the same conceins if they had formed a joint venture for a
different product — say an Lagles or J3each Boys reunion album — but that 1s beside the pelar.
The JToint Venture was formed to create, market and distribute 3T3 and the preatcst hits and box-
set albums, RPI°Nos. 17-30. There is no record evidence that different packaging, diflcrunt
repertoire, a guest artist, or any other change te 317 would have done axything to address the

conesms that gave rise lo the Moratorium Agreement. Rather, it is unconiroverted thal, in
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developing their marketing plans for a new album for a given artist, racord companies consider
the artist’s catalog albums and develup a marketing strategy that accounts for the existence of
any catalog albums — strategies that often, like the Moratorium Agreement, contemplate
pmmr.:tiﬁg the catalog albums prior to the release of the new album, and then focusing on the
new album ence it becomes available. KPF Nos. 51-33,

Complaint Counsel’s suggestion thal PolyGram and Wamer could have asked
their respective operating companies to pay for their proposed free riding activities by entering
inte a “joint advertising agreement™ or some other form of compensation scherme also misses the
point of the Moratorivm Agreement. Unlike in Complaint Counsel’s potato fanmer hypothetical,
unlike in Toyps ‘R L%, unlike in Creneral Leasewsys, and unlike in Chicage Prof™ Sports,
PolyGram and Warner were ot seeking to internalize third-parties” benefits from their
promotional activities when they adopled the Moratorium Agreement. As the record evidence
makes clear, the concern here was not the uncompengated “positive spillover’” to the operating
companies that could have resulted from their promotion and discounting of the pnor albums
during the launch period; rather, the parties’ concern was that “negative spiflover” from
promating the prior albums would cause asysmmetrical harm to 3T3 and the long-term sueeess of
the Three Tenors brand that would not be offact by any benefits from promoting the pri::u.r
atbums. RPF Nos. 86-101. PolyGram and Warner spent mere than $18 million ensuring that the
Pariz concert would 1ake place and that the new album would exist, and they sought to enswre
that their operating companics were focused on the new album and the long-rerm success of the
‘Fhree Tenors brand and that their investments would not be wasted on short-lenm efforts to
inerease the sales ol older calalog albums that already were ewned by millions of peaﬁlc, RPE

Nos, 54-56, 68. Dr. Stockum conceded that this distinction between “positive spillover” citects



and “negative spillover” effacts makes sense as a malter of economics, and that Complaint
{Counsel's proposed compensation schermes would have done nothing to address the “negative
spiliover” effect that was the concern that gave rise to the Moratorium Agreement. RPT Nos. 84,
141,

Maregver, as Dr. Stockam acknowladged, this case is fundamentally different
from Chicago Proft Sports and General Leasewaqys bocause hobh parties here had the ability and
incentive to free ride on the joint venture’s expenditures. Consequently, Lhe parlies” aggregale
incentive to free ride might be the same regardless of how Warner and PolyGram chose to
allocate their respective financial responsibilities for the costs of the joint venture. See Stockum
Depo. at 72-73, 78-79. Thus, there i3 nothing in the recerd evidence that would support a finding
that any compensation scheme such as those proposed by Complaint Counsel would have been a

practical, effective, and substantially Jess restrictive alternative to the Moratorium Agreement.

C. Complaint Counsel Failed To Demonstrate The “Cognizable Danger” Of

Rceurrent Violation Reyuired To Obtain The Prospective Relief They Seek

Complaint Connsel concede that they may obtain the purely prospective relief
they seek here only if there i3 a “real threat” that conduct similar to the Moratorium Agreement
witl recur. CCPTB at #3; United States v. Oregon State Med Soc’y, 343 LS. 326, 333 (1952}
TRW, Inc. v FTC, 047 F2d 942, 934-55 {9th Cir. 1981} (holding that a cease and desist order
may be obained only when “‘there exists some cognizable danger of recurrent violation.™™)
(queding Dinited Stafes v. WT. Granf Co., 343 1.8, 629, 632 (1953)). Coniplaint Counsel have
nat offered any evidence that conceivably could support any such finding here. The anly
“evidence” Complainl Counsel proffer in suppor: of their assertion that there is some threat that

curiduct similar w the Moratgrium Agreemenlt 1s lkeky to recur is: {1) testimony regarding e
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Fact that artists sometimes switch Tom one label to another, CPL Wos, 371-72; and (2} a press
release describing a joint venture under which Universal and Sony distribure music over the
Internet. CPEFF Nos. 374, There is no evidence that ihe concems that gave rise to the Moratorium
Agreement exist in either of those circurnstances, that either of those circumstances involved the
degree of intepration and shared risk that was present in the Three Tenors jolnt venture, or that
either of those circumslances involved any risk that free .riding would resuit in a substantial
“fiegrative spillover™ to the joint venture. Rather, the record evidence unambiguously shows that
 the central features of the Three Tenors Jelnit Venture were unique and unprecedented in the
record industry, and that the parties adepted the Moratorium agreement for reasons that were
closely tied 1o the um'qﬁe features of the joint venture. RPF Nos. 103-104, 149, The record
gvidence showed that neither PelvGram nor its successor entiliss within Universal Music Gmup-
have seen a need [or a similat agreenent in any ather context. fid. Complaint Counsel’s
comiention that there is a real threat of recurring viotativn here is based purely on conjecture that

can serve as no bazis for the findings they seek here.



m. CONCLUSION

For all of the foregoing reasons, the Court should adopt Respondents’ Proposed
Findings of Fact and Conclusions of Taw, issue an initial decisiom in Respondents” favor, and

deny all of the relief sought by Complaint Counsel as set forth in Respondents’ Proposed Order.

Respectfully submitted,
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Department of Justice
Washington, D.C. 20530
(202) 514-2217

QUESTIONS PRESENTED

1. Whether petitioner is subject to the jurisdiction of the Federal Trade
Commission as an association "organized to carry an business for * = #
[the] profit * * * of its members," within the meaning of Section 4 of the
Federal Trade Commission Act, 15 U.5.C. 44,

2. Whether the Federal Trade Commission conducted a sufficient analysis
to determine, under the anlitrust rule of reason, that petitionatr's
restrictions on its members' advertising of prices, discounts, and quality
vialated Section 5 of the FTC Act, 15 U.S.C. 45,

STATEMENT

1. This case involves advertising restrictions imposed as a condition of
membership by petitioner California Dental Association (CDA). Petitioner's
members inciude 75% of the dentists actively practicing in California. Pet,
App. 161a-162a. Petitioner has 32 local component dental societies, and
membership in a local association is mandatory for membership in
petitioner, Id. at 162a. In addition, membership in petitioner (s
mandatory for California dentists who wish to be members of the
American Dental Association. Id. at 46a. Although membership in
petitioner is legally voluntary and is not required for a license to practice
dentistry, membership is highly valued by California dentists for its "real
economic benefit," and "no one gives up membearship” in petitioner to
avoid its restricticns an advertising. 1d. at 84a; see also id. at 232a-234a
(detailing importance of CDA membership to dentists}.

Petitioner is organized under California law as a nonprofit corporation.
Pet. App. 161a. It is exempt from federal income tax under 26 U.5.C. 501
{c)(0), the tax category for "[b]usiness leagues, chambers of commerce,
real-estate boards, boards of trade, [and] professional football leagues.”™
It does not qualify for exemption as a charitable institution under Section
501{c}(3). See Pet, App. 50a-51a, 174a.

Although petitioner’s stated purposes include improvement of public
health, it also describes itself as "represent[ing} dentists in all matters
that affect the profession™ and "offer[ing] far maore services to its

members than any other state [dental] association." Pet. App. 51a.t:
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Petitioner offers broad assistance to its members to increase their
revenuas and decrease their costs. As its promotional literature describes
(1.A. 20-23), petitioner provides its members with services such as job
placement, recruitment of dental assistants, review of proposed
contracts with third-party payers {(vaunted as affording a substantial
savings over hiring a private attorney), and financial planning seminars.
Pet. App. 51a-528, 172a-188a, Through a for-profit subsidiary, pctitioner
offers low-cost maipractice insurance, which saves members at |east
1,000 annually over other insurance plans; this insurance is available in
California only to CDA members. 1d. at 166a, 173a, 184a-185a. Other
for-profit subsidiaries offer, exclusively to members, financing for dental
equipment, financing assistance for patients, and a home mortgage
pregram. Id. at 166a-168a, 185a-186a; see also id. at 181a-183a
(seminars, training sessions, and publications offered to members at
steeply discounted rates).

Petitioner engages in iobbying and litigatien concerning laws and
regulations that affect dentists' businesses; its lobbying successes "mean
money" to members, or 50 it claims, and have saved members
thousands of dollars each year, Pet. App. 1763, 177a-179a; see 1A, 20.

(2} petitioner also conducts marketing and public relations initiatives to
enhance the image of its members; these activities have brought
members, on average, an additional $6,000 of annual income from new
patients, equaling a "20-to-1 return on investment.” Pet. App. 179a-
180a. In sum, petitioner estimates that the potential value to members
who take advantage of a selection of its services is $22,000 to $65,000,
and that the value to members of its benefits far exceeds their
membership dues. 1d. at 1/5a.

2. Section L0 of petitioner's Code of Ethics, on its face, prohibits
advertising that is "false or mislcading in any material respect.” Pet. App.
9a; 1.A. 33. The record in this case demonstraies, however, that
petiticner has broadly interpreted and enfarced that prohibition in a way
that effectively prohibits {a) most advertising about relative prices, {b}
all advertising of across-the-board price discounts, and (c} virtually all
advertising claims, whether relative or absolute, about the quality of a
member's dentistry or service. Pet. App. 55a. These prohibitions cover
even advertising ciaims that "are not false or misleading in @ material
respect.” Id. at 2é60a; see id. at 56a-57a n.6.

Thus, petitioner has prohibited its members from using terms such as
"tow," "reasonable,” or "affordable” in thefr advertising, whether or not
they truthfully describe the dentist's fees, Pet. App. 65a-66a, 198a-19%a,
under the reasoning that members' statements about thelr fees must be
"exact" and must "fully and specifically disclos[e] all variables and other
relevant factors” ta avoid being branded misleading, id. at 9a-10a, 64a;
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1.A. 34-35. Under similar reasoning, pelitioner has disallowed such
phrases as "affordable, quality dental care,” "making teeth cleaning * * *
inexpensive,” Pet, App. 65a, "affoerdable family dentistry,” id. at 1993,
"reasonable fees quoted in advance,” id. at 227a, and "Fees that Fit a
Family Budget,” id. at 237a.

As for advertising about discounted fees, petitioner has required that
such advertising contain at least five disclosures: (1) the dollar amount
of the nondiscounted fee; {2} elther the dollar amount of the discounted
fee or the percentage of the discount for the specific service; {3) the
length of time, If any, that the discount will be offered; {4) a list of
verifiable foces; and (5) specific groups qualifying for the discount and
any other terms or cenditions for the discount. Pet. App. 64a-65a, 200a.
The practical effect of those requirements is "nearly prohibitive” of

advertising of any broadly applicable discounts, 1d. at 20133 Indeed,
petitioner has disapproved a broad array of discounting offers because

they were not accompanied by the required disclosures. ()

Finally, petitioner has made clear that virtually all advertising about
quality of services {including the word "quality” itself) is deemed "ikely
to be false or misleading” because it is not "susceptible to measurement
or verification.”" Pet, App. 74a-75a, 202a-203a; see 1.A. 35, Petitioner
has also disapproved any advertising that, in its view, implies that a
dentist Is superior to other dentists. Pet. App. 206a. Such quality claims
have been prohibited without regard to whether they are in fact false or
misleading, Id. at 203a-204a, 207a, 209a. Petitioner and its components
have therefore required that members and would-be members eliminate
any advertising phrases that refer to the quality of dental care that
patients will receive, or indeed to the quality of service ancillary to the

actual dentistry, such as punctuality 22

Petitioner enforces its advertising restrictions by requiring applicants for
membership to submit copies of all of their own advertising, plus
advertiscments by their employers and referral services, to the ethics
committee of their local dental society. Pet. App. 183a, 237a-239a.
Petitioner's local components also publish notices in their newsletters
soliciting members to report possible Ethics Code violations by the
applicant. Id. at 194a. Applicants are denied membership in petiticner If
they do not agree to withdraw or revise advertisements that petitioner
deems objectionable. Id. at 195a-198a. Petitioner also urges its local
componeants to review local Yellow Pages directonies for nonconforming
advertisernents by current members. Id. at 194a, 234a-235a. Members
who do not agree t¢ revise offending advertisements may be subject to a
hearing before petitioner's Judicial Council, and thereafter fo censure,
sugpansion, or expulsion. Id. at 11a; see [d. at 56a n.b,
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The record in this case compiles actions taken by petitioner and its local
societies against nearly 400 dentists, in which petitioner or a component
disapproved particular advertising claims by members and applicants for
membership, without regard to the truth of such claims. Pet. App. 5S0a-

57a n.6, 89a-30a n.25, 199a-212a, 214a-218a, 235a.(%) Petitioner's
efforts to suppress truthful and nondeceptive advertising have heen
successful; when forced to choose between a challenged advertisement
and membership in petitioner, dentists almost always give up the
advertisement. Id. at 80a, 235a-237a. Petitioner's restrictions have also
had a substantiat deterrent effect. Some local societies reported that 90-
100% of their members' advertisements compliad with petitioner's
restraints. Id. at 234a-235a.

3. a. On 1uly 9, 1993, the Federa! Trade Commission {FTC or
Commission) issued an administrative complaint {J.A. 5-16) charging
that petitioner had restrained competition among dentists in California by
restricting truthful, nondeceptive advertising regarding price and quality
of dental services, The complaint alleged that these restraints were
"unfair methods of competition” in violation of Section 5 of the Federal
Trade Commissian Act (FTC Act or Act}, 15 U.S.C. 45. After discovery
and trial, an Administrative Law Judge {AL)) concluded that petitioner

had violated Section 5. Pet. App. 15%a-265a.()

The ALY determined, upon extensive factual findings (Pet. App. 161a-
247a), that petitioner had "successfully withheld from the public
information about prices, discounts, quality, superiarity of service,
guarantees, and the use of procedures to allay patient anxiety." Id. at
259a-260a (record citations omitted). HMe also found that petitioner's
"illegal{] conspirfacy]” had "injured those consumers who rely on

advertising to choose dentists.” Id, at 261a-263a.L81 The ALT did rule
that petitioner lacked "market power," id. at 261a, but that conclusion
was based on the legal premise (later rejected by the Commission, id. at
83a) that such power exists only in the presence of "insurmountable”
barriers to entry, id. at 262a. And the AD rejected petitioner's
arguments of "procompetitive" effects flowing from its restrictions. He
found that petitioner's ethics code, as actually enforced, "unjustifiably
banned whole categories of advertiserments which arc not false or
misleading in a material respect,” and reflected "a hostility toward
advertising by its members even if it is truthful and nondeceptive.” Id. at
259a-260a.

b. On plenary review of the AL)'s initial decision {see 16 C.F.R. 3.54{a)-
(b)), the Commission affirmed the AL's finding of a viclation of Section
5. Pet. App. 43a-158a. The Commission first found (id. at 47a-52a) that
petiticner was subject to the FTC Act as a corporation "organized to carry
on business for its own profit or that of its members," within the
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meaning of Scction 4 of the Act, 15 D.S.C. 44, Noting that it had
previously rejected the argument that the term "profit” in this context
should be limited to "direct gains distributed to * * * members,"” the
Cominission held that it had jurisdiction in this case because a
substantial portion of petitioner's activities consists of practice
management, marketing, public relations, lokbying, and other business-
related services that confer "pecuniary benefits" on [ts members. Id. at
493, 51a-52a.

On the merits, the Commission concluded that petitioner's advertising
restrictions, both price-related and quality-related, constituted unlawful
restraints of trade. Pet. App. 58a3-923. The Commission found, upon its
review of the record, that "advertising is important to consumers of
dental services and plays a significant role in the market for dental
services," 1d. at 60a; see id. ot 76a-77a. As for the price advertising
restrictions specifically, the Commission upheld the Al1's findings that
petitioner had barred its members from advertising "low" or "reasonable”
fees, and had effectively precluded truthful across-the-board discount
offers, Id. at 63a-67a. The Commission also found that these restrictions
on price advertising "constitute[d] a naked attempt to eliminate price
campetition,” accomplished through the "indirect means of suppressing
advertising” about prices. Ibid. Based on that finding, the Commission
held that petitioner's price-related restraints ware untawful per se. Ibid.;
see id, at 60a-63a, 67a-73a.

The Commission aiso applied the antitrust rule of reason to all the
advertising restrictions at issue in this case. Pet. App. 73a-92a. After
observing that this Court "has made clear that the rule of reason
contemplates a flexible enquiry, examining a challenged restraint in the
detail necessary to understand Its competitive effect,” id. at 74a (citing
NCAA v, Board of Regents, 468 U.5, 85, 103-110 {1984)}, the
Commission found {ibid.) that applicatian in this case of the rule of
reason could be "simple and short,” because "[t]he anticompetitive
effects of CDA's advertising restrictions are sufficiently clear, and the
claimed efficiencies sufficiently tenuous, that a detailed analysis of
market power is unnecessary to reaching a scund conclusion.” But, the
Commission added (jbid.), "in any event, CDA clearly had sufficient
power to inflict competitive harm."”

The Commission began its rule of reason analysis by assessing the
anticompetitive effects of the restrictions. Pet. App. 74a-78a.
Supplementing its earfier findings {under the per se rule analysis) of the
effects of petitioner's restrictions on price advertising, id. at 73a-74a, the
Commission found that petitioner had aiso proscribed a "vast” range of
nonprice advertising, barring virtually all claims regarding quality,
regardiess of the truthfulness of such claims. Id. at 74a-76a. It found
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"substantial evidence" that the challenged advertising restraints
"nrevented the dissemination of information important to consumers,”
regarding both price and nonprice aspects of the dental services cffered.
Id. at 76a-77a. And it found that the restraints "hamper dentists in their
ability to attract patients,” particularly dentists new to an area. Id. at
78a, The Commission therefore concluded that, because of tha
importance of advertising to cansumers in choosing dentists (id. at 60a,
77a), petitioner's broad bans would "deprive consumers of information
they value and of healthy competition for their patronage.” Id. at 78a.
Although it did not "quantify[] the increase in price or reduction in gutput
accasianed by these restraints,” the Commission found their
"anticompetitive nature” to be "plain.” 1bid.

The Commission also found that petitigner had the "power to cause harm
to consumers" by inducing its members to withhold information. Pet.
App. 80a. It had "little doubt" that petitioner had "the ability to police,
and entice its members to adhere to, the restrictions on advertising.”
Ihid. Moreover, it found that "the services offered by licensed dentists
have few close substitutes,” that "the market for such services is a local
gne,” and that petitioner's members command "more than a substantial
share of these markets” -- 75% of practicing dentists statewide, and
more than 90% in one region, Id. at §2a. Contrary to the AL)'s
conclusion (id. at 261a), the Commission found that there are
"significant barriers to entry” into those markets, id. at 82a-84a, even If
they are not "insurmountable,” id. at 83a. Accordingly, tha Commission
found that petitioner "possesses the necessary market power to impose
the costs of its anticompetitive restrictions on California consumers of
dental services.” Id. at 84a.

Like the ALJ, the Commission rejected petitioner's contention that its
restraints were either harmless or pro-competitive. Pet. App. B4a-89a.
The Commission acknowledged that the prevention of false and
misleading advertising is a "laudable purpose,” but it concluded that "the
record will not support the claim that CDA's actions [were] limited to
advancing that goal." Id. at 84a. It found, rather, that petitioner's "broad
categorical prohibitions” (id. at 87a) were enforced "without any enguiry
as to how [prohibited claims] might be construed by consumers and
whether, as construed, they are true of the particular practitioner making
the claim" (id. at 86a). And it perceived "no convincing argument, let
alone evidence" that "consumers of dental services have been, or are
likely ko be, harmed by the broad categories of advertising” that
petitioner restricts. Id. at 89a.

The Commission therefore held that petitioner's advertising restrictions
violated Section 5 of the FTC Act. Pet. App. 90a-21a. The Commission's
cease-and-desist order prohibits those restrictions {id. at 27a-31a), but
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expressly provides that petitioner may "adopt|] * * * and enforce]
reasonable ethica! guidelines governing the conduct of its members with
respect to representations that respondent reasonably believes would be
false or deceptive within the meaning of Secticn 5 of the Federal Trade
Commissian Act.” Id. at 30a.

4. The court of appeals affirmed. Pet. App. la-24a. As to jurisdiction, the
court agreed with the FTC and with other courts that Congress "did not
intend ta provide a blanket exclusion for nonprofit corporations” from the
reach of the FTC Act, and it approved the Commission’s approach of
"lnoking at whether the organization provides tangible, pecuniary
henefits to its members” in order to determine whether it is a
"corporation” subject to the Commission's jurisdiction. Id. at 15a-16a,
Under that standard, the court was "confident that the facts of this case
suppart the FTC's jurisdiction." Id. at 16a.

As to the merits, although the court acknowledged "some support” in
case law for the FTC's per_se analysis of petitioner's restrictions on price
advertising, it concluded that a rule of reason analysis is more
appropriate for all aspects of petitioner's advertising restraints. Pet. App.
17a-18a. It then observed approvingly that the FTC had applied "an
abbreviated, or 'quick look' rule of reason analysis” in this case because
petitioner's restraints "are sufficiently anticompetitive on their face that
they do not require 2 full-blown rule of reason inguiry.” Id. at 18a (citing

The court first noted that *[r]estrictions on the ability to advertise prices
normally make it more difficult far consumers to find a lower price and
for dentists to compete on the basis of price.” Pet, App. 19a. On the
other hand, the court found no reason to give petitioner's proffered
justifications for its disclosures more than a "quick look,” because, "in
practice," under petitioner's disclosure requirements, it was "simply
infeasible to disclose all of the information that is required,” and there
was "no evidence that [petitioner's] rule has in fact led to increased
disclosure and transparency of dental pricing.” Ibig.

Second, the court concluded thal petitioner's restrictions on non-price
advertising restricted the supply of information available to consumers,
thereby "prevent[ingl dentists from fully describing the package of
services thay offer, and thus limiting] their ability to compete.” Pet.
App. 19a-20a. The court further suggested that the restrictions "are in
effect a form of output limitation, as they restrict the supply of
information about individual dentists' services." Ihid. It rejected
petitioner's contention that its restrictions were justified because of the
potential for deception, for even that potential "does not justify banning
all quality claims without regard to whether they are, in fact, false or
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misleading." Id. at 20a.

Finaily, the court rejected petitioner's contentions that the FTC's findings
were not supported by substantial evidence. Pet. App. 20a-24a. In
particular, the court ruled that substantial evidence supported the FTC's
finding that petitioner had banned categories of advertising without
regard to whether they were false or deceptive, Id. at 21a-23a. It aiso
upheld the FTC's finding that petiticner "possesses enough market power
to harm competition” through its restraints on advertising. Id. at 24a.
The court accerdingly affirmed the Commission's opinion and enforced its
arder that petitioner cease and desist from restricting "truthful and non-
deceptive advertisements." Ibid,

SUMMARY OF ARGUMENT

I. A. The Federal Trade Commission properly exercised jurisdiction over
petitionar, even though it is formally a nonprofit ¢corperation, because a
substantial portion of its activities engenders economic benefits for its
profit-seeking members. Section 4 of the Federal Trade Commission Act,
15 U.5.C. 44, which sets forth the entities subject to the Commission's
jurisdiction, reaches not only conventional business enterprises but also
any association "organized to carry on business for its own profit or that
of its members." The FTC has consistently interpreted that statute,
adhering to ordinary definitions of the term "profit," to reach tradc
associations that engade in activities for the economic benefit of their
profrt-making members, even whera the association itself is organized as
a nonprofit entity and the member benefits take forms other than cash
disbursements. The legisiative history of the FTC Act evinces Congrass's
intent to authorize FTC jurisdiction over such associations, and the FTC
and the courts have lang acted on the understanding that the Act does in
fact reach such associations.

B. There is no basis in the statute for an implied, blanket exemption of
associations representing profit-making professionals. Petitioner's
arguments based on Congress's ostensible lack of attention to
professionals when it enacted the FTC Act fail for the same reasons the
Court rejected an implied exemption of professianals from the antltrust
laws in Geldfarh v, Virginia State Bar, 421 U.5. 7732 (1975). Since that
ruling, the FTC has enforced the Act to protect the public fram
anticompetitive and deceptive practices in which professional
associations have engaged.

C. The FTC's interpretation of the statute's reach -- which is based on the
provision of substantial economic benefits to an association's profit-
seeking members -- is reasonable and merits judicial deference. The
record amply supports the FTC's application of that standard to
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petitioner, which gencrates significant economic benefits for its members
through its provision of services to its members and its lebbying, public
relations, and marketing activities designed to increase their profitability.

I1. &. The FTC engaged in a proper and sufficient analysis of petitioner's
advertising restraints under the antitrust rule of reason. This Court has
repeatedly emphasized the flexibility of the rule of reason; it has
instructed that the rule's application may be tailored to the
circumstances of particular cases, and that elaborate industry analysis is
not necessary in all cases to condemn a restraint of trade as
unreasonable, The Commission carefully considered here all aspects of a
ritle of reason analysis and concluded, based on a substantial record,
that petitioner's advertising restrictions harmed consumers.

B. The Commission found, based on a substantial evidentiary record,
that petitivner's advertising restrictions deprive consumers of
information they value and of healthy competition for their patronage.
Petitioner's restrictions, as enforced, proscribe a vast range of truthful
advertising ¢laims regarding price and quality. The Commission's findings
regarding the actual effects of the restrictions belie petitioner's assertion
that its disclosure requirements would prompt dentists to provide more
information to consumers. Recognizing the indispensable role of
advertising in a free enterprise system, the Commission found that the
orice and quality advertising suppressed by petitioner would be
important to consumers in choosing dental services. Althgugh petitioner
disparages the value of the information at issue, this Court made clear in
FIC v, Indiana Federation_of Dentists, 476 U.5. 447 (1980), that a
nrivate party is not entitled to preempt the working of the market by
deciding for itself what information will be made available to consumers,
and that the concerted withholding of information valued by consumers
may be condemned even absent proof that it resulted in higher prices.

.C. The Commission carefully considersd petitioner's proffered
"procompetitive” justifications for its restrictions, and properly found
them lacking. The Commission found that petitioner's disclosure
reguirements do not, in fact, result in more information to consumers,
and found no basis for petitioner's contention that a ban on quality
claims was necessary to avoid deception. Unlike the carefully tailored
state resirictions that this Court has accepted in the context of First
Amendment challenges, petiticner banned broad categories of
advertising without regard to whether the banned claims were truthful or
nondeceptive, The Commission properly rejectad such 3 blanket
restriction on information that consumers desire as an unreasonable
restraint of trade.

D. Given the Commission's findings concerning the actual antlcompetitive
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effects of petitioner's restraint, it was not required tc engage in a further
analysis of market power. It nevertheless did so, concluding first that
petitioner has the ability to require members to adhere to its advertising
restrictions {due to the high value placed on membership), and second
that petitioner has the power to inflict the anticompetitive effects of
those restrictions on California consumers. It also pointed to the
substantial percentage of California dentists who comply with petitioner's
restrictions, as well as substantial barriers to sufficient entry of new
dentists. Those findings were sufficient for this case; the Commission
was not required to engage In elaborate industry analysis that may be
reguired in other contexts, such as merger cases.

ARGUMENT

L. THE COMMISSION PROPERLY EXERCISED JURISDICTION OVER
PETITIONER BECAUSE ITS ACTIVITIES, IN SUBSTANTIAL PART,
PROVIDE PECUNIARY BENEFITS FOR ITS MEMBERS

Congress has empowered the FTC Lo prevent "persons, partnerships, ar
corporations” from engaging in unfair methods of competition and unfair
or deceptive acts and practices in or affecting commerce. 15 1.5.C. 45
(a)(2). The FTC Act defines "corporation” broadly, in Section 4, to
include not only companies with capital stock, but also "any company,
trust, so-called Massachusetts trust, or association, incorporated or
unincarporated, without shares of capital or capital stock or certificates
of interest, * * * which is organized to carry on business for its own
profit or that of its members."” 15 U.5.C, 44, In this case, the FTC,
applying its longstanding administrative interpretation of Section 4,
properly concluded that petitioner is subject to the FTC Act's reach as an
association "organized to carry an business for [the] profit * * * of its
members” because a substantial part of its activities "engender a
pecuniary benefit" for its profit-seeking members. Pet. App. 49a, 51a-
52a.

A. The Text, Legislative History, and Enforcement History of the
FTC Act Support the Commission’s Exercise of Jurisdiction Over
Nonprofit Associations That Engender Pecuniary Benefits For
Their Members

The text of the FTC Act shows a congressional purpose to grant the FTC
broad autherity aver companies and associations, The language of
Section 4 is expansive. Section 4 extends the crdinary meaning of
"corporation” to include "any" association "organized to carry on
business for its own profit or that of its members," even if
urtincorperated and lacking such hallmarks of a profit-making enterprise
as "shares of capital or capital stock ar certificates of interest." As long
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as the association carries on business "for [the] profit * * * of its
memkbers,” it is subject to the Act's prahibition against unfair methods of
competfition. 15 U.5.C. 44,

The pivotal question in this case is whether an association may be said to
work for the "profit” of its members, even if it does not distribute
earnings to them. Petitioner argues (Br. 13-21) that Section 4 uses the
term "profit” in the limited sense of the "excess of revenues aver
investment or expenses.” Thus, it contends, to be within the reach of the
FTC Act, an association must itself earn and pay such "profits” (i.e., the
excess of its own revenues gver expenses) to its members,

Even if the Act did use the term "profit" in the limited sense of the
excess of revenuss over expenses, that would not advance petitioner's
jurisdictional argument. Petitioner's activities are Intended to, and do,
increase the revenues and decrease the cxpenses of its members, who
are "independent competing entreprenaurs” (Arizona v. Maricopa County
Med. Soc'y, 457 U,S. 332, 357 {19B82)). Petitioner's activities help its
members achieve profitability. Thus, petitioner carries on business for its
members' "profit,” even if it does not distribute its own earnings to them.
Nothing in logic or the text of Section 4 suggests that the only way an
organization may carry on business to help its members achieve profits
is to distribute its own earnings to the members.

Moreover, "profit” is, and long has been, commonly used to refer mare
broadly to economic benefit. When the FTC Act was passed in 1914, a
standard dictlonary defined "profit” to include "[ajccession of good;
valuable results:; useful consequences; avail; gain; as, an office of
profit.” Webster's International Dictionary 1713 (def, 2) (1913); see also
? 5. Rapalie & R. Lawrence, A Dictionary of American and English Law
1020 (1883) ("In its primary sense, profit signifies advantage or gain in
money or in monay's worth."). Madern definitions are similar, Ses
Webster's Third New International Dictionary 1811 (def. 2) (1986). And
Congress has frequently used "profit” and "for profit” in statutes to refer
to pecuniary benefit generally, rather than in the limited sense of the

excess of earnings aver expenses and investment."? The language of
Section 4 thus comfortably reaches assoclations that work for their
profit-seeking members' ecanomic benefit, cven if they da not distribute
earnings to the members.

Petitioner submits (Br. 21 n.5) that any "genuine nonprofit entity” should
be outside the reach of the Act. A "genuing nonprofit entity,” however,
may well conduct activities that are intended to be, and are, for the
economic benefit of its members. Trade associations, for example,
frequently work to advance their members' economic intercsts and
provide thermn with benefits of substantial value, even though such
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associations are ganuinely nonprofit in that their revenues are not
distributed to their members, and even though such entities (like
petitioner) may be eptitled to exemption from federal income tax under

26 U.5.C. 501(c)(6).017]

The legislative history of the FTC Act demonstrates, moreover, that
Congress considerad the coverage of nonprofit assaciations (especially,
nonprofit associations of entrepreneurs) and decided to include such
entities within the Act's reach. When Congress was considering
legislation to replace the Bureau of Corporations with the Federal Trade
Commission, both the House and the Senate initially passed bills that
would have defined "corporation” to refer only to incorporated, joint-
stock, and share-capital companies organized to carry on business for
profit. See H.R. Conf. Rep. No. 1142, 63d Cong., 2d Sess. 11, 14 {1914).
Two days after the Senate passed its version of the legislation, Bureau of
Caorporations Commissioner Davies wrote to Senator Newlands, the bilf's
sponsor and a member of the Conference Committee, expressing
concern about its definition of "corporation.” Davies explained that the
hitl would prevent the new Cammission from acting against trade
associations that "purport to be organized not for proflt,” and that,
although "[a]s to some of the things done by these associations, no
guastion as to thelr propriety can be raised," such associations
nonetheless "furnish convenient vehicles for common understandings
fooking to the limitation of cutput and the fixing of prices cantrary to the

law."(11) The Conference Committee subsequently revised the definition
of "corporation” in Section 4 specifically te inciude associations facking
capital stock that are organized to carry on business for their own profit
or that of their members. Id. at 3. That aiteration of the statutory text
shows that Congress intended the Act to reach nonprofit entities,
including trade assoclations, if they work to advance their members'’
economic inkerests.

The FTC and the courts have consistently read the FTC Act in conformity
with Congress's intent to cover trade assaciations advancing the
aconomic interests of their members. From its earliest days, the F1C has
exercised its jurisdiction over anticompetitive practices by nonprofit
associations whose activities provided substantial economic benefits to
their for-profit members' businesses, even though the asscciations did
not themselves engage in manufacturing or retailing, and did not

distribute earnings to members.‘22. The courts soon confirmed that "[t]
he language of the act affords no support for the thought that
individuals, partnerships, and corporations can escape restraint, under
the act, from combining in the use of unfair methods of competition,
merely because they employ as a medium therefor an unincerporated
voluntary association, without capital and not tself engaged in
commercial business." National Harness Mfrs. Ass'n v. FTC, 268 F. 705,




California Dental Association v. FTC - Supreme Caourt Brief Page 14 of 33

709 (6th Cir. 1920); see also Chamber of Commerce v, FTC, 13 F.2d
673, 684 (8th Cir. 1926), Following these decisive early rulings, the FTC
and reviewing courts (including this Court} have consistently acted on
the understanding that nonprofit trade associations are within the FTC's

jurisdiction. 13} More recently, when the FTC took action against a
nonprofit association for misrepresenting that no scientific evidence
linked cholesterol in eggs to increased risk of cardiovascular disease, the
Seventt Clrcuit held that the group, which was "formed to promote the
general interests of the egg industry,” came within the definition of
"corporation™ in Section 4 because it "was organized for the profit of the
egg industry, even though it pursues that profit indirectly." FTC v,
National Comm'n on Egg Nutrition, 517 F.2d 485, 487-488 (1975)
(internal quotation marks omitted), cert. denied, 426 U.5. 919 (1976).
(14

Despite that lengthy history of FTC enforcement actions (upheld by the
courts) against nonprofit organizations, petitioner argues (Br. 24-25)
that Congress's failure to act on a proposed amendment to the FTC Act
in 1977 demonstrates that Congress did not intend, in 1914, to bring
such organizations within the reach of the Act, This Court has frequently
characterized such reliance on congressional inaction as "a particularly
dangerous ground on which to rest an interpretation of a prior statute.”
Central Bank v. First Interstate Bank, 511 U.S. 164, 187 {1994); see FTC
v. Dean Foods Co., 384 U.S, 597, 608-611 {1966}, Congress's failure to
take action on the 1977 proposal in fact reveals little about the matter at
hand, because that proposal would have given the FTC jurisdiction even
over wholly charitable institutions; the Act, as amended, would not have
been limited to nonprofit institutions that advance their membears’

necuniary interests. 2 Congress may have declined to amend the Act
because it was satisfied with the existing state of the case law, which
(then as now) allowed the FTC to exercise jurisdiction over nonprofit
associations such as petitioner that advance their members' pecuniary
interests (even if they do not distribute earnings to members), but not

over wholly charitable institutions, (1%) Aceordingly, no reliable guidance
can be gleaned from Congress's failure to enact legistation in 1977, Cf.
Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.5. 102,
116-120 (1980); United States v. Southwestern Cahle Co,, 392 U.5.
157, 170 (1968).

B. There Is No Basis In The Statute For A "Professional
Association" Exemption

Petitioner argues (Br. 16) that, even if some nonprofit entities advancing
members' economic interests {such as assoclations of automobile dealers
. or retail grocers) fall within the reach of the FTC Act, professional
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associations like itself nonetheless do not. The text of the statute,
however, will ngt support any implied, blanket "professional association”
exception. A voluntary nonprofit association of professionals may be
organized (and legitimately so) to advance its members' economic
interesls cven if it also engages in public service activities and
monitoring of its members' ethics. Many associations of professionals (as
well as other entrepreneurs) engage in both kinds of activities, See, e.g.,
National Soc'y of Prof, Eng'rs v. United States, 435 U.S. 679, 632
{19/78). As the Court explained in Goldfarb v, Virginia State Bar, 421
LS. 773, 788 (1975}, it is "no disparagement of * * * a profession to
acknowledge that it has [a] business aspect.” Dentists no less than
industrialists may come together in a voluntary nonerofit association to
advance their economic Interests as a group. It.is also difficult to see
how any clear line could be drawn between classes of "professionals” and
"nan-professionals” for the purpose of defining the FTC's jurisdiction.

Petitioner suggests (Br. 24) that Congress must have intended to
exclude professional associations from the FTC Act's reach because the
professions were not regarded as subject to the antitrust laws when the
Act was passed. This Court in Geldfarb relected the similar argument
that the business activities of "l[carned professions” were beyond the
Sherman Act's reach because such professions were not regarded as
"trade or commerce” when that Act was enacted. 421 U.S, at 787-788.
Given the broad language of coverage used in Section 4 of the FTC Act,
its reach cannot be frozen by assumptions in 1914 any more than the
Sherman Act has been confined by assumptions extant in 1890, And
whether or not Congress contemplated at its enactmeant that the FTC Act
for thc Sherman Act) would be used against organizations of
professionals such as dentists and lawyers, this Court "frequently has
observed that a statute (s not to be confined to the particular

447 U.5. 303, 315 (1980) {internal guotation marks, brackets, and
ellipsis omitted).

Since this Court made clear in Goldfarb that combinations of
professionals in restraint of trade are indeed subject to the antitrust
laws, the FTC has consistently acted to protect the public frem
anticompetitive practices of professional assaciations. It has brought
enforcement actions against organizations that were fixing or stabilizing

prices, 't 2} thwarting cost containment programs,t1®) and blocking the
development of health maimtenance ::rrgar'l|'z.ati4:1n5.'[l-EiIJ It has aiso acted
against deceptive advertising and promotion by professional

associations, such as misrepresentation of their members' expertise. 20
Petitioner's submission that such organizations are exempt from the FTC
Act would deprive the public of the important consumer protection
provided by Section 5 against such unfair competition and deceptive
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practices,(21]

C. The Commission's Construction Of Its Jurisdiction Under The
FTC Act Is Entitled To Deference, And Its Application Of That
Construction In This Case Was Proper

For the reasons we have stated, the text of the FTC Act dees not support
a construction exempting all nonprofit {or professional) associaticns. At a
minimum, the text does not compel such a construction. Since the word
"profit” is capable of the construction that the FTC has placed on it -
encompassing the situation in which a nonprofit organization works to
advance its members' economic interests, even if it doas not distribute
earnings to them - that construction is entitled to deference, Chevren
U.S.A, Inc. v. Natural Resources Defense Council, Inc., 467 U.5. 837,
842-844 (1984); Mississippl Power & Light Co. v. Mississippi ex rel.
Moore, 487 U.S. 354, 380-382 {(1988) (Scalia, J., concurring) (Chevron
deference applicable to agency's interpretation of its own statutory
authority or jurisdiction); see, e.g., NLRD v. Town & Country Elec,, Inc.,
516 U.%. 85, 89 (1995) (deferring to NLRB's interpretation of who is
"employee” coverad by National Labor Relations Act), Deference is
particularly appropriate because the FTC has consistently acted cn the
view that Section 5 reaches such nonprofit associations since shortly
after the FTC Act was passed. See p. --, supra; Zenith_Radip Corp. v.
United States, 437 U.5, 443, 45/7-458 {1978},

It bears emphasis that the Commission does not read the FTC Act as
reaching all nonprofit associations but {cansistent with the Act's
requirement of "profit") only those organizations "whose activities
engender a pecuniary benefit to [their] members If [those] activit[ies
are] a substantial part of the total activities of the organization, rather
than merely incidental to some non-commercial activity." Pet. App. 49a
{quoting American Med. Ass'n, 94 F.T.C. 701, 983 (1979), aff'd, 638
F.2d 443 (2d Cir. 1980}, aff'd by an equally divided Court, 455 U.5. 676

(1982) (AMA));+%%] see also College Football Ass'n, 117 F.T.C. 971,
1000-1008 (1994) {(FTC's determination that it lacked jurisdiction ovcr
nonprofit organization engaged in commercial activity for its members'
benefit because ite members were not profit-seeking). There is no basis,
therefore, for the suggestion that the FTC's reading of the Act will
expand its jurisdiction beyond its proper reach, to the realm of
eleemosynary institutions. {23 Rather, the Commission has sensibly read

the Act as permitting it to intervene when a nonprofit entity advances its
membears' aconomic interests in the commercial weorld.

Petitioner's argument (Br. 19} that it falls outside the statute's reach
because its "main purpose” is to promote dental health lacks textual
support, The statute applies by its terms to entities that conduct
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business for the profit of their members, and makes no exception for
ones thal also conduct activities for the benefit of the pubiic.
Furthermore, drawing a jurisdictional line based on an association’s
"primary” purpese would create serious difficulties as to the proper
classification of an organization's activities (particularty those with both
pubtic and private benefits) as well as the weights to be assigned to
them {e.g., weighing by amount of expenditure or by degree of
pecuniary benefit conferred). Such a line could also allow an association
to evade jurisdiction through creative accounting classifications of its
expenditures, The FTC was therefore justified in construing the Act's
reach to turn on the existence of § substantial pecuniary benefit to an
organization's members, rather than on the nature of its primary
activities,

The record also amply supports the FTC's application of that skandard in
this case. Given petitioner's emphasis on the economic benefits that it
provides to its members {see pp. ---, supra), the services that it offers in
competition with for-profit businesses (including training programs, job
placement, legal servicas, and |ow-cost insurance through its for-profit
subsidiaries) {see p, ---, supra; J.A. 20-23)}, and its lobbying on behalf of
its members' pocketbook issues (Ibid.}), there is substantial evidence to
support the FTC's conclusion that petitioner provides its members with
substantial "pecuniary benefits.” Accardingly, the FTC properly concluded
that petitioner is subject to the Act,

IL. THE COMMISSION CORRECTLY CONCLUDED THAT
PETITIONER'S ADVERTISING RESTRICTIONS CONSTITUTE AN
UNREASONABLE RESTRAINT OF TRADE

Section 1 of the Sherman Act, 15 U.5.C. 1, prohibits unreascnable
restraints of trade. See Standard Oil Co. v. United States, 221 U.5. 1, 65
{1911}, Restraints that "aiways or almost always tend to restrict
competition and decrease output” are deemed unreasonable per se.
Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing Co.,
472 U.5. 284, 289-290 {1985}, see Nerthern Pacific R. v. United States,
356 U.5. 1, 5 {1958), Other restraints are subject te the "rule of reason,”
reason," which seeks to distinguish between a restraint that "merely
regulates and perhaps thereby promeotes competition” and one that "may
suppress or even destroy competition.” Cantinental T.V., Inc. v, GTE
Sylvania, Inc., 433 U.5. 36, 49 n.15 (1977) (internal quotation marks
omitted). In all cases, however, the purpose of the antitrust inquiry is "to
form a judgment about the competitive significance of the restraint.
NCAA v. Board of Regents, 468 U.5. 85, 103 {1984) (internal quotation
marks omitted).

In this case, the Commission carefully examined petitioner’'s restraints i
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light of their surrounding circumstances and an extensive factual record
that had been compiled about thelr actual effect. Pet, App. 73a-92a. It
found that petitioner applied its advertising rules to ban systematically a
"vast" range of advertising valued by consumers, depriving them of
truthful, nondeceptive information about the price and quality of dental
services, Id, at 74a. It also concluded that the restraints significantly
interfered with the proper functioning of the market and were therefore
anticompetitive. Id, at 78a. Although the Commission found it
unnecessary to quantify the precise consumer injury caused by these
restrictions, it sufficiently considered pertinent factors under the rule of
reason, including market impact power the ostensibly procompetitive
justifications proffered by petitioner. Id. at 783-92a; see id. at 20a-24a

{consideration of same factors by court of appeaIs}.{-:’l-‘-u

Petitioner's primary complaint (Br, 38, 42) is that the Commission failed
to make a detailed inquiry into market structure and into its market
power. In fact, the Commission {and the court of appeals) did examine
market power, and found that petitioner had the abllity to withhold from
consumers the valuable information that they seek about dentists’ prices
and services. See Pet. App. 23a-24a, 79a. The Commission’s analysis in
this case followed the Court's teachings that the rule of reason may
properly be tailored to the circumstances of each case, and does not
necessarily require a "detailed market analysis” in every instance. See
FTC v. Indiana Fed'n of Dentists, 476 U.5. 447, 460 (1986) (IFD). By
insisting on what it terms a "full rule of reason” analysis in cases such as
the present one -- including the detailed analysis of matters such as the
structure of focal geographic markets -- pefitioner wolld Interpose
unjustified barriers to the adjudication of antitrust claims by the
Commission and the federal courts. Although an informed judgment
about an arrangement's likely competitive effects may in some cases
require elaborate efforts to delineate market boundaries, no such detail
was neaded here to find a substantial restraint on competition.
Petitioner's other objections to the FTC's analysis are all attacks on the
Commission's factual determinations, which {as the court of appeals
ruled, Pet. App. 20a-24a) are amply supported by the record.

A. The Commission's Analysis In This Case Was Consistent With
This Court's Decisions, Holding That The Rule Of Reason Requires
A Careful Yet Flexible Inquiry Into Competitive Effects, Tailored
To The Circumstances Of Each Case

Antitrust tribunals apply the rule of reason to evaluate the competitive
significance of a wide variety of business and trade association practices,
which can vary greatly in their complexity, purpose, and effect. For this
reason -- and in keeping with its comman law origins -- the rule of
reason is "used to give the [antitrust laws] both flexibility and definition.”
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Mational Soc'y of Prof._Eng'rs v. United States, 435 U5, 679, 688

(1978).1%2! The Court has emphasized the flexibility of the rule of reason
on several occasions, and has instructed that the requirements of
analysis under the rule vary according to the circumstances presented.
For example, in NCAA, supra, the Court declined to apply the per sa rule,
but invalidated without detailed market analysis the NCAA's restrictions
on televising football games under the rule of reason. The Court rejected
on both legal and factual grounds the NCAA's argument that its television
plan could not be condemned under the rule of reason because it lacked
market power:

As a matter of law, the absence of proof of market power does
not justify a naked restriction on price or output. To the
contrary, when there is an agreement nok to compete In terms
of price or output, "no elaborate industry analysis is required to
demcnstrate the anticompetitive character of such an
agreement.”

468 U5, at 109 (quoting Prof. Eng'rs, 435 1.5, at 692},

The Court tock a similar approach to rule of reason analysis in IED,
supra, a case quite similar to the present one. There, a state association
of dentists had agreed not to provide copies of dental x-rays to insurers,
who sought to use them to assess the propriety of the dentists’ services
and charges, See 476 U.S. at 448-450. The Court rejected arguments in
support of the agreement similar to the ones petitioner advanceas here --
narmely, "that the Commission's findings were inadeguate because of its
failure both to offer a precise definition of the market in which the
Federation was alleged to have restrained competition and to establish
that the Fedearation had the power to restrain competition in that
market.” Id. at 453. Although the Court held that the refusal tc provide
x-rays did not amount to a per se illegal boycott, it nevertheless ruled
that "[a]jpplication of the Rule of Reasen to these facts is not a matter of
any great difficulty,” in light of the nature of the restraint and the
Commission's finding of actual effects on competition. Id. at 459.

In 5o ruling, the Court made two points about the role of market power
evidence in rule of reason cases. First, some restraints are unlawful
under the rule of reason without any proof of market power at all:
"absence of proof of market power does not justify a naked restriction on
price or output.” IFD, 476 U.S. at 460 {quoting NCAA, 468 U.S. at 109},
Second, other restraints may be shown to be unfawful without extensive
market power analysis. As the Court explained, "even if the restriction
imposed by the Federation [was] not sufficiently 'naked’ to call this
principle [condemnation without proof of market power] into play, the
Commission's failure to engage in detailed markst analysis [was] not
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fatal ts its finding of a viclation of the Rule of Reason.” Ibid. The Court
reasoned that "Federation dentists constituted heavy majorities of the
practicing dentists™ and that insurers were actually unable to abtain x-
rays, ibid., and, tharefore, that the restraint "had adverse effects on
compatition,” id. at 461. The Court further reasoned that, even if the
purpose of obtaining x-rays was to minimize costs, the restraint was
"lkely enough to disrupt the proper functioning of the price-setting
mechanism of the market that it may be condemned absent proof that it
resulted in higher prices.” Id. at 461-462.

In the present case, the Commission hewed closely to this analysis and
to the Court's teachings "that the rule of reason contemplates a flexible
enquiry, examining a challenged restraint in the detail necessary to
understand its competitive effect.” Pet. App. 74a (cCiting NCAA, 468 LS.
at 103-110) {(emphasis added). The Commission rcferred to its rule of
reason analysis as "simple and short” (ibid.), which it was, in comparison
to the lengthier analysis that may be needed in (for example) a merager
case, where it may be necessary to delineate numerous geographic
rnarkets. But the Commission - which has extensive experience with the
effects of advertising restrictions -- reached its finding of a violation of
Section 5 only after a careful assessment of the record regarding the
actual and likely effects of petitioner's highly restrictive advertising rules
on consumers of dental services in Califaornia. See id. at 74a-84a. Based
on its finding that "the general proposition regarding the importance of
advertising to competition carries over to the instant situation,” ibid., the
Commission reasgnably concluded that petitioner's restrictions on
advertising had adverse effects on competition, for an agreement that
"Iimit[s] consumer choice by impeding the "ordinary give and take of the
marketplace' cannot be sustained under the Rule of Reason.” IFD, 476

U.S. at 459 (quoting Prof. Eng'rs, 435 U.S. at §92).(38

Petitioner (Br. 27, 45-46}) and amicus NCAA (Br. 11-12) go far afield in
urging the Court to establish the contours of the analysis required under
the rule of reason for all possible cases. All that is at issue here is
whether the restraints on advertising in this case required a more
extensive analysis than the Commission afforded them. In asserting the
rneed for a "full rule of reason analysis,” petitionar wauld have the Court
require an exhaustive market analysis whenever an antitrust tribunal
applies the rule of reason {outside some ill-defined class of rastraints in
which it concedes that a "quick look” is sufficient, Br. 31). Such a rigid
requirement is not required by this Court's precedents, however, and can
stand only as an unnecessary roadblock to a measured and sensible
application of the antitrust [aws, especially in contexts like the present
case, involving extensive suppression of information that consumers find

highly useful.t47?
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B. The Commission Properly Found, Based On Substantial
Evidence, That Petitioner's Advertising Restrictions Had
Anticompetitive Effects.

The Commission engaged in an extensive analysis of the effects of
petitioncr's advertising restrictions, and cencluded that they harmed
competition by "depriv[ing] consumers of information they value and of
healthy competiticn for their patronage.” Pet. App. 78a; see also id. at
55a-60a, 63a-67a, 74-77a. That conclusion was based on two
intermediate findings. First, the Commission found that the actual effect
of petitioner's restrictions was to suppress a vast range of truthful ang
nondeceptive advertising. Second, it found that the restraints were
harmful to consumers of dental services, because the advertising that
was suppressed would have been useful to them in making choices about
dental services. Those conclusions are fully supported by the record.

1. As detailed above (pp. ---, supra), the Commission amassed an
extensive record of the ways in which petitioner foreclosed its members
from providing useful Information about price and gquality to consumers.
Based on that record, the Commission concluded that petitioner had
"effectively preciude[d] its members from making low fee or across-the-
board discount claims.” Pet. App. 63a. [t also found that "[tlhe nonprice
advertising CDA prohibits is vast,” and that petitioner had, in practice
"prohibitfed] all quality claims.” Id. at /4a-/5a.

These weil-supported factual findings refute any natlion that petitioner's
onerous disclosure requirements, in particular, could have had the effect
of "giviing] consumers more information, not |ess” (Pet. Br. 34).
Although petitioner's policy concerning the advertising of discounts is
superficially couched in terms of disclosure requirements, the
"prohibitive” of across-the-board discount advertising. Pet. App. 66a-
67a, B5a-86a. In reaching that factual finding, the Commission employed
its expertise - developed in its dual function of protecting consumcers
against deceptive practices and preventing anticompetitive acts - in
evaluating the practical effect of disclosure requirements. As petitioner
points out {Br. 34-35), there are circumstances in which disclosure
requirements are highly beneficial to consumers, and the FTC does in
some cases mandate disclosures to prevent consumer deception. But the
FTC is aware (as is this Court, see Morales v. Trans World Airlines, 504
U.S. 374, 389-390 (1992)), that excessively burdensome disclosure
requirements can have the "paradoxical effect” of stifling information
that might benefit consumers. See Pet, App. 66a. The FTC is often called
upon to make practical judgments about the actual or likely effects of
disclosure requirements, and it properly concluded in this case that
petitioner's requirements were sa onerous that they aperated in actual
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effect as a "broad ban" on discount advertising. Id. at 67a. Indeed,
petitioner appears to concede (Br. 36) the unreasonablenass of [ts
requirement that across-the-board discounts on all dental procedures be

accompanied by the full litany of mandated disclosures, (2%

2. The Commission also addressed at length the significance to
cansumers of petitioner's restraints. It was not just the fact that
dissemination of truthful information was forbidden, but particularly the
kind of advertising banned -- relating to the price and quality of service
offered -- that concarned the Commission. As the Court has emphasized,
advertising "performs an indispensable fole in the allocation of resources
in a free enterprise system." Bates v. State Bar of Arizona, 433 U.S. 350,
364 (1977); see also Virginia State Bd. of Pharmacy v. Virginia Citizens
Cansumer Council,_Inc., 425 U.S. 748, 765 (1976); AMA, 94 F.7.C, at
1004; Massachusetts Bd. of Registration in Optometry, 110 F.T.C. 549
{1988); American Dental Ass'n, 94 F.T.C. 403, 405-406 (1979),
modified, 100 F.T.C. 448 {(1982).

On the facts of this case, the Commission found fully applicable the well-
established importance of price and quality advertising to consumers,

" Advertising, it found, "is important to consumers of dental services and
plays a significant role in the market for dantal services.” Pet. App. B0a;
see id. at 78a. Those findings by the Commission echo those of the ALJ,
who concluded that petitioner's "conspiracy has injurad those consumers
who rely on adveartising to choose dentists." Id. at 261a. The record
showed that advertisements highlighting iow or discount prices, comfort
and gentleness in the provision of dental services, or both were effective
in attracting consumers {and much maore effective than "generic
advertising without comparative quality or price claims®), demonstrating

the importance of such infarmation to consumers. Id. at 77a.29)
Accordingly, the Commission properly found that infarmation about price
as well as "quality and sensitivity to fears is important to consumers and
determines, in part, a patient's selection of a particular dentist.” Id. at
Ffoa-774a.

Petitioner attempts to minimize the competitive significance of some of
the banned ads. It argues, for example (Br, 36-37), that discount
advertising conveys "negligible informational content.” The short answer
to such contentions is that, in a fres-market economy, it is generally up
to consumers to decide what information is useful and what is nct, See
generally N. Averitt & R, Lande, Consumer Sovereignty: A Unified Theary
of Antitrust and Consumer Protection_Law, 55 Antitrust L.1., No. 3, at
713 (Spring 1997). The advertising of discounted prices and references
to "affordable fees" can signal to the consumer the potential availability

of cost savings, which can then be investigated further.(32) similarty,
claims about guality of service, although dismissed by petitioner as
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"subjective" (Br. 40), may convey useful information concerning the
attitudes and approach of the dentist -- such as commitment to
punctuality, to understanding the patient’s anxieties, or simply to
providing high-guality care. As this Court has recognized, advertising can
benefit consumers even if it requires further Inquiry. See Morales, 504
L.5. at 388-389 (noting utility of advertisements for discounted air
fares); Prof. Eng'rs, 435 U.5. at 692-693 (rejecting argument that
"inherently imprecisc” pricing information was of no value to
consumers), Petitioner "is not entitled to pre-empt the working of the
-market by deciding for itself that its [members’ patients] do not need
that which they demand.” IFD, 476 U.5. at 462.

3. The Commissign's conclusions in this case are consistent with long-
observed effects of advertising restrictions: they “increase the difficulty
of discovering the lowest cost seller of acceptable ability[, and] * * *
[reduce] the incentive to price competitively.” Bates, 433 U.S. at 377-
378. As the Commission alsc noted, the impottance of advertising
"attaches not only to price information, but to all material aspects of the
transaction,” including guality. Pet. App. 59a. Although the Commission
found it unnecessary to "quantify[] the increase in price or reduction in
output occasioned by these restraints” (id. at 78a}, its conclusion that
these results would ensue is supported by both the record and by
"common sense and econamic theory, upon both of which the FTC may
reasonably rely," IFD, 476 U.S. at 456, Moreover, as this Court stressed
in IFD, the market may be deemed harmed by concerted, artificial
suppression of information even without direct proof of effects on prices:

A concerted and effective effort to withhold (or make more
costly) information desired by consumers for the purpose of
determining whether a particular purchase is cost justified is
likely enough to disrupt the proper functioning of the price-
setting mechanism of the market that it may be condemned
even absent proof that it resulted in higher prices,

Id, at 461-462.C31 Accardingly, the FTC's conclusion that petitioner's
advertising restraints had anticompetitive effects is fully cansistaent with
this Court's decisions and supported by the record.

C. The Commission Properly Found That the Restraints Lack Any
Plausible Procompetitive Justification

Contrary to petitioner's contention, the FTC did not end its rule of reason
inguiry once It determined that petitioner's restraints on truthful,
nondeceptive advertisements had an anticompetitive effect, Rather,
consistent with this Court’s instructions about rule of reason analysis
(IFD, 476 .5, at 459; Prof. Eng'rs, 435 1.5, at 663-695}, the FiC
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carefully considered petiticner's contentions that its advertising
restrictions have procompetitive effects. See Pet. App. 84a-90a. The FTC
fully recognizes that self-regulation by professional grganizations "may
serve to regulate and promote * ¥ ¥ competition” by preventing
deceptive practices. See Prof. Eng'rg, 435 U.S. at 696. It also
acknowledged in this case that "the prevention of false and misieading
advertising is indeed a laudable purpose.” Pet. App. 84a. It found,
however, that petitioner's advertising bans were not tailored to that
purpose, but instead "swept aside” price and quality advertising with
"broad strokes," without regard to its potential for deception. Id. at 89a.

Befora this Court, petitioner makes two principal arguments, neither of
which has merit, With respect to price advertising, the sole
procompetitive theory petitloner advances is that Its disclosure
requirements for advertising discounts will increase the amount of
information provided to consumers. (Petitioner appears to make no
argument in-defense of its prohibition against comparative advertising
claims such as "low fees” and "reasonable fees.") Because of that
patential for increased information, petitioner maintains {(Br. 34-36) that
a more detailed analysis of its restrictions was required. Whatever might
be the merits of such a contention where disclosure reguirements really
do have a procompetitive potential, it cannot be sustained in this case,
where {as we have explained), the FTC, employing its expertise in such
matters, found that the actual effect of petitioner's onerous disclosure
requirements, as they have been interpreted and enforced, is to
suppress all across-the-board discounting claims. See pp. -, supra. The
FTC therefore rejected petitioner's asserted procompetitive justification

for its restraint only after finding it factually unsupportable.(32)

With respect to its restrictions on quality claims, petitioner submits (Br.
38-39) that it may ban all such claims because they are "potentially
misleading." This Court has suggested that some quality claims by
professionals about performance may well be misleading and may
therefore be restricted. See Bates, 433 U.S, at 366, 383-384, The Court
has not held, however, that all guality claims by professionals -- even
clalms that do not relate directly to the quality of peformance, such as
promises of punctuality and offers of a comfortable environment,
designed to dispel anxiety about visiting the dentist {(p. --, supra) -- are
necessarily misleading. Indeed, Bates warned of the potential of
overbroad advertising restrictions used to "perpetuate the market
position of established [market participants].” Id. at 377-378. The Court,
has also admeonished, with respect to state regulation of marketing by
professionals, that "the free flow of commercial information is valuable
enough to justify impuosing on would-be regulators the costs of
distingulshing the truthful from the false, the helpful from the
mislcading, and the harmiess from the harmful.” Shapero v. Kentugky
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Bar Ass'n, 486 U.S. 466, 478 (1988) (internal guotation marks omitted).
That admoenition is even more apt in the context of industry self-
regulation, where the body imposing restrictions lacks full public
accountability and may be subject to incentives to adopt approaches that
restrict competition.

In the present case, drawing distinctions between deceptive and
nondeceptive advertising is precisely what petitioner did not do. Instead,
it imposed blanket bans on useful advertising claims without regard to
whether they were truthful or deceptive. Furthermore, although it had
every opportunity to do so, petitioner made no effort to show any basis
ot which a prophylactic restraint might be justified, such as a history of
abuse or false and deceptive advertlsements that could not be effectively
prevenied by a more narrowly tailored rule. Cf. Flerida Bar v. Went For
It, Inc., 515 U.S. 818, 626-628 {1995). The Commissian also expressly
allowed petitioner to enforce "reasonable ethical guidelines * * * with
respect to representations that [petitioner] reasonably believes would be
faise or deceptive.” Pet. App. 30a. Generalized arguments about the
procompetitive benefits of suppressing false and deceptive advertising
therefore cannot sustain petitioner's overbroad restrictions.

D. The Commission's Market Power Analysis Of Petitioner's
Restraints Was Appropriate

In light of the Comimission’s conclusions regarding the anti-competlitive
effects of petitioner's advertising restrictions, it did not find it necessary
to perform an elaborate structural analysis of the markets in which
petitioner's members conduct business, Pet, App. 78a. As the
Commission noted, this Court "has indicated that when a court finds
actual anticompetitive effects, no detailed examination is necessary {o
judge the practice unfawful." Ibid. n.19 {(citing NCAA and 1FD).
Nevertheless, the Commission did examine market power, and it had an
ample basis on which to conclude that petitioner had the ability "to
impose the costs of its anticompetitive restrictions on California
consumers of dental services,” id. at 84a, which was the relevant
determination.

the lacts supporting that determination are straightforward. Fully 75%
of Califormia's practicing dentists {(and 90% in ona region) are members

of petitioner.(33! pet. App. 82a. The Commission found substantial

barriers to entry and few close substitutes for the services offered by

petiticner's members. Id. at 82a-83a.3% It also found that petitioner

had the power to reguire members and aspiring members ta comply with
the restrictions, because of the importance placed on mambership by
California dentists, Id. at 80a-81a. Given those findings (which the court
of appeals upheld and which petitioner does not challenge here), the
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Commission properly concluded that conspiring members of petitioner
had the power to impose their will on the market as a2 whole. See id, at
84a.

The FTC was not required to approach the issue of market power as if
this were a merger case. Market power analysis is not an end in itself; it
i5 a tool to help determine whether the challenged conduct is
anticompetitive, See IFD, 476 U.S. at 460. Because the anticompetitive
potential of different types of conduct varies, the appropriate market
power analysis varies as well. 5ee, e.qg,, NCAA, 468 U.S. at 109-110;
IFD, 476 U.5. at 460. Certain kKinds of agreaments challenged under
Section 1 of the Sherman Act require an extensive structural analysis
because it is not possible to reach a reasoned conclusion about the
competitive effects of such agreements without an understanding of the
market context. See Northwest Wholesale Stationers, Inc. v. Pacific
Staticnery & Printing Cp., 472 U.S. at 296 (buyer cooperatives); Tampa
Elec, Co. v. Nashville Coal Co., 365 U.5. 320, 334 (1961) {exclusive
dealing arrangements). Similarly, in merger cases, the antitrust tribunal
must predict the competitive effect of structural changes to the market,
and so the inquiry ordinarily focuses on structural 1ssues. By contrast, in
cases invalving conduct deemed unlawful per se, there is generally no
need for market analysis because the conduct is conclusively presumed
to be anticompetitive.

Gther cases fall between these two poles. NCAA, far example, invaolved a
restraint that the Court characterized as a naked restraint on output,
vihich could be condemnead without an "elaborate Industry analysis.” 469
V.S at 109, In IFD, the Court suggested that the agreement was
sufficiently anticompetitive on its face to fall within the NCAA analysis.
476 U.S. at 460, It also made clear, however, that even if that were not
the case, a full structural analysis of the market was not required. Ibid.
in this case, the Commission and court of appeals properly ralied an this
Court's teaching in IFD that "the finding of actual, sustained adverse
effects on competition In those areas where [petitioner's] dentists
predominated, viewed in light of the reality that markets for dental
services tend to be relatively localized, is legally sufficient to support a
finding that the challenged restraint was unreasonable even in the
absence of elaborate market analysis."” 476 U.5. at 461; see alsg Pet.
App. 24a (court of appeals noting that advertising restrictions imposed
vy such "large scale professional organizations™ have substantial
anticompetitive effects that can properly be condemned "without careful
market definition™) {guoting 7 P. Areeda, Antitrust Law § 1503, at 377).
The advertising that petitioner bans Informs consumers so that they may
compare competing market participants. If, as tho Commission found, a
combination comprising three-guarters of the practicing dentists in the
State adheres to strict policies banfning such advertising, then consumers
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will lack the infgrmation they desire, regardless of the actions of other
market participants. Accordingly, once the Commission found that the
restraint had anticompetitive effects and that petitioner could inflict
those effects on the market as a whole, it was amply justified in
conchuding that petitioner "possesses the necessary market power to
impose the costs of its anticom petitive restrictions on California
consumers of dental services." Pet. App. 84a.

CONCLUSION
The judgment of the court of appeals should be affirmed.
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1. I Lthe lask vear thal petitioner explicitly reparled s public service expendilures, they
lhey accounted for 7% of its annual budget. 1.4, 19; Pat, App. 52a. In the same year,
expenses for "direct member services” were 65% of petitioner's budget, and
administration and indirect member services accounted for an additional 20 percent.

1bid.

2. Although some of patitionar's labbying has advaocated measures to promeote public
health, much of its lobbying has been directad at protecting membears' prafitabillby.
Thus, petitioner has opposed legislation regarding mandatory health insurance
coverage for part-time employees and treatment of infecticus and hazardous waste,
and It has supported malpractice-ligbility and workers' compensation rcforms. Pet, App.
1/7a-179a.

3. One ¢dentist testifled that, to advertise an across-the-board discount, 3 member
would have to list his regular fees for 100-300 procedures. Pet. App. 201a. A member
of petitlener's Judicial Council (which |s respansible for enforclng its Code of Ethics, see
id. at 9a) acknowladged that to adwertise an across-the-board discount in compliance
with thase requirements "wnuld probably take two pages in the telephone book," and
that "[n]obody is galng to really advertise in that fashion.” Id. at 66a.

4, For example, petitioner disapproved advertiscments that offer "20% off new patients
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with this ad™; "25% discount for new patients on exam x-ray & ¢leaning/ 1 coupon per
pallent/ offer expires 1-30-94"; "20% senior citizen discount; 20% millkary discount”;
and "Complete Consultalion, Exam and X-rays {if needed} * * * [for only] a $1.00
charge te you and your entire family with this coupon” before a certain date. Id, at 66a-
67a, 90a n.25, 200a-202a. Dentisls new to an area who scught to attract patients by
advertising a "Grand Ctpening Special $5 exam x-ray, $15 polishing and 40% off dental
tremtment,” or a "get acgualnted offer” that "an initial consultallcr, complete exam, any
¥-rays and tooth cleaning will be done for only 5 (applies to all members of your
family)" alsa encountered petitiopner’s disapproval. Id. at 77a n.18,

5, Thus, petitioner has disapproved such phrases as "personal guality dental care";
"[Wle cater ko those people that demand quality, persenal attentien, and

punctuality” (Pet, App. 204a); "you shouldn't have to wait hours ar days for dental
care" {id. at 20%a}; "my number one concern Is your care and comfort™; "You'll
appreciate our warm personal attention”; "Siate of the art dental sarvices" {id, at
208a}; "dedicated to quality dental care at low cost"; "comfortable and personalized™;
“latest equipment and gentle, cartng, techniques” {id. at 2ida); "fully modern . . .
luxurious atrmasphere" (id. at 236a); "all of our handpieces {drills) are individually
auteclaved for each and every patient"; and "highest standards in sterilization” (id. at
75a). For several years, petitioner disallowed advertlsing that a dentist offers "gentle”
care, or "special care for cowards," and many local components continue to proscribe
such claims. Igl, at 76a, 211a-212a.

&. The excerpts of the record filed by the FTC in the court of appeals include an
extensive summary of petitioner's disciplinary actions as well as a long list of the words
and phrases that petitionar and its components have proscribed. See FTC Supp. E.R.,
Val, I, Tab 2, and Vol IL.

7. Although the present case arises under Section 5 of the FTC Act, 15 U.5.C. 45,
practices that violate Section 1 of the Sherman Antitrust Act, 15 U.5.C 1, are
necessarily "unfair methods of competition” under Sectien 5, and the Commission relied
on Sherman Act principles in addressing the merits of this case. See Pet. App. 53a n.5;
FTC v. Indiana Fed'n of Dentists, 4756 U.5. 447, 454-455 {1986),

A, Petiticner maintaine that the AL found that its adwertising restrictions had "no
impact on competitlon.” See Pet. Br. 2, -7, 13, 15, 27, 41-42; Pet. App. 246a. In
context, however, it appears that the AL} was quoting the testimany of petitioner's own
axpert withegs, and was not adopting that testimony as his own factual finding. See
ibid. Indeed, the AL) noted that this witness "has no expertise in, nor has he made any
study of, the acomomic aspects of the dental market o dental advertizsing.” 1d. at 244a.
Even if the AL did credit that witness's testimeny on the impact of competition {see id.
at B3a n,22), the Commission rejectad such & conclusion and found that competition
was harmed by petitioner's restrictions, ibid.; see pp. --, infra, and the court of appeals
upheld the Commission's finding as supported by substantlal evidence, see pp. --, infra;
Pet, App, 222-244.

9. See, 0., 7 U.5.C. 1a(5)(A)(1) (defining "commudily tracding advisor” as one who,
"for compensation or proflt,” advises others on commedity trading); 7 U.S.C. 2132(f)
(defining animal "dealer” as one who “for compensation or prafit” celivers animals for
sale); 8 U.S.C. 1375(e)(13(A) (Supp. II 1392) {deflning "international matchmaking
organization” as one that affers matrimonial services "for proflt"); 18 U.5.C. 1170(a}
(punishing one who "uses For profit" any Mative American human remains without the
right of possession); 42 U.S.C. 3604{e} (punishing one who, "[flor profit,” induces
another to sell or rent a dwelling based on changes i racial composition of
naighborhood); s2e alse 12 U.S.C. 2802(4); 18 U.S.C. 31; 18 LL.S.C. 921(2){21); 15
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U.5.C. 1466(b); 42 \L.S.C. 2205(b); 50 U.S.C. 217,

10. Pelilioner (Br. 2C n.4) and amici (ASAE Br. 10, ADA Br. 15) argue that, to qualify as
tax-exempt under Secticr 501(¢)(8), they had to satisfy that Section’s requiremeant
that "no part of [their] net earnings * * * inurel] to the benefit of any private
shareholdar or Indlvidual," which (they contend) necessarily means that they do not
operate for the profit of thelr members. Under Section 301(c){5}, however, il is
generally permissihle for a trade associatton's activities to "improve[] the businass
condltions” of the industry as a whole, including Its membears, as long as such benefits
are not confined te the association’s members. See Mational Muffler Dealars Ass'n v,
United States, 440 U.S, 4/2, 482-484 (1979); MIB, Inc. v. Commissicner, 734 F.2d 71,
76 & n.3 (1st Cir. 1934%; 26 C.F.R. 1.501{c)(6}-1. Indeed, as Section 501{c}{6] is
confined to entities with commeon business intarests (as upposed to charities, which are
covared alsewhera), that Section presupposes the pramotion of an Industry’s economic
interests. Furthermore, there are significant differences between the purposas and
operation of the revenus laws and the FTC Act. Cf. FTC w. Bunte Bros., 312 U5, 5349,
353 ({1941} {("Translation of an implication drawn froem the spacial aspects of one
statute to a totally different statute is lreacherous business”), The fact that an enthy
milght be considered nonprofit for tax purposes does not necessarily mean that it is
outside the broad anforcement reach of the FTC Act.

11. Trade Commission Bill: Letter from the Commissioner of Corporations to the
Chainman of the Senate Comnl. on Interstate Commerce, Transmitting Certain
Suguestions Relalve to the Bill (H.R._15613) to Create a Federal Trade Commission,
63d Cong., 2d Sess, 3 {1914,

12. See, e.g., FTC v. Associgtion of Flag Mfrs., 1 F.T.C. 55 (1918); FiCT v. United States

Paper Mfrs., 1 F.T.C. 38 {1917},

13, See, e.q., FTC ¥, Cement Inst., 333 U.5. 633 {1948}; Millinery Creator's Guild, Ine.

FTC v. Pacific Slates Paper Trade Ass'n, 273 U.S. 52 (1927); Standard Caontainer Mfrs.
Ass'n v, FTC, 119 F.2d 262 (5th Cir. 1941}; California_ Lumbermen's Council ¥. FFC, 115
F.2d 178 (9th Cir. 1940}, cert. denied, 312 V.5, 709 {1941},

14. Petitioner relies haavily {Br. 156-19) on the Elghth Circuit's decision in Community
Blogd Bank v. FTC, 405 F.2d 1011 (1969}, which, it conkends, supports its narrow
reading of the term "profit." That decision, however, is consistant with the approach ta
Section 4 explained above. Thare the court of appeals rejected the theory that a
community blood bank -- which it found ko be organized for "only charitable purposes” -
- could be said ta earn "profit” by virtue of its retentlen of earnings "for its own self-
perpetuation or expansion.” Id. at 1016, 1022, Monetheless, the court recognized that
Section 4 does not "provide a blanket exclusion of all nenprofit” entities. Id. at 1017, It
acknowledged Congress's intent to confer on the Commission jurisdiction over “trade
associations,”" and emphasized the need for an "ad hec" inguiry focusing on the facts of
the particular organization. Id. at 1017-1019. Most significantly, it had ne occasion te
address the status of an entity, like the present petiticrer, that is organized as a
nenprofit corporation but whose activities provide pecuniary benefits to profit-making
memibers, See alse FIC v. Freeman Hosp., 59 F.3d 260, 266 (8th Cir. 1995)
{characterizing Community Blood Bank as holding that anly genuine charitabie
organlzations are oulsiche Section 4].

15. Fhe proposal would have emended the definition of "persan, partnership, or
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corporation™ in Sectien 4 "to include any individual, partnership, corperation, or other
organization or legal entily." See H.R. 3816, 95th Cong. {1377}, reprinted in Feceral
Trade Commission Amendments of 1977 and Dversight: Hearings Befare the Subcamm,
on Consymer Protectinn ang Finange of [he House Cemm. on Interstate and Foreign
Cornmerce, 95th Cong., 1sk Sess. 4, 27-28 (19773 (1977 House Hearing}, The propasal
therefore would have overruled the Eighth Circuit's decision in Cammunity Blood Bank,
SUpra.

15. Compare Community Bleod Bank, supra, with National Comm'n on Egq Mutrition,
supra; see alse 1977 Housc Hearing, supra, at 82 {testimony by FTC Chairman Collier
that Cormmunity Blood Bank dacisicn "affirmed the Commission's jurisciction over
noanprofit corporations whese activities redeund to the cconomic benefit of their
shareholders or members"}.

We alen note that, in 19582, Congrass falled to pass an amendment reported out of a
Sanale committee that would have terminated the FTC's jurisdiction over all state-
licensed professionals and their asscciations. See S, Rep. No. 451, 97th Cong., 2d Sess.
5-7, 34-35 (1982). Under petitioner's logic, that refusal te take action could ba taken as
as evidence that Congress approved of the FTC's actions In this area, especially since
the minority on the committes ohserved that "the long list of FTC actlons In this area is
clearly pro-consumer and pro-competitive,” Td. at 49,

17. See, e.g., FTC v. Superigr Courk Trial Lawyers Ass'n, 492 1.5, 411 {1990}); Empire
State Pharm. Soc'y, 114 F.T.C. 152 (1991) {boycotts against third-party payers that
atternpted to obtain lower prices for prescriptions).

18, See, e.g., FIC v. Indiana Fed'n of Dentists, 475 U.5. 447 (1986); Michigan State
Med, Sac'y, 101 F.T.C. 191 (1983); Indiana Dental Ass'n, 93 F.T.C. 392 (1579).

19, See, e.q., Forbes Health Sys._Med. Staff, 94 F.T.C. 1042 {1979}; Medical Serv.
Corp., 88 F.T.C. 306 (1576).

20. See FIC v. National Enerdy Specialist Ass'n, No. $2-4210, 1993 WL 183542 (D.
Kan. Apr. 29, 1993},

Z1. Petitioner points out that, even if It is exempt from the FTC Act, it will still be
subtject to antitrust scrutiny by the Department of Justice under the Sherman and
Clayton Acts, The same canneot be said, howewver, of the FTC's authority under Section 5
to prevent deceptive practices, for which there is no analogus In the antitrust laws.
Petitioner's argument would leave the FTC without autherity to preceed against
nonprofit trade and professional assoclations that disseminata false informatien about
their services or products, Cf. Naticna! Comm’'n on Egg Nutrition, supra (FTC Act usad
to prevent dissemination of false informaticn about health offects of cholesterol in
egas); American Dairy Ass'n, 83 F.T.C. 518 {1973} {consent order against
misrepresenting fat content or caleric valus of milk).

22. With respect to the Court's affirmance in the AMA case, we note that, when it
reached this Court, that case presented nat anly the jurisdictional question, but also the
propriaty of the FTC's entry of a prospective cease-and-desist order in light of ethical-
rule changes adopted by the AMA after the filing of the adminlstrative complaint. See
80-1890 FTC Br. I, 456-59.

23. Amicus American College for Advancement in Medicine {ACAM) cites the FTC's
investigation Into its activities as evidence that the FTC has wrongly asserted
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jurisdiction over a purely cieemosynary med'cal society (Br. 1, 3}, (The IRS master [ist
of exempt erganizations reveals that ACAM |5 a Section 501{c}{6) business league, not
a Section 501{z}{3) charity.) ©n Deccmber &, 1998, ACAM agreed to settle the FTC's
charges that it made false and unsubstartiated advertising clairns regarding EDTA
chelation therapy for treating coronary artery disease; ACAM has agreed not to make
any representation about the efficacy of such chelation therapy unless supported by
competent and relizble evidence. See http://www ftc.gov (copies o complaint and
proposed setllement); see also Quackery: A $10 Billion Scandal: Hearing Before the
Subcomim. on Health arwl Long-Term Care of the House Select Comm. an Aging, 98th
Cong., 2d Sess. 96-28 (1984); United States v. Evers, 643 F.2d 1043, 1045-1046 (5th
Cir. 1981).

24, As we have noted {pp. --, supra), the Commission concluded that petitioner's bans
pn price adwvertising were unlawful per se. The Commission pointed (Pet. App. 673-6%a]
ke substantial support in the caza law for such per s treatment of advertising
restrictions. Although we submit the Commizsien's uge of the per sa rule was
appropriate, especlally given its accumulation of experience with advertising restrictions
{see id. at ?1a-72a}, the Court need not reach that issue if it agrees with our
submission that the Commisslon's analysis under the rule of reason was sufficient.

25. This Court's decision in Professional Engineers itself displayed the flexitility of the
rule of reason. The Court held thal Lhe Sociely's han on competitive bidding, while not
"price flxing as such,” "impede{d] the ordinary give and take of the market place,” and
"deprive[d] the eustomer of the ability to utilize and compare prices In selecting
engineering services.” 435 U.5. at §32-693 (internal guotation marks omilled). Under
those circumstances, the Court ruled that "no elaborate indusiry anelysis is reguired” lo
condarmn the bidding ban under the rule of reasan. [d. at 692, Moreover, the Court didg
so without a finding of market power. See id. at 681-682 {Soctety had membership of
£9,000 of 325,000 ragistered professional enginears).

26, Arguments advanced by petitioner (Br. 27, 31) regarding the supposed need to
confine "quick look" analysls to & "limited class of cases" are therefore based on 2
misconception of the Commission's ruling. In giving what it called a "quick look" to
petitloner's restraints, the FTC did not engage [0 3 separate category of antitrust
analysis. Rather, it applied the rule of reason in the particular context of advertising
restrictions, in which it has considerable expertise. That context permitted it to take
into accaunt the well-established, fundamental role of advertising in the proper
functioning of a free-market ecanomy. See pp. --, infra. Furthermore, consistent with
the requirements of rule of reason analysis, the Cormmissian considered the
procompetfive justifications offered by petitioner In support of its restraints. See pp. --,
infra.

27. Petitioner and amicus NCAA elsewhere appear to suggest that virtually any proffer
of an ostensible procompetlitive effect has the effect of necessitating a "full rule of
reason analysis," Pet. Br. 37-38; NCAA Br. 16-17. The cases on which thay raly,
however, dealt with restrictions far afield from those in the present case, which invelves
the wall-understood effects of a suppression of advertising of discounts and
comparative price and quality claims. In Unlted States v, Brown University, 5 F.3d 658
{3d CIr, 19923), the court was presented with novel arguments about the distribution of
financial aid to students bascd on need that had net been previously addressed, and
concluded that such arguments requlred extensive analysis. See id. at 669, 678-679,
Vogel v, American Soc'y of Appraisers, 744 F.2d 598 {7th Cir, 1984), was an antitrust
challenge to an ethical rule against a percentage-based pricing system for appraisals.
The court emphasized that the ethical rule appeared to promote, rather than restrict,
competition, because "[t]he apparent tendency” of the cutlawed pricing system was "to
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raize, not lower, the absoiuta level of appraisal fees.” Id. at 602, Neither case suggests
that an exhaustive market analysis is requirad whenever a defendant asserts a
procom petitive theory,

28. Petitioner nonetheless speculates (Br. 36) that its member dentists, even if
effectively (and unreasenably) precluded from advertising across-the-board discounts
by 115 restriciions, should be able te comply with a requirement that advertised
discounts on individual services be accompanled by a litany o disclosures. The
Commission, however, exercis’ng its expertise in Lhe ellecls of adverlising claims, found
found that "the truthful offer of a discount from the price ordinarily charged by a dentist
for sarvices s not dacaptive.” Pet. App. BSa, It also noted that petitioner's restrictions
want far beyond any restriction that would be necessary to prevent dentlsts from
engaging in "chicanery” such 3s selectively inflating the price from which the discount Is

29, Studics show that anxiety about discomfort in dental precedures is cne of the
principal reasons that consumers do not abtaln needed dental services. See ] Elter, et
al., Assessing Dental Anxiety, Dental Carc Use and Cral Status in Qlder Adults, 128 ],
Amear, Dent. Ass'n 521 (May 1997}; M. Corah, ct al., The Dentist-Patlent Relationship,
Perceived Dentist Behaviors That Reduce Patient Anxiety and Increase Satisfaction, 115
1. Amer. Dent. Ass'n 73 (Jan. 1988}, N. Corah, et al., Dentists' Management of Patients'
Fear and Anxiety, 110 1. Amer. Dent. Ass'n 734 {May 1285}, Alang with allaying
concerns about pain, lower fees and a "friendlier and more caring” dentist are three of
the four top factors that adults reported would make them more likely to visit a dentlst,
See [Nfluences on Denlal Visits, 29 ADA News 4 (Mov. 2, 1998) {citing ADA Survey
Center, 1997 Survey of Consumer Attitudes and Behaviors Regarding Dental Issues}.

30. Petitioner's citation to an article written by FTC Chairman Fitofsky nearly two
decadeg age does not advance its argument. That article emphasized tha risk to
censumers and the competitive process from overregulation of discount price claims
"bacause of the spacial proconsumer and procompetitive effects of aggressive price
competition." R. Pitofsky, Advertising Regulation and the Censumer Mevement, in
Izzues in Advertising: The Economics of Perguasion 27, 42 {D, Tuerck ad. 1978). Thus,
‘while Chairman Pltofsky stated that a claim of "10 percent off* may be ambiguous and
therefore ignored by consurners, he also stressed that regulation of such claims "entails
considerable sccial and economic costs,” id. at 39, a prepesition entirely consistent with
this Court's cases on advertising restrictions.

31. Restraints on advertising, such as those in the present case, can increase a
consumer's search costs in finding a dentist. The FTC has observed that agreements
thal Increase consurmer search cosls are harmiul to consumer welfare and form a
pruper concern of the antitrust laws. See Delroit Aule Deslers Ass'n, 111 F.T.C, €17,
495-495 {1589}, aff'd in part and remanded, 955 F.2d 457 {&th Cir.), cerl, denled, 506
.5, 873 {1992%, Furthermore, as the court of appeals recognized (Fet. App. 18a-20a8),
the conceited withholding of Information that Is of value o consumers may be viewed
as a form of restrictian on output. Whila the advertising informatlaon ar [ssue herg 1s not
the principal output of dentists, neither were the x-rays at issuee in JFD. In both cases,
the Information was used by consumers (or insurers acting on their behalf) te make
assessments regarding the purchase of dental services. Cf. LFD, 4/6 U.5, at 461-462,

32, Petitioner malntalns (Br. 30-31, 33) that its disclosure requirements require mare
extenslve analysis because they are not "facially” anticompetitive (since their literal
terms prehibit anly falze and daceptive advertising}. The FTC, however, did not base its
analysis on the language of Sectien 10 of petitioner's Cade of Ethics, but rather on the
actual enforcement of the advertising rastrictions. As Professor Areeda noted, the
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phrase "facially unreasenable" as used in antitrust cases is "reminiscent of facially
unconstibutional statutes” and thus "may seem tae focus attention on the words on the
face of an agreement.” 7 P. Areeda, Antitrust Law 4 1508, at 405 (1986). In fact, as he
pointed out, the phrase preperiy refers to a restraint akout which a judgment can be
made based on plausible arguments aboul anticompetitive effects without detailed
proof, Ibid. Thus, the court of appeals correctly ruled that petitioner's adwvertising
rastrictions were "facially anticompetitive" {Pat. App. 24a), even though its
understanding of the nature of petitioner's restraints required an examinalion of iks
conduct in enforcing Lthese restralnts, and nol merely the language of its Caode of Ethics.

33, Compare 1FD, whera tha Court affirmead the FTC's finding of an unlawful restraint of
trade whera 67% of the dentists in one area participated in the restraint, 476 U.5. at
451. The 75% figure in this case may actually understate patitioner's Influence because
fts advertising strictures apply as weall to affiliated employers, employees, and referral
services, Pet. App. 8la.

34. The AL] found otherwise, Pet, app. 262a, but the Commission rejected that finding
&s predicated on an error of law, see d, at 83a. Conlrary lo Lhe view of the AL), market
power does nok require a showing of "insurmoeuntahle” barriers to enlry. CFL U5, Dep't
of Justice & FTC, Horizonlal Merger Guidelines, 6§58 3.1-3.4, 4 Trade Reg. Rep. (CCH) v
13,104 {1997}, Furthermure, allhough petitiuner relies heavily on the rejected findings
of ithe ALJ, lhe courts review the findings of the Commission, not the AL, and sustaln
the Commission's findings if they are supported by substantial evidence. See Southwest
Synsites, Inc, v. FIC, 785 F.2d 1431, 1437 (9th Cir.), cert. deniad, 479 .5, 323

{1988); =ee generally FCC v, Allentown Broadcasting Corp., 343 U.5. 358, 364 {1955);
Univarsal Camera Corp. v. NLRE, 340 1.5, 474, 493 {1951},
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Department of Justice
Washington, D.C. 20530
(202) 514-2217

QUESTIONS PRESENTED

1. Whether petiticner is subject to the jurisdiction of the Federal Trade
Commission as an association "organized to carry on business for * * *
[the] profit * * * oF its members,” within the meaning ¢f Section 4 of the
Federal Trade Commission Act, 15 U.5.C, 44,

2. Whether the Federal Trade Commission conducted a sufficient analysis
to determine, under the antitrust rule of reason, that pelitioner's
restrictions on its members’ advertising of prices, discounts, and quality
violated Sectian 5 of the FTC Act, 15 U.5.C. 45.

STATEMENT

1. This case involves advertising restrictions imposed as a condition of
membership by petitioner California Dental Association (CDA). Petitioner's
members include 75% of the dentists actively practicing in California. Pet.
App. 161a-162a. Petitioner has 32 local component dental societies, and
membership in a local association is mandatory for membership in
petitioner. Id. at 162a. In addition, membership in petitioner is
mandatory for California dentists who wish to be members of the
American Dental Association. Id. at 46a. Although membership in
petitioner is legally voluntary and is not required for a license tc practice
dentistry, membership is highly vaiued by California dentists for its "real
economic benefit," and "no one gives up membership" in petitioner to
avoid its restrictions on advertising. Id. at 84a; see also id. at 232a-234a
(detailing importance of CDA membership to dentists).

Petitioner is organized under California law as a nonprofit corporation.
Pet. App. 161a. It is exempt from federal income tax under 26 U.5.C. 501
{c)( 6}, the tax category for "[blusiness leagues, chambers of commerce,
real-estate boards, boards of trade, [and} professional football leagues.”
It does not qualify for exemption as a charitable institution under Section
501(c){3}. See Pet. App. 50a-51a, 174a.

Although petitioner's stated purposes include improvement of pubiic
heaith, 1t also describes itself as "represent[ing] dentists in all matters
that affect the profession” and "offer[ing] far more scrvices to its

members than any other state [dental] association." Pet. App. 51a.{4
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Petitioner offers broad assistance to its members to increase their
revenues and decrease their costs, As its promotional literature describes
(J.A. 20-23), petitioner provides its members with services such as job
placement, recruitment of dental assistants, review of proposed
contracts with third-party payers {vaunted as affording a substantial
savings over hiring a private attorney), and financial planning seminars.
Pet. App. 51a-52a, 172a-188a. Through a for-profit subsidiairy, petitioner
offers low-cost malpractice insurance, which saves members at least
%£1,000 annually over other insurance plans; this insurance is available in
California only to CDA members. Id. at 166a, 173a, 184a-185a. Other
for-profit subsidiaries offer, exclusively to members, financing for dental
equipment, financing assistance for patients, and a home mortgage
program. 1Id. at 166a-168a, 1853-1863; see also id, at 181a-183a
(seminars, training sessions, and publications offered to members at
steeply discounted rates).

Petitioner engages in lobbying and litigation concerning laws and
requlations that affect dentists' businesses; its lobbying successes "mean
money" to members, or s¢ it ¢claims, and have saved members
thousands of dollars each year. Pet. App. 1763, 177a-179a; see 1A, 20,

{2} petitioner also conducts marketing and public relaticns initiatives to
enhance the image of its members; these activities have brought
members, on average, an additional $6,000 of annual income from new
patients, equaling a "20-to-1 return on investment.” Pet. App. 179a-
180a. In summ, petitioner estimates that the potential value to members
who take advantage of a selection of its services is $22,000 to $65,000,
and that the value to members of its benefits far exceeds their
membership dues. 1d. at 175a.

2. Section 10 of petitioner's Code of Ethics, on its face, prohibits
advertising that is "false or misleading in any material respect.” Pet. App.
9a; 1.A. 33. The record in this case demonstrates, however, that
petitioner has broadly interpreted and enforced that prohibition in a way
that effectively prohibits (a) most advertising about relative prices, (b)
all advertising of across-the-board price discounts, and (¢) virtually all
advertising claims, whether relative or absolute, about the quality of a
member's dentistry or service. Pet. App. 55a. These prohibitions cover
even advertising claims that "are not false or misieading in a material
respect." Id. at 260a; see id. at 56a-57a n.6.

Thus, petitioner has prohibited its members from using terms such as
"low," "reasonable,” or "affordable” in their advertising, whether or not
they truthfully describe the dentist's fees, Pet, App. 65a-66a, 198a-199a,
under the reasoning that members' statemeants about their fees must be
"exact” and must "fully and specifically disclos[e] all variables and other
relevant factars” to avoid being branded misleading, id. at 9a-10a, 64a;
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1A, 34-35, Under similar rcasoning, petitionor has disallowed such
phrases as "affordable, quality dental care,” "making teeth cleaning * * *
inexpensive,” Pet. App. 65a, "affordable Family dentistry,” id. at 199a,
"reasonable fees quoted in advance,” id. at 227a, and "Fees that Fit a
Family Budget," id. at 237a.

As for advertising about discounted fees, petitioner has required that
such advertising contain at least five disclosures: (1) the dellar amount
of the nondiscounted fee; {2) either the dollar amount of the discounted
fee or the percentage of the discount for the specific service; {3) the
length of time, if any, that the discount will be offered; {4} a list of
verifiable fees; and (5) specific groups qualifying for the discount and
any other terms ar conditions for the discount. Pet. App. 64a-65a, 200a.
The practical effect of those requiraments is "nearly prohibitive” of

advertising of any broadly applicable discounts. Id. at 201a2.(3 Indeed,
petitioner has disapproved a broad array of discounting offers because

they were not accompanied by the required disclosures. ()

Finally, petitioner has made clear that virtually all advertising about
quality of services (including the word "quality" itself) is deemed "likely
to be false or misleading” because it Is not "susceptible to measurement
or verification.” Pet. App. 74a-75a, 202a-203a; see 1.A. 35, Petiticner
has also disapproved any advertising that, in its view, implies that a
dentist is superior to other dentists. Pet. App. 206a. Such quality claims
have been prohibited without regard to whether they are in fact false or
mislzading. Id. at 203a-204a, 207z, 209a. Petitioner and its components
have therefore required that members and would-be members efiminate
any advertising phrases that refer to the quality of dental care that
patients will receive, or indeed to the quality of service ancillary to the

actual dentistry, such as punctuality -2

Petitioner enforces its advertising restrictions by rcquiring applicants for
membership to submit capies of all of their own advertising, plus
advertisements by their employers and referral services, to the ethics
committee of their local dental society. Pet. &pp. 193a, 237a-239a.
Petitioner’s local components also publish notices in their newsletters
soliciting members to report possible Ethics Code violations by the
applicant. Id. at 194a. Applicants are denied membership in petitioner if
they do not agree to withdraw or revise advertisements that petitioner
deems objectionable. [d. at 195a-198a. Petitioner also urges Its local
components to review local Yellow Pages directories for nonconforming
advertisermments by courrent members. Id. at 194a, 234a-23%a, Members
who do not agree {0 revise offending advertisements may be subject to a
hearing before petitioner's Judicial Council, and thereafter to censure,
suspensian, or expulsion. Id. at 11a; see jd. at 562 n.6.
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The recard in this case compiles actions taken by petitioner and its local
societies against nearly 400 dentists, in which petitioner or a component
disapproved particular advertising claims by members and applicants for
membership, without regard to the truth of such claims. Pet. App. 56a-

L7a n.6, 89a-90a n.25, 19%-212a, 214a-218a, 235a.1%) petitioner's
efforts to suppress truthful and nondeceptive advertiging have been
successfui; when forced to choose between a challenged advertisement
and membership in petitioner, dentists almost always give up the
advertisement. [d. at 80a, 235a-237a. Petitioner's restrictions have also
had a substantial deterrent effect. Some local societies reported that 90-
100% of their members' advertisements complied with petitioner's
restraints. Id. at 234a-235a.

3. a. On July 9, 1993, the Federal Trade Commission {(FTC or
Commission) issued an administrative complaint (J.A. 5-16) charging
that petitioner had restrained competition amaong dentists in California by
restricting truthful, nondeceptive advertising regarding price and quality
of dental services. The complaint alleged that these restraints were
"unfair methods of competition" in viclation of Section 5 of the Federal
Trade Commission Act (FTC Act or Act), 15 U.5.C. 45, After discovery
and trial, an Administrative Law Judge (AL]) concluded that petitioner

had violated Section 5. Pet. App. 15%a-265z2.07)

The AL) determined, upon cxtensive factual findings (Pet. App. 161a-
247a), that petitioner had "successfully withheid from the public
information about prices, discounts, quality, superiority of service,
guarantees, and the use of procedures to allay patient anxiety.” Id. at
259a-260a (record citations omitted). He afso found that petitioner's
"illegal[] conspir[acy]” had "injured those consumers who rely on

advertising to choose dentists.” Id. at 261a-263a.3) The ALI did rule
that petitioner lacked "market power,” id. at 261a, but that conclusion
was based on the legal premise (later rejected by the Commission, id. at
d3a} that such powei exists only in the presence of "insurmountable”
barriers to entry, id. at 262a. And the ALJ rejected petitioner's
arguments of "procompetitive™ effects flowing from its restrictions. He
found that petitioner's ethics code, as actually enforced, "unjustifiably
banned whole categories of advertisements which are not false or
misleading in a material respect,” and reflected "a hostility toward
advertising by its members even if it is truthful and nondeceptive.” Id. at
25%9a-260a.

b. On plenary review of the AL)'s initial decision (see 16 C.F.R. 3.54{a)-
(b}, the Commission affirmed the ALY's finding of a violation of Section
5. Pet. App. 43a-158a. The Cammission first found {id. at 47a-52a) that
petitioner was subject ta the FTC Act as a corporation "organized to carry
on business for its own profit or that of its members,"” within the
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meaning of Section 4 of the Act; 15 U.5.C. 44. Noting that it had
nreviously rejected the argurment that the term "praofit" in this context
should be limited to "direct gains distributed to * * * members," the
Commission held that it had jurisdiction in this case because a
substantial portion of petitioner's activities consists of practice
management, marketing, public relations, lobbying, and other business-
related services that confer "pecuniary benefits" an its members. Id. at
495, 51a-52a,

On the merits, the Commission concluded that petitioner's advertising
restrictions, both price-reiated and quality-related, constituted unlawful
restraints of trade. Pet. App. 58a-92a. The Commission found, upon its
review of the record, that "advertising is important to consumers of
dental services and plays a significant role in the market for dental
services." Id. at 60a; see jd. at 76a-77a. As for the price advertising
restrictions specifically, the Commission upheld the ALY's findings that
petitioner had barred its members from advertising "low" or "reasonabla”
fees, and had effectively precluded truthful across-the-board discount
offers. Id. at 63a-67a. The Commission also found that these restrictions -
on price advertising "¢onstitute[d] a naked attempt to eliminate price
competition,” accomplished through the "indirect means of suppressing
advertising" about prices. Ibid. Based on that finding, the Commission
held that petitioner's price-related restraints were untawful per se. Ibid.:
see id. at 60a-63a, &73-73a.

The Commission also applied the antitrust rule of reason to all the
advertising restrictions at issue in this case. Pet, App. 73a-92a. After
observing that this Court "has made clear that the rule of reason
contemplates a flexible enquiry, examining a c¢hallenged restraint in the
detail necessary to understand its competitive effect,” id. at 74a (citing
NCAA v. Beoard of Regents, 468 U.S. 85, 103-110 (1984)), the
Commission found (ibid.) that apptication in this case of the rule of
reason could be "simple and short," because "[t]he anticompetitive
effects of CDA's advertising restrictions are sufficiently clear, and the
claimed efficiencies sufficiently tenuous, that a detaited analysis of

- market power is unnecessary to reaching a sound conclusion.” But, the
Commission added (ibid.), "in any event, CDA clearly had sufficient
power to inflict competitive harm.”

The Commission began its rule of reason analysis by assessing the
anticompetitive effects of the restrictions. Pet. App. 74a-78a.
Suppiementing its earlier findings (under the per se rule analysis) of the
effects of petitioner's restrictions on price advertising, id. at 73a-74a, the
Cemmission found that petitioner had also proscribed a "vast” range of
nonprice advertising, barring virtually all ¢laims regarding quality,
regardless of the truthfuiness of such claims. Id. at 74a-76a. It found
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"substantial evidence” that the challenged advertising restraints
"prevented the dissemination of information important te consumers,”
regarding both price and nonprice aspects of the dental services offered.
Id. at 70a-77a. And it found that the restraints "hamper dentists in their
ability to attract patients,” particularly dentists new to an area. Id. at
78a. The Commission therefore concluded that, because of the
impartance of advertising to consumers in choosing dentists {id. at 60a,
77a), petitionar's broad bans would "deprive consumers of information
they value and of healthy competition for their patronage.” I4. at 78a.
Although it did not "quantify[] the increase in price or reduction in output
occasioned by these restraints,” the Commission found their
"anticompetitive nature” tp ba "plain." ibid.

The Commission also found that petitioner had the "power to cause harm
to consumers” by inducing its members to withhold inferrmation. Pet,
App. 80a. It had "little doubt" that petitioner had "the ability to police,
and entice its members to adhere to, the restrictions on advertising.”
Ibid. Moreaver, it found that "the services offered by licensed dentists
have few close substitutes,” that "the market for such serviceas is a local
ong," and that petitioner's members command "more than a substantial
share of these markets” -- 75% of practicing dentists statewide, and
maore than 90% in one region. Id. at 82a. Contrary to the All's
conclusion {id. at 261a), the Commission found that there are
"significant barriers to entry” into those markets, id. at 82a-84a, even if
they are not "insurmountable," id. at 83a. Accordingly, the Commission
found that petitioner "possesses the necessary market power to impose
the costs of its anticompetitive restrictions on California consumers of
dental services.” Id. at 84a.

Like the ALJ, the Commission rejected petitioner's contention that its
restraints were eithaer harmless or pro-competitive, Pet, App. 84a-89a.
The Commission acknowledged that the prevention of false and
rmisieading advertising is a "laudable purpose,” but it concluded that "the
record will not support the claim that CDA's actions [were] limited to
advancing that goal.” Id. at 84a. It found, rather, that petitloner's "broad
categorical prohibitions" {id. at 87a) were enforced "without any enquiry
as to how [prohibited claims] might be construed by consumers and
whether, as construed, they are true of the particular practitioner making
the claim” {id. at 86a). And it perceived "no convincing argument, let
alone evidence" that "consumers of dental services have been, or arg
likely to be, harmed by the broad categories of advertising" that
petitioner restricts. Id. at 8%a.

The Commission therefore held that petitioner's advertising restrictions
violated Section 5 of the FTC Act. Pet. App. 90a-91a. The Commission's
cease-and-desist order prohibits those restrictions {id. at 27a-31a), but
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expressly provides that petitioner may "adopt[] * * * and enforc[e]
reasonable ethical guidelines governing the conduct of its members with
respect to reprasentations that respondent reasonably believes would be
False or deceptive within the meaning of Section 5 of the Federal Trade
Commission Act.” Id. at 30a.

4, The court of appeals affirmed, Pet. App. 1a-24a. As to jurisdiction, the
court agreed with the FTC and with other courts that Congress "did not
intend to provide a blanket exclusion for nonprofit corporations” from the
reach of the FTC Act, and it approved the Commission's approach of
"loocking at whether the organization provides tangible, pecuniary
banefits to ks members” in arder to determine whether it is a
"corperation” subject to the Commission's jurisdiction. Id, at 15a-16a.
Under that standard, the court was "confident that the facts of this case
support the FTC's jurisdiction.” Id. at 16a.

As to the merits, although the court acknowledged "some support” in
case law for the FTC's per se analysis of petitiocner's restrictions on price
advertising, it concluded that a rule of reason analysls is more
appropriate for all aspects of petitioner's advertising restraints. Pet. App.
17a-18a. It then observed approvingly that the FTC had applied "an
abbreviated, or 'quick look' rule of reason analysis” in this case because
petitioner's restraints "are sufficiently anticompetitive on their face that
they do not require a full-blown rule of reason inguiry.” Id. at 18a {citing
NCAA, supra).

The court first noted that "[r]estrictions on the ability to advertise prices
normally make it more difficult for consumers to find a lower price and
for dentists to compete on the basis of price.” Pet. App. 1%9a.0n the
other hand, the court found na reason to give petiticner's proffered
justifications for its disclosures more than a "quick look," because, "in
practice," under petitioner's disclosure requirements, it was "simply
infeasible to disclose all of the information that is required,” and there
was "no evidence that [petitioner's] rule has in fact led to increased
disclasure and transparency of dental pricing.” Ibid.

Second, the court concluded that petitioner's restrictions on non-price
advertising restricted the supply of information available to consumers,
thereby "prevent{ing] dentists from fully describing the package of
services they offer, and thus limit[ing] their ability to compete.” Pet,
App. 19a-20a. The court further suggested that the restrictions "are in
effect a form of cutput limitation, as they restrict the supply of
information about individual dentists' services.” Ibid. It rejected
petitioner's contenticn that its restrictions were justified because of the
potential for deception, for even that potential "does not justify banning
all quality claims without regard to whether they are, in fact, false or



California Dental Association v. FTC - Supreme Court Brief Page 9 of 33

misleading.” Id. at 20a.

Finally, the court rejected petitioner's contentions that the FTC's findings
were not supparted by substantial evidence. Pet. App. 20a-24a. In
particular, the court ruled that substantial evidence supported the FTC's
finding that petitioner had banned categories of advertising without
regard to whether they were false or deceptive. Id. at 21a-23a. It also
upheld the FTC's finding that petitioner "possesses enough market power
to harm competition” through its restraints on advertising. Id. at 24a.
The court 2ccordingly affirmed the Commission’s epinion and enforced its
order that petitioner cease and desist from restricting "truthful and non-
deceptive advertisements.” Ibid.

SUMMARY OF ARGUMENT

I. A. The Federal Trade Commission properly exercised jurisdiction over
petitioner, even though it is formally & nonprofit corporation, because a
substantial portion of its activities engendears economic benefits for its
profit-seeking members. Section 4 of the Federal Trade Commission Act,
15 U.5.C. 44, which sets forth the entities subject to the Commission's
jurisdiction, reaches not only conventional business enterprises but also
any association "organized to carry on business for its own profit or that
of its members.” The FTC has consistently interpreted that statute,
adhering to ordinary definitions of the term "profit,” to reach trade
associations that engage in activities for the economic benefit of their
profit-making members, even where the association itself is organized as
a nonprofit entity and the member benefits take forms ather than cash
disbursements. The |egislative history of the FTC Act evinces Congress's
intent to authorize FTC jurisdiction over such asseciations, and the FTC
and the courts have long acted on the understanding that the Act does in
fact reach such associations.

B. There is no basis in the statute for an implied, blanket exemption of
associations representing profit-making professionals. Petitioner's
arguments based on Congress's ostensible lack of attention to
professionals when it enacted the FTC Act fail for the same reasans the
Court rejected an implied exemption of professicnals from the antitrust
laws in Goldfarb v. Virginia State Bar, 421 U.5. 773 (1975), Since that
ruling, the FTC has enforced the Act to protect the public from
anticompetitive and deceptive practices in which professional
associations have engaged.

C. The FTC's interpretation of the statute's reach -- which is based an the
provision of substantial economic benefits to an association's profit-
sceking members -- is reasonable and merits judicial deference. The
record amply suppaorts the FTC's application of that standard to
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petitioner, which generates significant economic benefits for its members
through its provision of services to its members and its lokbying, public
refations, and marketing activities designed to increase thelr profitability.

II. A. The FTC engaged in a proper and sufficient analysis of petitioner's
advertising restraints under the antitrust rule of reason. This Court has
repeatedly ermnphasized the flexibility of the rule of reason; it has
instructed that the rule's application may be tailored to the
circumstances of particular cases, and that elaborate industry analysis is
net nacessary in all cases to condamn a restraint of trade as
unreasonable. The Commission carefully considered here all aspects of a
rule of reason analysis and concluded, based on a substantial record,
that petitioner's advertising restrictions harmed consumers.

B. The Commission found, based on a substantial evidentiary record,
that petitioner's advertising restrictions deprive consumers of
information they value and of healthy competition for their patronage.
Petitioner's restrictions, as enforced, proscribe a vast range of truthful
advertising claims regarding price and quality. The Commission's findings
regarding the actual effects of the restrictions belie petitioner's assertion
that its disclosure requirements waould prompt dentists to provide more
information to consumers, Recaognizing the indispensable role of
advertising in a free enterprise system, the Cemmission found that the
price and quality advertising suppressed by petitioner would be
important te consumers in chogsing dental services. Although petitioner
disparages the value of the information at issue, this Court made clear in
FTC v. Indiana Federation of Dentists, 476 U.5. 447 {1986}, that a
private party is not entitied to preempt the warking of the market by
deciding for-itself what information will be made available t¢ consumers,
and that the concerted withholding of information valued by consumers
may be condemned even absent proof that it resulted in higher prices.

C. The Commission carefully considered petitioner's proffered
"procompetitive” justifications for its restrictions, and properly found
them lacking. The Commission found that petitioner's disclosure
requirements do net, in fact, result in more information to consumears,
and found no basis for petiticner's contention that a ban on quality
claims was necessary to avoid deception. Unlike the carefully tailored
state restrictions that this Court has accepted in the context of First
Amendment challenges, petitioner banned broad categories of
advertising without regard to whether the banned claims were truthful or
noandeceptive, The Commission properly rejected such a blanket
restriction on information that consumers desire as an unreasonable
restraint of trade.

0. Given the Commission's findings concerning the actual anticompetitive
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effects of petitioner's restraint, it was not required to engage in a further
analysis of market power. It nevertheless did so, concluding first that
petitioner has the ability to require members to adhere to its advertising
restrictions {due to the high value placed on membership), and second
that petitioner has tha power to inflict the anticompetitive effects of
those restrictions on California consumaers. It also pointed to the
substantial percentage of California dentists who comply with petitioner's
restrictions, as well as substantial barriers to sufficient entry of new
dentists. Those findings were sufficient for this case; the Commission
was not required to engage in elaborate industry analysis that may be
required in other contexts, such as merger cases.

ARGUMENT

I. THE COMMISSION PROPERLY EXERCISED JURISDICTION OVER
PETITIONER BECAUSE ITS ACTIVITIES, IN SUBSTANTIAL PART,
PROVIDE PECUNIARY BENEFITS FOR ITS MEMBERS

Congress has empowered the FTC to prevent "persons, partnerships, or
corporations” from engaging in unfair methods of competition and unfair
or deceptive acts and practices in or affecting commerce. 15 U.5.C. 45
(a){2). The FTC Act defines "corporation” broadly, in Section 4, to
include not anly companies with capital stock, but also "any company,
trust, so-calied Massachusetts trust, or association, incorporated or
unincorporated, without shares of capital or capital stock or certificates
of interest, * * * which is organized to carry on business far its own
profit or that of its members." 15 U.5.C. 44, In this case, the FTC,
applying its longstanding administrative interpretation of Section 4,
properly concluded that petitioner is subject to the FTC Act's reach as an
association "organized to carry on business for [the] profit * * * of its
membars” because a substantial part of its activities "engender a
pecuniary benefit" for its profit-seeking members. Pet. App. 49a, 51a-
52a.

A. The Text, Legislative History, and Enforcement History of the
FTC Act Support the Commission’s Exercise of Jurisdiction Over
Nonprofit Associations That Engender Pecuniary Benefits For
Their Members

The text of the FTC Act shows a congressional purpose to grant the FTC
broad authority over companies and associations. The language of
Section 4 is expansive. Section 4 extends the ordinary meaning of
"corporation™ to include "any" association "organized to carry on
business for its own profit or that of its members,” even if
unincerporated and lacking such hallmarks of a profit-making enterprise
as "shares of capital or capital steck or certificates of interest." As long
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as the assoclation carries on business "for [the] profit * * * of its
members,"” it is subject to the Act's prohibition against unfair methods of
competition. 15 U.5.C, 44.

The pivotal guestion in this case is whether an association may be said to
work far the "profit” of its members, even if it does not distribute
earnings to them. Petitioner argues (Br. 19-21) that Section 4 uses the
term "prefit" in the limited sense of the "excess of revenues over
investment or expenses.” Thus, it contends, to be within the reach of the

excess of its own revenues over expenses) to its members.

Even if the Act did use the term "profit” in the limited sense of the
excess of revenues over expenses, that would not advance petitioner's
jurisdictional argument. Patiticner's activities are intended to, and do,
increase the revenues and decrease the expenses of its members, who
are "independent competing entrepreneurs” (Arizona v. Maricopa County
Med. Soc'y, 457 U.S. 332, 357 {1982)}). Petitioner's activities help its
mernbers achieve profitability. Thus, petitioner carries on business for its
members' "profit,” even if it does not distribute its own earnings to them.
Nothing in logic or the text of Section 4 suggests that the only way an
organization may carry on business to help its mnembers achieve profits
is to distribute its own €arnings to the members.,

Moreover, "profit" is, and long has been, commoniy used to refer rgre
broadly to economic benefit. When the FTC Act was passed in 1914, a
standard dictionary defined "prefit” to include "[a]ccession of good;
valuable resuits; useful consequences; avail; gain; as, an office of
profit.” Webster's Internationat Dictionary 1713 (def. 2) (1913); see also
2 5. Rapalie & R, Lawrence, A Dictionary of American and English Leaw
1020 (1883} ("In its primary sensea, profit signifies advantage or gain in
money or in money's worth.™). Modern definitions are similar. See
Webster's Third New International Dictionary 1811 (def. 2) {198&). And
Congress has frequently used "profit" and “for profit” in statutes to refer
to pecuniary benefit generally, rather than in the limited sense of the
excess of earnings over expenses and investment.?} The language of
Section 4 thus comfortably reaches asseociations that work for their
profit-seeking members' economic benefit, even if they do not distribute
2arnings to the members.

Petitioner submits (Br. 21 n.5)} that any "genuine nonprofit entity" should
be outside the reach of the Act. A "genuine nonprofit entity,” however,
may well conduct activities that are intended to be, and are, for the
economic benefit of its members. Trade associations, for example,
frequently work to advance their members' economic interests and
provide them with benefits of substantial value, even though such
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associations are genuinely nonprofit in that their revenues are not
distributed to their members, and even though such entities {like
petitioner) may be entitled to examption from federal incoma tax under

26 U.S.C. 501{c)(6). 48]

The legislative history of the FTC Act demonstrates, moreover, that
Congress considered the coverage of nonprofit associations {(especially,
nonprofit associations of entrepreneurs) and decided to inciude such
entities within the Act's reach. When Congress was considering
legisiation to replace the Bureau of Corporations with the Federal Trade
Commissicn, both the House and the Senate initially passed bills that
would have defined "corperation” to refer only to incorporated, joint-
stock, and share-capital companies organized to carry on business for
profit. See H.R. Conf. Rep. No. 1142, 63d Cong., 2d Sess. 11, 14 (1914).
Two days after the Senate passed its version of the legislation, Bureau of
Corporations Commissioner Davies wrote to Senator Ncwlands, the bill's
sponsor and a member of the Conference Cormmittee, expressing
concern ghout its definition of "corparation.” Davies explained that the
bilt would prevent the new Commission from acting against trade
associations that "purport to be organized not for profit,” and that,
although "[a}s to some of the things done by these associations, no
question as to their propriety can be raised,” such associations
nonetheless "furnish convenient vehicles for common understandings
looking to the limitation of output and the fixing of prices contrary to the

law." 31} The Conference Committee subsequently revised the definition
of "corporation” in Section 4 specifically to include associations lacking
capitat stock that are crganized to carry on business for their own profit
ar that of their members, Id. at 3. That alteration of the statutory text
shows that Congress intended the Act to reach nonprofit entities,
including trade associations, if they work to advance their members’
economic interests.

The FTC and the courts have consistently read the FTC Act in confarmity
with Congress's intent to cover trade assodiations advancing the
economic interests of their members, From its earliest days, the FTC has
exercised its jurisdiction over anticompetitive practices by nonprofit
associations whose activities provided substantial economic benefits to
their for-profit members' businesses, even though the associations did
not themselves engage in manufacturing or retailing, and did not

distribute earnings to members.t*2) The courts soon confirmed that "[t]
he language of the act affords no support for the thought that
individuals, partnerships, and corporations can escape restraint, under
the act, from combining in the use of unfair methods of competition,
merely because they employ as a medium therefor an unincorporated
voluntary association, without capital and not itseif engaged in
commercial business." Mational Harness Mfrs. Ass'n v. FTC, 268 F. 705,
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709 {&th Cir, 1920): see alse Chamber of Commerce v. FTC, 13 F.2d
673, 684 (8th Cir. 1926). Following these decisive early rulings, the FTC
and reviewing courts {including this Court) have consistently acted on
the understanding that nonprofit trade associations are within the FTC's

jurisdiction.3) More recently, when the FTC took action against a
nonprofit association for misrepresenting that no scientific evidence
linked cholesteral in eggs to increased risk of cardiovascular disease, the
Seventh Circuit held that the group, which was "formed to promote the
general interests of the egq industry," came within the definition of
"caorporation” in Section 4 because it "was organized for the profit of the
egg industry, even though it pursues that profit indirectly.” FTC v.
Naticnal Comm'n on Egg_Nutrition, 517 F.2d 485, 487-488 {1975)
(internal quotation marks omitted), cert. denied, 426 U.5, 919 {1976}.
{14)

Despite that lengthy history of FTC enforcement actions {upheld by the
courts) against nonprofit organizations, petitioner argues (Br. 24-25)
that Congress's failure to act on a proposed amendment to the FTC Act
in 1977 demonstrates that Congress did not intend, in 1914, to bring
such organizations within the reach of the Act. This Court has frequently
characterized such reliance on congressional inaction as "a particularly
dangerous ground an which to rest an interpretation of a prior statute.”
Central Bank v. First Interstate Bank, 511 U.5. 164, 187 (1994 ); see FTC
v. Dean Foods Co., 384 U.S. 597, 608-611 (196&). Congress's failure to
take action on the 1977 proposal in fact reveals little about the matter at
hand, because that proposal would have given the FTC jurisdiction even
over wholly charitable institutions; the Act, as amended, would not have
heen limited to nonprefit institutions that advance their members'
pecuniary interests, (1) Congress may have declined to amend the Act
because it was satisfied with the existing state of the case law, which
(then as now) allowed the FTC to exercise jurisdiction aver nonprofit
associations such as petitioner that advance their members' pecuniary
interests {even if they do not distribute earnings tc members), but not

over wholly charitabie institutions.**? Accordingly, na reliable guidance
can be gleaned from Congress's failure to enact legislation in 1977, Cf,
Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.5. 102,
116-120 (1980); United States v. Southwestern Cable Cg., 392 U.5.
157, 170 {1968).

B. There Is No Basis In The Statute For A "Professional
Association" Exemption

Petitioner argues {Br. 16) that, even if some nenprofit entities advancing
members' economic interests (such as assocdiations of automobile dealers
- or retail grocers) fall within the reach of the FTC Act, professional
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associations like itself nonetheless do not. The text of the statute,
however, will not support any implied, blanket "professional association”
exception. A voluntary nonprefit association of professionals may be
crganized (and legitimately so) to advance its members' economic
interests even if it also engages in public service activities and
monitoring of its members' cthics. Many associations of professionals {as
well as other entrepreneurs) engage in both kinds of activities. See, e.qg.,
National Soc'y of Prof. Eng'rs v. Unifed States, 435 U.S. §/79, 682
(1978). As the Court explained in Goldfarb v. ¥irginia State Bar, 421
U.S. 773, 788 (1975}, it is "no disparagement of ¥ * * a profession tQ
acknowledge that it has [a] business aspect.” Dentists no less than
industrialists may ceme together in a voluntary nonprofit association to
advance their economic interests as a group. It is also difficult to see
how any ctear line could be drawn between classes of "professionals” and
"nan-professionals” for the purpose of defining the FTC's jurisdiction.

Petitioner suggests (Br. 24) that Congress must have intended to
exclude professional associations from the FTC Act's reach because the
professions were not regarded as subject to the antitrust laws when the
Act was passed. This Court in Goldfarb rejected the similar argument
that the business activities of "learned professions” were beyond the
Sherman Act's reach because such professions were not regarded as
"trade or commerce" when that Act was enacted. 421 U.S. at 787-788,
(siven the broad language of coverage used in Section 4 of the FTC Act,
its reach cannot be frozen by assumptions in 1814 any more than the
Sherman Act has been confined by assumptions extant in 1890. And
whether or not Congress contemplated at its enactment that the FTC Act
{or the Sherman Act) would be used against organizations of
professicnals such as dentists and lawyers, this Court "frequently has
observed that a statute is not to be confined to the particular
applications contemplated by the legislaters.” Diamond v. Chakrabarty,
447 .5 303, 315 {1980) (internal quotation marks, brackets, and

ellipsis omitted).

Since this Court made clear in Goldfarb that combinations of
professionals in restraint of trade are indeed subject to the antitrust
laws, the FTC has consistently acted to protect the public from
anticompetitive practices of professional associations. It has brought
enforcement actions against organizations that were fixing or stabilizing

prices,* 71 thwarting cost containment programs,*t® and blocking the
development of health maintenance organizations."*% It has also acted
against deceptive advertising and promotion by professional

associations, such as misrepresentation of their members' expertise.-'iz—gl'
Petitioner's submission that such organizations are exempt from the FTC
Act would deprive the public of the important consumer protaction
provided by Section 5 against such unfair campetition and deceptive
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practices.!<})

C. The Commission's Construction Of Its Jurisdiction Under The
FTC Act Is Entitled To Deference, And Its Application Of That
Construction In This Case Was Praoper

For the reasons we have stated, the text of the FTC Act does not suppert
a construction exempting all nonprofit (or professional)} associations. At a
minimum, the text does not compel such a construction. Since the word
"nrofit" is capable of the construction that the FTC has placed on it -
encompassing the situation in which a nenprofit organization works to
advance its members' economic interests, even if it does not distribute
earnings to them - that construction is entitled to deference. Chevron
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 V.S, 837,
842-844 {1984); Mississippi Power & Light Co. v. Mississippi ex rel.
Maoora, 487 U.S. 354, 380-382 (1988) (Scalia, 1., concurring) (Chevron
deference applicable to agency's interpretation of its own statutory
authority or jurisdiction); see, e.g., NLRB v. Town & Country Elec., Ing.,
516 U.5. 85, 89 (1995) (deferring to NLRB's interpretation of who is
"employee” covered by Mational Labor Relations Act). Defarence is
particularly appropriate because the FTC has consistently acted on the
view that Section 5 reaches such nonprofit associatians since shortly
after the FTC Act was passed. 52¢ p. --, supra; Zenith Radio Corp. v.

It bears emphasis that the Commission does not read the FTC Act as
reaching all nonprofit asscciations but {consistent with the Act's
requirement of "profit”) only those arganizations "whose activities
engender a pecuniary benefit to [their] members if [those] activit[ies
ara] a substantial part of the total activities of the organization, rather
than merely incidental to some non-commercial activity.” Pet. App. 494
{quoting American Med. Ass'n, 94 F.T.C. 701, 983 (1979}, aff'd, 638
F.2d 443 (2d Cir. 1980), aff'd by an equally divided Court, 455 U.5. 676
(1982) (AMA}};129) see also College Football Ass'n, 117 F.T.C. 971,
1000-1008 {1994) (FTC's determination that it lacked jurisdiction over
nartprofit arganization engaged in commercial activity for its members’
benefit because its members were not profit-seeking). There is no basis,
therefore, for the suggestion that the FTC's reading of the Act will
expand its jurisdiction beyond its proper reach, to the reaim of
eleemosynary institutions.f% Rather, the Commission has sensibly read
the Act as permitting it to intervene when a nonprofit entity advances its
members' economic interests in the commercial world.

Petitioner's argument (Br. 19) that it falls cutside the statutae's reach
because its "main purpose" is to promate dental health lacks textual
support. The statute applies by its terms to entities that conduct
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business for the profit of their members, and makes no exception for
ones that also conduct activities for the benefit of the public.
Furthermore, drawing a jurisdictional line based on an association's
"primary" purpose waould create serious difficulties as to the proper
classification of an organization's activities {(particulariy those with both
public and private benefits) as well as the weights to be assioned to
themn {e.q., weighing by amount of expenditure or by degree of
pecuniary benefit conferred). Such a line could also allow an association
to evade jurisdiction through creative accounting classifications of [ts
expenditures. The FTC was therefore justified in construing the Act's
reach to turn on the existence of a substantial pecuniary benefit to an
organization's members, rather than on the nature of its primary
activities.

The record also amply supports the FTC's application of that standard in
this case. Given petitioner's emphasis on the economic benefits that it
provides to its members (see pp, ---, supra), the services that it offers in
competition with for-profit businesses {including training programs, job
placement, legal services, and low-cost insurance through its for-profit
subsidiaries) (see p. ---, supra; 1LA. 20-233, and its lobbying on behalf of
its members' pockethook issues {ibid. ), there is substantial evidence to
suppert the FTC's conclusion that petitioner provides its members with
substantial "pecuniary benefits.” Accordingly, the FTC properly concluded
that petitioner is subject to the Act,

II. THE COMMISSION CORRECTLY CONCLUDED THAT
PETITIONER'S ADVERTISING RESTRICTIONS CONSTITUTE AN
UNREASONABLE RESTRAINT OF TRADE

Section 1 of the Sherman Act, 15 U.S.C. 1, prohibits unreasonahle
restraints of trade. See Standard Qil Co. v. United States, 221 U.S5, 1, 65
{1911). Restraints that "always or almost always tend to restrict
cormpetition and decrease output" are deemed unreasonable per se.
Northwest Wholesale Staticners, Inc, v, Pacific_Stationery & Printing Co.,

356 U.S. 1, 5 (1958). Other restraints are subject to the "rule of reason,”
reason,” which seeks to distinguish between a restraint that "merely
regulates and perhaps thereby promotes competition” and one that "may
suppress or even destroy competition." Continental T.V., Inc. v. GTE
Sylvania, In¢., 433 U.5, 26, 49 n.15 {1977} (internal quotation marks
omitted). In all cases, however, the purpose of the antitrust inquiry is "to
form a judgment about the competitive significance of the restraint.
NCAA v. Board of Regents, 468 U.5. 85, 103 (1984) (internal guotation

marks omitted).

In this case, the Commission carefuily examined petitioner's restraints in
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light of their surrounding circumstances and an extensive factual recard
that had been compiled about their actual effect. Pet. App. 73a-92a. It
found that petitioner applied its advertising rules to ban systematically a
"vast" range of advertising valued by consumers, depriving them of
truthful, nondeceptive information about the price and quality of dental
services. 1d. at 74a. It also concluded that the restraints significantly
interfered with the proper functioning of the market and were therefore
anticompetitive. Id. at 78a. Although the Commission found it
unnecessary to quantify the precise consumer injury caused by these
restrictions, it sufficiently considered pertinent factaors under the rule of
reason, including market impact power the ostensibly procompetitive
justifications proffered by petitioner. Id. at 7/8a-92a; see id. at 20a-24a

(consideration of same factors by court of appeals).(&%

Petitioner's primary complaint (Br. 38, 42} is that the Commission failed
to make a detalled Inquiry into market structure and into its market
power. In fact, the Commission {and the court of appeals) did examine
market power, and found that petitioner had the ability to withhold from
consumers the valuable information that they seek about dentists' prices
and services. See Pet. App. 23a-24a, 79a. The Commission's analysis in
this case followed the Court's teachings that the rule of reason may
praperly be tailored to the circumstances of each case, and does not
necessarily reguire a "detailed market analysis" in every Instance. See
FTC v. Indiana Fed'n of Dentists, 476 U.5. 447, 460 (1986) {IFD). By
insisting on what it terms a "full rule of reason” analysis in cases such as
the present one -- including the detailed analysis of matters such as the
structure of local geographic markets -- petitioner would interpose
unjustified barriers to the adjudication of antitrust claims by the
Commission and the federal courts. Although an informed judgment
about an arrangement's likety competitive effects may in some cases
reguire elaborate efforts to delineate market boundaries, no such detail
was heeded here to find a substantial restraint an competition.
Petitioner's other objections to the FTC's analysis are all attacks on the
Commission's factual determinations, which {as the court of appeals
ruled, Pet. App. 20a-24a) are amply supported by the record.

A. The Commission's Analysis In This Case Was Consistent With
This Court's Decisions, Holding That The Rule Of Reason Requires
A Careful Yet Flexible Inquiry Into Competitive Effects, Tailored
To The Circumstances Of Each Case

Antitrust tribunals apply the rule of reasan to evaluate the competitive
significance of a wide variety of business and trade association practices,
which can vary greatly in their complexity, purpose, and effect. For this
reasan -- and in keeping with its common law origins -- the rule of
reason is "used to give the [antitrust laws] both flexibility and definition.”
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Mational Soc'y of Prof. Eng'rs v. United States, 435 U5, 679, bEE

{1978).442) The Court has emphasized the flexibility of the rule of reason
on several gccasions, and has instructed that the requirements of
analysis under the rule vary according to the circumstances presented.
For example, in NCAA, supra, the Court declined to apply the per se rule,
but invalidated without detailed market analysis the NCAA's restrictions
on televising football games under the rule of reason. The Court rejected
on both legal and factual grounds the NCAA's argument that its television
plan could not be condemned under the rule of reason because it lacked
market power:

As a matter of law, the absence of proof of market power does
not justify a naked restriction on price or output. To the
contrary, when there is an agreement not to compete in terms
of price or output, "no elaborate industry analysis is required to
demonstrate the anticompetitive character of such an
agreement,”

468 U.5. at 109 (quoting Prof. Eng'rs, 435 U.5. at 692).

The Court fook a similar approach to rute of reason analysis in 1FD,
supra, a case quite similar te the present one. There, a state association
of dentists had agreed not to provide copies of dental x-rays to insurers,
who sought to use them to assess the propriety of the dentists' services
and charges. See 476 U.S. at 448-450. The Court rejected arguments in
support of the agreement similar to the ones petitioner advances here --
namely, "that the Commission's findings were inadequate because of its
faflure both to offer a precise definition of the market in which the
Federation was alleged to have restrained competiticn and to establish
that the Federation had the power to restrain competition in that
market.” Id. at 453. Although the Court held that the refusal to provide
x-rays did not amount to a per se illegal boycott, it nevertheless ruled
that "[alpplication of the Rule of Reason to these facts is not a matter of
any great difficulty,” in tight of the nature of the restraint and the
Commission's finding of actual effects on competition. Id. at 459.

In 5o ruling, the Court made two points about the role of market power
evidence in rule of reason cases, First, some restraints are unlawful
under the rule of reason without any proof of market power at all;
"absence of proof of market power does not justify a naked restriction on
price or output." IFD, 476 U.5. at 460 (quoting NCAA, 468 U.5, at 109).
Second, other restraints may be shown to be unlawful without extensive
market power analysis. As the Court explained, "even if the restriction
imposed by the Federation [was] not sufficiently 'naked’ to call this
principle [condemnation without proof of market power] inte play, the
Commission's failure to engage in detailed market analysis [was] not
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fatal to its finding of a vielation of the Rule of Reason." Ibid. The Court
reasoned that "Federation dentists constituted heavy majorities of the
practicing dentists”" and that insurers were actually unable to obtain x-
rays, ibid., and, therafore, that the restraint "had adverse effects on
campetition,” id. at 461. The Court further reasoned that, even if the
purpose of obtaining x-rays was to minimize costs, the restraint was
"ikely enough to disrupt the proper functioning of the price-setting
mechanism of the market that it may be condemned absent proof that it
resulted in higher prices." I1d. at 461-462.

In the present case, the Commission hewed closaly to this analysis and
to the Court's teachings "that the rule of reason contemplates a flexihle
enquiry, examining a challenged restraint [n the detail necessary to
understand its competitive effect." Pet. App. 74a {citing NCAA, 468 .5,
at 103-110) {emphasis added). The Cornmission referred to its rule of
reason analysis as "simple and short" (ibid. ), which it was, in comparison
to the lengthier analysis that may be needed in {for example) a mergar
case, where it may be necessary to delineate numerous geographic
markets. But the Commission - which has extensive experience with the
effects of advertising restrictions -~ reached its finding of a violation of
Section & only after a careful assessment of the record regarding the
actual and likely effects of petitioner's highly restrictive advertising rules
on consumers of dental services in California. See id. at 74a-84a. Based
on its finding that "the general proposition regarding the importance of
advertising to competition carries over to the instant situation,” ibid., the
Commission reasonably concluded that petitioner's restrictions on
advertising had adverse effects on competition, for an agreement that
"limit[s] consumer choice by impeding the 'ordinary give and take of the
marketpiace’ cannot be sustained under the Rule of Reason.” IFD, 476

U.S. at 459 (quoting Prof. Eng’rs, 435 U.5. at 692).(28]

Petitioner (Br. 27, 45-46) and amicus NCAA (Br. 11-12) go far afield in
urging the Court to establich the contours of the analysis required under
the rule of reason for all possible cases. All that is at issue here is
whether the restraints on advertising [n this case required a more
extensive analysis than the Commission afforded them. In asserting the
need for a "full rule of reason analysis,” petitioner would have the Court
reguire an exhaustive market analysis whenever an antifrust tribunal
applies the rule of reason {outside some ill-defined class of restraints in
which it concedes that a "quick look” is sufficient, Br. 31). Such a rigid
requirement is not required by this Court's precedents, however, and can
stand only as an unnecessary roadblock to a measured and sensible
application of the antitrust laws, especially in contexts like the present
case, involving extensive suppression of information that consumers find

highly useful 24
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E. The Commission Properly Found, Based On Substantial
Evidence, That Petitioner's Advertising Restrictions Had
Anticompetitive Effects.

The Commission engaged in an extensive analysis of the effects of
petitioner's advertising restrictions, and concluded that they harmed
competition by "depriv[ing] consumers of information they value and of
healthy competition for their patronage.” Pet, App. 78a; see aiso id. at
55a-60a, 63a8-67a, 74-77a. That conclusion was based on two
intermediate findings. First, the Commission found that the actual effect
of petitioner's restrictions was to suppiress a vast range of truthful and
nondeceptive advertising. Second, it found that the restraints were
harmful to consumers of dental services, because the advertising that
was suppressed would have been useful ko thermn in making choices about
dental services, Those conclusions are fully supported by the record.

1. As detailed above (pp. ---, supra), the Commission amassed an
extensive record of the ways in which petitioner foreclosed its members
from providing useful information about price and guality to consumers.
Based on that recard, the Commission concluded that petitioner had
"effectively preclude[d] its members from making low fee or across-the-
board discount claims." Pet. App. 63a. It also found that "[tihe nonprice
advertising CDA prohibits is vast,” and that petitioner had, in practice
"prohibit[ed} all quality claims.” Id, at 74a-75a.

These well-supported factual findings refute any notion that petitioner's
ocnergus disclosure reguirements, in particular, could have had the effect
of "giv[ing] consumers more information, not less” {Pet. Br. 34).
Although petitioner's policy concerning the advertising of discounts is
superficially couched in terms of disclosure reguirements, the
Commission found that the actual effect of such requirements was
"prohibitive” of across-the-beard discount advertising. Pet. App. 66a-
67a, B5a-86a. In reaching that factual finding, the Commission employed
its expertise - develeoped in its dual function of protecting consumers
against deceptive practices and preventing ankticompetitive acts - in
evaluating the practical effect of disclosure requirements. As petitioner
points out (Br. 34-35), there are circumstances in which disclosure
requirements are highly beneficial to consumers, and the FTC does in
some cases mandate disclosures to prevent consumer deception. But the
FTC is aware (as is this Court, see Morales v. Trans World Airlines, 504
U.S. 374, 389-390 (1992)), that excessively burdensome disclosure
requirements can have the "paradoxical effect” of stiffing Information
that might bencfit consumers. See Pet. App. 66a. The FTC is often called
upan to make practical judgments about the actual or likely effecis of
disclosure reguirements, and it properly concluded in this case that
petitioner's requirements were so onerous that they operated in actual
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offect as a "broad ban" on discount advertising. Id. at 67a. Indeed,
petitioner appears to concede (Br. 36) the unreasonableness of its
reguirernent that across-the-board discounts on all dental procedures be

accompanied by the full litany of mandated disclosures, (=8

2. The Commissicn also addressed at iength the significance to
consumers of petitioner's restraints. It was not just the fact that
dissemination of truthful information was forbidden, but particularly the
kind of advertising banned -- relating to the price and quality of service
offered -- that concerned the Commission. As the Court has emphasized,
advertising "performs an indispensable role in the allocation of resources
in a free enterprise system.” Bates v. State Bar of Arizona, 433 U.5. 350,
364 (1977); see also Virginia State Bd. of Pharmacy v. Virginia_Citizens
Consumer Council, Inc., 425 U.5, 748, 765 (1976); AMA, 94 F.T.C. at
1004; Massachusetts Bd. of Registration in Optometry, 110 F.T7.C. 549
(1988); American Dental Ass'n, 94 F.T.C. 403, 405-406 {1979),
muodified, 100 F.T.C. 448 {1982).

Qn the facts of this case, the Cormmission found fully applicable the well-
astablished importance of price and quality advertising to consumers.
Advertising, it found, "is important to consumers of dental services and
plays a significant role in the market for dental services.” Pet. App. 80a;
see id. at 78a. Those findings by the Commissicn echo those of the ALJ,
who conciuded that petitioner's "conspiracy has injured those consumers
who rely en advertising to choose dentists.” Id. at 261a. The record
shaowed that adverlisermenis highlighting iow or discount prices, comfort
and gentleness in the provision of dental services, or both were effective
in attracting consumers {and much more effective than "generic
advertising without comparative quality or price claims"), demonstrating
the importance of such information to consumers. Id. at 77a.(2%)
Accordingly, the Commission praperly found that information about price
as well as "guality and sensitivity to fears is impaortant to consumers and
determines, in park, g patient's selection of a particdlar dentist.” Id. at
/ba-774a.

Petitioner attempts to minimize the competitive significance of some of
the banned ads. It argues, for example {Br. 36-37), that discount
advertising canveys "negligible informational content.” The short answer
to such contentions is that, in a free-market economy, it is generally up
to consumers to decide what information is useful and what is not. See
generafly N. Averitt & R. Lande, Consumer Sovereignty: A Unified Theory
of Antitrust and Consumer Protection Law, 65 Antitrust L.J., No. 3, at
713 (Spring 1997). The advertising of discounted prices and references
to "affordable fees" can signal to the consumer the potential availability

of cost savings, which can then be investigated further 429} Similarly,
claims about quality of service, although dismissed by petitioner as
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"subjective” (Br. 40), may convey useful information concerning the
attitudes and approach of the dentist -- such as commitment to
punctuality, to understanding the patient's anxieties, or simply to
providing high-guality care. As this Court has recognized, advertising can
benefit consumears even If it requires further inquiry. See Morales, 504
.S, at 388-389 {noting utility of advertisements for discounted air
fares); Prof. Eng'rs, 435 U.5. at 692-693 {rejecting argument that
"inherently imprecise” pricing information was of no value to
consumers). Petitioner "is not entitled to pre-empt the working of the
market by deciding for itself that its [members' patients] do not need
that which they demand." IFD, 476 U.5. at 462.

3. The Commission's conclusions in this case are consistent with long-
observed effects of advertising restrictions: they "increase the difficulty
of discovering the lowest cost seller of acceptable ability[, and] * * *
{reduce] the incentive to price competitively." Bates, 433 U.5. at 377~
378. As the Commission also noted, the importance of advertising
"attaches not only to price information, but to all material aspects of the
transaction,” including quality. Pet. App. 59a. Although the Commission
found it unnecessary to "guantify]] the increase in price or reduction in
output occasioned by these restraints” {id. at 78a), its conclusion that
these results would ensue is supported by both the record and by
"common sense and economic theory, upon both of which the FTC may
reasonably rely.," IFD, 476 U.S. at 456. Mereover, as this Court stressed
in IFD, the market may be deemed harmed by concerted, artificial
suppression of information even without direct proof of effects on prices:

A concerted and effective effort to withhold {or make more
costly) information desired by consumers for the purpose of
determining whether a particular purchase is cost justified is
iikely enough to disrupt the proper functioning of the price-
setting mechanism of the market that it may be condemned
even absent proof that it resulted in higher prices.

Id. at 461-462.13% Accordingly, the FTC's conclusion that petitioner's
advertising restraints had anticompetitive effects is fully consistent with
this Court's decisions and supported by the record.

C. The Commission Properly Found That the Restraints Lack Any
Plausible Procompetitive Justification

Contrary to petitioner's contention, the FTC did not end its rule of reason
inquiry once it determined that petitioner's restraints on truthful,
nondeceptive advertisements had an anticompetitive effect. Rather,
consistent with this Court's instructions about rule of reason analysis
(IFD, 476 U.S. at 459; Prof. Eng'rs, 435 U.S. at 693-6495), the FTC
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carefully considered petitioner’'s contentions that its advertising
restrictions have procompetitive effects, See Pet. App. 84a-90a, The FTC
fully recognizes that self-regulation by professicnal arganizations "may
serve to regulate and promote ® * * competition” by preventing
deceptive practices. See Prof. Eng’rs, 435 U.5. at 696. It also
acknowledged in this case that "the prevention of false and misleading
advertising is indeed a laudable puipose." Pet. App. 84a. [t found,
however, that petitioner's advertising bans were not tailored to that
purpgse, but instead "swept aside" price and quality advertising with
"broad strokes," without regard to its potential for deception. Id. at 89a.

Before this Court, petitioner makes two principal arguments, neither of
which has merit, With respect to price advertising, the sole
procompetitive theory petitioner advances is that its disclosure
requirements for advertising discounts will increase the amount of
information provided to consumers. {(Petitioner appears to make no
argument in defense of its prohibition against comparative advertising
claims such as "low fees" and "reasconable fees.”) Because of that
potential for increased information, petitioner maintains (Br. 34-36) that
a more detailed analysis of its restrictions was required. Whatever might
be the merits of such a contention where disclosure requirements really
do have a procompetitive potential, it canngt be sustained in this case,
where (as we have explained}, the FTC, employing its expertise in such
matters, found that the actual effect of petitioner's onerous disclosure
requirements, as they have been interpreted and enforced, is fo
suppress all across-the-board discounting claims. See pp. -, supra. The
FTC therefore rejected petitioner's asserted procompetitive justification

for its restraint only after-finding it factually unsuppﬂrtable.ﬁz—"

With respect to its restrictions on quality claims, petitioner submits (Br.
38-39) that it may ban all such claims because they are "potentially
misteading.” This Court has suggested that some quality claims by
professicnals about performance may well be misleading and may
therefore be restricted. See Bates, 433 L.5. at 366, 383-334. The Court
has not held, however, that all quality claims by professionals -- even
claims that do not relate directly to the guality of performance, such as
promises of punctuality and offers of a comfortable environment,
designed to dispel anxiety about visiting the dentist (p. --, supra) -- are
necessarily misleading. Indeed, Bates warned of the potential of
overbroad advertising restrictions used to "perpetuate the market
position of established [market participants].” 1d. at 377-378. The Court
has also admonished, with respect to state requlation of marketing by
professionals, that "the free flow of commercial information 1s valuable
enough to justify imposing on would-be regulators the costs of
distinguishing the truthful from the false, the helpful from the
misleading, and the harmlegs from the harmful." Shapero v. Kentucky
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Bar Ass'n, 486 UU.5. 466, 478 (1988) (internal quotation marks cmitted).
That admonition is even more apt in the context of industry self-
regulation, where the body imposing restrictions lacks full public
accountability and may be subject to incentives to adopt approaches that
restrict competitian.

In the present case, drawing distinctions between deceptive and
nondeceptive advertising is precisely what petitioner did not do. Instead,
it imposed blanket bans on useful advertising claims without regard to
whether they were truthful or deceptive. Furthermore, although it had
every opportunity to do so, petitioner made no effort to show any basis
on which a prophylactic restraint might be justified, such as a history of
abuse or false and deceptive advertisements that cauld not be effectively
prevented by a more narrowly tailored rule. Cf. Florida Bar v. Went For
It, Inc., 515 U.S. 618, 626-628 (1995). The Commission also expressly
allowed petitioner to enforce "reasonable ethical guidelines * * * with
respect to representations that [petitioner] reasonably bealieves would be
false or deceptive.” Pet. App. 30a. Generalized arguments about the
nrocompetitive benefits of suppressing false and deceptive advertising
therefore cannot sustain petitioner's overbroad restrictions.

D. The Commission's Market Power Analysis Of Petitioner's
Restraints Was Appropriate

In light of the Commission's conclusicns regarding the anti-competitive
effects of petiticner's advertising restrictions, it did not find it necessary
to perform an elaborate structural analysis of the markets In which
petiticner's members conduct business. Pet. App. 78a. As the
Commission noted, this Court "has indicated that when a court finds
actual anticormpetitive effects, no detailed examination is necessary to
judge the practice unlawful." Ibid. n.19 {citing NCAA and IED).
MNevertheless, the Commission did examing market power, and it had an
ample basis on which to conclude that petitioner had tha ability "o
impose the costs of its anticompetitive restrictions on California
consumers of dental scrvices,"” id. at 84a, which was the relevant
determinatian.

The facts supporting that determination are straighfforward. Fully 75%
of California's practicing dentists (and 90% in one region} are members
of petitioner.(*3! pet. App. 82a. The Commission found substantial
barriers to entry and few close substitutes for the services offered by
petitioner's members. Id. at 82a-83a.03% 1t also found that petitioner
had the power to require members and aspiring members to comply with

the restrictions, because of the impoartance placed on membership by
California dentists. Id. at 80a-81a. Given those findings {(which the court

of appeals upheld and which petitioner does not challenge here), the
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Commission properly concluded that conspiring members of petitioner
had the power to impose their will on the market as a whole. See id. at
B4a.

The FTC was not required to approach the [ssue of market power as if
this were a merger case. Market power analysis is not an end in itself; it
is a toal to help determine whether the challenged conduct is
anticompetitive. See IFD, 476 U.S, at 460. Because the anticompetitive
polential of different types of conduct varies, the appropriate market
power analysis varies as well, See, e.q., NCAA, 468 U.5, at 1089-110;
IFD, 476 .S, at 460. Certain kinds of agreements challenged under
Section 1 of the Sherman Act require an extensive structural analysis
because it is not possible to reach a reasoned conclusion about the
competitive effects of such agreements without an understanding of the
market context, See Nerthwest Wholesale Stationers, Inc. v, Pacific
Stationery & Printing Co., 472 U.5. at 296 {buyer cooperatives); Tampa
Elec. Co. v. Nashville Coal Co., 365 U.5. 320, 334 (1961) {exclusive
dealing arrangements). Similarly, in merger cases, the antitrust tribunal
must predict the competitive effect of structural changes to the market,
and so the inquiry ordinarily focuses on structural issues. By contrast, in
cases involving conduct deemed unlawful per se, there |s generally no
need for market analysis becausc the conduct is conclusively presumed
to be anticompetitive.

Other cases fall between these two poles. NCAA, for example, involved a
restraint that the Court characterized ag a naked restraint on cutput,
which ¢ould be condemned without an "elaborate industry analysis.” 469
U.S. at 109. In IFD, the Court suggested that the agreement was

476 U.5. at 460. It alsa made clear, however, that even if that were not
tha case, a full structural analysis of the market was not required. Ibid.
In this case, the Commission and court of appeals properly relied on this
Court's teaching in IFD that "the finding of actual, sustained adverse
effects on competition in those areas where [petitioner's] dentists
pradominated, viewed in light of the reality that markets for dental
services tend to be relatively localized, is legally sufficient to support a
finding that the challenged restraint was unreasonable even in the
absence of elaborate market analysis."” 476 U.5. at 461; see also Pet.
App. 24a {court of appeals noting that advertising restrictions imposed
by such "[arge scale professional organizations" have substantial
anticompetitive effects that can properly be condemned "without careful
markeat definition”} (quoting 7 P. Areeda, Antitrust Law 9 1503, at 37/7).
The advertising that petitioner bans informs censumers so that they may
compare competing market participants. If, as the Commission found, a
combination comprising three-quarters of the practicing dentists in the
State adheres to strict policies banning such advertising, then consumers
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will lack the information they desire, regardless of the actions ¢f other
market participants. Accordingly, once the Commission found that the
restraint had anticompetitive effects and that petitioner could inflict
those effects on the market as a whole, it was amply justified in
concluding that petitioner "possesses the necessary market power o
impose the costs of its anticompetitive restrictions on California
consumers of dental services." Pet. App. 84a.

CONCLUSION
The judgment of the court of appeals should be affirmed.

Respectfully submitted.
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1. In the last year that petitioner explicitly reported its public service expenditures, they
they accounied Tor 7% of ils annual budget, LA, 19; Pet, App. 32a. In the same vear,
expensas for "direci member services” were 6§5% of petitioner's budget, and
administration and indirect member services gucounied for an addilional 20 percent.

Ihid.

2. Although some of petitioner’s lobbying has advocated measures to promote public
hizalth, much of its lebbying has been directed at protecting members' profitability.
Thus, petitioner has opposed legislation regarding mandatory hzalth insurance
coveraqge for part-time employezes and treatment of infecticus and hazardous waste,
and it has supported malpractice-liakility and workers' cempensation reforms. Pet, App.
1/7a-179a.

2. One dentist testified that, to advertise an across-the-board discount, 8 member
wollld have to list his regular fees for 106-300 procedures. Pet. App. 201a. A member
of petitioner's Judicial Council {which is responsitle for enfarcing It Code of Ethics, see
id. at 9a) acknowledged -that to advertice an across-the-beard discount in cornpliance
with these requirements "would prohably take two pages in the telephone book," and
that "[n]obody is going to really advertisa in that Fashion.” Id. at 66a.

4, Far example, petitioner disapproved advertisements that offer "20% off new patients
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with this ad"; "25% discount for now pabtients on cxam x-ray & cleaning/ 1 coupen per
patient/ offer expires 1-30 94"; "20% scnier citizen discount; 20% milltary discount”;
and "Comglete Consultation, Exam and X-rays {if needed) * * * [fer only] 2 $1.00
charge to you and your entire family with this coupon” before a certain date, Id. at 66a-
67a, 90a n.25, 200a-202a, Dentiste new to an area who sought to attract patients by
advertising a "Grand Opening Special $5 exam x-ray, $15 polishing and 40%; off dental
treatiment,” or a "get acquainted offer” that “an initial consultation, camplete exam, any
x-rays and tooth ¢leaning will be done for only 55 {applies to all members of your
family)" alse encouniered petitioner's disapproval. 1d. at 77a n.18.

L. Thug, petitioner has disapproved such phrases as "persenal quality dental cara™;
"[Wle cater to these people that demand quality, personal attention, and
punctuality" {Pet. App. 204a); "you shouldn't have to wait hours or days for dental
~care” {id. at 205a); "my number one concern is your care and comfort”; "You'll
202a}; "dedicated to guality dental care at low cost”; "comfortabla and personalized”;
"latest equipment and gentle, caring, technigquas® (ic. at 214a); "fully modemn . . .
luxurious atmaosphera" ({id, at 226a); "all of our handpieces {drills} are individually
autoclaved for cach and every patient”; and "highest standards in sterilization” (id. at
753y, For several years, pctitioner disallowed advertising that a2 denfist offers "gentle”
care, or "special care for cowards," and many local compenents cantinue to proscribe
such ¢laims, Id. at 763, 211a-2124.

6. The excerpts of the record filed by the FTC In the court of appeals include an
extensive surmirnary of petitioner's disclplinary actions as well as a long list of the words
and phrasec that petitioner and [ts components have proscribed. See FTC Supp. E.R.,
Val. I, Tab 2, and Yol T7.

7. Although the prescnt case arises under Section & of the FTC aAgt, 15 U.5.0. 45,
practices that vielate Section 1 of the Sherrman Antitrust Act, 15 U.5.C 1, are
necassarily "unfair metheds of competition” under Scetion 5, and the Commission relied
on Sherman Act principles in addressing the merits of this case. See Pet. App. 533 n.5;
FTC v. Indiana Fed'n of Dentists, 476 U.5, 447, 454-455 {1988},

8. Petitioner maintains that the AL found that Its advertising restrictions had "no
impact on competition.” See Fet. Br. 2, 6-7, 13, 15, 27, 41-42; Pat. App. 2463. In
context, however, it appears that the AL was quoting the testimony of petitioner's own
axpert witness, and was not adopting that testimeny as his own factual finding. See
ibid. Indead, the AL noted that this witness "has no expertise in, nor has he made any
study of, the economic aspects of the dental market aor dental advertising.” Td. at 244a.
Even if the ALl did credit that witness's testimony on the impact of competition {see id.
at 83a n.22), the Commission rejected such a conclusion and found that competition
was harmed by petitioner's restrictions, jbig,; see pp. --, infra, and the court of appeals
upheld the Commission's finding as supported by substantial evidence, see pp. -, infra;
Pet., App. 23a-24a,

9. See, 2.9., 7 U.5.C. 1a{5){A)(1) {defining "commedity frading advisor” as ane whe,
"for compensation or profit,” advises others on commeadity trading); 7 U.S.C. 2132{f}
(defining animal "dealer” as ane who "for compensation or profit” delivers animals for
sale}; & U.S.C. 1375(a)(1)A) (Supp. 1T 19927 (defining "international matchmaking
arganization” as one that offers matrimonial services "lor profil®); 18 U.5.C. 1170{a)
(punishing cne who "uses for profit” any Native American human remains without the
right of possecsion): 42 U.5.C. 3604{=) {punishing one who, "[flor profit,” induces
another to sell or rent a dwelling based on changes fn raclal composition of
neighborhood); see alsq 12 W.S.C. 2802(4}; 18 U.5.C. 31i; 18 U.5.C. 921¢a)21};: 18
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U.S.C. 1456(b}; 42 U.S.C. 2205(b}; 50 U.S.C. 217.

10. Petitioner {Br. 20 n.4} and amici (ASAE Br. 10, ADA Br. 15) argue that, to gualify as
taw-exempt under Section S01{c)y{8), they had to satisfy that Section's requiremenl
that "no part of [their] net eammings * * = inure[] to the benelit of any private
shargeholder or individual,” which (they conlend) necessarily means that they do not
operale lor the profit of their members. Under Section 501(c)(8), however, It IS
generally permissible for a trade association's activities to "improve[] the business
conditions” of the Industry as a whole, Including Its meambers, as long as such henefits
are not coifined to the associations members. See National Muffler Dealers Ass'h v,
United States, 440 U.5. 472, 482-484 (1979); MIE, Inc. v. Commissioner, 734 F.2d 71,
76 B on 3 (1st Cir. 1984); 26 C.F.R, 1.507{c3{6)-1. Indeed, as Section 501(c}(5} is
confined ta entities with common business interests {as opposed o charities, which are
covered elsewhereg), that Secticn presupposes the promotion of an industry's economic
interests. Furthermaore, there are significant differences between the purposas and
oparation of the revenve laws ané the FTC Act. Of. FTC v, Bunte Bros., 312 U.5. 349,
353 {1941) ("Tranzlatien of an implication drawn from the special aspects of ona
statute to a totally different statute s treachersus business™), The fact that an entity
might be cansldersd nonprofit for tax purposes does not necessarily mean that it is
autside the broad enforcement reach of the FTC Act.

11, Trade Commission Gill: Letter from the Commissioner of Corporations to the
Chairman of the Senate Comm., on Interstate Commerce, Transmitting Certain
Suggestions Relative to the Bill {H.R®. 15613) to Create & Federal Trade Commission,
63d Cong., 2d Sess. 3 (1914},

12, See, g.q., FTC v. Association of Flag Mfrs., 1 F.T.C, 55 (1918} FIC v. United States
Sold | eaf Mfrs. Ass'n, 1 F.T.C. 173 (1918); F1C v. Bursau of Statistics of the Book

Paper Mfrs., 1 F.T.C. 38 {1917).

13, See, e.q., [TC v, Cement Inst., 333 V.5, 683 {1948); Milinery Creator's Guild, Inc.
v, FTC, 312 U,S. 469 {1941); Fashion Criglnaters’ Guild v. FTC, 312 U.S. 457 {1241);
FTC v, Pacific States Paper Trade Ass'n, 273 U.5. 52 (1927); Standard Container Mfrs,
Ass'nv. FTC, 119 F.2d 262 (5th Cir. 1941); California Lumbermen's Council v. FTC, 115

F.2d 178 (9th Cir. 1240), cert, denied, 312 U5, 709 (1941).

14. Petitioner relies heavily (Br. 16-19) on the Eighth Circuit's decision in Community
Blood Bank v. FTC, 405 F.2d 1011 (1969}, which, it contends, supports its narrow
reading of the tarrn "profit.” That decision, however, is consistent with the spproach to
Section 4 explainad above. There the court of appezls rejected the theory that a
community blood bank -- which it found ta be organized for "only charitable purposes” -
- could be said to earn "profit" by virtue of its retention of sarnings "for its own self-
perpeteation or expansion.” Id. at 1016, 1022, Nonethelass, the court recognized that
Section 4 does not "provide a blanket exclusion of all nonprafit" entities. Id. at 1017, 1t
acknowledged Congress's intent to confer an the Commissien jurisdiction over "trade
assodiations,” and emphasized the need for an "ad hoc" inquiry focusing on the facts of
the particular organization. I1d. at 1017- 1019, Most significantly, it had no sccasion to
address the status of an entity, like the present petitioner, that is organized as a
nonprafit cerperation but whose activities provide pecuniary benefits to profit-making
members. See also FTC v. Freeman Hosp., &9 F.3d 260, 266 (8th Cir. 1995)
{characterizing Community Blood Bank as holding that only genuine charitable
organizations are outslde Section 4).

15. The proposal would have amended the definition of "person, partnership, or
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corporalion™ in Section 4 "Lo include any individeal, partnership, corporation, or okher
organization or legal entity.” See H.R. 3816, 95th Cong. (1977), reprinted in Federal
Trade Commission Amendments of 1977 and Oversight: Hearings Before the Subeomm,
on Consumer Prolection and Flnance of the House Comim. on Interstate and Foreign
Commerce, 95th Cong., 1st Sess, 4, 27-28 (1977) (1977 House Hearing)y. The proposal
therefore would have overruled the Eigath Circuit's decision in Community Blood Banlk,
SUfra.

16. Compare Community Elood Bank, supra, with Natienal Comm'n on Egg Mutrition,
supra; see alse 1977 Heowse Hearing, supre, at 82 {testimony by FI'C Chairman Collier
that Community Blood Bank decision "affirmed the Commission’s jurisdiction over
nonprofit corporations whose activities redound to the economic benefit of their
sharshalders or members"),

We also note that, in 1982, Congress failed to pass an amendment reported out of a
Senate committee that wauld have terminated the FTC's jurisdiction over all state-
licensed professionals and their asseciations, See S. Rep. No. 451, 97th Cong., 2d Sess,
5-7, 34-35 [1982). Under petitioner's logic, that refusal to take action could be taken as
as evidence that Congress approved of the FTC's actions in this area, especially since
the minority on the committee observed that "the ong list of FTC actlans in this area is
clearly pro-consumer and pro-competitive.” Id. at 49,

17. See, e.q., FTC v, Superier Court Trial Lawyers Ass'n, 493 LS. 411 {1990); Empire
SGtate Pharm. Sac'y, 114 F.T.C. 152 {1991} (boyrotts against third-party payers that
attempted to ebtain lower prices for prescriptions),

18. See, e.g., FIC v. Indiana Fed'n of Dertists, 476 U.5. 447 (1986); Michigan State
Med. Soc'y, 101 F.7.C. 191 (1983); Indiana Dantal Ase'n, 93 F.T.C, 292 {1979).

19. See, e.g., Forbes Health Sys. Med. Staff, 94 F.T.C. 1042 (1979); Medical Serv.
Corp., 88 F.T.C. DO& (1976).

20. See FTC v. National Enermy Spacialist Ass'n, No. 92-4210, 1993 Wi 1833542 (N,
kKan. Apr. 29, 1993).

21. Petitioner points out that, even if it is exempt from the FTC Act, it will still be
subject to antitrust scrutiny by the Department of Justicc under the Sherman and
Clayton Acts, The same cannot be said, howover, of tha FTC's authority under Section 5
to prevent deceplive practices, for which there is no analogue in the antitrust laws,
Petitioner's argument would leave the FTC without authority to proceed against
nenprefit trade and professional associations that disseminate False information about
their services ar praducts. Cf. National Comm’'n on Egg MNutrition, supra (FTC Act used
to prevent dissemination of false information about health effects of cholesteral in
eqgs); American Dairy Ass'n, 83 F.T.C. 518 {1973} (consent arder against
misrepresenting fat content or caloric value of milk).

22 With respact to the Court's affirmance in the AMA caze, we note that, when it
reached this Court, that case presented not only the jurisdictional cuestion, but also the
propriety of the FTC's entry of a prospactive cease-and-desist order in fight of ethical-
rule changes adopted by the AMA after the filing of the administrative complaint. See
30-1690 FTC Br. 1, 46-55.

23, Amicus Amencan College for Advancement in Medicine (ACAM) cites the FTC's
investigation into its activities as evidence that the FTC has wrongty asserted
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junisdiction over a purely eleemosynary medical seciety {Br. 1, 3}. (The IRS master list
of cxempt organizations reveals that ACAM is a Section 501(c) (&} business league, not
a Section 501{c)(3} charity.) On Decembker 8, 1598, ACAM agreed [o settle the FTC's
charges that it mads false and unsubstantiated advertising claims regarding EDTA
chelation therapy for treating coranary artery diszase; ACAM has agreed not tc make
any representation about the efficacy of such chelation therapy unless supported by
competent and reliable evidence, See hitp:f/wew.ftc.gov {copies of complaint and
proposed settlement); see also Quackery: A £10 Billion Scandal: Hearing Before the
Subcomni. on Health and Long-Term Care of the House Select Comim. on Aging, 93th
Cong., 2d Sess, 96-98 (1984); United States v. Evers, 643 F.2d 1043, 1045-1046 [5th
Cir. 1981).

24. As we have noted (pp. --, supra), the Commission cencluded that petitioner's bans
on price advertising were unlawful per se. Tha Commission polntad (Pet. App. 673-69a)
to substantial support in the case law for such per se treatment of advertising
restrictions. Although we submit the Commission's use of the per se rule was
appropriate, aspecially given its accumulation of experience with advertising restrictions
(see id. at 71a-72a) , the Court need not reach that issue if it agrees with our
submission that the Commission's analysis under the rule of reason was sufficient,

23, This Court's decisien in Professional Engineers itself displayed the flexibility of the
rle of reason. The Court held that the Society's ban on competitive bidding, whife not
"price fixing as such,” "Impede[d] the ordinary give and take of the market place,” and
"deprive[d] the customer of the ability Lo ulilize and compare prices in selecting
angineering services.” 435 U.5. at 692-633 (internal quolalion marks omilled). Under
those circumstances, the Court ruted that "no elaborate industry analysis is required” to
condemn the bidding ban under the rule of reason, Id, at §92. Moreover, the Court did
o without a finding of market power, See ld. at 681-682 {Soclkety had membership of
f8,000 of 325,000 registered professional enginaers).

26. Argurments advanced by petitioner (Br, 27, 31) regarding the supposed need ko
confinc "quick look™ anatysis to a "limlted class of cases” are therefore based on a
miscanception of the Commission's ruling. In giving what it called 2 "quick iook” to
petiticner's restraints, the FTC did not engage in o separate category of antitrust
analysis. Rather, it appiied the rule of reasen in the particular context of advertising
restricticns, in which it has considerable expertise. That context parmitted it to take
into account the well-astablished, fundamental role ¢f advertizing in the proper
functioning of a free-market economy. See pp. --, infra. Furthermore, consistent with
the requirements of rule of reason analysis, the Commission considerad the
procompetitive justifications offered by petitioner in support of its restraints. See pp. --,
infra.

27. Petiticner and amicus NCAA elsewhere appear ta suggest that virtually any profier
of an ostensible procompetitive effect has the effact of necessitating a "full rule af
reason analyeis.” Pet. Br. 37-38; NCAA Br. 16-17.-Tha cases on which they raly,
howewver, dealt with restrictions far afield from those in the present case, which involves
the well-understood effects of a suppression of advertising of discounts and

{3d Cir. 1993}, the court was presented with novel argumants about the distribution of
financial aid to students based on need that had not been previcusly addressed, and
eoncluded that such arguments required extensive analysis. See id. at 669, 678-6749.
Wogel v. American Soc'y of Appraisers, 744 F.2d 598 (7th Cir. 1984}, was an antltrust
challenge to an ethical rule against a percentage-based pricing system for appraisals.
The court emphasized that the ethical rule appeared to promete, rather than restrict,
competition, because "[t]he apparent tendency” of the outlawed pricing systerm was "to
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raise, not lower, the absolute level of appraisal fees.” [d. at 602, MNeither casz suggests
that an exhaustive market analysis is required whenaver a defendant asserts a
procompetitive theory,

28. Petiticner nonetheless speculates (Br. 36) that its member dentists, even if
effectively (and unreascnebly) precluded from adveirtising across-the-board discounts
by s resiriclions, should be able to comply with 8 requirement that advertised
discounts on individual services be accompanied by a litany of disclosures. The
Caormmission, however, exergising its expurlise in Lhe effects of advertlsing claims, found
found that "the truthful offer of a discount from the price ordinarily charged by a denti=t
far services s not deceptive.” Pet. App, 85a. It also noted that petitioner’s restrictions
went far beyond any restriction that would be necessary to prevent dentists from
engaging in "chicanery” such as selectively Inflating the price from which the discount is
camputed. Thid.

25, Studies show that anxiety about discomfort in dental procedures is one of the
principal reasons that consumers de not obfain needed dental services. See ). Elter, et
al., Assessing Dental Anxicty, Dental Carg Wse and Oral Status in Older Adults, 128 1.
Amer, Dent. Ass'n 591 (May 1997); N. Corah, et al., The Dentist-Patient Relationship:
Perceived Dentist Behaviers That Reduce Patient Anxicty and Inercase Satisfaction, 116
). Amer. Dent. Ass'n 72 (Jan, 19883; N. Corah, et al., Dentists'" Management of Paticnts’
Fear and Anxiety, 110 J. Amer. Pent. Azs'n 734 (May 1985). Along with allaying
concerns about pain, lower fees and a "friendlier and more caring” dentist are three of
the four tap factars that adults reported would make them more likely to visit a dentist.
See Influences an Dental Visits, 29 ADA Mews 4 (Nov. 2, 1998) {citing ADA Survey
Center, 1997 Survey of Consumer Attitudes and Gehaviors Regarding Dental Issues).

30. Petitioner's citation to an article written by FTC Chairman Pitofsky nearly two
decadez 2o does not adwance its argument. That article emphasized the risk to
consurmners and the competitive process trom overregulation of discount price claims
"because of the special proconsumer and procompetitive effects of aggressive price
competition." R. Pitofsky, Advertizsing Regulation and the Consurmer Movetment, in
[zzues in Advertising: The Economigs of Persuacgion 27, 42 (D, Tuerck ed, 1978). Thus,
‘whire Chairman Pitofsky stated that a claim of "10 percent off" may be ambiguous and
therefore ignored by consumers, ha alse etressed that regulation of such claims "entails
considerable social and economic costs," id. at 39, a propasition entirely consistent with
this Court's cases on advertising restrictions.

31. Restrainls on adwertising, such as those in the present case, can increase a
consumer's search cosls in finding a dentist, The FTC has observed that agreements
that increase consumer search costs ara harmmful 1o consumer welfare and form a
proper concern of the antitrust laws. See Detrojl Autu Dealers Ass'n, 1131 F.T.C. 417,
495-495 {1989, aff'd in part and remanded, 955 F.2d 457 (6th Cir.), cerl. denied, 506
U.5. 973 (1992). Furthermore, as the court of appeals recognized (Pet, App. 1¥a-20a),
the concerted withholding of infoarmation that 1s of value to consumers may be viewed
as 2 form of restriction on output. While the advertising Infurmatlon at Issue hereg is not
the principal output of deptists, neither were the x-rays at issue in IFD. In both cases,
the information was used by consumers {or insurers acting on their behalf) {o make
azsezzments regarding the purchase of dental sarvices. CF LED, 476 .5, at 461-462.

32. Petitioner maintains {Br. 30-31, 33) that its disclosure requirements require more
ex:ensive analysis because they are not "facially" anticompetitive (since their fiteral
terms prohibit enly false and deceptive advertising}. The FTC, however, did not base its
analysis on the language of Section 10 of petitioner's Code of Ethics, but rather on the
actual enforcement of the advertising restrictions. As Professor Areeda noted, the
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phrase "facially vnreasonable” as used in antitrust cases is "reminiscent of facially
unconstitutional statutes” and thus "may seem to focus attention on the words on tha
Face of an agrecment.” 7 P. Areeda, Antitrust Law Y 1508, at 405 (1985}, In fact, as he
pointed out, the phrase proparly refars to a restraint about which a judgment can be
made based cn plausible argumcnts about anticompetitive effects without detailed
praaf. Ihid. Thus, the court of appeals correctly ruled that petitioner's advertising
restrictions were "facially anticompetitive™ (Pet. App. 24a), even though its
understanding of the nature of petitioner's restraints required an examination of its
canduct in enforcing those restraints, and not merely the language of its Code of Ethics.

33. Compare IFD, where the Court affirmed tha FTC's finding of an unlawful restraint of
trade where 67% of the dentlsts in ane area participated in the restraint. 476 1.5 at
451, The 754% figure in this case may actually understate petitioner's influence because
its adwverticing strictures apply as weall to affiliatad employers, employeas, and refarral
sarvices. Pet, App. Bla.

34. The ALF found ctherwise, Pet. App. 262a, but the Commission rejected that finding
as predicated on an error of law, see id, at 83a, Contrary ta the view of the ALJ, market
rower does not require a showing of "insurmountable” barriers to entry. Cf, LS, Dep't
of Justice & FTC, Horizpptal Merger Guidelines, & 3.1-3.4, 4 Trade Reg. Rep. (CCH) %
13,104 {19977, Furthermore, although petitioner relies heavily on the rejected findings
of the ALY, the courts review the findings of the Commission, not the A%, and sustain
the Cammission's findings if they are supported by substantial evidence. See Southwest
Sunsites, Inc. v. FTC, 785 F.2d 1431, 1437 (9th Cir.), cert. denied, 472 U.5. 528
f1956); see generally FOC v, Allantown Broadeasting Corp., 349 U5, 358, 364 (1955);
Universal Camera Corp. v. NLRB, 340 U5, 474, 493 (15851,




