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American Home Products Corporation,
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In the Matter of :]l K‘*&é’_“ﬁ cr E_’i’?{ﬁ
Schering-Plough Corporation, )
a corporation, )
)
Upsher-Smith Lahoratories, Inc., ) Docket No, 9297
a corporation, )
)
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)
)
)
)

UPSHER-SMITH’S OBJECTIINS AND RESPFONSES TQ COMPLAINT COUNSEL’S
REVISED THIRD REQUESTS FOR ADMISSIONS

IMursuant to Federal Trade Commission Rules of Practice for Adjudicative Proceedings §
3.32, Upsher-Smith hereby submits these responses and objeclions to Complaint Coungel’s
Revised Third Requests for Admissions. Upsher-Smith’s response to any Request shall not
cOonstitute a waiving any applicable objection privilege, immunity or other right. Furthcrmore,
Upsher-Smith notes that it is responding to the Requests on an accelerated basis and therefore

reserves the nght ta modify its answers in any rospect.



UPSHER-SMITH'S CRBJECTIONS AND RESPONSES

Request No. 4 As of Septemiber 2001, the FDA is prohibited from approving
another generi¢ version of the branded product until either () the First Filer’s 180-day
Exclusivity Period has elapsed, or (2) the First Filer relinquishes or loses its eligibility to the
180-day Exclusivily Period.

Answer:

Upsher-Smith objects insufar as the Request calls for a legal conclusion. Upsher-Smith
further objects to the Request as vague and ambiguous duc to, among other reasons, the lack of
clarity as to the terms “prohibited,” “branded product” “approving,” and “eligibility.”
Additionally, Upsher-Smith objects that the Request is ciraular in that it essentially asks if
exclusivity exists until it is Jost. Subject to and without waiving itz objections, Upsher-Smith

denies the Request as it calls [or information that is necessarily beyond Upsher-Smith’s factual

knowledge.

Request No. 8:  Upsher's 180-day Exclusivity Period was triggered on September
1, 2001,

Answer:

{Ipsher-Smith objects to the request to the extent it requires a legal conclusion as to,
among other reasons, whether Upsher-Smith has exclusivity and as to whal constitutes a
“trigger” Upsher-Smith further objects to the Request insofar as it does not specify the product
at issue, and the term “triggered” is vague and ambiguous as used in the Request. Subject to and
without waiving its objections, even assuming the Request refers to Klor-Con M20, Upsher-
Smith admits that it began commercial marketing K lor-Con M20 on Seplember 1, 2001, Upsher-
Smith denies the remainder of the Request, and refers Complaint Counsel to the January 28,

1999 letter from FDA to Upsher-Smith ), but offers no opinion as to whether



FDA’s grant of cligibility for 180-day exclusivity survived until September 2801 or wonld have

withstood a legal challcnge from a competitor,

Request No. 90 As of September 2001, no ANDA for a generic version of K-Dur
20, other than ANDA 74-726, can receive finxl approval from the FDA wntil Upsher’s 180-
day Exclusivity Period has expired.

Answer:

Lipsher-Simith objects to the Request because it calis for a legal conciusion. Upsher-
Smith further cbjccts to the Request as overbroad and ambignous. Subject to and without
waiving its objections, Upsher-smith denies the Request and refers Complaint Coungel to the
Januaiy 28, 1999, letter from FDA to Upsher-Smuith { %, but offers no opinien as to
whether FDA’s grant of eligibility for 180-day exclusivity survived until September 2001 or

would have withstood a Tegal challenge frem a competitor.

Request No. 10:

Answer:
Upsher-5mith objects to the Request as vague and ambiguous because, among other

reasons, the meaning of “bioequivalent to a brand product” and “brand product™ is not clear.

Subject to and without waiving its objections, Upsher-

Smith denies the Request as vague and confusing, and it is unclear what information is betng



requested. Upsher-Smith admits that it consistently offers cost-effective alternatives to high-cost

brand products.
Request No, 21:

Answer:

Upsher-Smith objects to the Reguest because it 15 vague and ambigucus, becavse, among,

a7 ic

other reasons, the tenms “meeting,” “possible,” “scenarios™ and “discussed” are unclear.

Reguest No. 22:

Answer:

Upsher-Smith objects to the Request because it is vague and ambiguous, because, among

M e 1 Qs

other reasons, the terms “meeting,” “possible,” “scenarios” and “discussed” are unclear.



Request No. 23:

Answer:

Upsher-Smith objects to the Request because it is vague and ambiguaous, because, among

L 1

other reasons, the {erms “meeting,” “possible)” “scenanios™ and “discussed” are unclear.



Request No, 24;

Answer:

Upsher-Smith objects to the Request because 1t is vague and ambignous, because, among

LEIN 11

other reasons, the terms “meeting,” “possible,” “scenarios™ and “discussed™ are unclear.

Reguest Mo, 25:

Answer:

Upsher-Smirth objecis {o the Request because it is vague and ambiguous, because, among

Mok o

other reasons, the terms “mesting,” “possible,” “scenarips” and “discussed” arc unclear.



Request No, 26:

Answer:
Upsher-Smith objects to the Request as vague and ambiguous because, among other

things, the meanng of © * ig vnclear. Subject to and without waiving

its objections, Upsher-Smith denies the Request

Request No, 27:

Answer:
Upsher—Smith objects 1o the Fequest as vague and ambiguous becavse, among other

things, the meaning of " 15 unclear. Subject to and without waiving

its objections, Upsher-Smith denies the Request as



Request No. 23:

Answer:
Upsher-Smith objecis 10 the Request as vague and ambiguous becanse, among other
reasons, the meaning of ™ " is unclear as used in the Request. Subject to and

without waiving its objections, Upsher-Smith admits that

Request No, 29;

Answer:

Upsher-Smith vbjecls Lo the Reguest as vague and ambiguous because, among other
reagons, the meaning of ¥ and “ 7 18 unclear as
nsed in the Request. Upsher-Smith further objects that the Request calls for information beyond
Upsher-Smith’s knowledge. Subject to and without waiving its objections, Upsher-Smith denies

the Request because

Request No. 48:  In the Schering/Upsher Patent Litigation, Upsher never took the
pusition in papers filed with the New Jersey District Court that Upsher’s generic version ol
K-ir 20 infringed the ‘743 Patent listed in the Orange Book for K-Dur 20.

Answer:

Complaint Counsel has access to all the papers and documents referred o in the Request,

and these documents provide the best evidence to the positions Upsher-Smith may or may not

have tzken in the litigation referenced in the Request. Upsher-Smith objects to the Request



inserfar as it requires Upsher-Smith to review information already provided to Comnplaint Counsel
to answer the Request. Muoreover, Upsher-Smith notes that a position taken in & cour
proceeding does not necessanly constitute an admission m a subsequent proceeding. Finally,
Upsher-Smith notes that the New Jersey Distnict Court never found non-infringement. Subject to
and withoul waiving its objections, Upsher-Smith on informaton and belief adimts the Reguest.

Request No. 41:  In the Schexing/Upsher Patent Litigatian, Upsher had a
reasonable basis for asserting ihat, with respect to the ‘743 Patent, prosecution history
estoppel applied sa as ta preclude Schering from asserting thut Upsher’s generic version of
K-Dur 20 infringed the ‘743 Patent,

Answer:

Upsher-Smith objects on the grounds that the Request calls for a legal conclusion as to
whether an argument advanced in ifigation had 2 “reasonable basis.,” Upsher-Smith further
objects to the Request becanse the izme posed in the Request was never considered by the Court,
Upsher-Smith notes that a position taken in a prior court proceeding does not constitute an

admission in a subsequent proceeding. Subject to and wrthout waiving its objections, afier

diligent inquiry Upsher-Smith can neither adinit nor deny the Request.

Request No. 43 : In the Schering/Ifpsher Patent Litigation, Upsher never took the
position in papers filed with the New Jersey District Court that the ‘743 Patent was valid.

Answer:

Complaint Counsel has access to ali the papers and documents referred to in the Request,
and these documents provide the best evidence to the positions Upsher-Smith may or imay aot
have taken in the litigation referenced in the Request. Upsher-Smith objects to the Request
insofar as it requires Upsher-Smith to review information already provided to Complairt Counsel
to answor the Request.  Moreover, Upshcr—Smifh notcs that a position taken iﬁ a court

proceeding does not necessarily constitute an admission in a subsequent proceeding. Upsher-



Smith further notes there is a strong presumption as to the validity of a patent. Subject {0 and
without waiving its chjections, Upsher-Smith upon information and helief’ admits it did not take
the position that the 743 Patent was valid, but Schering-Flough did and the Court never resolved

the izaue.

Request No. 44:  In the Schering/Upsher Paient Litigation, Upsher never took the
position in papers filed with the New Jersey District Court that the “743 Patent was

enforceahle.

Answer:

Complaint Counsel has access to all the papers and doguments referred to in the Request,
and these documents provide the best evidence to the positions Upsher-Smith may or may not
have taken in the litigation refcrenced in the Request, Upsher-Smith objocts to the Reguest
insofar as it requires Upsher-Smith to review information already provided tn Complaint Counsel
to answer the Rogquest. Moreover, Upsher-Smith notes that a position taken mm a court
proceeding does not necessarily constitute an admission in a.subsequent proceeding, Subject to
and withoul walving its objections, upun inlormation an-:i beliel Upsl.ler adinits it did not take the
pasition that the “743 Patent was enforceable, but Schering-Plough did and the court never

resolved the issue.

Request No. 31: The New Jersey District Court made ne finding that Upsher’s
generic version of K-Thir 20 was likely tn infringe che “743 Patent.

Answer:

Upsher-Smith objects to the Request insofar as it requires Upsher-Smith to review the
mformation already provided to Complaint Counsel to answer the Request. Moreover, Upsher-
Smth notes that a position taken in & court proceeding does not necessarily constitute an

admission in a subscquent proceeding. Subject to and without waiving its objections, upan



information and belief, Upsher-Smith admits that the District Court made no finding that Upsher-
Smith’s generic version of K-Dur 20 was likcly or unlikely to infiinge the “743 Patent.

Request No. 52: The New Jersey District Court made ne linding that the <743
Patent is not imvalid.

Answer:

Upsher-Smith objscts to the Request insofar as it requires Upsher-Smith to review the
information already provided to Complaint Counsel to answer the Request. Moreover, Upsher-
Smith netes that a poesition taken in a count proceeding does not necesgarily constitute an
admission in a subsequent preceeding. Upsher-Smith also ohjects to the Request on the srounds
that it is confusing, as Complaint Counsel prepared the Request in terms of a triple-negative.
Further, Upsher-Smith notes that there is a strong presumption as o the validity of a pat::.n.t.
Subject to and without waiving its objectiens, upon information and belief, Upsher-Smith admits
that the District Court made no finding that the ‘743 palent was valid or invalid.

Request No. 53: The New Fersey District Court made no finding that the ©743
Patent is cnforceabie,

Answer:

Upsher-Smith objects to the Request insofar as it requests Upsher-Smith to review all of
the information already provided to Complaint Counsel to answer the Request. Moreover,
Upsher-Smith notes that a position taken in a court proceeding does not necessarily constitute an
admission in a subsequent proceeding, Subject to and withou! waiving its objcctions, upon
information and belief Upsher-Smith admits that the New Jersey District Court made no finding

that the “743 patent is enforceable or unenforceable.



Request No. 38: At the time of the Schering/Upsher Agreement, there was a
possibility that Upsher conld have won the Schering/Upsher Patent Litigation if it
continued the Schering/WUpsher Patent Litigation.

Answer:

Upsher-Smith objects that the Request reyuires a legal conclusion. Upsher-Smith [vrther
objects to the Request as vagus. The terms “possibility” and “woq” have not been defined and
are confiising and ambiguovs. The Request is also argumentative. Furthermore, the Fequest

calis for speculation and is therefore denied.

Bedquest No, 391 At the time of the Schering/Upsher Agreement, Upsher believed
that it conld have won the Schering/Upsher Patent Litigation if it continued the
Schering/Upsher Patent Litigation.

Answer:

Upsher-Smith objects to the Request as vagoe and overbroad. ﬁpsherﬂmith objects to
the PRequest in that it secks information protected by Attorney-Client Privilege., The terms
“Upsher believed” and “won™ have not been defined and are vzpue and ambiguous. Upsher-

Smith is a corporation and vnable to form a collective belief as a factual matter. Thus, the

Rexquest is dented.

Request No. 60; At the dme of the Schering/Upsher Agrecment, it was aot certain
that Schering would prevail in the Schering/Upsher Pailent Litigation.

Answer:

Upsher-Smith objects to the Request as vague and amﬁiguws, The tenms “not certain”
and “would prevail” have not been defined and arc vague and confiusing. Upsher-Smith is a
corporation unable to form a coliective belief as a factual matter. Upsher-Smith objects to and

denies the Requesl inselar as # requires speculation on the part of Upsher-Smith,



Request No. 72:  On November 20, 1998, Upsher received final FIDA approval for
its peneric version of K-Dur 20.

Answer:

.Upsher—Smith objects to the Request as it secks a legal conclusion as to fina]l FDA
approval.  Upsher-Smith objects 1o the term “final” as vague and amhi@nus. Lfpsher-Smith
refers Complaint Counsel to which 15 the best evidence of
the information Snﬁght m the Request. Subje.ct to aﬁd without waiving its objections, Upsher-

Smith admits the Request.

Request No. 73: As of November 20, 1998, FDA law and regulations permitted
Upsher to begin the commercial sale of its generic version of K-Dur 20,

Answer:

Upsher-Smith objects to the Request insofar a3 it requires & legal conclusion as to “FDA
law and regulations,” Moreover, Upsher-Smith objccts to the term “FDA law and regulations”
as vague and ambiguous. Tpsher-Smith demies the Request becauvse, upon information and
belief, UUpsher-Smith had to meet other FDA Tequirements prior to beginning the commercial
sale of Kior Con M2,

Request No. 74:  Upsher did not begin the commercial sale of its generic version of
K-Dur 20 on November 20, 1998 or at any lime prior to September 1, 2001,

Answer:

Upsher-Smuth objects to the Request to the extent the term “commercial sale” requires a
tegal conclusion.  Upsher-Smith further objects to the Request as vague, because the phrase
“begin the commercial sale” is vagne and can have multiple meanings. Subject to and without

waiving its objections, Upsher-Smith admits the Request.



Request No. 78:

Answer:

Request Wo. 83:

Answers

Request No. 84:

Answer:



Request No. 85:

Answer:

Request No. 87:

Answer:



Request No, 88:

Answer:

Request No. 89:

Answer:



Request No, 90;

Answer:
Upsher-Smith objects to the Request as it calts for information necessarily beyond its

knowledge as to action by

Request No, 95:

Ansywer;
Upsher-Smith objects to the Requesi because il calls for information beyond 1Jpsher-

Smith’s knowledge.

Request No. 26:

Answer:
Upsher-Smith objects to the Request becausc it calls for infermation beyond Upsher-

Smith’s knowledge.

Request No, 97:

Answer:

Upsher-Smith objects to the Request because it calls for information beyond Upsher-

Smith’s knowledge.



Request No, 98;

Answer;
Upsher-Smuth objects to the Request as it requests information beyond the knowledge of

Upsher-Smith.

Request No, 3%

Answer:

Rmiuest No. 100:

Answer:



Request No. 103;

Answer:

Request No, 104:

Answer:



Requesi No. 105:

Answer:

Request No. 106:

Answer:

Request No. 120: The Schering/Upsher Agreement was not presented (o the New
Jersey District Court for approval.

Answer:

Upsher-Smith objects to the Request insofar as it requests Upsher-Smith {o review the
information already provided to Complaint Counsel 10 answer the Request, Subject to and
without waiving its objections, Upsher-Smith, upon information and belicf, admits that the

Schering/Upsher Agreement was not presented to the New Jersey District Court for approval,



"Further, Upsher-Smith, upon information and belief, notes that the New Jersey District Court
rever requested and never requited that the Agreernent be submitted.

Request No. 121: The New Jersey District Court did not approve the
Schering/{Upsher Agreement.

Answer:

Upsher-Smith objects to the Request insofar as it requests Upsher-Smith 1o review the
information already provided to Coﬁlp]aint Counsel to answer the Request. Subject to and
without waiving these ohjections, Upsher-Smith, upon information and belief, admits that the
New Jersey Distnct Court did not apprave the Schering/Upsher-Smith Agreement.  Upsher-
Smith notes, upon information and belief, that tive New Jersey District Court never required and

did not request approval of the Agreement.

Request No. 122: The Schering/Upsher Agreeinent was not presented to any federal
district court for approval.

ANSwear;

Upsher-Smith objects to the Regquest insofar as it requests Upsher-Smith to review the
information already provided to Complaint Counsel to answer the Request.  Subject to and
without waiving its objections, Upsher-Smath, upon information and belief, admits that the
Schering/Upsher-Smith Agreement was not presented to any federal distnct court for approval.
Tlpon information and belief, Tlpsher-Smith notes that no federal district court required or
requested that the Agreement be so presented.

Request No, 123: The Schering/Upsher Agreement was not approved by any federal
district court,

Answer;



Upsher-Smith objects t¢ the Request insolar as it requests Upsher-Smith to revicw the
information already provided io Complaint Counsel o answer the Requests. Subject to and
without waiving its objections, Upsher-Smith, upon information and belief, admits that the
Apreement was not approved by any federal district court.  Upsher-Smith notes, vpon

irformation and belief, that no federal district court required or requested that the Agreement he

approved.

Request No, 124:

Answer;

Request No. 129;

Answer:



Request No. 130:

Answer:

Request No. 131

Answer:



Request No, 132:

Answei:

Request No. 133;

Answer:

Request No, 135;

Answer:



Request No. 136:

‘Answer:

Request No. 138:

Answer:

Request No. 13%:

Answer:



Bequest No. 140:

Answer:

Reguest No. 141:

Answer;

E-Dur 20,



Request No, 142:

Answer:

Requoest No, 143;

Answer:

Request No. 157; Warrick, a part of Schering, began selling a bicequivalent
aliermative (o K-Dur 20 in September 28401.

Answer:
Upsher-Smith objects to the Reguest because 1t seeks information beyond Upsher-
Smith’s knowledge.  Subject to and without waiving s objections, Upsher-Smith, upon

information and belief, admits that Warrick began selling a generic alternative to K-Dur 20

carlier this vear.



Request No. 158: Substitution from a brand product to its bicequivalent or AB-
rated generic product occurs at a faster rate in 2001 than it did in 1997,

Answer:

Upsher-Smith objecis to the Request because it is vague and overbroad, because, among
other teasosns, the terms “substitution” and “biocquivalent” are vague as used in the Request.
Upsher-Smith farther objects because the Request calls for information bevond its knowledge,
and any such answer would require speculation on the part of Upsher-Smith, Upsher-Smith
further objects to the Request ingofar as it requests information that is irelevant to the
allegations n ihis matter. Subject te and without waiving Tts objections, Upsher-Smith denies

the Request because it calls for speculation, and calls for information irrelevant to this matter.
Request No, 161:

Answer:

Request No. F63:

Answer:



Reguest No. 173:

Answer;

Request Na. 174:

Answer:



Request No. 176;

Answer:

Request No. 178:

Answer:

Regquest No. 179

Answer:



Reguest No, 150;

Answer;

Reqguest No, 241;

Answer;

Request No. 274: Elevaied levels of liver enzyme SGOT in the bloodstream are an
indication of either liver disease or liver damage.

Answer:
Upsher-Smith objects to the Reguest as vague and ambiguous. Subject to and without
walving its abjections, Upsher-Smith denies the Request.  Assuming 3GOT refers to “serum

glutamic oxaloacctic transamimase,” clevated SGOT levels may be found in organs other than the



irver and may be the result of muscle damage unrelated to the hiver, such that elevated SGOT
levels do not necessarily indicate “liver disease or liver damage.”

Request No, 275; Elevated levels of Jiver enzyme SGPT in the bloodstream are an
indication of either liver disease or liver damage.

Answer: lpsher-Smith objects to the Request as vapue and ambiguous, Subject to and
without waiving its objections, Upsher-Smith demies the Request. Assuming SGPT refers to
“transarminase, serum glutamic pyruvie,” this enzyme 18 normalty present in liver and heﬁt cells
and may be elevaled due to an insull 1o the hearl, such as [formn a heart altack, or even from
certain medications, such as, for cxample, Advil. Interpretation of elevated SGPT depends en
context.

Request Nao. 285:

Answer;

Request No. 286;

Answer:



Request No. 287;

Answer;

Request No. 288:

Answer:

Request No. 289;

Answer:



Reqguest No, 290

Answer;

Hequest No. 291:

Answer:

Request No, 292;

Answer:



Request No, 294;

Answer:

Request No. 299;

Answer:

Request No, 301:

Answer:



Request No. 302:

Answer:

Request No. 304;

Answer:

Request No. 304:

Answer:



Request No. 310;

Answer:

Request No, 312: Kos™s Niaspan product was a once-daily fﬂrmulat.inn of niacin,

Answer:

Upsher-Smith objects to “was” as used in the Request as wvague, confusing and
ambiguous as to time. Upsher-Smith objects to the Request to the extent 1t implies the
formulation of Kos's Niaspan changed at some pont.  Subjecl lo and without waiving its

objections, [fpsher-Smith admits that in 1997 Kos’s Niaspan product was a ence-daily formaticn

of niacin.

Request No, 31%:

Apnswer:



Request Na, 319:

Answer;

Requesi No. 320;

Answer:

Request No. 322:

Answer;



Request No. 324;

Answer:

Request No. 329:

Answer:

Request No, 330:

Apswer:



Hequest No. 332;

Answer:

Request No. 334:

Answer:



Dated: Movember 13, 2001 Respecifully submitted,

YWHITE & CASE LLP

J. Mark Gidley

Christopher M. Curran

Rajeev K. Malik

601 Thirteenth Street, N.W,
Washington, B.C. 20005-3807
TFelephone: {202) 626-3600
Facsimiie: (202) 639-9355

Attorneys for Upsher-Smith Laboratories, In.



CERTIFICATE OF SERVICE

I, Dernis Keily, hereby certily that ont November 13, 2001, 1 caused a copy of Upsher-
Sruth’s Responses And Obgections To Complaint Counsel’s Revised Third Requesi For
Admissions to be served upen the following persons by facsimile, electronic mail and on
Nowvenber 14, 2001 by hand delivery:

Hen. D. Mickael Chappell
Admimstrative Law Judge
Federal Trade Comnussion
Foom 104

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20380

Karen G. Bokal

Federal Trade Comenizsion, 3113
601 Pemnsylvania Averme, N.W.
Washington, DC 20580

Laura S, Shores

Howrey Simon Amold & While
1299 Pennsylvania Averue, N.W.
Washington, DC 20004

Pennis M. Kelly { :



UNITED STATES OF AMERICA
FEDERAI TRADE COMMISSION
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WAY 1 0 2001
SEcrprant

Amencan Home Products Corporation,
a corporabion.

: )
It the Matter of )
}
Schering-Flough Corporation, }
a corparation, )
)
Upsher-5mith Laberatories, ) Dracket No. 9297
a corporation, 3 '
)
and )
]
)
)
)

PROTECTIVE ORDER GOVERNING DISCOVERY MATERIAL

For the purposc of protecting the irm:rcst.s of the parties and third parties in the above
czphioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:

IT IS HERERY ORDERETD THAT this Protective Order Governing Confidentizl
Matedial (“Protective Order™) shall govem the handling of all Discovery Matenial, as hereafier
defined,

DEFINITIONS

L. “Matter” means the matter captioned In the Marter of Schering-Plough Corporation,
Uipsher-Smith Lahorataries, and American Home Producis Corporation, Docket Number 9297,

pending betore the Federal Trade Commission, and il subsequent appellate or other review



proceedings related thereto.

2. “Commission” or “FTC" means the Federal Trade Commiseion, or any of its
employess, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or gxperts for the purposes of this Matter.

3 “Scheting-Flough™ tneans Schering-Plough Corparation, a corporation organized,
existing, and doing business under and by virtue of the laws of the State of New Jersey, with its
office and principai place of business located at Kenilworth, New fersey.

4 “Upsher-5mith™ means Upsher-Smith Laboratories, Inc., a corperation erganized,
existing, and doing business imder and by virtwe of the laﬁs of the state of Minnesota, with its
office and principal place of business located at Plymouth, Minnesota.

5. “AHP” means American Home Products, a corporation crganized, existing, and doing
business under and by virtue of the laws of the State of Delaware, with.'its office and principﬂ
place of business located at Madison, New Jersey.

f. “Party” means either the FTC, Schering-Flongh, Upsher-Smith, or AHP.

7. “Respondents™ means Schering-Plough, Upsher-Smith, and AHP.

8 “Cutside Counsel” means the law finns that are counsel of record for Respondents in
this Matter and their associated attorneys; or other persens regularty employed by such law firmsg,
including kel assistants, cleérical staff, and information management persotmel and temporary
personne] retained by sueh law firm(s) to perform Jegal or clenicat duties, or to provide logistica)
litigation support with regard to this Matter; provided that any attorney associated with Cutside
Counsel shall not be a director, officer or e:fnpia:,ree of Respondents. The tenn Outside Counsel

docs not include persons retained as consultants or experts for the purposes of this Matter.



a. “Producing Party™ moeans a Party or Thind Party that produced or intends 1o prodoce
Confidential Discovery Material to any of the Parties. For purposes of Confidential Discovery
Material of a Third Party that either is in the possession, custedy or control of the FTT or has
been produced by the FTC in this Matter, the Producing Party shall mean the Third Party that
originally provided the Confidential Discovery Matgrial to the FTC. The Producing Party shall
- also mean the FTC for purposzes of any document or material prepared by, or on behalf of the
FTC.

10. *Third Party” means any natwral person, parmership, cotporation, association, or other
legal entity nat nameﬂ as a party to this Matter and their employees, directors, afficers, atiomeys
angd agents.

11 “Expert/Conszultant” means experts or other persons who are retained to aggtat
Complaint Counsel or Respondents’ counsel in preparation for trial m: 1o give testimony at trial.

12 “Document™ means the complete original or a true, cormect and complete copy and
arry nom-identical copies of any wntten or graphic matter, no matter how produced, recorded,
stored or reprudu;:ul, including, but oot limited to, any wriling, letter, envelope, telegraph
mezting minute, memorandum statement, affidavit, declaration, book, record, survey, map, study,
hapdwnitten note, working paper, chart, index, ta.bu.laﬁun, graph, tape, data sheet, data processing
card, pritout, microfilm, index, computer readablz media or other electronically stored data,
appointment book, diary, diary entry, calendar, desk pad, clephone message alip, note of -
imerview or communication or any other data compilation, incinding all drafts of all such
documents, “Document” alse meludes gvery wniting, drawing, graph, chart, photograph, phono

record, tape, compact disk, video tape, and other data compilations from which information can



be obtained, and includes al} drafis and all copics of every such writing or record that conlain any
comimentary, notes, or marking whatsoever not appearing on the original.

13, “Discovery Matenal” includes without limitation deposition lestirmony, deposition
extubits, interrogatory responses, admissions, affidavits, declarations, documents produced
pursyant to compulsory process or voluntarily in lieu thereof, and any other documents or
information produced or given to one Party by anothar Party or by 2 Third Party in conneetion
with discovery in this Matter.

14, “Confidential Discovery Material” means all Diszavery Material that is designated by
g Producing Party as confidential and that is covered by Section 6(f) of the Federal Trade
Commissien Act, 15 U.S.C. § 46(f), and Commission Rale of Practice § 4.10(a)(2). 16 C.F.R.

§ 4.10(a)(2); or Section 28{c}7) of the Federal Rules of Civil Frocedure and precedents
thereunder. Confidential Discovery Material shall include non-public ecommercial information,
the disclosure of which to Respondents or Third Parties would canse substantial commercial
harm or personal embarrassment to the disclosing party. The following is a nonexhaustive list of
examples of information that likely will qualify for ireatment as Confidential Discovery Material:
strategne plans (involving pricing, marketing, rescarch and development, product roadmaps,
corporate alliances, or mergers and acquisitions) that have not been fully impiemented or
revealed 1o the public; rade secrets; customer-specific evalnations or data {e.g., prices, volumes,
or revenues); personnel files and evaluations; information subyject to confidentiality or non-
disclosure agreements; proprictary technical or engineering information; praprietary financial - -
dats or projections; and propietary conswmter, customer or market research or analyses

applicable-to current or fulure market conditions, the disclosure of which could reveal



Confidential Discovery Material.

TERMS AND CONTHTIONS OF PROTECTIVE ORDER

1. Discovery Material, or information denved thereliom, shall be used selely by the
Parties for purposes of thiz Mattar, and shall not be nged for any cther purpoesze, including without
limitation any business or commercial purpose, except that with notice to the Producing Party, 2
Party may apply 10 the Administrative Law Judge for approval of the use or disclosure of any
Discovery Material, or information derived therefrom, for any other proceeding. Provided,
howewver, that in the event that the Party seeking te use Discovery Material in any other
proceeding is granted leave to do so by the Administrative Law Judge, it will be required to take
appropiate steps o preserye the confidentiatity of such material. Additionally, in such event, the
Commission may only uge or disclose Discovery Material as provided.h}r {1) its Rules of
Practice, Scctions 6(f) and 21 of the Federzl Trade Cominission Act and any cases so construing
them; and (2) any other legal obligation imposed upon the Commission. The Parties, in
conducting discovery from Third Parties, shall attach to such discovery requests a copy of this
Protective Order and a cover letter that will apprise such Third Parties of their rights hereunder.

2. Thiz paragraph concems the designation of material a5 “Confidential™ and “Festricted
Confidential, Attorncy Eyes Only.”

(a} Destgnation of Documents as CONFIDENTIAL - FTC Tocket No. 9297,
Discovery Material may be designated as Confidential Discovery Material by Producing
Parties by placing on or affixing, in such manner ac will not interfere with the legibility therenf,

the notation “"CONFIDENTIAL - FTC Docket No. 9297 (or other similar notation containing 2



reference 1o this Maner} to the first page of a document containing such Confidential Discovery
Material, or, by Parties by instructing the court reporter to denote each page of a ranscript
containing such Cenfidential Discovery Material as “Confidential.” Such designations shail be
made within fourteen days from the initial production or deposition and constifute a good-faith
representation by counnsel for the Party or Third Farty making the designations that the document
constitutes or contains “Confidential Discovery Material ™

(b) Designation of Documents as “RESTRICTED CONFIDENTIAL,
ATTORNEY EYES ONLY —FTC Docket No. 9297."

En order to permmit Producing Parties o previde additienal protection for a limited number
of documents that contain highty sensitive commercial information, Producing Parties may
desigmats decuments as “Bestricted Confidential, Attomey Eyes Only, FTC Docket No. 9297 by -
placing on or affixing such legend on each page of the docurpent. It is anticipated that
docurnents to be designated Restnicted Confidential, Attorney Eves Only may include certain
markeling plans, sales forecasts, business plans, the financial terms of contracts, cperating plans,
pricing and cost data, price terms, analyses of pricing or competition information, and limited
proprietary persqnnel information; and that this particilarly restrictive designation is to be
wtilized for a limited number of documents. Documents designated Restricted Confidential,
Attorney Eyes Only may be disclosed to Outside Coungel, Complaint Counsel, in-houte counsel
{designated pursuanl 1o paragraph 5, hereof), and 1o Experts/Consultants {paragraph 4(c}, hereof)
that are not current officers, directors or employees of pharmaceutical companies (other than in-
house counsel designated pursvant to paragraph 5 herete). Such malerials may not be disclosed

to Experts/Consultants or to witnesses or deponents at trial ar deposttion {(paragraph 4(d) hi:rcéf},



where the Experts/Consultants, deponents or witnesses are currsnt officors, d;‘rc:::tars, or
emplovees of pharmacentical companies (other than in-house cownsel designated pursuant to
paragraph 5 hereto), except in accordarnce with subsection {¢) of thus paragraph 2. In all other
respects, Restricted Confidential, Attorney Eyes Only material shall be treated as Confidential
Thscovery Matznal and all refersnces in this Protective Order and in the exhibit hersto to
Confidential Discovery Material shall include docoments designated Resiricted Confidential,
Attomey Eyes Only,

{c) Disclosure of Restricted Confldential, Attomey Eves ijnly Maierial to
Experts/Consultants, Deponents or Witnesses Who Are Current Officers, Directors, or
Employees of Pharmaceutical Companies (other than in-house counsel designated pursuant to
paragraph 5 herem).

If any Party desires to disclose Restreted Confidential, Armmi::;.r Eyes Only material to
any Exzert/Consultant, deponent or witness that is a current officer, dircctor, or emploves of a
pharmaceutical comnpany, other than in-housge connsel degsignated pursuans to paragraph 5 herem,
the disclosing Party shall netify the Producing Party of its desirs to disclose such matenal. Such
notice shall identify the specific individuzal to whorm the Restricted Confidential, Attorney Eyes
Only material is to be disclosed. Such identification shall include, but not be limited to, the full
name and professional address and/or affiliation of the identified individual. The Producing
Party may obiect to the disclesure of the Resmictad Corfidential, Attomey Eyes Only material
within five business days of receiving notice of an intent to disclose the Restricted Confidential,
Antomey Eyes Only material to an individual by providing the disclosing Party with a written

statement of the reasons for objection. If the Producing Party timely obiects, the disclosing Party



shal] not disclose the Restricted Confidential, Attomey Eves Only material to the wdcntified
mndividual, absent a written agreement with the Producing Party, order of the Administratjve Law
Fudge or ruling on appeal. The Producing Party lodging an cbjection and the disclosing Party
shall meet and confer in good faith in an attedipt to detemmne the temms of disclosure to the
identified individual. If ar the end of five business days of negotiating the parties have not
resolved their differences or if counsel determine in good faith that negotiations have failed, the
Wisclosing Parly may meke written application o the Administrative Law Judge as provided by
paragraph 7(c) of this Protective Order. [f the Producing Paty does not abject to the disclosure

of Resricted Confidential, Anomney Eyes Only material to the identified individual within five

business days, the disclosing Party may disclose the Restricted Confidential, Attorney Eyes Cnly - .

material to the identified individual.
(d}. Disputes Concerning Designation or Disclosure of Restricted Confidential,
Anomey Eyae Cnly Materzal
Disputes concerning the designation or disclosurs of Restricted Confidential, Attomey
Eyes Only material shall he resoived in accordance with the provisions of paragraph 7.
(e) No Presumption or Inference
e presumption or other infersnce shail be drawn that material designated Restricted
Confidential, Attorney Eves Only is entitled to the protections of this paragraph.
i Due Process Savings Clanse
Nothing herein shall be used to argue that a Party’s right to attend the trial of, or other
proceedings in, this Matter is affected in any way by the designation of matenial as Restricted

Confidential, Attormeys Eyes Only.



3. All documents heretofore obtained by the Commission through compulsory process
or volunarily from any Party or Third Party, regardless of whether designated confidential by the
Party or Third Party, and transeripts of any investipational hearings, interviews and depositions,
that were obtamed during the precomplaint stage of this Matter shall be ireated as
“Confidential,” in accordance with paragraph 2(a) on page five of this Order. Furthermore,
Complaint Counsel shall, within five business duys of the eflective dute of this Protective Order,
provide a copy of thus Ovder o all Parties or Third Parties from whom the Commission obtained
documents during the pre-Complaint investipation and shall notify those Parties and Third
Parties that They shali have thirty days from the affective date of this Protective Order to
determine whether their materials gualify for the higher protection of Restricted Confidential,
Attorney Eyves Only and 10 50 designate such documents.

4. Confidential Discovery Material shall not, directly or indirectly, be disclosed or

otherwise provided to anyone except to:

(ay Complaint Coungel and the Commission, as permitted by the Cammission’s
Rules of Practice;

b} Outside Counsel,

(e} Experte’Consuliants (in accordance with paragraph & hareto);

{d} witnesses or deponents at trial or deposition;

{e} the Administrative Law Judge and personnel assisting him;

fi court reporters and deposition transcript reporters;

(%) Judges and oiher court personriel of any erurt having jurisdiction over any

appeel proceedings involying this Matter; and



(h) any authar or recipient of the Confidential Discovery Material (as indicaled on
the face of the document, record or material}, and any mdividual who was n the direet chain of
supervision of the author at the time the Confidenual Piscovery Material was created or recerved.

5. In eddrtion to the sbove-described persetis, certaii named designated individuals and
in-house counsel, not 1o exceed wo attorneys per corpotale party, who do not have day to day
buziness responsibilities, shall be provided with access to Confidential Discovery Material,
including material designated a3 “Confidential” and “Restricted Confidential, Attorney Eyes
Utﬂf’ﬂl.l. the condition that each such in-house counsed or desipnated executive signs a
declaration n the form attached hereto 29 Exhibit “A" which is incorporated herein by reference.
For Respondens Schering-Plough the designated individuals are fohn Hoffinan, Staff Vice
Prestdent and Assaciate General Counsel; ind Jonathon Wasgerman, Semor Antitrust Counsel.
For Respondent Upsher-Smith, the desigmated individual 15 Mark Rubi:h‘:s, Dircctor of Scientific
Affairs. For Respondent AHP, the designated individuals are Louis L. Hoynes, Jr., Executive
Vice President and General Connsel; and Elljot Feinberg, Assistant Genaral Connse], Antitrust.

iR Cunfidential Discovery Material, including material designated as “Confidemial™ and
“Restricted Confidential, Attorngy Eves Only,” shall not, directly or indirectly, be disclosed o1
otherwise provided to an Expert/Consultant, whether or not that ExpentfCensultant is curremtly an
officer, director, or employee of a pharmaceutical company, unless such Expent/Consultant
agrees in wiiing:

(A} to maintain such Confidential Discovery Material in separate locked rooms or
locked cabinet(s) when such Confidential DHscovery Material is not being reviewed;

{hl to return such Confidential Discovery Material tn Complaint Counsel ar

10



Respondents’ Outside Counsel, as appropriate. upon the conclusion of the Expert/Consuliant’s
assignment or retention aor the conelusion of this Matter;

ey - to not disclose such Confidential Discovery Material ta anyone, except as
permutted by the Protective Order; and

{d) to use such Canfidential Discovery Material and the information contained
therein solely for the purpese of rendering consulting services to a Party to this Matter, including
providing testimony in judicial or administrative procesdings arising out of this Matter.

1. This paragraph governs the procedurss for the following specified disclosuras and
challenges to designations of confidentiality.

{a) Digclosure of Confidential Discovery Material to Experts Who Are Curtent
Officers, Dipectors or Empioyees of Pharmaceutical Companies (other than in-house counsel
designated pursuant to paragraph 5 hereig). |

If any Party desires to disclose Confidential Discovery Material to any Expert who may
testify and who is a current officer, director or emplovee of a pharmaceutical company (other
than in-houge counsel designated pursuar o paragraph 5 herata), the disclosing Party shall
notify the Producing Party of its desire to disclose such matenial. Such notice shall identify the
specific expert who may testify to whom the Confidential Discovery Material is to be disclosed.
Such identificatton chall include, hut not be limited te, the full name and professional address
and/or affiliation of the proposed expert who may testify, and a cierent cumiculum vitae of such
expert identifying all other present and prior employees and/or firms in the pharmaceutical
industry for which or on behalf of which the identified expert has been employcd or done

consialtimg work i the preceding four years. The Froducing Party may ohjeet 1o the disclosure of

11



the Confidential Discovery Material within five business days of receiving notice of an intent to
disclose the Confidential Discovery Material to the 1dentified expert by providing the disclosing
Party with a written statement of the reasons for the objection. If the Producing Party timely
objects, the disclosing Party shall not disclese the Confidential Discovery Material to the
identified expert, absent a written agreement with the Producing Party or order of the
Admimstrative Law Judge. The Producing Party lodging an objection and the disclosing Party
shall me=t and confer in goad faith in an atdempt to determine the terms of disclosure to the
identified expert. If at the snd of five business days of negotiating the parties have not resolved
their differences or if counsel determine in goed faith that negmiations have failed, the disclosing
Party may make writter application to the Administrative Law Judgpe as provided by paragraph
7(¢) of this Protective Order. If the Producing Party does not olject to the disclosure of
Confidential Discovery Material to the identified expert within five business days; the disclosing
Party may dizclose the Confidential Discovery Material to the identified expert.
(b) Challenges to Confidentiality Designations

If any Party segks 1o challengs a Producing Party’s designation of material as Confidential
Discovery Material or any other resttiction contained within this Protective Order, the
challenging Party shall notify the Producing Party and all Parties to this ﬁcﬁnn of the challenge to
such desipnation. Such notice shal! identify with specificity (i.2., by document control numbers,
deposition transcript page and line reference, or other means sufficient to locate easily such
materialsz) the designation being challenged. The Producing Party may preserve its designation
within five business days of receiving notice of the confidentiality challenge by providing the

challenging Party and all Parties to this action with a written statement of the reasons for the

12



desipnation. 1f the Producing Party timely preserves its rights, the Parties shall continue to treat
the challenged material 45 Confidential Driscovery Material, absent a written agreement with the
Producing Party or arder of the Administrative Law Judge. The Producing Party, preserving its
rights, and the challenging Party shall meet and confer in good faith in an attempt to negohiate
changes to any challenged designation. If at the end of five business days of negotiating the
parties have not rezsolved their differsnces or if counsel determine in good faith that negotiations
have failed, the challenging Party may make written apphcation to the Admumistrative Law Judge
as provided by paragraph 7(c) of this Protective Order. 1f the Producing ParTy does not preserve
its Tights within five business days, the challenging Party may alter the designation 25 contained
in the notice. The challenying Party shall notify the Producing Party and the other Parties to this
action of any changes in confidentiality designations.

Regardless of confidential designation, copies of published maéaﬂnﬂ OT NEWwspaper
artieles, and excerpts fiom published books and public documents fiied with the Securities and
Exchange Commission may be used by any Party without reference to the procedures of this
subparagraph.

{c) Fesolution of Disclesure or Confidentiality Iasputes

If nepptiations under subparagraphs Ta)-(b) of this Protective Order have fziled to
rasolve the igsues, a Parny seeking to disclose Confidential Discovery Material or challenging a
confidentiality designation or any other reswiction contained within this Protective Order may
make written application to the Administrative Law Fudge for relief. Such application shall be
served on the Producing Parry and the other Party, and be accompanied by a certification that the

mect and confer obligations of this paragraph have been met, but that pood faith negotiations

I3



have failed to resolve outstanding issues. The Producing Party and any other Parties shall have
five business days to rcspond to the applicztion. While an application 15 pending, the Partiss
shall maintain the pre-application status of the Confidential Discovery Material. Nothing in this
Protective Order shal ¢rcate a presumption or alter the burdea of porsuading the Administrative
Law Judge of the proprietary of a requested disciosure or change in designation.

E. {Conhdential Discovery Material shall not be disclosed io any person described in
subparagraphs 4(c) and 4(d) ahd paragraph 5 of this Proteciive Order unti] such person has
executed and transmitted to Respondent’s ¢counsel or Complant Counsel, a5 the case may be, a
declaration or declarations, as applicable, in the form anached hereto as Exhibit “A," which in
incorporzted heretn by reference. Respondents’ counsel and Complzint Counsel shall maintsin a
file of all such declarations for the duration of the litigat.im Couﬁdnqﬁal Discovery Material
ghali not be copied or reproduced for use in this Mater except 1o the extent such copyving or
reproduction i reasonably necessary to the conduct of this Matter, and all such copies or
reproductions shall be subject m the t-cnns of this Protective Order. [fthe duplication process by
which copies of reproductions of Confidential Discovery Material are made doss not preserve the
comfidentiality designations that appear on the onginal documents, all such copies or
reproductions shall be stamped *CONFIDENTIAL — FTC Docket No., 92977

% The Parties shall not be obligated to challenge the propriety of any designation or
ireatment of information as confidential and the fatlure to do so promptly shell not preclude any
subsequent objection to such dasigation of treatment, or any motion seeking perission to
disclose such matenal to persons not referred to in paragraphs 4 and 5 above. 1f Confidential

Discovery Material 15 produced withont the Iégend attached, such docnment shall be treared as
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Confidential from the time the Producing Party advises Complaint Counsel and Respondents’
counsel 1 writing that such matenal shonld be so designated and pravides all the Parties with an
appropriately labeled replacement. The Parties shall retorn promyitly or destray the unmarked
documents.

10, Tithe FTC: (a) reeeives a discovery request that may require the disclosure by it of 2
Third Party's Confidential Discovery Material; or (b) intends to or is required to disclose,
voluntanly or involuntarily, a Third Party’s Confidential Discovery Material {whether ot not such
disclosure ig in response to a discovery requeat), the FTC promptly shall notify the Third Party of
gither receipt of such ﬁqmst or its intention to disclose such material. Such notification shall be
in writing and, if not otherwise done, sent for receipt by the Third Party at feast five business
days before production, and shall include 2 ¢copy of this Protective Order and a cover letter that
will apprise the Third Party of its dghts hersunder.

11. I any person receives a discovery teqnest in another proceeding that may require the
diselosure of & Producing Party’s Confidential Dnscovery Matenial, the subpoena recipient
promptly shall notify the Producing Party of receipt of such request. Such notification shall be in
writing and, if not otherwige done, seng for receipt by the Producing Part at least five business
days before production, and shalt include a copy of this Pretective Order and a cover letter that
will apprise the Producing Party of its rights hereunder. The Preducing Party shall be solely
responsible for asserting any objection to the requested production. Nothing herein shall be
construed as requiring tha subpoena recipient of anyone else covered by this Order to chatlenge
ot appeal any such order requiring production of Confidential Discovery Matenial, o to subject

itself to any penalties for noncompliance wilh any such ordes, or to seek any relisf from the
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Adminstrauve Law Judge or the Camnrnission.

12. This QOrder poverns the disclosure of information during the course of discovery and does
not constitute an in comera order as provided in Section 3.45 of the Commission’s Rules of
Practice, 16 C.F.R. § 3.45.

13. Nothing in this Protactive Order shall t.:e construed to conflict with the provisions of
Sections 6, 10, and 21 of the Federal Trade Commission Act, 15 U.S.C. §§ 46, 50, 37b-2, or with
Rules 3.22, 3.45 or 4.11(b)-{e), 16 CF.R. §§ 3.22, 3.45 and 4.11(b)(e).’

Axty Party or Producing Party may move at any tirne for iz camera treatment of any
Confidential Discavery Material or any portion of the proceedings in this Matter 1o the extent
agcessary for proper disposition of the Matter. An application for iz camera treatinent must met
the standards set forth in 16 C.F.R. § 2.45 and explained in fn re Dura Lube Corp., 1999 FTC
LEXIS 255 {Dee. 23, 190%),

14, At the conclusion of this Matter, Rescondents’ coungel shall return to the Producing
Party, or destroy, all originals and cepies of documents and all notes, memoranda, or other papers
containing Confidential Discovery Material which have not been made part of the public record
in thig Marter. Complaint Counsel shall dispose of all documents in accordance with Rule 4.12,
16CFR. §4.12.

15. The provisions of this Protective Qrder, insofar as they resteict the comraunication and

uge of Confidential Discovery Material shall, without written permission of the Producing Party

! The ripht of the Administrative Law Judge, the Commission, and reviewing courts to
disclose information afforded in camerz treatment or Confidential Discovery Material, to
the cxtent necessary for proper disposition of the proceeding, is specifically reserved
pursuant to Rule 3.45, 16 CFR. § 3.45,
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or further order of the Administrative Law Judge hearing this Matter, continue to be binding after
the conclusion of this Matter.

16. This Protective Order shall not apply to the disclosure by a Producing Party or its Counsel
of such Producing Party’s Confidential Discovery Material to such Producimg Party’s employees,
agents, former employess, hoard members, directors, and officers.

{7. The production or disclosure of any Discovery Material made after entry of this
Protective Order which 2 Producing Party claims was inadvertent and should not have been
produced or disclosed hecause of a privilege will not automatically be deemed to be a waiver of
any privilege to which the Pruducing Party would have been entitled had the priviteged
Discovery Material niot inadvertently been produced or disclosed. In the event of such claimed
inadvertent production or disclosure, the following procedures shall be followed:

(a) The Producing Party may reguoest the return of any such Discovery
Mutenal within twenty days of discovering that it was inadvertently produced or disclosed (or
inadvertenly produced or disciosed withowt redacting the privileged content). A tequest for the
retun of any Discovery Marerial shall identify the specific Discovery Material and the basis for
asserting that the specific Discovery Material {or portions thereof) is sabject to the attorney-client
privilege or the work product docirine and the date of discovery that there had been an
madvertent production or disclosure.

)] If & Producing Party requests the retum, porsuant to this paragraph, of any
such Discovery Material from another Party, the Party to whom the request is made shall return
immediately to the Producing Party all copies of the Discovery Material within its possession,

custody, or control-—including all copies in the possession of experts, consultants, or others to
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whom the Diseovery Material was provided—anless the Party asked to return the Diseovery
Matenal in good faith reasonably believes that the Discovery Material is not privileged. Soch
good faith belief shall be based on either (i} a facial review af the Discovery Material, or (ii) the
madegquacy of any explanations provided by the Producing, Party, and shall not be bused on an
argument that preduction or disclosure of the Discovery Matenial waived any privilege. In the
event that only portions of the Discovery Material contain privileged subject matter, the
Prodtucing Party shall substimute a redacted version of the Discovery Material at the time of
making the reguest for the return of the requested Discovery Material,
ic) Should the Party contesting the request to return the Discovery Material

pursnant to this parsgraph decline to retum the Discovery Material, the Producing Party seeking
remurn, of the Discovery Material may thereafter move for an order compelling the retum of the
Discovery Material. [n any such moation, the Preducing Party shall have the burden of showing
that the Discovery Material is privileged and that the production was inadvertent.

18. Entry of the foregoing Protective Order is without prejudice to the right of the Parties
at Third Parties to apply for further protective orders or for modifization of any provisions of this

Protective Order,

ORDERED: T Qéﬁftgt
D. Michael Chapp

Administrative Law Judge

Date: May 1), 2001
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

I the Matter of

Schering-Plongh Corporation,
a corporation,

Upsher-Smiith Labhoratories, Dokt No. 9297

a corporation,
and

American Heme Products Corporation,
a Corporator.

bl i o SR T

DECLARATION CONCERNING PROTECTIVE
ORDER GOVERNING DISCOVERY MATERIAL

I, [NAME], hereby deciare and certify the following to be frue;

1. [Statement of etnployment]

2. 1 hiave read the “Protective Order Governing Discovery Material™ (Protective Onder'™)
issued by Administrative Law Judge D. Michael Chappedl on May 10, 2001, in connection with
the above captioned matter. | undérstand the restrictions on my use of any Confidential
Discovery Material {as this term is used in the Protective Order) in this action and 1 agres to
ahide by the Protective Order.

3 T understand that the cestrictions on my use of such Confidential Discovery Material
include:

a. that [ will nge such Confidentie] Discovery Material only for the purposes
of preparing for this proceedings, and heanng(s) and any appeal of this
proceeding and for no other purpose;

b. that I will net disclose such Confidential Discovery Material 10 anyone,
except a5 permitted by the Protective Order; and

c. that upon the temmination of my participation in this proceeding I will



promiptly return all Confidential Discovery Material, and all notes,
memoranda, or other papers containing Confidential Discovery Material,
to Complaint Counsel or Respondent’s counsel, as appropriate.

4. I understand that if I am receiving Confidential Driscovery Material as an
Expert/Consultant, as that term 1s defined in this Protactive Order, the restnctions en my use of
Confidentiai Discovery Material also include the duty and obligation:

a to maintain sueh Confidential Discovary Material in separate iocked
roomis) or lacked cabinet(s) when such Confidential Discovery Material is
ot being reviewed;

=3 to return such Confidential Discovery Material to Complaint Counsel or
Respondent’s Quiside Counsel, as appropriate, upon the conclusion of my
assigmment or retention; and

£ to uge such Confidential Discovery Material and the information contained
therein solely for the purpose of rendering consulting services to a Party to
this matter, including providing testimony in judicial or administrative
proceedings arising out of this matter.

i, T am fully aware that, pursuant to Section 3.42(h} of (he Comrnission's Rules of
Practice, 16 C.F.R. § 3.42(h), my failure to comply with the terms of the Protective Order may
constitute contempt of the Commission and may syhject me to sanclions imposed by the
Comamission.

Date:

Full Mame [Typed or Printed]

Signature



