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UPSHER-SMITH LABORATORIES, INC,, PUBLIC YERSION
a corporation,
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CORPORATION,
- corporation.

MEMORANDUM IN SUPPORT OF COMPLAINT COUNSEL’'S
"MOTION TO LIMIT OR EXCLUDE DUPLICATIVE
AND IMPROPER EXPERT WITNESS TESTIMONY

The Commission’s complaint charges that Schering-Plongh Corporation entersd into
unlawfitl agreements with its only fwo potential competitors a1 the tme — Upsher-Smith
Laboratories and American Home Products Corporation — as part 0f Schering’s sirategy o delay

entfy of low-cost genernic competition to Schenng’s highly profitable prescrption drug K-Dor 20.

At trial we will show that those agreements, i which Schenng paid Upsher and AHP millions of

dellars in retarn for the generic’s deferred competition, certainly benefied both Schering and its
potential rivals, but only at a considerable cost to consumers. As part of our proof, we intend to
call three testifying experts:

- Dr. Nelson Levy will explain why Schenng’s $60 million non-contingent payment

to Upsher was not a license fee for the products held by Upsher, as respondents
contend.



. Dir. Tomothy Bresnahan wall testify that, based on his econornic analysis,
Schering’s agreements with Upsher and AHP are anticompetitive and harmed
consumers by delaying expected generic entry; ami

- Mr. Joel Hoffiman will provide an overview of the relevant regulatery and
statiory Tamework.

Respondents® primary defense to the Commnission’s charges is to offer up nineteen expert
witfiesses (twelve from Schering' and seven from Upsher) to support what they contend is the
proper way io assess the lepality of the chailenged agreements. The teshmony of many of these

experts will be largely repetitive and unnecessarily cumulative. Specifically, the mépnndents
have named the following experts:

. Six expert wiinesses to expiain why the Court shounld believe Schering’s $60
million payment was a fair market price for Lhe licenses held by Upsher,
inciuding:
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v Ten expert wittieszes to offer their analysis and proposed testtmony on how the
Cournt should assess whether a patent seitloment apreement is anticompetitive,
incinding:
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! Respondent Schering has zlso narned a thirieenth expert for sur-rebutial.
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Allowing each of these sixieen’ overlapping experts to testify will “merely burden the
record” with “unduly repetitious, cumulative, and marginally relevant™ testimony and will
thoroughly and unnecessarily delay these proceedings .’

Furthermore, twa of Schenng’s experts will provide testimony that includes improper
legal opintons on the dispesation of the patent infingement htigation. These two experts also
employ methods that are not sufficiently reliable to éatisf}f the requirements of Commission Rule
3.43(b).* This impreper testimony will merely confiase the relevant issues and should therefore
be excluded.

Accordingly, complaint counsel move that respendents’ expert testimony be limited in
conformance with the attached proposed orders.

ARGUMENT

This Cowrt “has bread discretion in admitting and excluding expert testimany.™ Even

relevant evidence “may be excluded” under Commission Rule 3.43(b) for “considerations of

* Complaint counsel do nnt chaltenge the testimony of respondents” other three experts
on the specific basis that is the subject of thzs motion.

7 Federat Trade Commission Rules of Practice Amendments, 61 Fed. Reg. 50,640 at
50,644 (1996).

* FTC Rutles of Practice for Adjudicatory Proccedings, 16 C.F.R. § 3.43(b) (2001)
{requiring that “unreliable evidence shali be excluded™).

1 See Davis v. Mason County, 927 F,2d 1473, 1484 (0th Cir. 1991) vecated in part, on
ather grounds 984 F.2d 345 (9th Cir. 1993).
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unduc delay, waste of time, or nesdless presentation of cumutative evidence.”™ And courts often
exclude expert testimony for this reason.’

In determining whether expert testimony should be excluded as unduly cumulative this
Cﬁm‘t e not find that the proposed testimony will overlap in all respeets.® Nor must it find
that the experts rely on the same methodology or have the same background.” Rather, the test is

whether the “small increment of prohability it adds™ to the truth or falsity of a matenal fact 1s

% FTC Rules of Practice for Adjudicatory Proceedings, 16 CF.R. § 3.43(b) (2001).
Acoording to the Commission, this “rule is intended 1o malce clearer {o litigants that the ALT is
empowered to exclude unduty repetiious, cumulative, and marginally relevant materials that
merely burden the record and delay the inal. This clarification is intended to enhance the AEF's
ability to assemble a concise and managesble record.” Federal Trade Commission Rules of
Practice Amendments, 651 Fed. Reg. 50,639, 50,644 (1996).

? See Davis, 927 F.24 at 1484 (affirming ifal court’s exclusion of experi testimony as
cumuiative where excluded testimony would have been on the “same tapic”™ as another expert’s
testimony); Lecfe v. Air Logistics, Inc, 876 F.2d 409, 411 {upholding distnct cowrt’s decision to
exclude the testimony of an expert witness based on a comparison of the aclual testimony of the
expert ellowed to testify and the testimony to be offered by the excluded expert witness);
Adalman v. Baker, Waits & Co., B07 F.2d 359, 370 (4th Cir. 1986} (excluding testimony of
independent expert witness proper whera testimony would have been cumulative of the testimony
of  fact witness). See afso Actna Cas, & Sur. Co. v. Guynes, 713 F.2d 1187, 1193 (5th (.
1983) (“1t is well within the discretion of a [court] to hmit the number of expert witnesses who
testify at trial™); Upsher-Smith Labs., Inc. v. Mylan Labs., Inc., 944 F. Sopp. 1411, 1440 (D.
Minn. 1996} (stating that 2 court “may limit or exclude expert testimony which is cumulative™),
Rios v. Biger, 847 F. Supp. 1538, 1550 (D. Kan. 1994), aff"d, 67 F. 3d 1543 {10th Gir. 1995)
{excludine an expert witness because the “court had no basis from which to conciude that the
addition of this cxpert would significantly aid the plaintiff in the pursuit of her claim or that it
wonld be anything but camuiative™). '

¥ See Wetherill v. Univarsity of Chicage, 565 F. Supp. 1553, 1565-66 {N.D. [l 1983)
(holding that experl medical testimony was unduly cumulative where it focused on the same
general issues but used different methodolegies).

? fit re Taxable Municipal Bond Sec. Litig., 1994 WL 594270 at *1-*2 {rejecting
. arpument that differences between two experts’ backgrounds prevented their testimony from
being unduly cumulative}.
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outweighed by the fime, cost and confusion caused by aliowing it." Following these principles,
expert testimony may be subject 10 exclusion anytima mulfiple witnesses are expected o festify
with respecs to the same general issue and as to similar conclusions." In these sitations, the
expett {estimony — even where it differs in certain respects — refates to the same essential point
and thes would play the same mle in the disposition of the relevant issue.'”

Pn;s demonstrated below, fespondeuls’ attempt to introduce multiple experts to festify on
the same 1ssue will vot assist this Court in assessing factial issues, but will merely burden the
record with duplicative testimony, delay and protract the trial, and obscure important aspects of

the case. Reviewing the reports and depoesitions of respondents’ named experts will clearly show

W Etwood v, Pirg, 815 F.2d 173, 178 (1sl Cir. 1987).

Y See e g, Merrill Lynch Bus. Fin, Servs. v. Gray Supply Co., 1991 WL 278305 at *3
(N.D. TI1. Dec. 23, 1991 ) (defining relevant subject area as industry standards for loan warkouts,
loart management and liquidations and limiting party to one expert on this subject), Harbor fns.
Co. v. Comtinemial Bank Corp., 1991 WL 222260 at *7 (N.D. IlL. Oct. 25, 1991) (defining
relevant subject arez as the reasonableness of 2 particular settiement offer and granting motion i
{imirte to limit parties to one expert for this 1ssuc).

12 See Harbor Ins., 1991 W1, 222260 at *7 u.6 (“There is no authority permitting _
limitless expert testimony oo the same subject or the grounds of diversity of perspective.”); fn re
Taxable Murnicipal Bond Sec. Litie., 1994 WL 594270 at *1-*2 (holding that experts with
differing backgrounds could provide unduly curnulative testimony).
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the repetitive and cunmlative nature of the proposed testimony."” Consistent with the Fifth
Circuit’s vationale in Legfe v. Air Logistics, Fac., this Court should exciude respandents’
duplicative expert tzstimony to prevent respondents “from parading additional experts before this
Courf in the hope that the added testimony will improve on some elemem of the testimeny by the
principal expert.™* Such a tactic enly delays trial by leading to the presentation of unnecessary
evidence.

L Respondents” $ix Named Experts will Provide Unduoly
Comulative Evidence on the Valoe of the Niacor-SR License

Complaint counsel have proffered one expert, Dr. Nelson Levy, to provide festtmony
demonstrating that Schering’s $60 million noa-contingent payment was to delay Upsher’s entry,
nutl tor the Niacor-SE license as respondents contend. In response, Schering and Upsher have
collectively named six experts to iestity on this topic. Four of the witnesses testify as fo whether
the amount patd by Schering for the Niacor-SR license was commerciaily reasonable. Two

experts testify as to the clintcal value of Niacor-SR. This proposed testimony is nnnecessaniy

Y The facts in this case are far different from the situation in Natural Organics, where
ALJ Timony recently decided to deny complainl counsel’s motion to strike expert witnesses
because complaint covnsel had not received the expert reports, had not deposed the potential
cxpert witnesses, and did not possess “speciiic information™ regarding each witness’s prospective
testimony. fn the matter of Natural Organics, fnc., 2001 WL 1478370 (F.T.C. April 3, 2001);
see also In the matter of R.J. Reynolds Tobacco Co., 1998 FTC LEXIS 182 {Oct. 16, 19935}
{denying complaint contisel’s motion to strike expert witnesses pror to depositions). By
contrast, complaint counsel in this case have already raceived and thoroughly examined the
expert reports of all the witnesses mentiened in this motion, and have deposed each of the
proffered experts. Based on the expert reports and depositions, it is clear that the proposed
expert testimony will averlap substantially and therefore should be excluded as unduty
cunmiative.

1 Legfe, 876 F.2d at 411,



cumuiative and sheuld be limited.

Al Respondents’ Fonr Profiered Licensing Experts
Wili Provide Undoly Cumulative Evidence

Resporidents have named four witnesses to testify as to whether the amount paid by

Schering for the Niacor-SR license was cornmercially reasonable:"
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Schering’s exprorts, Mr. McVey and Dr. Horovitz, not only reached functionally identical

conclusions, but employed very similar methods:
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Even Dr. Horovitz recognizes the repetition in his work with that of Mr. McVey's, He
admitted during his deposition that his analysis largely overlapped Dr. McVey’s work:
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{Dep. at 229-30) {(emphasis added).
Likewise, Upsher’s experts, Mr. DiCicco and Mr. Bratie, employed very similar
techniques — reaching nearly identical conctusions:
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The testimony of these four sxpent witnesses will be unduly cumulative and will “merely
birrden the record and delay” the proceedings.’® Accordingiy, complaint counse! respectiully
request that this Court, under Commission Rule 3.43(b), erder Schering to strtke erther Mr.

McVey or Or. Horovitz and order Upsher to strike either Mr. DiCicco or Mr. Bratic.”’

B. Upshet’s Two Proffered Medical Experis
Will Provide Unduly Cumulative Evidence

Presumably to support testitnony of its [our “licensing™ experts, who are expected to
apinte a5 to the fajr market value of the Niacor-SR license, Upsher has proffered twoe additional
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Both experts empioy substantially the same analysis to reach their conclusions:
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% Federal Trade Commission Rutes of Practice Amendments, 61 Fed. Reg. 50,640 at
50,644 (1996).

7 FTC Rulcs of Practice for Adjadicatory Proceedings, 16 C.F.R. § 3.43(b) (2001).
g .
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The proposed testimony of the two medical experts is virtually redundant, even down to
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of these “medical” experts to testify would “merely burden Lhe record and delay” the
procecdings.” Accordingly, complaint counse! rcs;nmtfﬁlly rcque;at that the Coun prevent this
wnduly cumulative estimony and arder Upsher to strike either Dr. Keenan or Dr. Knopp under

Commission Rule 3.43(b).>*
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™ Federal Trade Commission Rules of Practice Amendments, 61 Fed. Reg. 50,640 &t
50,644 (1996},

#® FTC Rules of Practice for Adjndicatory Proceedings, 16 C.F.R. § 3.43(b) (2001).
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II. Respondents’ Named Experts will Provide Unduly Cumulative -
Enidence on the Competitive Eifects of the Settlement Acreements

Complaint counsel have profiered the v:x-pert testimony of one witness, Dr. Bresnzahan, to
demonstrate that Schering’s agreements with Upsher and AHP were anticompetitive and harmed
consitnets. In response, Schering and U[_';Shﬂt' have collectively named ten potential testifying
expert witnesses, inclnding two Schering witnesses to estify about how cash payments can
influence hypothetical settlement negotiations, four Schering witnesses to testify about the likely
outcome of two hypothetical patent infningement cases, and two witnesses each from Schering
and Upsher to testify about the economic impact of settlements between patent holders and
possible infringers that include cash payments.

A Schering’s Proffered Negotlation Experts
will Provide Unduly Cumulative Evidence

Schering has proffered two expert witnesses, Mr. Robert Mnookin and Mr. James
O’'Shaughneszy, to provide testimeny zhout how a cash payment may inf]umce; a hypathetical
settlement negotiation. Both experts selecied by Schering are lawyers and both possess similar
backgrounds in negetiation and dispute resolution.?' Each of these experts is expected to testify
about the same primary issugs based on their review of nearly identical sources:
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weas B, Mnookin, a law piofessor and attorney, states that his experience has sssssmsensarstnsssis
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2 Both experts consulted priman!y the Upsher settlement agreement, Professor
Ercshanan’s expert seport, and litigation documents from #ins actton. (Mnoakin rep. at 3;
O’Shaughnessy rep. at 3).
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Exquatly important as to what bath experts intent to testify about, is what both experts
intentionaily elect {o avoid. While Schering’s witnesses are supposedly experts in negotiation
and dispute resolution, ncither reviewed the history of the Schening patent settlement negotiations
nor considezed whether cash payments or value-creation was necessary to resolve those disputes.
While both experts tatk genera!ly zbout the relevance of considening the merits of the underiving
- {awzuit in assessing a proposed settlement, neither attempts to do so in the context of the
challcnged sctitements. Indesd, neither expert provides any opinion at all on the sveseswessssssens
stsssssnssnssenvesrronsenns ** (Fiven what these experts inlentionzlly do not address and what thicy
will not say, it is questionabte whether their proposed testimony meets even the basic
requirement of “rclevant evidence” — L.e., that it will make “the existence of any fact that is of
eonsequence to the determination of the action more probable or less probable than it would be

withont the evidence.””
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12



Despite the Hmited relevance, if amy, of this enhire tine of propesed expert tesﬁnany,
Schering nonetheless offers rvo witnesses who are expecied to say basically the same thing.
Allowing both experts to testifv on this topic would “merely burden the record and delay™ the
procerdings. 2 A:curdmglv complaint counsel respectfully request that this Court order
Schering to strike either Mr. ¥Muookin or Mr. O’8haughnessy under Commission Rule 3.43(b).%

B.  Respondcnts’ Patent Experts will Provide Improper and Unrcliable Legal
Opinions, and Unduly Cumulative Evidence

i. The testimony of Charles Miller and Gerald Bjorge skould be
exclirded as improper and unreliable legal opinions

The plammed testimony of Mr. Charles Miller (Schenng) and Mr. Gerald Bjorge
(Schering) includes apinions en whether YIpsher and AHP would have prevailed in an

infringement suit regarding Schermg’s U.S. Patent 4,863,743 (“the ‘743 patent™). Both Mr.

AEERYFERFIREFFAF YA FA S AR EARSEANSd FRE NV FSANFFSEESSA A ES FAFRANESA S RA VR R REF RSN S SR NN B EEA FRARNFRA SRR A RRA FRARENEF BEE D
AR RERA R IR R E R bR R AR PN AR A RARA A A ASE a4 b A RS AR FAREA NSS4 A A+ S A d B4 AN RS SSA G RE G E A4k d RS AR RS ARERES
ARk VN EA B bR I v BB

AR AR AR AR ARSI E SRS SE AT NS EEEY S TRV F SRR PN AU NS SE A F SR AN FE NN RN

AREEFFEASEY AARA RS FRAFFA RS EFFERFHIEFERFFERFFFRFFEEFEEY R RIS ST YRSV FFYERFFRFY FEWY "I'I‘f“"" FEERTEFEFEFEFFEEF RV RRRTFTET

eressensensreasensrensensrersnsrss Such testimony, which attemnpts to advise how a judge would have

applied the law, constitntes inadmissible legal opinion. Ii this Court wishes assistance in

* Federal Trade Commission Rules of Practice Amendments, 61 Fed. Reg. 50, 640 at
50,644 (1990).

27 FTC Rules of Practice for Adjudicatory Proceedings, 16 C.F.R. § 3.43(b) (2001).
13



onderstanding the specific issues from the patent litigation, the proper mode for that assistance is
through-attorney argument, not the testimony of patent attorneys posing as unbiased “experts.”

Attomey:;' {estimeny on the legal issues of a particular case is generally prohibited
becmse it is the jndge’s province alone to determine the relevant legal standards.® “'[{]t is
axiomatic that the judge ig the sole arbiter of the law and its applicahility,” with respect to a
particular set of facts.™ “In no instance can a withess be permitted to define the law of the case.”
beause such testimony usurps the function of the court.™

The fact that respondents are attempting to insert a patent infmngement dctcnninatin:m into
thiz antitrust case does nat alter this basic ponciple of evidence law. It iz "inappropriate and
annecessary to allow expert testimony on issues of [patent] law,” in 2 particutar case *' This is
because “such legal opinions attempt to define the legal pafamn:tm which . . . should be left to
the {cJourt.” Accordingly, an apinion as to the legal issues in the case may not be presented.®

Testimony of experts regarding patents often is limited to providing backeround information

B Burkhart v. Washington Metropolitan Area Transit Auth., 112 F.3d 1207, 1213 (D.C.
Cir. 1997). -

7 Specht v. Jensen, 853 F.2d 805, 807 (10th Cir. 1988) (en banc).
* Id at 810 {10th Cir. 1988).
N Elp v, Manbeck, 17 U.S.P.Q.2d 1252, 1254 (D.D.C. 1990).

* Utah Med Prods., Inc. v. Clinical Innovarions Assocs., 79 F. Supp. 2d 1290, 1316 (D.
Utah. 1999) (citing Specht, 853 F.2d at 807-10),

B Id; eccord Nutrition 21 v. United Siates, 930 F.2d 867, 871 n.2 (Fed. Cir. 1991) {“An
expert’s opinion on the nltimate fegai conclusion is neither required nor indeed ‘evidence’ at
all.™).

14



regarding the procedure of prosecuting a patent before the Patent and Trademark Office. ¥ A
federal district court recently refused to consider testimony of exactly this sort “becausc it
mapproptiately renders an opimon on questions of taw that rest selely within the provinee of the
[elourt.™ This Court should do the same.

In addition, the methnds employed by Messrs. Miller and Bjorge are not sufficiently
refiable to constitute admissible evidence under Comunission Rule 3.43(h}.** The Supreme
Court, in Dawbery, has provided four guides as to “whether a theory or iechnique™ is reliable: 1)
whether the theory or techmuique can or has been tested; 2) whether the theory or technique is
suhject m peer review; 3) the existence or maintenance of standards controlting the technique’s
operation; and 4} whether the theory or technique has achieved general at-ccptm'u:a..”

Application of the Daubert factors demonstrates the unreliable nature of the analysis
pravided by Mr. Miller and Mr, Ejorge. There are no known or generally accepted techmiques of

handicapping patent frialg, no peer reviewed journals of patent case prediction techniques, no

¥ See, e.g., VISX, Inc., FTC Dockei No. 9286, Intfial Decision, at 13 (May 27, 1999)
{gvatlable at htp./frwww fe.govios!1 9999006/ visxid pdf); Buckley v, Airshield Corp., 116 F.
Supp. 2d 658, 662 {D. Md. 2000) (permitting patent expert to testify as to PTO procedures but
not t¢ offer legal apinions about claim constmuction and infringement).

® In re Cardizem CI Antitrust Litig., 105 F. Supp. 2d 682, 700 0.0 (£.D. Mich. 2000).

* ETC Rules of Practice for Adjudicatory Proceedings, 16 CE.R_ § 3.43(b) (2001)
{"unrcliable evidence shall be excluded™).

T Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 593-95 (1993); see also Kimbho
Tire Co. v. Carmichael, 526 1J.5. 137, 141 (1999} {"We conclude that £laubert’s general holding
— satting forth the trial judge’s general “gatekeeping’ obligation — applies not only to testimeny
based on “scientific” knowledge, but also 1o “technical” and ‘other specialized’ knowledge
{considered to constitute expert testimony under Fed. R. Evid. 702].™).
15
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standards for controlling the methods applied by Messrs. Miller and Bj n-rgf:, and no one has
attempied.to quantify the success of their methods.*

Relying primarity upon the patent, the prosecution history, and the expert testimony of
i:ll'[ﬂlhﬂ_l‘ expert, Mr, Miller and Mr. Bjorge simpty offer their ad soc legal canclusions on the
merits of the setiled litigaton, rather than employing “reliable pﬁnniples and methods™ to assist
the finder of fact.™ This type of “expen™ testimony on the merits of a patent case has recently
been exclodad under Davbert. ¥

| Accordingiy, complaint counsel respectfitliy request that the inadmissible and unreliable
festimony of Messrs. Miiler and Bjorge should be precluded entirely under Commissien Rufe
3.43(b)," or limited to background information about patent-prosecution procedures.
Specifically, they should be prucluﬂcd from vilering the followiny tmproper iegal opinions:

AR PR P NS VRN NNV R B PSSP PR IS SR VS SF VAR N P EER P PR P FSEV SRS FEEFEEA BRI SEE OB

rEF APPSR PP R AR F AN FY ST P

® See In re Independent Serv. Orgs. Antitrust Litig., 114 F. Supp. 2d 1070, 1104 (D,
Kan. 2000} {exciuding the proffered expert testimony that a product infringed his client’s patent
based “on his review of the patent, the prosecution history, and his discussions with cne of the
mventors.”).

¥ Fad. R. Fvid. 702.

W In re Independent Serv. Orgs., LL4 F. Supp. 2d at 1104 {excluding expert testimony
that a product infringed & particular patent, based on the expert’s “roview of the patent, the
prosecntion history, and his discessions with one of the inventors.™).

' FTC Rules of Practice for Adjudicatory Proceedings, 16 C.F.R. § 3.43(b) (2001); see
also Chandler v. R&E Falcon Inland, Inc., 2001 WL 83019 at *4 (E.D. La. July 23, 2001)
(exeluding expert testimony where expert merely drew a conclusion based on facts available to
the jury and did not rely on any type of “proven methodology™ to assure a reliable zesnit).
ic
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2. Schering’s Proflered Patent Experts
will Provide Unduly Camulative Testimony

Even if this Court does not exclude the testimony of Mr. Miller and Mr. Bjorge as
mreliable #nd inadmissible, it should nonetheless reign in Schering’s strategy to {ransform thiS
matter, from an antitnist case about Schering’s unlawfiil payments to delay competitive entry,
into a patent case about the hypothetical outcome of patent infringement litigation involving the
“143 patent. As part of this strategy, Schering offers two “patent™ experis, in addition to Mr. |
Miller and Mr. Bjorge. Upsher, which previously certified to a federa! agency that its product did
net infringe the *743 paxeﬁt and vigomously contested Schering’s patent infringement elaim in
cowt, offers no experts on the patent issues.

These four proposed “patent™ experts will provide unduly cumulative testimony ahcut
whether Upsher’s and AHP's generic K-Dur products would have infrineed Schenng’s ‘743
patent:

LI TIN ER ] E PR TR L T Y Pt E T A e T T T T T T P T T T T PN T T P T T ey P Y A Y Y )

ARSI EES A N FF RN RN F SR R R N R N BN S N R

+ (AL R L LI R LA d ) bt bl b LI R IR IE L IE LI Il URl L R YLy T IRl IRl I I T Y (I Ll I L]t
AR ANRRE A REANRE R AN b At dgddnydnniPridiadd bk b ek b idREr b v B boid bbb rbrsvarivsanbandbvi-b i i

LA LR L LR L L
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The experts base their opinions on largely the same anaiysis:
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* willer dep. at 218; Bjorge exp. rep. at 7-12.
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In-addition to the general repetitiveness of Schering’s four patent expérts, Mr. Milier and
M. Bjorge shamelessly incorporate the work of other experts into their planned testimony.*® Mr.
Miller’s testimony merely encapsulates the testimony of the other three experts on this subject to
apine on the compehtive effects of the setilement. He cites to Dr. Banker twelve times in his
report. while also relying vpon the work of Mr. Bjorge and Dir. Langer. He then sifts through
these recycled opinions aﬁd the facts surrounding the Schering litigation to reach hos various
conclusions. For example, Mr. Miller asserts in his report that seseetsecssnsensesasensansancassanes
RS SRR SN P RS I L e Y BTt e b a s d hentsiaanttirrenraane Yot he admits that ha
is entirely reliant upon the opinions of Dir. Langer and Dr. Banker on this pont. (dep. at 204)

Similarly, Mr. Bjorge relics inextricably on Dr. Bunker’s analysis, citing Dr. Banker’s
repart as authorty or atherwise drawing upon his work twenty-four titnes in the span of a
seventeen page report. Mr. Bjorge admits that his opinion, in many respects, 2dds nothing but an
additional veice to mimic work performed by cthers:

PR R FA RS PEE EE A R R R N N A N A N N

AHFARSERSFAFERASARSEEFANA SRS ARS SRR SAARAREE RS EARERFARE A F AR R A A SRR A S S AR A AN RN R P

LL ]

45 SEHF AN FFF AN FSE NS SE Y FEREF SR EER Y FEN S AN NSNS AR PR SE T RSN TSRS P RS NS EF RS A R ET R AR EY BT
AR P N T AR VAP F A RN TR Y PR T R F RNV E Y P RN E TP AR YA PR PN ST PR RN A AR F R RS A AT PR

L Ty P Y P PR P R I T PPy R v E T PN TP PR PRy AP TP AP Y Y
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(dep. at 119-20). Mr. Bjorge’s sssssvssvviveser of [ir. Banker's opmicn is unduly curnulative and
should be exctuded ¥’

Althoagh some of the proposed experts spproach the patent issues from a techinical
perspective, and others from a legal one, in the end, the testimony of gach “patent” expert wonld
be relevant, if at all, to a single issue: the outcomne of a hypothetical patent infringement Htigation
mivolving Upsher’s and AHP's generic K-Dur 20 products. Schenng should not be pernitted to
“parad[c] additional experts befars this Cowt in the hope that the added testimony will improve
on sorhe element of the testimony by the principal expert.™® Accordingly, complaint ccunsel
respectfully request that this Court limit Schering to one “patent expert™ under Commission Rute

3.43(h).*

C. Respundents” Proffcred Economic Experts
will Provide Undaly Camulative Evidence

Respondents proffer four experts to testify about the economic aspects of the challenged

agreements. Since the reports and deposition festimony of these expents demonsirate that their

47 kAR RPN AR R R R R R AR PR ISR PR PR AR FENF IS F T R RN bEr s PR R FA Fa e bk rank b Bl
ddhbidddsniddd idardssspisrdesnninasd MRS UE RS FAEFA NS EASIFSA B SV ASSUN FEREF S SN AESd FASLAS I RS AR RARLSS N Ad by an

v F A S EEEFEEE FEA TR

% Leefe, 876 F.2d a1 411,

® FTC Rules of Practice for Adjudicatory Proceedings, 16 C.F.R. § 3.43{b} {2001); see
aiso Harbor Ins. Co., 1991 WL 222260 at *7 n.6 (“There is no authority permitting limitless
expert testimony on the same suhject on the grounds of diversity of perspective.™).
20



trial testimony will provide unduly cwmutative evidence, each party should be limited to one
£CONOMIC expert.
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Upsher’s two named economists, r. Kerr and Dr. Ordover, support their opintons with
similar reasoning:
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Both of Schering's experts, Dr. Addanki and Dr. Willig, perform a simtlar analysis:
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P P P PSP
T L L L L LT e Although the proposed
experts may employ slightly different methodologies or emphasize slightly different points, the
testirmony woﬁId nevertheless be unduly cumulative.™ In the end, each addresses the same issues
and reaches a similar outcome.

Respondents’ fiamed economie wimesses will provide imduly cumtlative testimony that
will “merely burden the record and delay” the ﬁmceedings.“ Accordingly, complaint counsel
respectfully request that th:s Court limit Schering and Upsher each to one econoric export

withess vnder Commtiissicn Rule 3.43(b).~

0 See In re Tuxuble Municipal Bomd Litig., 1994 WL 594270 at *1-*2 (hoiding that two
experts’ opintons on the same jegal 15sue were unduly curnulative, despite certain differences

between them}.

* Federal Trade Commission Rules of Practice Amendments, 61 Fed. Reg. 50,640 at
50,644 (1996),

# FTC Rules of Practice for Adjudicatory Proceedings, 16 C.F.R. § 3 43(b} (zmi},
23



CONCLUSION

To prevent the presentation of unduly cumulative and improper evidence that would ctond
the factual record, and delay trial, camplaint counsel respectfuily request that this Court limit

respondents’ expert testimony in accordance with the proposed orders.

Respectfully submitted,

Karen G,“;‘inké‘g

Bradley 5. Atb

David Dudley

{Counsel Supporting the Cotmplaint

Dated: Janmary 1), 2002
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CERTIFICATF. GF SERVICE

L, David Dudley, hereby certify that on January 10, 2002, cansed two copies of the public
version.of the Memgrandum In Support of Complaint Counsel’s Motion Te Limit Or Exclude
Dupticative and Improper Expent Witness Testimony, to be served upon the following person by
hand delivery: -

Honomble D. Michael Chappell
Administrative Law Judge

Federal Frade Commission, Bm. H-104
600 Pennsylvania Avenue, NW
Washington, DC 20580

1 caused one original and one copy of the public version of the Memorandum In Support
of Complaint Counsel’s Motion Te Limit Or Exclude Duplicative and Improper Expert Wimess
Testimony, to be served by hand delivery and email upon the following Office:

Office of the Secretary

Fedcral Trade Commission,
600 Pennsylvania Avenue, NW -
Fm. H-104

Washington, DC 20580

T caused one copy of the public version of the Memorandum In Support of Complaint
Counnsel’s Motien To Limit Or Exclude Daplicative and Improper Expert Witness Testimony, to
be setved by hand delivery to the following parties:

Laura &. Shoress, Esg.

Howrey Simon Amoeld & White
1299 Pennsylvania Avenue, NW
Washington, De 20004-2402

Christopher M. Curran, Esq.
White & Caze LLP

601 13% Strect, NW
Washington, DC 20005

David Dudley O o




