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RESPONDENT SCHERING-PLOUGH CORFORATION'S
SUPPLEMENTAL RESPONSES TO COMPLAINT COUNSEL’S
REVISED SECOND REQUEST FOR ADMISSIONS

Pursuant to Federal Trade Commission (*FTC™) Rule of Practice Section 3.32,
respondent Schering-Plough Corporation (““Schering’™) submits these supplemental
responses to Complaint Counsel’s Revised Second Request for Admissions.

GENERAL OBJECTIONS AND ETATEMENT
Schenng hereby incorporates by reference the objechions set forth in its previous

Response to Complaint Counsel’s Revised Second Request for Admissions.

" SPECIFIC OBJECTIONS AND REQUESTS
The full text of each requesl is set forth below in italics, followed by Schering’s
ohjections and rceponses. Provision of a response to any request shall ntot constitute a
waiver of any applicable abjection, privilege, or other right and, unless othervwise
specifically stated, Schering dentes each of Complaint Counsel's requesis. In addition,

the general objections set forth above are incorporated into each specific response below



as 1f set forth fully therein. Tn those instances in wineh Schering responds by noting that
it can neither admit nor deny the request, the information Schering currently possesses 15
inadequarte to provide 2 more substantive response, and Schering is making reasonable
111r.'.1111r§,r with respect to such request. Finally, Schering reserves the night to supplement
fliese responses as NECessary.

Request No. 47: At the fime of the Schering/Upsher Agrecment, there was
possibifity that Upsker could have won the Scheving/Upsher Patent Litigation if it
continued the Schering/Upsher Potent Litieation.

e Answers . - .- Schering admits that, in any litigation, including the
Schering/Upsher Patent Litigation, there is always some “possibility” that either side
"could” win.

Reguest No, 48; At the time of the Schering/Upsher Agreement, Schering
believed that Upsher could have won the Schering/Upsher Patent Litigation if it
continued the Schering/Tipsher Potent Litigaiion.

Answer: Schering obicets to this request to the cxtent that it calls for
information protected by the attorney-client privilege. Subject to and without waiving
the foregoing vbjection, Schening admits thﬁt, in any litigation, including the
Schering/Upsher Patent Litigation, there is always gormne pogsibility that gither litigant
"could® win.

Request No. 49:  Af the time of the Schering/Upsher Agrcement, it was not
certain that Schering would prevail in the Schering/Upsher Patent Litipuiion.

Answer: Schering admits that, in any litigation, including the

Schering/Upsher Patent Litigation, it is “nof certain” which party will prevail.



Request No. 133: At the time of the Schering/AHP Points of Agreement, there
war a possibility that AHP could have won the Schering/AHP Patent Lifigation if it
continued the Schering/AHFP Paieat Litigation.

Answer: Schering admits that, in any litigation, including the Schering/AHP
Patent Litigation, there is always some “possibilily” that either side "could” win. In the

i Schering/AHP Patent Litigation, however, ESI had no substuntial defense fo Schering's
infringement claims. See Expert Report of Charles Miller, 87,

Request No. 134; At the time of the Schering/dHP Poinis of Agreement, it wits
not cermm t?m! Sf‘ﬂmng w-:mfa‘ prﬂmf in rfm Sr.fz.:rrmgf}f HP Patent J" itigation.
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Answe:r Schering admits that, in any htlgahﬂn, lmiudmg the SchmnngHP
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Patent Litigation, it 18 *not certain” which party will prevail. In the Schering/AHP Patent
Litigation, however, ES] had no substaniiz! defense 1o Schenng's inlnngement claims.

See Expert Report of Charles Miller, 187.

Requoest No. 135: 4t the time of the ScheringfAHP Points of Agreement, Schering
did not believe it was ceriain that Schering would prevail in the Schering/AHP Patent

Litigation.

Answer: Schering objects to this request to the extent that 1t calls for
information protected by the attorney-client privilese. Subtect 10 and without waiving
the foregeng objection, Schening admits that, in any litigation, including the
Schering/ AHP Patent Litigation, 1t i3 not "certain™ which party will prevail. In the
Schering/AHP Patent Litigation, bowever, ESI had no substanhal defensc to Scharing's
infringement elaims. See Expert Report of Charles Miller, 487.

Requcst No. 164: The decling in sales from 1997 to 1998 projecied in the
Schering 1V97 Operoting Plan (SP 23 0021 9) reflects the expected impact of the entry of

af least one generic K-Dur 20 product,

Answer: Admitted in part and denied in part. Document SP 23 (0219 15

b | -

from Schering’s 1998 Operating Plan. That document does not project a decline in sales



from 1987 to 1998. To the extent the request concerns Schering's 1997 Operating Plan,
Schering objects to the request as vague. Schermp's 1997 Operating Plan inclindes sales
projections, hased on a number of assumptions, for many products, and for entire product
categories. Among those are censervahive assumptions concerning possible entry in
1997, 1998 amd 1999 of gereric versions of & number of products. With regard
specificaily to K-Dur, the 1997 Operating Plan uses a conservative asswnplion of entry of
a generic version or versions of K-Dur 20 i 1998,

Request No. 165: Fhe decline in sales from 1995 1o 1999 projected in thé

Schering 1997 Operating Plan (5P 23 00215 rqﬂecfs the m:pecmi :mp:ch of compennm
Sfrom generic K-Dur 20 preducts.

Answer: Admitted in part and demed n part. Document SP 23 00219 18
from Schering’s 1998 Operating Plan. That document does not project a decline in sales
from 1998 to 1999, To the extent the request concems Schering's 1997 Operating Plan,
Schering objects to the requast as vague. Schering's 1997 Operating Plan includes sules
projections, based on a number of assumptions, for many preducts, and for entire product
categories. Among those are conservative assurﬁpﬁcms concerning pussihie entry th
1997, 1993 and 1999 of gmﬁic versions ol a number of producis. ' With regard
specifically ie K-Dur, the 1997 Operating Plan uses a conservative assumption of entry of
a generic version or versions of K-Dur 20 in 1998.

Request No. 272: Schering's monthly profits on K-Dur 2{) has falien since
Lipsher introdiuced ity generic version of K-Dur 20.

ATISWer: Monthly profit information en K-Dur 20 has not been calgnlated
by Schering. Thus, after reascnable inguiry, the infermation known to or readily
obtainable by Schering is insufficient to allow Schering to admit or deny whether

e -

Schering’s menthly profits on K-Dur 20 have fallen since Upsher introdueed its generic



version of K-Dur 20. However, IIMS data shows that prescriptions for K-Dur 20 have
fallen since Upsher-Smith infroduced its genernic version of K-Dur 20, and it is reasonable
tr assume that profits on K-Dur have fallen as a result.

Request No. 418: Schering decided nof fo enfer into o license agreement with
Kas for Niaspan In part because of clivical data demornstrating a flushing side cffect
resulting from taking Niaspan.

Answer: Admitted in part and denied in part. Schering never sought to
eniter into a license agreement with Kos for Niaspan. However, Schering did consider a
’ pmposal to eftter intd 4 m—market-ngfdelaﬂmu agmern;ent with Kus for Niaspan.
Schering decided not to enter into & m—markehng,-’detmhng agmament with Kos fnr a
nurmber of reasoms. Firat, Schering decided not to enter into a m~mm‘keting)’d.cta:iling
agreement with Kos because the structure and temnis of the desl demanded by Kos, given
Schering's sales projections, made the proposed co-marketing/detailing deal unatractive.
Second, Schering believed that the Kos personnel involved in the proposed arrangement
would be difficult to deal with, making the proposed co-marketing/detailing arrangement
impractical. The Kos data regarding flushing, among other things, affected Schering's
decision in two ways. First, Kos' nnwillingness to provide certain data supported
Schering's perception that the Kos people involved the proposed arransemnent would be
diffteult to deal with in 2 co-marketing/detailing arrangemeni. Second, Kos' '
unwillingness to provide data made it more diffienit fn-r Schering to evaluate the sales

projections for Niaspan that were being made by industry analysts.

Reqaest Na. 420: Schering decided not to enter infe a license agreement With
Kos for Niaspan in part because of the size of the potential sales of Niaspan,

Answer: Admitted in part and denied in part. Schering never sought to
enter inte a hcense agreement with Kos for Niaspan, However, Schering did consider a

proposal to enter into a co-narketing/detailing agreement with Kos for Niaspan.



Schering decided not to enter into a co-marketing/detailing agreement with Kos for a
nmmber of reasons. First, Schering decided not te enter into a ce-marketing/detailing
apreement with Kos becausc the structare and forms of the deal demanded by Kos, given
Schering's saies projections, made the proposed co-marketing/detailing deal unattractive,
Second, Schering believed thai the Kos personmel involved in the proposed arrangement
would be difficult fo deal with, making the proposed co-marketing/detailing arrangement

irnpractical.

LT T i peatiest Nos 4283 Prior 1o Takuary 1, 2000, Schering was never informed by

Ups}:er that Upsher mferz.:ied m 3&9# or mrz.s:dere:f seeking FDA approval of an ANDA
" for Kos “Naspan pradur:f

Answer: Schering objects to this request as vague, as various conflicting
inferences may be dravn from the request. Moreover, after reasonable inquiry, the
wmformarion kncrwn to or readily obtainable by Schering is insufficient to allow Schering
o admit or deny the negative proposition stated, f.e., that prior to January 1, 2000,
Schering was never informed by Upsher that Upsher intended to zeck or considered
seeking FDA approval of an ANDA for Kos™ Niaspan product.

Request Ne. 430: Prior 1o September 1998, Schering had not been informed by
Upsher that Upsher had ceased ity activities directed at submilting to the FDA an NDA

Jor Nineor-SR.

Answer: Schering objects to this request as vague, as various conflicting
infetencess mav be dratvn from the request. Morsover, after reasonable nquiry, the  /
information known to or readily obtainable by Schering is insufficient to allow Schering
i a.d;;nit of deny the negative pn::pusition stated, {.e., that prior to Scptember 1998,
Schering had not been informed by Upsher that Upsher had ceased its activities directed

at subrnitting an NDA for Niacor-5R. -



Request No. 431: Prior to September 1998, Schering bad no discussions with
Upsher ahout whether Upsher had reduced its level of efforts or activity direcied af
submitting an NDA jor Niacor-SR 1o the FDA.

AnNswer: Schering objects to this request as vague, as various conflicting
nferences may be dravn from the request. Moreover, after reatonable mauiry, the
information known to or readily obtainable by Schering is insufficient ic allow Schering

to admit or deny the negative propasition stated, i.e., that prior to September 1998,

| Schering had no discussions with Upsher about whether Upsher had rednced its level of

- o v edTomisor wetivity directed at submitting an NDA for Niacor-SR.,

. ,_ _ .. Request No.432: Prior to September 19958, Schering was nof informed by -
Upsiher thar Upsher had decided to reduce its efforts or activities directed at submitiing
an NDA for Niacor-SE 1o the FDA,

ANSWwCr: Schering objects to this request as vague, as various confliciing
nferences may be drawn from the reguest. Moreover, after reasenable inquiry, the
information known to or readily oblainzble by Schering is insufficient 1o allow Schering
to admit or deny the negative proposilicn slated, Z.e., that priar to September 1998,
Schering was not informed hy Unpsher that Upsher had decided to reduce its efforis or
activities directed at. submitting an NDA for Niacor-SR.

Request Mo. 433: At the fime of the Schering/Upsher Agreemend, Schering was
aware that riacin was available over-the-counter in Europe.

Answer: Schering cbjects to this request as overbroad as it request the
knowiledze of Sdhn:ring as an entire company, and as Europe asfa whole. For example,
nacin was not available as a stand-alotie non-preseription I'm;ﬂl;cl in the major Eutopean
countries in 1997. But the request's reference to all of Enrope is overbroad. Thus, after
reasoneble inquiry, the information known fo or readily obtainable by Schering is

-

insuificient to afllow Schering tc admit or deny Request Ne. 433.
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Of Counsel:

Diated: January 1o , 2002

Respectfully submitted,

-"j(- ijr/{ |

John W. Nields, Jr.

Marc 3. Schildksaut

Laura 8. Shares

Charles A. Loughlin

HOWEREY SIMON ARNOLD & WHITE LLP
1299 Pennsylvania Ave., N.W,

Washington, D.C. 20004

- Attorneys for Respondent
Schenng-Plough Corporation



CATION OF RESPONSF TO UEST R ADMISSTONS

L, Yopathan Wasserman, am an attorcey employed by Schering-Plongh Corporation, and
am executing thiz Venfication on behalf of Schering-Plough Corperation. The foregning
Respondent Schering-Plongh Corporation’'s Supplements] Respontes To Complaint Counsel’s
Revisad Second Request for Adinissions was compiled for Schering-Flonugh Corporation based
on sueh information ag was available to it after making reasonabls ingquiries of knowledgeable
pexsons. Ihave relied on others o gather such information and to prepare such responses, but
tielieve, hased on ressonable inquiry, _Eh_e;t__'_.s*_m:_:h ATSWETS are Imt': and correet to the beat of my
knowledge, informatien, and helief. Legal objestions to the raquests have been stated for
Schering-Plough Comporafion by it attomeys.

1 verify under penaity of petjury that the foregobog is tue snd correct,

—m

J naihan Wasscnfian

Exenirted on Jamuary 16, 2002,




CERTIFICATE OF SERVICE

I hereby certify that this 16th day of January 2002, I caused an criginal, one paper
copy and an electronic copy of the foregoing Respondent’s Supplemental Responses to
Complaiot Counsel’s Revised Second Request [or Admissions fo be filed with the

Secretary of the Commmission, und thal two paper copies were served by hand upon:

Honorable D. Michael Chappell
Administrative Law Judge

. Ff:dr.:ral Trade Cﬂmnnssmn L

.. 60D Pennsylvama Avenue, MW,

© Washifigton, En.C. 20580 v

and one paper copy was hand delivered upen:

David Pender

Agsigstant Director, Bureau of Competition
Fedzaral Trade Commnssion

Room §-3115

601 Pennsylvaniz Avenue, N.W.
Washinpton, D.C. 20580

Karen Bekat

Bureau of Compefition
Federal Trade Commission
Washington, [).C.

601 Penneylvania Ave, N.W.
Washington, I.C. 20580

Christopher Curran
White & Case LLE
601 13th 5t., N.W,
Washington, D.C. 20005
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