UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

It the Matter of

Schering-Plough Corporation,
& corporaiion,

' Upsher-Smith Laboratorics, Daoclet No. 9207

a cerporation,
and

American Home Products Corporation,
a corporation,

e ! M M e e o Nt et Nt T e N

ORDER DENYING MOTION OF AMERICAN HOME PROPUCTS CORPORATION
TO STAY ORDER, FOR CERTIFICATION FOR INTERLOCUTORY APPEAL
AND APPEICATION FOR FULL COMMISSION REVIEW

I. PROCEDURAL HISTORY

On January 15, 2002, un Order Denying American Home Products Corporation’s Mation
for Protective Order and to Compel Return of Materials (*January 157 Order™) was issued.
American Home Products Corporation {“AITF) is no longer a respondent in this matter. AIIP
wiss i respendent at the time it filed the Motion for Protective Order and to Compel Retinm of
Privileged and Work Product Material (“Motion for Protective Order’™), on Septemnber 27, 2001,

On January 16, 2002, AHP filed an Emergency Motion to Stay Ordet, for Certification for
- Interlocutory Appeal and Application for Full Commission Revicw (MAHP Moiton™). AITMs
motion sought the Iollowing relief: (13 the stay of the order denying A1IP's motion for protective
order and 1o prohibit Complaint Connsel or Respondents from using the disputed documenis in
arty marmer pending appeal; (2) in the aliernative, AHP scoks #iz camerd treatment for each of the
contested documents Complaint Counsel or Respondents intend to use as exhibits at the
administrative hearing; (3) certification of the January 15, 2002 Order to the Connnission for
imterlocutory review; {4) shortening of Complaint Counsel’s time to respond to AHPs Motion:
and (3) a rling on AHPs request to stay or request for #n camera tregtment of AHP’s documents
by lanwary 18, 2002



By Order dated Tanuary 18, 2002, AIIP’s request for a stay of the order denving AIIP’s
motion of protective order and to prohibit Complaint Counsel or Respondents from using the
disputed documents was denied without prejudice, pending a determination on AHP’s motion for
in camera ireatment. AHP’s requesi in the altemalive, for in canterg treatment for the contested
docinnents and testimony thereto was provisionally granted, pursuant to 16 C.FR. § 3.45(g), in
the Order of January 18, 2002, AHP was ordered to tile a motion for in cammera ireatment of the
documenis within iwenty days and instructed that the contested documenis would be treated as #n
camero until a [inal raling on whether i camera treatment of the material 1s appropriate,
pursuant to Conunission Rule 3.43(b).

Complaint Counsel was allowed five days (o respond to AHP s Mation, pursuant 1o
Commission Rule 3.23(h). Complaint Counsel Hiled ils opposition on January 23, 2002. AHP
then [iled = veply in support of its motion on Janmary 25, 2002,

On February 7, 2002, AHP filed a motion for in camera treatment, seeking indefinitc i
camera treatmeni for the documents that were the subject of the January 15™ Order. The
declaratian of AHF’s Litigation Counsel adeguately established that the documents were
povileged for purposes of AHP's motion for in camera treatment. Accordingly, by Order daitcd
Fcbruary &, 2002, AHP’s motion for indefinile in camera teatment was granted in part and
denied in part. The molion was granted with respect to those documents thal the parties have
offered into evidence or have listed as potential exhibits, The motion was denicd with respect to
thase documents that no pany has olTered inlo evidence,

For the ressons set forth below, AHP's motion for certification to the Commission for
nterloculory review of the January 15, 2002 Order is DENIED.

In the January 18" Order, AIIP’s mation for the stay of the January 15" Order, to prohibit
Complaint Counsel or Respondents rom using the disputed documents in any manner pending
appeal, was denicd without prejudice. As set forth below, AHP has not demonstrated it will
suffer imeparable harm because AHP does not face public disclosure of'ils documents. The
provisional grant of in camera treatment in the January 18, 2002 Order and the indefinite grant of
in camera treatment in the February 8, 2002 Order ol:rwate AHP®s need for a stay., Accordingly, -
AllLP’s requcst [or a stay is DENIED.

IL THE ORDER FOR WHICH INTERLOCUTORY REVIEW IS SOUGHT

AHP seeks interlocutory review pursnant 1o Commission Rule 3.23(h), which allows
review of a ruling by the Administrative Law Judge ond)y upon a determination by the
Administeative Law Judge: (1) that the ruling involves a controlling question of law or policy as
to which therc is subsiantial ground for difference of opinion; and (2) that an immediate appeal
irom the ruling may materiafly advance the uliimate termination of the litigation; or (3) '
subsequent review will be an inadequate remedy, 16 C1LR. § 3.23(b).



The January 15* Order, for which appeal is sought, held:

AHP has not mel its barden of showing that, under the totality of these
circumstances, AHP did not waive any privileges. Accordingly, AHP has
waived its right to assert the work product or allomey-clienl privileges as
to these nine documents and to Dey’s testimony regarding five of the
documennts.

fit ve Schering-Plovgh Corp., Dki. No. 9267, slip op. at 7 (1T Jan. 15, 2IH12).

In support of its motion for interlocutory appeal, AHP asserts that the determination that
AHP waived any privileges it may have held with respect to these nine documents, and Dey’s
related testimony, should be certified te the (ull Commission for interlocutory review. AHP
asserts first, that the izssue of whether a party waives privilege as 10 documents it does not know
to be privileged at the time of production constitutes a controlling question of law. AHP next
asscris that there is a substantial ground for difference of opinion as to whelher AHP waived any
priviteges attached 1o the nine documents, as courts have diverged as to the proper methodology
for determining whether inadwvertent production constitutes waiver. Finally, AHP asscris that
subsequent review of the Janmary 15" Order will be an inadequate remedy becanse AP, az a
non-party, does not have standing to appeal an initial decision to the Commiszion and becanse

the documenis AHP clanns are privileged will have alrcady been used at trial.

Complaint Counsel states thal the Issies do not present a controlling question of faw on
which there is a substantial ground for dilference of opinion. Although Complami Counsel iakes
(he position of supperting the January 15* Order, it has nol opposed AUIP’s request for
ceriification or AHP’s request for Commission review, nor has it briefed the issue.

IIE. APPLICATION OF THE STANDARDS FOR INTERLOCUTORY APPEAL .

ATP’s request for certification fails 10 meet the requirements of Commission Rule
3.23(b} for granting a request for interloculory appesl. Applications for review of a ruling by the
Administrative Law Judge may be made ondy il the applicant imeets both prongs of a two prong
tcsl. First, the ruling mnst involve “a controlling quesiion of law or policy as to which there is
substantial ground for difference of opinion.” 16 C.F.R. § 3.23(b). Second, the Administrative
Law Judge musl determine “that an immediate appeal from the ruling may materially advance the
ultimate termination of the Iitigation or [that] subsequent review will be an inadequate remedy.”
16 C.FR. § 3.23{b) (crmphasis added).

A, Controllimg Question of Law or Policy to Which There Is Substantial
Ground for Difference of Opinion

The [irst prong of Commission Rule 3.23(k) contains lwo requirements that must be mel.



First, the ruling must involve a controlling question of law or policy. Second, there must also be
a substantial gromnd for difference of opinion. The January 15" Order, which held that AHP
waived privilepes it may have had to nine docurnents and related deposition testimony when
AHP inadvertently produced (he documents and Failed to take reasonable precantions to protect
any privileges, satisfics neither of these requirements.

1. Contrelling question of law or policy

AHP asserts that the issue of whether a party waives privileges as to documenis it does
not know to be privileged at the time of production constitutes a contrelling question of law.
AHY states that a question of law is “controlling” if the determination may imporlanily aileel the
conduct of an action. Howewver, AHF ciles no Commission case thal delines a controlling
question of law as a delermination that may importantly affect the conduet ol an action. Simply
because an issue is “important™ does not qualify it as “controlling.” fir re Dilfard Depariment
Stores, Inc., 1995 I'TC LEXIS 149, *21 (June ¥, 1995) (" important’ questions of law or policy
may not constitute ‘controlling questions as to which there is a substantial ground for differences
of opininn™). Insiead, a contralling question of law or policy has heen defined in Commission
cases as “not equivalent to merely a question of law which is deterninalive of the case at hand.
To the comrary, such a queslion is decmed controlling only if it may contribute 1o the
determinalion, at an carly stage, of a wide spectrum of cases.” In re Awtomarive Breakthrough
Setences, Inc., 1996 FI'C LEXIS 478, *1 (Nov. 5, 1996}, nre BASF Wyandoitte Corp., 194
FTC LEXIS 77, *2 (Mov. 20, 1979) (citations omitled) (“The guestion is not whether
interlocutory review would resolve an “intellectually intriguing® issue, the early determination of
which ‘would save . . . considerable trouble and expense.”™).

AHP erilicizes the definilion of a controlling question of law as staled in Antomotive
Breaktiwough Sciences on the grounds that federal courls have cxplicitly rsjected ihis slandard.
AHP Motion at 12 n.12 (efting Klinghoffer v. SN.C. Achifle Lauro, 921 F.2d 21, 24 (2™ Cir.
1990) (a controlling question necd net affect a wide range of casesy). However, Amfomotive
Breakthrough Sciences, fne., 1996 FTC LEXIS 478, #1 {Nov. 5, 1996), was issued subsequent to
Kiinghoffer. Commission Ruole 3.23(b) is modeled after 28 T1L.S.C. § 1292, Other circuit courts
inlerpreting 28 U.8.C. § 1292 have held that 10 be a controibng question of law, the issue must
affoct the course of the litigation. Akrenbolz v. University of Hlineis, 219 F.3d 674, 677 (7™ Cir.
2000} (certification appropriate anly where decision turns on a pure question of law, the
resefution of which could head off other litigatton). See olse Clark-Dictz and Assoc. Engineers,
e, v. Basic Construction Co., 702 F.2d 67, 69 (5™ Cir. 1983} (“fact-review questions
mappropriate for § 1292(b) review™); fn re fnt'] Assoc. of Conf. Interpreters, 1993 FIC LEX1S
452, *4 (decistons that are “fact specilic” are not subject {o interlocutory appeal). Indeed, In
White v. Nix, 43 F.30 374, 378 (8 Cir. 1994), where the district court certified an order requiring
the production of conlidential investigative files, the court of appeals held that “the discretionary
resolution of discovery issucs precludes the requisite controlling question of law.” Thus, under
federal precedent, the evaloation of the circumstances under which AHP watved any privileges
does not present a controtling question. '



Also, under Commission precedent, determinations regarding privileges have been found
nil 1o myolve a controlling question of law or policy. fig Jire Atlaniic Rickfield Co., 1978
IFTC LEXIS 368, #1 (Oct. 3, 1978) (order requiring complaint emmse] o retrn doeuments to
respondent which respondent bad inadvertontly produced did not involve a controlling question
of law or policy); fr re R.J Revnolds Tobacco Co., 1998 FTC LEXTS 179, *4 {Sept. 24, 1998)
{order denying respondents” motion to compel complain counsel 1o provide a more complete
privilege tog did not invelve a conirolling question of law or policy as to which there is
substaniial ground for Jitlerence of opinion). Accurdingly, under Comunission precedent, a
determination of waiver does not present a controlling question of law.

AHP next asserts, without citing any legal authority, that whether it waived privileges is a
controlling question of law because, according to Complaint Counsel, the forecasts contained in
these documents spaak directly fo the core question of Complaint Counsel’s case, that is, the
ability of generic ctitranis to threaten Schering’s power in the K-Dur product line. Simply
because the documenis may be important to Complaint Counsel does not elevale the
determination that privilepes were waived to a controlling, or even important, question of law.

ATIP further asserts that whether it waived privileges is a controlling question becanse
AHP may be irreparably injured in the absence of immediate Commission review because the
January 15ih Order has the praciical effect of letling the parties use AHP's contested documents
at a public trial. This argument Gails for two reasons. First, the provisicnal grant of iz camera
ireatment by the Jammary I8, 2002 Order and the indclnite grant of in coemera treatment by the
February 8, 2002 Order, as well as the Protective Order Governing Discovery Matcrial, entered
on May 10, 2002, prevent public disclesure of the documents, Sceond, an inquiry into whether
AHP faces irmeparable harm has no bearing on wizether the issue presents a controlling question
of law or policy. Instead, this argument goes to whether AHP can satisfy the second requirement
of Commission Rulc 3.23(b}, that subsequent review would be an inadequate remedy. Moreover,
the case AHP citcs fo support its theory that the prospect of harm presents a controlling question
of law, Katz v. Carte Blanche Corp., 496 F.2d 747, 755 (3" Cir. 1974), provides no suppotl
beeause the harm sought to be avoided was in no way comparable to the harm AHP asserts it
may suffer in the instant case. There, the order of the district court gravting class ceriification
included “the possibility of prejudice to a parly pendente lite.” 74 at 755, Thus, even if AHP
had demonstrated some harm, this does not present a controlling question.

Since a determination that the factual circumstances sirrounding the creation, production,
related deposition testinrony, use by experts of, and belated assceriion of privilege for the
documents resuited i a waiver of priviteges does not involve a contrelling quesiion of law or
policy, AHP has not satisfied the first requircment of the first prong of Commission Ruis 2.23{b).

2. sabsztantial ground for difference of opinion

The January 15° Order does not present an igsue Tor which there is a “substantial ground
tor difference of opinion,” the sccond requirement of the first prong of Commission Rule



3.23(b). “The phrasc ‘substantial ground for difference of opinion’ requires a finding that the
question presents a novel or difficulf legal issue. It is this unsettled state of the law that creatcs a
*substantial ground for difference of opinion” and friggers cestification.” 7 Assoc. of Conf.
hterpreters, 1985 FI'C LEXIS 452, *4-5 (Feb. 15, 1995}, The January 15, 2002 QOrder relies on
settled precedent, not on a novel theery. Allhough no previous Administrative Law Judge has
formally delinealed (he slandards uscd in delerminmg whether madvertent production of 4
privileged document waived the privileges attached lo it, it 15 clear thal similar analysis has been
underiaken. For cxample, in Jr re Atfantic Richfield Co., 1978 FTC LEXIS 560, *1-2 (Sepl. 12,
1978), where respondents sought the return of 25 privileged documents which they claimed had
been inadvertently produced in reaponse to an investigative subpoena, the Administrative Law
Judge reviewed the scope of production, the time constraints (hat respondent was under, and the
Taci that respondents did have reasonable screening procecdures in place to find that respendent
had not waived ifs privileges.

Further, the Jannary 15, 2002 Order is consistent with settled precedent from federal
cases. Judicial decisions and precedents under the Federal Rules of Civil Procedure concerning
discovery miotions, though not controlling, provide helpful guidance for resolving discovery
disputes in Commiission proceedings. LG Balforr Co., ef al, 61 1L.T.CC. 1491, 1492 (Oct. 5,
1962). Atthough, as AHT asserts, courts have diverged as to the proper methodelogy for
determining whether inadverient produciion constilules waiver, the “majorily of courts™
determine whether disclosure waives privilege by unlizing “an appreach which takes into
account the facls surrounding a particular disclosure.” Alfdread v, Grenada, D88 F.2d 1425,
1434 (5% Cir. 1993). “In determining whether the privilege should be dcemed to be waived, the
circumstances surrounding the disclosure zre to be considered.™ United States v. De Lafora, W73
E.2d 746, 749 {9™ Cir, 1992). Under this “middle of the road,” balancing test, courts consider the
following Factors: (1} the reasonablencss of the precawions taken Lo prevent inadvertent
disclosure; (2) the time taken to rectify the crror; (3) the scope of discovery; (4) the extent of the
disclesure; and (5} the overreaching issue of faimess and the protection of an appropniate
privilege. Gray v (reneBickmell, 86 F.3d 1472, 1484 {E“‘ Cir, 1996); Alfdread, 988 F.2d at 1434-
35. Ths precedent was adopted in fr re Hoechst Marion Rowssel, Inc., 2000 FTC LEXIS 135, 4-
& (Oct. 17, 2000) and utilized in the Jannary 13, 2002 Order.

Comnmission preccedent also holds that to establish a **subsiantial ground® for difference
of opinion under Rule 3.23(b}, a party seeking certification must make a showing of a likelihoud
of success on the merits.” fat'7 Assoc. of Conf. Interpreters, 1995 FTC LEXIS 452, *4.5 (Feh.
13, 1995); BASY Wyandotte Corp., 1979 FTC LEXIS 77, *3 {Nov. 20, 1979) (The subsiantial
ground for difference of opinion test “has been held to mean that appeliant must show a
probability of suceess on appeal of the issue.”), AlIP cannot demonstrate a probability of

success on appeal of the 1ssue,

AHP arpues that the holding ol ddveréising to Women, Inc. v, Gianni Versace, 1999 U5,
Dist. LEXIS 12263 (N.D. 1. Aug. 4, 1999), an umpublished opinion of a federal distiict court,
compels a different result than the one reached in the January 15" Order. ‘The January 15* Order



relies on scveral contrary cases which compel a finding that AHP waived any privileges it may
have held, Simply because AHP can cite to one, unpublished district court case that AHP
belicves supports it pogition that it did not waive any privileges does not compel certilication.
See Quster v. Johns-Manville Corp,, 568 F. Supp. 83, 88 (ED. P2 1983} {party who produces a
gingle case supporting pariicular legal docirine, as opposed to plethora of nrders and decisions
rejecting thal doctrine fails to demonstrate substantial pround for dilference of opinion as
roquired by 28 U.8.C. § 1292{b)).

The facts of Farsace, a case which AHP cited in ils reply brief in support of its Motion
for Protective Order, wre quite nousual and thus do not provide compelling authonity.  Fersace
involved the disclosure of 1wo letlers in Halian that the putative privilege holder argued were not
privileged. The dispute arcsc when plaintiffs attempied (o use the production of these two letters
s a basis o compel production ol a broad calcpory of olher malena] - privileged documents and
testimony relating to advice of counsel on a trademark. Versaee asserted that the documents
were not privileped becausc they contained no legal advice and thus noe privilege was waived.
since the plaintiffs failed to prove that the letters were privileged (and did not provide the court
with an Hnglish translation), the court denied the motion to compel, Versaee, 1299 11,8, Dist,
LEXIS 12263, *2-15. The court held that the balancing test consisting of five factors (which was
applied in the Fanuary 15" Order} “does not fit weil here, becanse the facts of this case do not fall
within a iraditional "inadvericnt producilion’ analysis.” Jd al *15-16. Thus, Versace does not
compel a finding contrary to the January 15% Order, which reviewed a more typical situation of
inadvertent disclasure.

Becanse it is well settled that courts evaluate the circumstances surrounding disclosure to
determine if there has been waiver and because AHFP cannot demonstrate a probability of snceess
on appeal of the issue, AHP has not prescnted an issue for which there 1s substaniial ground for
difference of opinion. Thus, AFP has not satisfied the second requirermcent of the [irst prong of
Commission Rule 3.23(b).

Fort the abuve sialed reasons, the issue for which AHP seeks review does not involve “a
controlling question of law or policy as to which there is substantial ground for difference of
opinion.” 16 C.F.R § 3.23{b}. Therefore, the first prong of Commissien Rule 3.23({b) has not
becn mef. :

B. ‘Whether Subsequent Review Would Be An Inadequate Remedy

Lven if AHP’s request for certification did meet the Grsl prong of Comimission Rule
3.23(), AHP’s request for certification fails to mect the second promyg as well. The second prong
of Commission Rule 3.23(b) requires a determination by the Administraiive Law Judge that an
immediate appeal from the ruling may materially advance the vltimate termination of the
Hiigation o thal subsequent review will be an inadequate remedy. 16 C.F.R. § 3.23(b).



A revicw of the determination that AHTP waived any privilepes with respeet fo ning
docoments unquestionably would not materially advance the ulfimate termination of the
liligation, and AHP does not attempt to make this argument. AHP does, however, argue that
subsequent review of the January 15th Order would be an inadequate remedy, AHD arenes that,
without Commission review, the right sought to be prodected will have already been destroyed
through the further disclosure of the nine documents at the trial in thig matter. Forther, AHP
areues, that since i is no longer a parly, #1 does not have standing 1o appeal from the Initial
Decisian to be entered in this matier,

AHP’s arguments that subsequent review would be an inadeguate remedy do not

- withstand scrotiny for two reasons. First, AHP will not suffer any additionat harm if the
Commission does not immediately review its request because il does not face {uriber disclosuze
¢l the contested docuinents, Second, the cases on which AHP relies arise in federal courds which
lack the Commission’s procedure for allowing parlies and non-patties to move for in camera
treatrieni of their most sensitive materials.

First, by Ovder dated Janaary 18, 2002, AHP was granted provisional Jn camera treatiment
for the nine documents and deposition testimony thereto, AP was ordered to file a motion for
7 camera treatment within twenty days and was informed that its docirnents would be treated as
&z camere untl] a final ruling on whether {7 camera treafment of the material is appropriate
pursiemi fo 16 C.F.R. § 3.45(b). AHP did filc its motion fur in comera reatment on Febnuary 7,
2002, By Order dated Febrnary 8, 2002, AHP was granted indefinite in comera treatment for
thoze documenis that any party has offered info evidence or listed a5 a polential exhibit fo be
offered into evidence. Because AFP has fn camera protection for the contested documents
offered into evidence, only persons subject to the Protective Order Governing Discovery Matetial
- persons who have already seen the contested documents during discovery - have been
permitied to remsin in the courtroom when ihe conlested docurnents are discussed al inial, Al
other members of the public, including FTC stafl who are not subject (o the Protective Order,
have been instructed to leave the courtroom and have left the courlroom when AHP?s contested
documents have been discussed. For those documents which did not receive in camera status in
the February 8, 2002 Order on the grounds that no party had listed them on their exbibit lists,
AIT was directed that in the event that any party did offer such documents inte evidence,
provistonal ir comera treatment would be granted at that time pursuant to Commission Rule
3.45(g), irt order lo prevent public disclosure. In additton, the Protective Order Governing
Discovery Material prevents public disclosure of the contested documents which have not
received s camera trealment. Because AHP has the protection of the February 8, 2002 in
eamera order and the May 10, 2001 Protective Order Governing Discovery Malerial, AITP has
not demenstrated that snbseguent review wounld be inadequate and he sceond prong of Rule
3.23(b) is not met. :

Second, the cases which AHP relies upon to argue that further disclosure of its documents
will further erode any privileges it may have are not Commission cases, but from federal courts
which lack the Commission’s in comera treatment practice. For example, In re Ford Motor Co.,



110 12.3d 254, 963 (3™ Cir, 1997) held that “once pulatively protected material is disclosed, the
very “right soughl to be protected’ has been desiroyed.” Here, however, the documenis have
previausly been disclosed to Complaint Counsct, Respondents™ counsel, and Compiaint
Counzel's expert. There is no Lurther crosion as the only persons allowed to remain in the
courtroom under the i camera procedures in place in Commission proceedings are those who
have already viewed the documents. Hence, AIIPs clahm of further erosion ol ils privileges does
not support a finding that subsequent review vwould be an inadequate remacdy.

A review of the determiination 1hal AHP waived any privileges wilh respoct Lo nme
docaments would notl materially advance the nitimate lermination of the litipation. Subsequent
review of the January 15th Order would not be an inadequate remedy becanse the February §,
2002 i camera order and Mav 10, 2001 Proiective Order adequately prevent further diselosurc
of AHP's documents. Accordingly, ATIP also has not met the second prong of Rule 3.23(b).

C. Commission Precedeni Does Not Support Interlocitory Review

Tl two cases AHP relics upon to argue that the January 15% Order arc appropriaic for
interlocutory review also do not compel certification for the January 15" Order. int the first case,
I re General Foods, Corp., 96 F.T.C. 168 {Ang. 1Y, 1980), the Commisgsion reviewed on
interlocutory appeal the Administrative Law Judge’s order denying continued in camera
treatmenl of certain exhibits and related testimony. The Commission held that if the
admnistrative law judge had properly interpreted the Commission’s in camrera standards and
applicd them clearly to the facts in issue, the Comimission would be reluctant to gquestion his
eonclusions. fd at 170, “At the imterlocutory stape, we are neither familiar with the broad
comntours of the case below or the specifics of the information in question, and we are therefore
ili-equipped to second-puess an ALT s factual findings on /¢ camera motions.” /£ The
reasouing of General Foods, in fact, precludes interlocutory appeal of this issue: the January 5%
Urder examined carefully the factual circumstances surrounding the creation, production,
depuosition testimeny of, use by experts ol and belaled assertion of privilege of the nine
documents. It is inappropriale to ask the Commmssion to examine ihese [actnal circumstances
and reach a diffcrent result,

In the second Commission casc AHP relies upon, {7 re Thompsen Medicat Co., 101
F.T.C. 385 (Mar, 11, 1983), the Commissicn decided to grami review of an order by the
Administrative Law Judpe which held that prior statements of respondent’s expert witnesses
were “Jencks-type” statements and required respondent to produce them. At the time, there was
a division among the courts as o the appropriate scope of discovery from experts. The
Commission epunciated the standard for diseovery from experts and heid that, although the ALS
had analyzed the issue under a different standard, his analysis was appropriate. 7. at 389. “An
AT has broad discretion to rule on discovery roquests, and his deterninations will be reversed
only on a showing of clear abuse.” fd



The vverwhelming majority of decisions by Administrative Law Judges deny requests for
certilication. Requests for certification by non-parties have not received special consideration,
Ea. Inre R R Donnelley & Swny Co., 1991 TTC LEXIS 478 (Oct. 30, 1991); fu re American
Medical Axsec, 1977 FTC LEXIS 89 (Sept. 30, 1977, Furthermore, Commission precedent
makes it sbundantly clcar that interlocutory appeals from discovery rulings are dislavored. fn re
Giflette Co., 98 F.T.C. 875, 873 (Dec. 1, 1981). Interlocwiory sppeals in pencral arc disfavored,
as Intrusions on the orderly and expeditious conduet of the adjudicative process. Interlocutory
appcals trom discovery rulings merit a particularly skeplical reception becausc they are
particularly suited for resolution by the Administrative Law Judge on the scene and particularly
conducive to repetitive delay. Jrre Bristol Myers Co., Q0 F.T.C. 273, 273 {OUct. 7, 1977}, In the
1nstant case, a determination that the circumstances sumrounding the creation of, production of,
deposition testimony about, and belated assertion of privilege for nine documents constitutes a
rling on discovery. See Power Comversion, fnc. v. Saft America, Jnc, 1985 11.8. Dist. LEXIS
20219, 2 (May 1, 1985) (deicriination of waiver of privilege described as a discovery ruling);
Fr re Affantic Richfield Co., 1978 TFTC LEXIS 562, ¥7-8 (July 20, 1973) (review of withheld
documcnis by ALJ to determine whether privilege applies constitules a discovery miling}. The
fact that the ruling for which AHI? seeks appeal is a discovery ruling further supports denial of
AlIF’s motion for inlerloculory appeal.

IV. CONCLUSION

I"or the ahove statad reasons, AHPs motion for certification to the Commission for
interlocutory review is DENIED.

In addition, because the Fobruary 8, 2002 Oxder granting in camera treatment prevents
public disclosure of AHP's documents, AHF faces no irreparable harm, Accordingly, AHIs
motion for a stay of the Janvary 15, 2002 Order is DENIED,

| GRDEﬁED: - | :L‘DW\ M

13, Michael Chappll
Administrative TLaw Judge
Nate: February 12, 2002
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