UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

January 10, 1997

Giffith L. Garwood, Director

Di vi sion of Consuner and Community Affairs

Board of Governors of the Federal Reserve System
Washi ngton, D.C. 20551

Dear M. Garwood:

This letter responds to your request for information
regardi ng the enforcenent activities of the Federal Trade
Commi ssi on under the Truth in Lending, Consuner Leasing, Equal
Credit Qpportunity, and Electronic Fund Transfer Acts ("Acts")
during the past year for use in preparing the Federal Reserve
Board's ("Board") Annual Report to Congress. You have asked for
i nformati on concerning the Comm ssion's enforcenent activities
pursuant to these Acts, including nethods of enforcenent and
enforcenent actions, and the conpliance |evel of creditors
subj ect to the Comm ssion's enforcenment authority. You have al so
asked whet her the Conm ssion recommends any changes to these Acts
or their inplenenting regulations.

l. A DESCRI PTION OF THE COMM SSI ON' S ENFORCEMENT ACTI VI TI ES
UNDER THE ACTS DURI NG THE PAST YEAR

Truth in Lendi ng Act and Consuner Leasi ng Act

In the 1996 cal endar year, the Comm ssion issued a final
consent order in one case alleging, inter alia, the issuance of
unsolicited credit cards to consuners, in violation of the Truth
in Lending Act ("TILA") and Regul ation Z. The Conmm ssion al so
accepted for public conment consent agreenents in six cases.

Five of these cases allege deceptive | ease and/or credit
advertising clains, in violation of the Federal Trade Conmm ssion
Act ("FTC Act"), and failure to clearly and conspi cuously provide
required | ease and/or credit advertising disclosures, in

viol ation of the FTC Act and the Consuner Leasing Act ("CLA") and
Regul ation M and/or the TILA and Regulation Z. The other case

al | eges deceptive disclosures and understated credit ternms,

i ncludi ng the annual percentage rate ("APR') and paynent

schedule, in violation of the FTC Act and the TILA and Regul ation
Z. These cases are discussed below. Oher investigations of
potential TILA and/or CLA violations are ongoi ng.
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In The May Departnment Stores Co. ("May Co."),!' the
Comm ssion issued a decision and order against a major St. Louis-
based retailer. The order, inter alia, settled charges that My
Co., through an aggressive telemarketing effort, established
credit accounts for consuners who had not received or approved
the offer of credit or had specifically declined the offer and,
therefore, issued or caused to be issued unsolicited credit cards
to consuners, in violation of the TILA and Regulation Z. The
order prohibits May Co. fromengaging in the conduct described in
the conpl aint, including the issuance of credit cards to any
person except in response to an oral or witten request or
application for the card or as a renewal of or substitute for an
accepted credit card.

In General Mdtors Corp. ("GM'),? Arerican Honda Mtor Co.
Inc. ("Honda"),® Mtsubishi Mtor Sales of Anerica, Inc.
("M tsubishi"),* Arerican |Isuzu Mtors Inc. ("lsuzu"),® and Mazda
Mot or of America, Inc. ("Mazda"),® the Conm ssion accepted for
public conment five consent agreenents with najor autonobile
manuf acturers. The proposed orders would settle charges that the
five conpanies violated the FTC Act and the CLA and Regul ation M
and that two of these conpanies also violated the TILA and
Regul ation Z, in connection with | ease and/or credit pronotions
that featured | ow nonthly paynments or | ow anobunts "down" in
|arge, bold print, while hiding additional costs and sonetines
contradictory information in "nouse print" that is difficult or
i npossi ble to read.

In all five cases, the conplaints alleged that respondents
engaged in deceptive | ease practices in violation of the FTC Act
by: 1) representing in | ease advertisenents that | ow or no
anounts "down" are the total anount consuners must pay at | ease

L FTC Docket No. C-3676 (July 9, 1996).
2 ETC Fil e 952-3093 (Nov. 21, 1996).
3 FTC File 952-3094 (Nov. 21, 1996).
4 FTC File 952-3096 (Nov. 21, 1996).

° FTC File 952-3095 (Nov. 21, 1996).

& 6§ 6§ 56 ¢

6 FTC File 952- 3450 (Nov. 21, 1996).
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inception for the advertised vehicles when, in fact, consumers
nmust pay significant additional fees at |ease signing; and

2) failing to adequately disclose the significant additional
fees, such as the first nonth's paynent, a security deposit,
and/or an acquisition fee, that consuners are required to pay at
| ease signing. In tw cases (GM and Mtsubishi), the conplaints
al so all eged that respondents engaged in deceptive credit
practices in violation of the FTC Act by: 1) representing in
credit advertisenents that consunmers can buy advertised vehicles
at the terns stated when, in fact, consuners are responsible

for a final balloon paynent of several thousand dollars; and

2) failing to adequately disclose the additional terns required
for the purchase of the vehicle, including the final balloon
paynent and the APR  The conplaints in all of these cases al so
charged respondents with violating the CLA and Regul ation M
and/or the TILA and Regulation Z by failing to clearly and
conspi cuously disclose various required | ease and/or credit costs
and terns.

The proposed orders in all five cases would prohibit the
conpani es from m srepresenting the total anpbunt a consumer must
pay at | ease inception. The proposed orders would also require
t he conpani es’ ads that highlight an anbunt "down" or ot her
anounts due at | ease inception or state that there is no such
charge to provide an equally prom nent statenent of the tota
anount due at | ease inception. The proposed orders would further
require the conpani es' ads referencing any initial paynment or
that no initial paynent is due to disclose clearly and
conspi cuously (defined in the orders as "readabl e or audi bl e and
under st andabl e to a reasonabl e consuner™"), as applicable: that
the deal is a lease; the total anobunt due at | ease inception;
that a security deposit is required; the nunber, anmount and
timng of schedul ed paynents; and the fact that an extra charge
may be inposed at | ease end based on the vehicle's residual
val ue.

The proposed orders agai nst GM and M tsubishi also would
prohi bit the conpani es from m srepresenting the existence or
anount of any balloon paynent or the APR for the |oan and require
credit ads stating the amobunt of any paynent to discl ose
prom nently the anmount of any ball oon paynment in close proximty
to the nost prom nent of the paynent statements. The proposed
orders agai nst GM and M tsubishi would also require any ad that
states the downpaynent, the anount of any periodic paynent, the
period of repaynment, or the anount of the finance charge to state
clearly and conspi cuously the anount or percentage of the
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downpaynent, the terns of repaynent, the anount of any ball oon
payment and the correct APR for the financing.’

In Progressive Mortgage Corp. ("Progressive Mrtgage"),? the
Comm ssi on accepted for public conment a consent agreenent with a
nor t gage banki ng conpany and its President, Sanford Craner. The
order settled charges that Progressive Mrtgage engaged in
unfair and deceptive disclosure practices in violation of the FTC
Act by: 1) failing to include the entire cost of required
nortgage i nsurance in determ ning the finance charge and APR and,
therefore, understating these terns in its TILA disclosures; and
2) failing to accurately cal culate other required TILA
di scl osures, including the paynent schedule and total of
paynents. In addition, the conplaint charged respondent
Progressive Moirtgage with several counts of violating the TILA
and Regulation Z by failing to disclose accurately to consuners
various required credit terms, such as the finance charge, APR
and others. The conplaint charged respondent Sanford Cramer with
provi ding fal se and m sl eadi ng representations to consuners of
various credit costs and terns, in violation of the FTC Act.

The proposed order woul d prohibit respondents Progressive
Mort gage and Sanford Craner from m srepresenting the APR, finance
charge, paynent schedule and total of paynents in witten
di scl osures to consuners and from m srepresenting any term or
condition of financing for any consuner credit transaction. The
proposed order woul d al so prohibit respondent Progressive
Mortgage fromfailing to: 1) include the entire prem uns for
requi red nortgage insurance in determning the finance charge and
APR; 2) disclose accurately those terns to consuners; 3) disclose
accurately the paynent schedule and total of paynents; and
4) provide to consuners other disclosures as required by the TILA
and Regul ation Z.

! The consent agreenents in all five cases were placed on

the public record for public comment for sixty days, after which
t he Conmi ssion will decide whether to make themfinal. See 61
Fed. Reg. 64524 (Dec. 5, 1996).

8 FTC File No. 932-3143 (Nov. 25, 1996).
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In 1996, the Conm ssion dismssed its conplaint agai nst
Dillard Departnment Stores, Inc. ("Dillard s").” The Conmi ssion
brought this case primarily under the TILA and Regul ati on Z,
regardi ng the unauthorized use of a credit card. The conpl aint
charged that Dillard s had violated the TILA and Regul ati on Z by
i nposi ng "unreasonabl e burdens” on cardhol ders who clained their
cards were used wi thout authorization and by hol di ng consuners
who failed to nmeet its requirenents |liable for the unauthorized
charges. ' After the conplaint's filing, the Board staff anended
the Oficial Staff Conmentary to Regulation Z ("Regulation Z
Commentary") to include a standard for investigating clains of
unaut hori zed use under Regulation Z. As a result, and in
response to FTC staff counsel's notion, the Conm ssion dism ssed
t he conpl ai nt because the standard adopted by the Board staff
"appears to differ fromthe standard reflected in the conplaint,"”
and iL woul d not be in the public interest to continue the
case.

In January 1996, the Comm ssion filed comments with the
Board on its proposed changes to | ease requirenents in Regul ation
Mand the Oficial Staff Commentary ("Regulation M Comrentary").
These conments were subnmitted in response to the Board's request
for coments and notice of proposed rul emaki ng.

The Comm ssion's coments endorsed the Board's plans to
sinplify and clarify the disclosures required in consuner |ease
transactions, in view of the rising popularity of |easing (which
now accounts for over thirty percent of retail vehicle
deliveries). The Comm ssion's comments supported proposed
changes in the | ease requirenents and indicated that the changes
woul d hel p | essors, advertisers and consuners. The Conm ssion's
comments al so supported the proposed new requiremnment that major
| ease cost itens be segregated from other information disclosed
to consuners in witing prior to | ease signing and noted that
some consuners have not understood that the document they signed
was, in fact, a |lease. The Conm ssion stated that segregation of
| ease di sclosures woul d better hel p consumers understand the
| ease obligation.

° FTC Docket No. D-9269 (filed Sept. 14, 1994).
0 4.

L FTC Docket No. 9269, 1996 FTC LEXIS 49, at *4
(Mar. 7, 1996).
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The Commi ssion's conments al so supported requiring witten
di scl osure of certain new itens, including the "gross cost" and
"estinmated | ease charge” and expandi ng di scl osure of other
currently required terns, such as early term nation fees, which
provide critical information to consuners. The Conm ssion noted
that additional information regarding itens included in the gross
cost disclosure could also be useful to consunmers, and it nade
several suggestions regarding cost-effective ways to inprove
consuner understanding of this term

The Comm ssion supported revising requirenents for |ease
advertising and particularly endorsed the Board' s "clear and
conspi cuous” and "equal promnm nence" rules, which require that
i mportant disclosures be conspicuously displayed in ads and that
certain critical elenments of required disclosures be equally
prom nent. The Conm ssion reconmended that the Board require al
| ease advertising disclosures to be "reasonably understandabl e”
-- a standard established by the proposed revisions for witten
| ease di sclosures provided to consuners prior to | ease
consummati on. The Conmi ssion al so recomended that the Board
provi de advertisers with specific guidance to assure clarity of
| ease di sclosures, such as rules concerning the placenent, size,
length and timng of required information. For televised | ease
advertisements, the Conmm ssion suggested that the required
di scl osures shoul d appear on the screen in a size, shade,
contrast, prom nence and |ocation, and for a duration, as to be
readily noticeabl e, readabl e and conprehensible to an ordinary
consuner. The Commi ssion noted that this approach woul d provide
| ease advertisers with standards and needed gui dance wi t hout
being overly restrictive in fornmat and presentati on of
information to consumers.

The Conmmi ssion's conments suggested several other
nodi fications to the proposed rules, including those pertaining
to the nodel fornms proposed by the Board as guides for lessors to
use in their |ease disclosures. The Comm ssion's comments al so
urged the Board to reviewthe limtation of the regulation to
transacti ons under $25,000. The Comm ssion observed that because
pri ces of consumer goods, including | eased itens, have risen
substantially in the past two decades, this dollar [imtation
could significantly Iimt the utility of inportant consuner
protections established by Regul ati on M

In February 1996, the Comm ssion filed coments with the
Board on its proposed changes to the Regul ation Z Conment ary
regarding credit card issuers' obligation to investigate credit



Giffith L. Garwood
January 10, 1997
Page 7

card charges di sputed by consuners contained in the "clains and
def enses” provision of the TILA and Regulation Z. These coments
were submtted in response to the Board' s request for conments
and notice of proposed rul enaking.

The Conmm ssion's conments supported the Board's proposal to
clarify that credit card issuers must conduct a reasonabl e
i nvestigation when consuners di spute charges on their credit card
bills -- and the disputes remain unresolved with the nerchants --
before the credit card issuers can consider the disputes settl ed,
report the disputed amounts as delinquent or begin collection
efforts regardi ng these anounts fromconsuners. In its coments,
t he Comm ssion noted that Congress' intent in including the
cl ai ms and defenses provision in the TILA was to all ow consuners
to withhold paynent fromthe card issuer while an anount remains
di sputed and to preserve their rights in any future legal action
involving the creditor or issuer and the di sputed amount. The
| atter objective, the Conm ssion stated, can be achieved only if
card issuers are genuinely held accountable for their response to
a consumer's claimin the first instance. The Commi ssion's
comments noted that if card issuers can thwart cardhol ders
assertion of clainms and defenses by, as noted in sone instances,
causi ng cardhol ders to believe their only recourse is with the
nmerchant, the law s ains are frustrated with respect to
i ndi vi dual cardhol ders' di sputes.

The Conmmi ssion's coments recomrended several changes to the
proposed Regul ation Z Commentary. First, the Conm ssion
suggested the Board should anplify the nmeaning of a "reasonable
investigation” to indicate it is a flexible standard but that it
al so requires the card issuer to do nore than convey the
merchant's view of the dispute to the consumer and declare the
di spute settled. The Commi ssion suggested the card issuer should
be required to make an i ndependent assessnent of the cardhol der's
cl ai m based on factual data obtained where possible fromthe
nmer chant and cardhol der with other data the card i ssuer may have
avai | abl e. Second, the Comm ssion recomended that the Board
prohi bit collection efforts and credit bureau reporting until a
reasonabl e investigation is conpleted and the dispute is settl ed,
so that card issuers cannot thwart the assertion of clains and
defenses. Third, the Comm ssion suggested that card issuers
shoul d be required to give consuners a statenment of their rights,
each time the card issuer notifies a consuner that it has
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resolved a "clains and defenses” dispute against the cardhol der
and resunes billing for the charges.*

The Conmi ssion continues to view consuner and busi ness
education efforts as inportant to its enforcenent activities. In
1996, the Conmi ssion released a new brochure, "Look Before You
Lease, " which highlights points for consuners to consider when
deci di ng whether to | ease or purchase a vehicle. The Conmm ssion
al so rel eased a new brochure, "Focus on Phone Leasing," that
provi des information to consuners regardi ng the purchase or |ease
of residential telephones. The Conm ssion also released a
brochure on "H gh Rate, H gh Fee Loans," regardi ng consumner
protections of the TILA and Regulation Z for Section 32
nortgages. |In addition, the Conmission's staff is continuing to
participate in the ongoi ng Federal Reserve Board-sponsored
"Leasi ng Education Program Team " which includes various
consuner, industry and governnental groups and is working on
devel opi ng new education materials for consuners and business to
spur awareness and under standi ng of | ease concepts.

Equal Credit Opportunity Act

In 1996, the Conm ssion concluded an investigation of a
maj or retailer and subsequently obtai ned a consent decree agai nst
the conpany for violating the notification provisions of the
Equal Credit Opportunity Act ("ECOA") and its inplenenting
Regul ation B. This case is discussed below. O her enforcenent
efforts continue.

12 Conmi ssioner Mary L. Azcuenaga di ssented fromthe

Comm ssion's vote (4-1) to file these conmments, stating that the
reasonabl e i nvestigation requirenent "could inpose substanti al
costs on card issuers that |ikely would be passed on to
consuners."” She added: "It would have been prudent first to
determ ne whether a problem exists under the current incentive-
based schene before advocating the inposition of this regulatory
requi renent." Conmm ssioner Azcuenaga al so dissented fromthe
Comm ssion's recommendation that the Board require card issuers
to send cardhol ders a statenment of their rights when a dispute
remai ns unresol ved after an investigation, saying that a "nore
direct and less regulatory solution” mght be to prohibit the

m srepresentations, instead of requiring the recomrended

di scl osure of information each time card issuers resolve the
nmerits of a dispute.



Giffith L. Garwood
January 10, 1997
Page 9

I n Septenber 1996, a consent decree was entered in United
States v. The J.C._Penney Conpany, Inc." to resolve allegations
that this retailer failed to provide denied applicants with a
statenent of the specific reasons for denial or with notice of
their right to receive specific reasons for the denial, failed to
provi de denied applicants with the correct, principal reasons for
the denial, and failed to provide adverse action notices to
applicants who made oral requests for an increase in their line
of credit. The defendant agreed to pay a civil penalty of
$225,000 and to the entry of a permanent injunction.

The Conmi ssion continued its consuner and busi ness educati on
efforts. The staff worked with other governnental agencies and
with creditor and consunmer organi zations to increase awareness of
and conpliance with the ECOA. The Conmm ssion al so continued its
active participation in the Interagency Task Force on Fair
Lendi ng.

El ectroni c Fund Transfer Act

In 1996, the Comm ssion accepted for public comment a
consent agreement in Budget Marketing, Inc. (Budget Marketing).
The proposed order would settle charges that this tel emarketing
conpany, inter alia, violated Section 907(a) of the Electronic
Fund Transfer Act ("EFTA") and Section 205.10(b) of Regul ation
E by failing to obtain witten authorization from consuners for
preaut hori zed transfers. The proposed order woul d require Budget
Marketing, inter alia, to conply with Section 205.10(b) of
Regul ation E and correl ative provisions of the Oficial Staff
Commentary to Regulation E. The consent agreenent was placed on
the public record for public comment for sixty days, after which
the Comm ssion will decide whether to make it final. |If
accepted, the proposed order would be incorporated into
settlement of a Conmission civil penalty action, currently

3 No. CV-96-4696 (E.D.N.Y. filed Sept. 24, 1996).
4 61 Fed. Reg. 53378 (Oct. 11, 1996).
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pendi ng, in Federal district court against Budget Marketing and

its dealers.®

I'1. AN ASSESSMENT OF THE EXTENT TO WHI CH COVPLI ANCE | S BEI NG
ACHI EVED BY CREDI TORS SUBJECT TO THE COW SSION S
ENFORCEMENT AUTHORI TY

Truth in Lendi ng Act and Consuner Leasi ng Act

The Commi ssion is continuing to receive many inquiries
regardi ng | ease issues, particularly from consuners seeking
i nformati on about the costs and terns of |eases and how t hey
differ fromcredit obligations. Consuners also have requested
i nformati on about their federal rights concerning "high rate,
high fee | oans” (found in Section 32 of Regulation Z). The
Comm ssion al so received many requests for conpliance material s,
particularly from many busi nesses seeking information about the
Board's new |l ease rules in revised Regulation M Many nortgage
conpani es contacted the Commission's staff wi th questions about
their responsibilities under Regulation Z and the Regulation Z
Comment ary, including those pertaining to Section 32 nortgages
and those affected by revisions to Regulation Z to inplenent the
Truth in Lending Arendnents of 1995, Pub. L. 104-29, 109 Stat.
271.

Equal Credit Opportunity Act

The Comm ssion received sone inquiries about
antidiscrimnation protections of the ECOA and fair |ending
i ssues. The Comm ssion al so received many requests for
conpliance materials fromcreditors and nortgage brokers.

El ectroni ¢ Fund Transfer Act

The Conmm ssion received sone inquiries about consuners
rights in electronic fund transfer transactions. However, the
Comm ssion receives a relatively small nunber of inquiries about
these rules in conparison to inquiries under the credit and | ease
requirenents.

15 No. 88-1698 E (S.D. lowa filed Dec. 12, 1988).



Giffith L. Garwood
January 10, 1997
Page 11

I11. ANY SUGGESTI ONS FOR CHANGES IN THE ACTS OR THEIR
| MPLEMENTI NG REGULATI ONS

As noted above, in 1996, the Conm ssion filed conments
concerning the Board's proposed consumer |ease revisions to
Regul ation M and the Regul ati on M Commentary, including various
suggested changes in these requirenents. The Comm ssion | ooks
forward to continuing to work with the Board on the inportant
i ssue of consuner | easing.

The Comm ssion al so understands that the Board expects to
undertake a regul atory review of credit rules under Regul ations B
and Z in the near future. Because Regulations B and Z cover many
types of financing transactions and diverse issues, the
Comm ssion al so woul d support the effort to update and clarify
these critical rules.

The Comm ssion hopes that the information contained in this
| etter responds to your inquiry and will assist in preparation of
the Board's Annual Report to Congress. |If any other information
woul d be useful or if you request additional assistance, please
contact David Medine, Associate Director, Division of Credit
Practices, at (202) 326-3025.

By direction of the Conm ssion.

Robert Pitof sky
Chai r man



