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JOHN 5. GORDON

United States Attorney

LECN W, WEIDMAN

Assistant United States Attorney

Chief, Ciwvil Division

WENT A. KAWAKAMI

Assistant United States Attorrney

California Bar Number: 149803
Room 7516, Federalk Building
300 North Los Angeles Street
Los Angeles, California 30012
Telephone: (213) 854-4858
Facsimile: (213) 894-2380
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UNITED STATES OF AMERICA,

Plaintifg,

Civil No.@]w(@qéf)\ NM (IOJL%

CONSENT DECREE AND
ORDER FCOR INJUNCTIVE AND
OCTHER RELIEF

V.

CHARLES SMITH,

DAMIEN SMITH, and

KYMBERLI SMITH,
individually, and
d/b/a SALESCO,

Defendants.

— e M e M i M Nt et N N e et

WHEREAS plaintiff, the United States of America, has
commenced this action by filing the Complaint herein; defendants
have waived service of the Summons and Complaint and any right to
be represented by counsel; and the parties have agreed to
settlement of this action upon the.following terms and

conditions, without adjudication of any issue of fact or law,
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without admitting liability for any of the matrers allzged in the
Complaint;

THEREFORE, upon stipulation of plaintiff and defendants,

e
v

is hereby ORDERED, ADJUDGED, and DECREED as follows:
1. This Court has jurisdiction of the subject matter and

of the parcies.

2. The Complaint states a claim upon which relief may be

granted against the defendants under Sectionsg 5(a) (1),

S(m) (1) (A), 13(b), 1l6(a) and 19 of the Federal Trade Commission
Act, 15 U.s.C. §§ aS(a) (1), 4S5(m) (1) (A), 53(b), 56(a) and 57b.
DEFINITIONS
3. For the purposes of this Consenﬁ Decree, the term

"Rule" means the Federal Trade Commission's Trade Regulation Rulex
Concerning Mail or Telephone Order Merchandise, 16 C.F.R. Part
435, or as the Rule may hereafter be amended. A copy of the Rule
is attached hereto as "Appendix A" and incorpcrated herein as if
fully set forth verbatim.

4. The term “materially different” merchandise means
merchandise tgat differs from the prowmoted or advertised:
merchandise in brand, wattage, model, design, stYle, gize, fit,
coleor, pattern, fabric, condition (e.g., new, refurbished or
used), value, quality, promoted end-use, number of features, or
in any other manner, that is likely to affect a consumer’s choice

of or conduct regarding the merchandise.

Consent Decree, Page 2 of 20
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CIVIL FPENALTY

5. Defendants shall pay to plaintiff a civil penalty,
pursuant to section 5(m) (1) (A) of the Federal Trade Commission
Act, 15 U.S.C. § 45(m) (1) (A), 1n the amount of two hundred
thousand dollars ($200,000). Based on sworn representations in
defendant Charles Smith’s financial statements dated June 20 and
July 10, 2001, defendant Damien Smith’s financial statement dated
June 195, 2001, and defendant Kymberli‘Smith’s financial statement
dated June 20, 2001, collectively referred to as the “Financial
Statements,” payment of the foregoing monetary settlement is
waived except for éifteen thousand dollars ($15,000,00),

contingent upon the accuracy and completenegs of the Financial

Statements. Defendants are jointly and severally liable for 4

payment of the civil penalty.

5. Defendants shall make the payment required by Paragraph
5 within five (5) days of the date of entry of this Consent
Decree in accordance with the instructions provided by the Office
of Consumer Litigation, Civil Diwvision, U.S. Department of
Justice, Washﬁngton, D.C. 20530, for appropriate disposition,.

7. In the event of any default in payment, which default
continues for ten (10) days beyond the due date of payment, the
entire unpaid penalty, together with interest, as computed
pursuant to 28 U.S.C. § 1961, from the date of default to the
date of payment, shall immediately become due and payable.

8. The plaintiff’s agreement t§ this Consent Decree is

expressaly premised upon the truthfulness, accuracy, and

Consent Decree, Page 3 of 289
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completeness oL the financial condition of defendants, as
represented in the Financial Statements referenced above, which
contain material information upon which the plainciff relied in
negotiating and agreeing to the wailver of all but $15,000 of the
$200,000 menetary civilrspenalty stated in the Consent Decree.

If, upon motion by the Federal Trade Commission, this Court finds
that defendants made any material misrepresentation in or
omission from the Financial Statements, the entire remaining
amount of the $200,000 auspended judgment entered against
defendants will be immediately due and payable. 1In connection
with any such motion, the only issue will be whether the
financial information defendants provided in the Financial
Statements was fraudulent, misleading, inaccurate or incomplete
in any material respect. For purposes of this paragraph, and any
subsequent proceedings to enforce payment, including but not
limited to a nondischargeability complaint filed in bankruptcy
proceeding, defendants waive any right to contest any of the

allegaticons of plaintiff’s Complaint.

CONSUMER REDRESS

9. Cefendants shall, within fifteen (1S5) businegss days
after service of this Consent Decree, compile from their
regqularly kept business records and from any other information
made available to them by Plaintiff, a list containing, for each
buyer who ordered merchandise by mail, telepheone, facsimile or by
Internet after January 1, 1999, to the date of entry of this

Consent Decree, and who was entitled to a refund, as “refund” is

Consent Decree, Page 4 of ;ugx
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defined in 18 C.F.R. § 435.2(e) of the Rule, his or her name,
2l last known address, and the difference berween what the buyer
3| paid for the merchandise and the amount, if any, defendants
1| refunded to the buyer. Defendants shall, within thirty (30)

53 |f business days after service of this Consent Decree, reimburse

€| each buyer on this list the difference between the amount
71 the buyer paid and the amcunt (if any) defendants refunded.

8 INJUNCTION

9 10. Defendants, their successors and assigns, and their

10 officers, agents, servants, employees and attorneys, and all

1l || other persons in active concert or participation with them who

12 | receive actual notice of this Consent Decree by personal service
13} or otherwise, are hereby enjoined from violating, directly or )
14| through any ccrporation,'subsidiary, diVisioﬁ or other device,

15| any provision of the Rule, including but not limited to:

16 a. Soliciting orders for the sale of merchandise by mail,
17 telepheone, facsimile or Intarﬁet unless they have a

18 reasonable basis to expect that they can ship such

19 meréhandise within the time stated in the solicitation
20 or, if no time is stated clearly and conspicuously in
21 the solicitation, within thirty (30) days after receipt
22 of a properly completed order, as required by 16 C.F.R.
23 § 435.1(a) (1) ;

24 b. Failing to offer to the buyer, clearly and

25 conspicuously and without prior demand, an option

26 either to consent to a delay in shipping or to cancel
27

28 || Consent Decree, Page S of 28
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1.

the order and receive a prompt refund, as required oy
1€ C.F.R. § 435.1(b) (1) ;

Failing, within a reasonable time after first becoming
aware of their 1lnability to ship in the time set forth
in section 435.1(a) (1) of the Rule, and in no even:
later than that time, to offer the buyer an option
either to consent to a delay in shipping or to cancel
the order and receive a prompt refund, as reguired by
16 C.F.R. § 435.1(b)(1); and

Failing to deem an order canceled and to make a prompt
refund, as “refund” and “prcmpt refund” are defined in
Sectiong 435.2(e)-(f) of the Rule, to buyers who are
entitled to such refunds under 16 C.F.R. § 435.1(c) .

In situationg in which defendants have determined that

they are unable to ship the merchandise ordered by the buyer,

they are enjoined from shipping merchandise materially different

from the merchandise depicted or described in the defendants’

advertising for the merchandise, in lieu of making a prompt

refund to cheﬂbuyer, ag required by 16 C.F.R. § 43S.1(c) (4),

unless:

a .

Prior to the time for making such required refund,
defendants offer the option to feceive the substitute
merchandise and inform the buyer that, unless the buyer
expressly agrees to the substitution within the time

for making a prempt refund, in that time a refund will

Consent Decree, Page 6 of 2@
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be issued automatically and without prior request of
the buvyer;

b. Within the time for making a prompt refund, defendants
obtain the express consent of the buyer to receive the
substitute merchandise;

c. Defendants ship the substitute merchandise within the
Lime agreed to by the buyer at the time the buver
agrees to receive the substitute merchandise or, 1f no
time is expressly agreed to, within the Rule‘s
applicable time for shipment of the merchandise
originally ordered, as set forth in Section 435.1(a) of
the Rule; and

d. At the time of shipping the substitute merchandise,
defendants offer the buyer the right to return the
substitute merchandise at defendants’ expense within a
reasonable time for a full and timely réfund.

12. 1In the event the Rule is hereafter amended or modified,
defendants’ compliance with that Rule as so amended or modified
shall not be éeemed a violation of this injunction.

COMPLIANCE

13. Defendants Charles Smith, Damien Smith and Kymberli
Smith shall, within thirty (30) days of the entry of this Consent
Decree, provide a copy of thisa Consent Decree and the Business
Guide to the Federal Trade Commission’s Mail or Telephone Order
Merchandise Rule (Jan. 1995) (“Business Guide”) to each of their

sSupervisory or managderial agents, servants, employees and

Consent Decree, Page 7 of 1@
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19
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19
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24

attorneys who are engaged in defendants’ mail, telephone,
facsimile or Internet order sales business, secure from each such
perscn a signed scétement acknowledging receipt of a copy of this
Consent Decree and Business Guide, and shall, within ten (10)
days of complying with-this paragraph, file an affidavic with the
Associate Director, Divisicn of Enforcement, Bureau cf Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Ave., NW,
Washingron, D.C. 20580, setting forth the fact and manner of
their compliance, including the name and title of each person to
whom a copy of the Consent Decree and Business Guide has been
prbvided.

l4. For a period of three (3) years from the date of entry
cf this Consent Decree, the defendants shall maintain and make
available to the Federal Trade Commission, within fourteen (14)
days of the date of receipt of a written request, business
records demonstrating compliance with the terms and provisions of
this Cecnsent Decree.

15. For a period of three (3) years from the date of entry
of thia Ccnsegt Decree, each defendant shall notify the
Commission's Associate Director for Enforcement within thirty
(30) days of any change in his or her affiliation with, or change
in his or her active participation in the management or direction
of, any business which is engaged in the sale or distribution of

merchandise covered by the Rule. Provided, however, that with

respect to any change in his or her affiliation or participation,

as aforesaid, about which defendant learns less than thirty (30)

Consent Decree, Page 8 of @
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days prior to the date such action 1s to take place, defendanr

shall notify the Commission's Asscciate Director for Enforcement

as soon

-2

Consent
Federal

setting

-
o .

as practicable afrer obtaining such knowledge.

One hundred twenty (120) days after entry of this
Pecree, defendants shall provide a written report to the
Trade Commission, sworn to under penalty of perjury,

forth in detail the manner and form in which defendants

have complied and are complying with this Consent Decree. This

report shall include but not be limited to:

a.

Consent

a specimen copy of each delay option ncoctice used for
purposes of complying with any provision of the Rule,
and a statement setting forth in detail the procedures
in place and method for providing such notices to
consumersg in a timely fashion;

a specimen copy of each notice used for complying with
Paragraphs 10 and 11 of this Consent Decree;

a specimen copy of each advertisement or telemarketing
script that contains a shipping or delivery
rep;esentation, and all procedures for making a
shipping or delivery representation to the buyer;

a statement setting forth in detail defendants’
procedures for providing prompt refunds to buyers
pursuant to the Rule;

a statement setting forth in detail the basis for

claiming that defendants will ship merchandise:

Decree, Page 9 of AD
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i. within the time stated in any advertisemenc or
representation to the buver before or at the time
of sale;

ii. within thircy (30) days, where no time is stared
clearly -and conspicuocusly in any advertisement or
1s made to the buyer before or at the time of
sale; and

£. a statement setting forth in detail the manner and form

in which defendants have satisfied all redress

obligations required by this Consent Decree, including,

but not limited tc, a copy of the list compiled

pursuant to Paragraph 9 of this Consent Decree, and the

amount of redress paid to each consumer on this list.
Defendants shall mail this written report to the Associate
Director for Enforcement, Bureau of Consumer Protection, Federal
Trade Commission, €00 Pennsylvania Ave.,. N.W., Washington, D.C.
20580.

17. Defendants are hereby required, in accordance with 31
U.s.c. § 7701f to furnish to the Federal Trade Cpmmissidn their
taxpayer identifying numbers (employer identification number and
Social Security number), which shall be used for purposes of
collecting and reporting on any delinquent amount arising out of
this Consent Decree.

CONTINUING JURISDICTION
18. This Court shall retain jurisdiction of this matter for

the purposes of enabling any of the parties to this Consent

Consent Decree, Page 10 of 2O
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Decree to apply to the Court at any time for such further orders
or directives as may be necessary or appropriate for the
interpretation or modification of this Consent Decree, for the
enforcement of compliarice therewith, or for the punishment of
violations thereof. ¢

JUDGMENT 1S THEREFORE ENTERED in favor of plaintiff and
against defendants, pursuant to all the terms and conditions
recited above.

Dated this day of , 2001.

UNITED STATES DISTRICT JUDGE

The parties hereby consent to the terms and conditicns of
the Consent Decree as set forth above and congsent to the entry
thereof. Defendants waive any rights that may arise under the
Equal Access to Justice Act, 28 U.S.C. § 2412, concerning the

investigation and prosecution of this action.

Consent Decree, Page 11 of 2§
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FOR THE UNITED STATES OF AMERICA:

|

2 ECBERT D. McCALLUM, Jr.
Assistant Attorney General
3 Civil Division

U.S. Department of Justice

Ha

JOHN S. GORDON

5 77 United States Attorney

' Central District of California
LEON W. WEIDMAN

Aggistant United States Attorney
Chief, Civil Divigicon

] . By: Xﬁigé'ééguéguq{

[o2Y

~3

9
KENT, A. W
A551stigtA§§?Eed States Attorney
10 Room 7516, Federal Building
' 300 North Los Angeles Streert
11 Los Angeles, CA' 90012
(213) B894-2879
12
13 ] d
BUGENE M. THIROLF
14 Director
QOffice of Consumer Litigation
15 . .
By: ZLis gt (T4
186 ELIZARETH STEIN
Attorney
L7 Office of Consumer Litigation
Civil Division
13 B U.S. Department of Justice
- P.O. Box 386
19 Washington, D.C. 20044
(202) 3207-0486
20
21
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26
27
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FOR THE FEDERAL TRADE COMMISSICN:

Ecarst D Lot o q

ELAINE D. KOLISH

'Assoclate Director

Divisioen of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

VLN L,

JOE& N, BREWER—

Attorney

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

6§00 Pennsylvania Ave., NW
Washington, D.C. 20580

(202) 326-3309

Consent Decree, Page 13 of 26
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1 FOR THE DEFENDANTS:
2
3
(pro se)
4 CHARLES $MITH
Individually
£ ” 1890 Fernridge Dr.
San Dimas, CA 91773
5 , _ (909)599-593 —
’ \
- (pro se)
8 DAMIEN SMITH ,
: Individually
3 1877 Grasscreek Dr.
San Dimas, CA 91773
10 (909) 592-8240
il G
Vi DM ' p (pro se)
12 KYMB I SMITH
Individually ¢
13 1890 Fernridge Dr. ’
San Dimas, CA 91773
14 - (909)599-5939
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T THE DEBTOR SHALL
LMOUNTS PA[D BY THE
NDER.

: il or partial payment
T iease, the proceeds of
- mooey loan (a3 purchaase
- deflned herein), unless
»redit contract made in
‘"1 3uch purchase money
~he followling prowision
sotnt, bold face, type:

NOTICE

o QF THIS CONSUMER
. ACT IS SUBJECT TO ALL
DEFENSES WHICH THR
O ASSERT AGAINST THR
J0DS OR SERVICES OB
THE PROCEEDS HEREOF,
EUNDER BY THE DEBTOR
CEED aMOUNTS Pald BY
REUNDER.

. 1B, 1975 &0 FR 58131, Dec.

V»Lion of sellers taking or
'pen end consumer credit
‘before November 1, 1977
iremeonts of 1433.2(a).

'2r who has taken or re-
=n snd consumer credit
> November 1. 1977, ahall
the requirements of 16
w1th respect to sucd col-
| the contract does not
r3' clalms and defegases,
Tre following defini-
i3 exemption:

nent definitions con-
R 4331,

1 consumer credit con-
‘mer credit contract pur-
+ "open egd credit’ i3 ex-

1 credit'': consumer cred-
. an account pursuaat to
‘alch a crediter may per-
L=t to make purchases or
rom time to time, di-

plan may provide. The
tnclude negotiated ad-
ah open-end real estate
lerter of credit,

which does mot cut off
ms and defenses: A con-
contract which does not

il li.2/ IAd eid LIZ OlUe

& creditor or indirectly .
dit card, check, or other

g Ed

fedemi Trade Commission

copgtitute or contain a negotiable ip-
strument, or contain any walver, limi-
tation, term. or condition which has
the effect of lifniting a consumer's
right to assert against any holder of
the contract all legally sufficient
claims and defenses which rthe con-
3umer could assert against the seller of
goods or services purchased pursuapt
to the contract,

{42 FR 19490, Apr, l4. 1977. an amendeq atr 42
FR #6510, Sept. 18, (IT7)

PART 435—MAIL OR TELEPHONE®
ORDER MERCHANDISE

Sac,

435.1 The rule.

135.2 Definitiona.

4353 Limtted applicability.
135.¢ Effective date of ths rule,

AUTHORITY: 15 U.S.C. S7a; 8 U.3.C. 552,

SoURCE: 58 FR aw121, Sept, 31, 1990, unleas
otherwise noted.

$1435.1 The rule.

la connection with mall or telephone
order sales [n or affecting commerce,
a8 ‘‘commierce’ is deflned in the Fod-
eral Trade Commiasiom Act, (t con-
stitutes an unfair rmethod of competi-
tion. and an unfalr or decaptive act or
practice for a seller:

(a)(1) To solicit any order for the zale
of metchandize to be ordered by the
btuyer through the mails or by tele-
phone unleas, at the time of the solici-
tation, the seller bas a reascnable basis
td expect that It will be able to ship
any ordered merchandise to the buyer:

(1) Within that time clearly and con-
spicuously stated in any such sollcita-
tion, or

(11) if no time is clearly aad conapicu-
cusly stated, within thirty (30) days
after receipt of a properly completed
order from the buyer, Provided. how-
aver, where, at the time the merchan-
dise is ordered the duyer applies ts the
seller for credit to pay for the teg-
chandise (n whole or {n part, the seller
shall have 50 days, rather than 30 days,
to perform the actiona required in
§435.1(aX(1)(11) of this part.

(2) To provide any buyer with any ru-
vised shipping date, as  provided (am
paragraph (b) of this section, unless. at
the time any 3uch revised shipplog

LU NALLIVINNL Y Liid

Appendix A

§435.1

date i3 provided, the seller has a rea-
sonable basia for making such rep-
resentation regarding a definite revigsed
ahippiog date,

(3) To inform any buyer that it is un-
able to make any represegtation re-
garding the length of any delay ualess

(i) the sellar Has a reasonable basis
for 3o {aforming the buyer and

(i1) the seller informa the buyer of
the reason or reasons for the delay, .

(4) [n any action brought by the Fed-
eral Trade Commission, alleging a vic-
lation of this part, che failure of a re-
jpondent-deller to have records or
other docwmentary proof establishing
ita ase of ayatems amd procedires
which aasure the shipmegt of merchan-
dise in the ordinaty course of busifess
within any applicadle tirne set forth ia
this part will creato a rebuttable pre-
sumption that the seller lacked a rea-
sonable basis for any expectation of
shipment within said applicadle time.

{B)1) Where a seller |s unable to ship
merchandise within the appiicable
time set forth in parsgraph (a)dl) of
this section. to fall to offer to the
buyer, clearly and comspicuously aad
without prior dernand. an option either
to consent to a delay Lo shipping or to
cancel the buyer's order and receive a
prommpt refund. Said oftsr shall be made
within a reasonable time after the sell-
ar first becomes awnrw of ita lnability
to ship within the applicable time set
{orth in paragraph (a)1) of this section,
but in no event later than said applica-
ble t{me.

(1) Any offer to the bunyer of such an
option shall fully {nform the buyer re-
garding the duyer's right to cancel the
order and to obtain a prompt refund
and shall provide a deflnite revised
shipping date, but where the asller
lacks a reasonable basis for providing a
definita revised shipping date the no-
tice shall {gform rthe buyer that the
seller is ugable to make any represen-
tation regarding the length of the
delay.

(11) Where the seller has provided a
deflnite ravised shipping dace which (s
thirty (30) days or less later thazn the
applicable time set forth in paragraph
(ax1) of this section, the offer of said
option shall expreasly inform the buyer
that, unleas tha seller receives, prior ta
shipment and prior to the expiration of

APPEN DX A
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the definite revised shipping date, a re-
jponse from tlje buyer rejecting the
delay apd caocelling the order, the
buyer will he deemed to have consented
to a delayed shipment on or before the
definite revised shipping date.

(iil) Where the seller has provided a
definite revised shipping date which is
more than thirty (30) days later than
the applicable time set forth Im para-
graph (a)1) of this section or whera the
seller is unable to provide a definite re-
viged shipping date and thatefors in-
fortns the buyer that it i3 unabdle to
make any reprasentation regarding the
length of the delay, the offer of said op-
tion shall also expressly (nform the
buyer that the buyer's order will agto-
matically be deemed to have heen can-
celled unless:

(A) The seller bas shipped the mer-
chandise within thirty (30) days of the
applicable time set forth in paragraph
(2)(1) of this section. and has received
ho.cancsllation prior to shipment, or

(B) The seller has received from the
buyer withia thirty (30} days of said ap-
plicable time, a response specifically
consenting to sald shipping delay.
Whera the seller informs the buyer
that it is unable to make any represen-
tation - regarding the length of the
delay, the buyer shall be expressly in-
formed that, should the buyer consent
to an lndeflnita delay, ths buyer will
have a continuing right to cancel the
buyer's order at any !ime after the ap-
plfcable time set forth in paragraph
(a)(1) of this section by so notifying the
seller ptior to actual shipment.

(iv) Nothing in this paragraph shall
ptobibit a seller who furnishes a defi-
nite revised shipping date pursuant to
paragraph (d)1)(1) of this section, from
requesting, simultazecusiy with or at
any time subsequent to the offer of an
option pursuant to paragraph (b)(1) of
this section, the buyer's express con-
sent to a further unanticipated delay
beyond the definite revised shipping
date in the Iorm of a responase from the
buyer specifically consenting to zaid
further delay. Provided. however, That
where the seller solicita consent to an
unanticipated Indefinite delay the se-
ltc{tation shall expressly inform the
buyer that, should the buyer 30 consegt
to an indefinite delay, the buyer shall
have a continuiog right to cancel the

16 CFR Ch. | (1-1-01 Edifion)

buyer's order ar any rime after the
definite revised shipping date b¥ so no-
tifying the seller prior to actual ship-
ment.

(2) Where a seller i3 upable to ship
merchandise on or before the deflnite
revised shipping date provided under
paragraph (AX1)1) of this section and
consented to by the buyer pursvant to
paragraph (b)(1) (i) or (iil) of this dec-
tlon, to fatl to offer to the duyer. clear-
ly and conapicuocuasly and withouat prior
demand, a remewed option ejthaer to
cansent to a furtder delay or to cageel
the order and to recaeive a prompt re
fund, Said offer shall be made within a
reasopnable t{me after the seller firse
becomes aware of ita inability to ship
before the said defipive revised date,
but In no event later thag the expira~
tion of the definite revised suipping
date: Pravided, however, That where
the seller previously has obtained the
buyer's express consent to an Gnantici-
pated delay qatil a spacific date be-
yond the definite revised shipping date,
pursuanc to paragraph (b)(1)iv) of this
Section or to a further delay until a
specific date beyond the definite re-
vised shipping date pursuant to parn-
graph (b)(2) of this section. that date to
which the buyer has axpressly con-
sented shall supersede the definite ra-
vised shipping date for purposes of
paragraph (bX2) of this section.

(1) Any offer to the buyer of said re-
nwewed option shall provids the buyer
with a pew dafinits revised shipping
date. but whers the 3eller lacks a rea~
sonable basis for providing a pew defl-
nite revised shipping date, the notice
shail infortn the buyer that the seiler
is unable to make any representation
regarding che leogth of the further
delay.

(1) The offer of a remewed option
shall expressly inform the buyer that.
unjess the seller receives, prior to the
expiration of the old deflnite revised
shipping date or any dats superseding
the oid deflnite revised ahipping date,
notification from the buyer specifically
congsenting to the f{urther delay. the
buyer will be deemed to Rave rejscted
any further delay., and te have can-
celled the order if the seller ia in fact
unable to ship prior to the expiration
of the old definite revised shipping date
or any date superseding the old definite
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revised shipping date: Provided, how-
aver, That where the 3saller offers the
buyer the option to coansent to an (n-
definite delay the offer shall expreasly
jgforrmn the buyer that, should the
buyer 3o consent to an {ndefinite delay,
the buyer shall have a continuing right
to cancel the buyer’s order at any time
after the old definite ravised shipping
data or any date superseding the old
defipite revised shipping date,

{iil) Paragraph (bX2) of this section
3hall Dot apply to any aituation whers
a seller, pursuant to the provisions of
paragraph (5X1)Xiv) of this section, has
praviously obtained consent from the
buyer to an {ndefinite extegsion be-
yond the first revised shipping date.

(3) Wherever a buyer has the right to
exercise any option under this part or
to cancel an order by 3o notifying tlde
seller prior to shipment, to fail to far-
aish the buyer with adequate means, at
the seller's egpense, to exercise such
option or to notify the saller regarding
cancellation.

Nathing in paragraph () of this ssc-
tion shall prevent a seller, where ic ia
unable to make shipment within the
time set fortd in paragraph (a¥1) of
this section or within a delay period
condented to by the buyse, from decid-
ing vo consiger the order cancelled and
providing the buyer with potice of sa(d
decision within a reasonable time aftar
it bacomes aware of said inability to
ship. together with a prompt refand.

(e) Ta fail to deem an order cadcelled
and o make a prompt refund to the
buyer whenaver:

(1) The ssiler receivea, prior to the
time of shipment, notification from the
buyer cancaslling the order pursuant to
aiy option. renewed optiom or con-
tlnning option under this part:

{2) The seller has, pursuant to para-
Rraphk (bX1)iil) of chis section, pro-
vided the duyer with a deflnite revised
sbipping date which is mote than thir-
ty (30) days later than the applicable
fime 3ot forth in paragraph (axl) of
this section or has notified the buyer
that (t {3 unable to make any represen-

tation regarding the lemgth of the

dalay and che seller

t1) Has nov shipped the merchandise
within thirty (30) daya of the applicabls
time set forth in paragrapk (a)l) of
this section. and

US ATTORNEY LA,
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(ii) Has not received the buyer's ex-
pross counsent Lo aaid shipping delay
within sald thirty (30) days:

(3) Tue seller iy unable to ship within
the applicable time set forth in para-
gTaph (bX2) of this section. and has notc
received. within the satd applicable
time, the buyer's consent to and fur-
ther delay;

(4) The deller tas notifled the buyer
af 1ra luability to make shipment and
bas indlcated its decision not to ship
the merchandise;

(3) The seller fafls to offar the optien
prescribed in parsgraph (b)1) of thia
segtion apd has not shipped the mer-
chandise within the applicable time set
forth in paragraph (a)(1) of this section.

(d) In any action brought by the Fed-
oral Trade Commission, alleging a vio-
lation of this part, the failure of a re-
spondent-seller to bave records or
other documentary proof establishing
{ts use of systems and procedures
which assure compliance, in the ordi-
0ary courss of busineas, with any re-
quirerment of paragraphs (b) or (c) of
thia sextion will create a rebuttable
Dresumption that the seller failed to
comply with said requirement.

§4382 Deflnitious

For purposes of this part:

() Mail or telephone ordev sales shall
mean aales g which the bauyer has or-
dered merchandise from the seller by
mail or telephone. regardless of the
method of payinent or the method used
to solicie the order.

(b) Telephone refers to any direct or
indirect use of the telephone to order
merchand(se, regardless of whether the
telephone I3 activated by, or the lan-
guage used |s that of hRuman beings,
machines, or both.

(c) Shipment shall mean the act by
which the merchagdise is physically
placed in the possession of the carrier.

(d) Receipt of a properly completed
order 3hall mean. where the buyer
tenders full or partial payment in the
proper amount (n the form of cash,
check, money order. or authorization

~from the buyer to c¢harge an existing

charge account, the time at which the
seller receivea both said payment and
ap order from the buyer containiog all
of the information needed by the seller
to process and ship the order. Provided,
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bowever. Thaf where the seller receives
notlee that the check or money order
tendered by the buyaer has been dishogn-
ored or that the buyer does not qualify
for a credit sale. receipt of g praperly
commpleted order shall mean the time ag
which:

(1) The seller receives notice that a
check or money order for the proper
amount tendered by the buyer has been
honored, )

(1) The buyer tenders cash in the
proper amount, or )

(11i) The seller receives notice that
the buyer qualifies for a cradit sale.

(8) Refund shall mean:

(1) Where the buyetr tendered mlj
payment for the unshipped merchan-
dise ig the form of cash, check or
mopey order, a return of the amount
tendered in tha (orm of cash. check or
monrey order:

(2) Where there i3 a credit sale:

(1) And the seller {3 a creditor, a copy
of a crad{t memorandum or the like or
a0 account statement reflecting the re-
moval or absence of any remaining
charge incurred as a result of the sals
from the buyer’'s account;

(11 And a third party {s the creditor,
2 coDy of an appropriate credit memo-
randum or the like to the third party
creditor which will remove the charge
from the bayer's account or a state-
ment from the sellsr acknowledging
the capcellation of the order and rap-
‘ resenting that it has not taken any ac-
tion regarding the order which will re-
sult {1 a charge ta the buyer’'s account
With the third party;

(111) And the buyer tendered partial
payment for the unshipped merchan-
dise (n the farmn of cash, check or
money order. a return of the arrount
tendered In the form of cash, check or
money order.

(D) Prampt refund shall mean:

(1) Where a refund iy made pursuant
to paragraph (e) (1) or (2%(1ii) of this
section. a refund sent to the buysr by
firse claas mall within seven (T work-
ing days of the date on which the buy-
er'd right to refund vests under the pro-
vidions of this part;

(2) Where a refund is made pursuyant
to paragraph (e (1) or (il) of this sec-
tlon. a refund sent to the buyer by first
class mail within one (1) billing cycle
from the date on which the buyer's

US ATTORNEY LA,
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right to refund vests uzgder the provi-
sions of thia part,

(8) The time of solicitation of sn order
sball mean that time when the seller
has:

(1) Mailed or otherwise disseminated
the selicitation to a prospective pur.
chaser,

(3) Made arrangementa for an adver.
tisemeqnt containing the sclicitation to
ippear |n a newspaper, magazine or the
like or on radio or telsvision which
cannat de changed or cancelled without
Incurring substanteial expense, or

(3) Made arraugements for the priat-
ing of a catalog, brochure or the likxe
which cannot be changed without ig-
curring substantial expense. in whica
the solicitation {n question forms an
insubatagtial part.

(54 FR 48121, Sept. 21. 1993, a8 amended at @
FR 56380, Nov. 13, 1988)

14353 Limited applicability.

(a) This part shall not apply to:

(1) Subacriptions, sach as magazine
sales, ordered f{or serial delivery. after
the initial ahipment is made (o compii-
ance with this part.

: (2) Orders of sesds and ETOWing
planta,

(3) Orders made on a collect-an-deliv-
ery (C.0.D.) baais.

(9) Transactions governed by the Fed-
eral Trade Commiastion's Trade Regula-
tion Rule entitled ‘‘Use of Negative Op-
tion Plans by Seilers in Commercs,” 1§
CFR part 425, .

(b) By taking action |a this area:

(1) The Federal Trade Commissica
does not intend to preempt action in
the sarne area, which is not {gconm-
sistent with this part. by any State.
municipal, or ather local government.
This part does pot annul or diminish
any rights or remedies provided to con-
sumers by any State law, rmunicipal or-
dinance. or other {ocal regulation, in-
sofar as thoae rights or reriedies are
equal to or greater than those provided
by this part. In addition. this past does
oot supersede those pravisions of any
State law. municipal ordimance, or
other local regulatiom which impose
obligations or liabilit{es upon sellem.
when sellers subject to this part are
oot In compliance therewith.

{2) This part does supersede those
provisions of apy State law, muaicipal
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ordinance, or other .’mcal regulation
which are (aconsistent with this part
to the extent that those provisions de
aot provide & buyer with rights which
are equal to or greater than those
rights grasted a dbuyer by this part.
Thig part also supersedes those provi-
dions of any State law, municipal ordi-
nance, or other local regulation requir-
\ng that a buyer he notified of a right
which {3 the same as a right provided
by this part but requiring that a buyer
be given agoctice of thia right in a lan-
guags. form, or manner which is dif-
ferent ln Aoy way from that required
by this part. In those instances where
any State law, municipal ordinance, or
other local regulation contains provi-
sions, some but pot all of which are
partially or completely superseded by
this part. the provisions or porticns of
those provisions which have not been
superseded retain their full force and
affect,

{c) If any proviaion of this part, or ity
application to apny person, partuership,
corparation. act or practics is held in-
valld. the remainder of thia part or the
application ¢f the provision %o any
other persoq, partnership. corporation,
act or practice shall not ba affacted
thereby.

§435.4 Effectdve date of the rule.

The original rule, which became af-
fective 100 days aftar its promulgation
on Ochdber 2. 1979, remains in effect.
The amended rule, as set foruh in this
part, becomas effective March 1, 1994,

PART 436—DISCLOSURE REQUIRE-
MENTS AND PROHIBITIONS CON-
CERNING FRANCHISING AND
ﬁlﬁg& OPPORTUNITY VEN-

Sea_
12832 The Rule
412 Dwfinitions.
438.3 Sevaradillty.

AUTBORITY: 38 Swat. 7\7. as amended. 13
U.8.C. 41-58.

SOURCE: 43 FR 53814, Dec. 21, 1978, ynless
athierwise noted.

{4341 The Rule.

In connection with the advertising,
offering, licensing. comptracting, sale, or
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other promotion Ip or affecting com-
merce, a8 ‘'commerce’’ is defined in the
Federal Trade Commission Act. of any
{ranchise, or any relationship which is
repredented either orally or {n writing
to be a franchise, it la an unfair or de-
ceptive act or practice withim the
meaning of section § of that Aet for
any franchisor or {rasichise broker:

(a) To fail to furnish any prospective
{ranchisee with the following informa-
tion accurately, clearly. and concisely
stated, (n a3 legible, written docurnent
at the sarliet of the ‘'time for making
of diaclesurss" or the first ‘‘personal
meeting'”:

(1X1) The official name and address
and principal placs of busineas of the
franchisor, and of the pareat firm or
holding company of ths fraachisor, if
any;

(11) Ths name under which Cthe
franchisor is doing or inteads to do
busivesa: and

(ii) The trademarks, trads names,
service marks, advertising or other
commercial symbols (hereinafter col-
lectively raferred to as “marks’’) which
identify the goods, commodities, or
services Lo ba offered, sold. or disteib-
uted by ‘the prospective franchisee, or
under which the prospoctive fratichisee
will be operating.

(3) The business oxperience during
the past 5 years, stated individually, of
sach of the franchisor’'s current direc-
tors and sxecutive officers (including,
and hereinafter to |nclude, the chiet
exacutive and chief operating officer,
financial, franchise marketing, train-
ing aad service officers). With regasd
to esach person listad. thoss parsons’
principal occupations and emplogers
must be {ncluded.

(3) The business m=xperience of the
{ranchisor and the franchisor's parent
f13m (i any), {ncluding the length of
time sach: (1) Has conducted a business
of the type to be operatad by the
franchisee; (i) has offered or sold a
franchise for such business; (iil) Mas
conducted a business or offered or sold
& franchise for a dbusiness (A) operating
under 3 pame using any mark set forth
under paragrapll (a)1)(iu) of this sec-
tion, or (B) involving the sale, offering.
or distribution of gouods, commodities,
or 3ervices which are identifled by any
mark set forth under paragraph
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REASONS FOR SETTLEMENT

This statement accompanies the Consent Decree and Order for Injunctive and Other
Relief executed by defendants Charles Smith, Damien Smith, and Kymberli Smith. The Consent
Decree enjoins defendants from violating the Mail or Telephone Order Merchandise Rule
("Rule™), 16 C.F.R. Part 435, with respect to merchandise ordered by mail or telephone,
including merchandise ordered via the [nternet. The Consent Decree suspends payment of all but
$15,000 of a $200,000 civil penalty because of the defendants’ inability to pay, but requires them
to pay redress to consumers whose Rule-required refunds they discounted.

Pursuant to Section 5(m)(3) of the Federal Trade Commission Act, as arnended, 15
U.S.C. § 45(m)(3), the Commission hereby sets forth its reasons for settlernent by entry of a
Consent Decree for Injunctive and Other Relief:

On the basis of the allegations contained in the Complaint, the Commission
believes that the payment of $200,000 in civil penalties by the defendants Charles Smith,
Damien Smith, and: Kymberli Smith, doing business as Salesco, constitutes an appropriate
amount on which to base the settlement. However, on the basis of defendants’ sworn
financial statemnents to the Commission, the Commission believes that, because of
defendants’ inability to pay, suspension of the payment of all but $15,000 of $200,000 inx
civil penalties is appropriate. The amount of the penalty should assure compliance with !
the law by defendants and by others who engage in practices covered by the Mail or
Telephone Order Merchandise Rule (“Rule™). Moreover, the provisions enjoining
defendants from failing to comply with the Rule with respect to merchandise ordered by
mail, telephone, or via the Internet, including enjoining them from unilaterally
substituting merchandise that is materially different.from the ordered merchandise or
discounting Rule-required refunds, should assure their futire compliance with the law.

At the same time, the requirement that they pay redress to all consumers whose Rule-
required refunds they discounted should remedy the harm they did 1o consumers.
Additionally, with the entry of the Consent Decree, the time and expense of litigation will
be avoided. '

For the foregoing reasons, the Commission believes that the settlement by the
entry of the attached Consent Decree is justified and weil within the public interest.

APPENDIX. B




