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JOHN S. GORDON :
United States Attorney e
LEON W. WEIDMAN o P i
Assistant United States Attorney \ " -
Chief, Civil Division ' y L
BRENT. &. WHITTLESEY Loy
Assistant United States Attorney RS
California Bar Number: 73493 AR
Room 7516, Federal Building ) L e R
300 North Los Angeles Street UL

Los Angeles, CA 90012 N

Telephone: (213) B94-2445 . BN
Facsimile: (212) £894-5900 ‘

Attorneys for Plaintiff
United States of America

IN THE UNITED STATES DISTRICT COURT
: FOR THE CENTRAL DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

v.

AMDEN CORPORATION,
a corporation,

Defendant.

CONSENT DECREE
WHEREAS plaintiff, the United States of America, has
commenced this action‘by filing the Complaint herein; defendant
has waived service of the Summons and Complaint; the parties have
been represented by the attorneys whose names appear hereafter;
and the parties have agreed to settlement of this action upon the
following terms and conditions, without adjudication of any issue
of fact or law, and without defendant admitting liability for any

of the matters alleged in the Complaint;

MEL@2“3§%$MW

CW

eTnh S AANNOTLLY Sil €28¢ ReC PTL XVd $S:60 20/81/¥0

X
4




10

11

12

13

14

15

18

17

18

19

20

21

22

23

24

25

26

27

28

THEREFORE, on the joint motion and stipulation of plaintiff

and defendant, it is hereby ORDERED, ADJUDGED, and DECREED as

 follows:

i:"thhis Court has jurisdicﬁion of the subject mattér.and
of the parties.

2. The Complaint states a claim upon which relief may be
granted against the defendant under Sections 5(a) (1),
5(m) (1) (A), 13(b), and 16(a) of the Federal Trade Commission Act,
15 U.S.C. §§ 45(a) (1), 45(m) (1) (A), 53(b), and 56(a). |

DEFINITIONS

3. For the purposes of this Consent Decree, the term
"ﬁule“ means the Federal Trade Commission's Trade Regulation Rule
Concerning Mail or Telephone Order Merchandise, 16 C.F.R. Part'
435, or as the Rule may hereafter be amended. A copy of tﬁé Rule
is attached heretoc as "Appendix A" and incorporated herein as if
fully set forth verbatim. ‘

CIVIL PENALTY

4. Defendant, its successors and assigns, shall pay to
plaintiff a civil penalty, pursuant to gsection 5(m) (1) (A) of the
Federal Trade Commission Act, 15 U.S.C. § 45(m) (1) (A), in the
amount of twenty-eight thousand dollars ($28,000.00). .

5. Defendant shall make the payment required by Paragraph
4 within five (5) days of the date of entry of this Consent
Decree by electronic fund transfer in accordance with the

instructions provided by the Office of Consumer Litigation, Civil

Consent Decree, Page 2 of 9
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Division, U.S. Department of Justice, Washington, D.C. 20530,
for appropriate disposition.
€. In the event of any default in payment, which default
‘conti;ﬁ;;"for ten (10) days beyond the due date of paymEnf, the
entire unpaid penalty, together with interest, as computed
pursuant to 28 U.S.C. § 1961, from the date of default to'the

date of payment, will immediately become due and payable.

INJUNCTION

7. Defendant, its successors and assigns, and its
officers, agents, servants, employees and attorneys, aﬁd all
other persons in active concert or participation with it who
receive actual notice of this Consent Decree Dby personél service
or otherwise, are hereby enjoined from viclating, directly';r
through any corporation, subsidiary, division or other device,
any provision of the Rule, including but not limited to:

a. Failing to offer to the buyer, clearly and
conspicuocusly and without prior demand, an option
either to consent to a delay in shipping or to cancel
the order and receive a prompt refund, as recquired by
16 C.F.R. § 435.1(b)(1); and

b. Failing to deem an order canceled and to make a promptL
refund, as “refund” and “prompt refund” are defined in
Sections 435.2(e)- (f) of the Rule, to buyers who are

entitled to such refunds under 16 C.F.R. § 435.1(c).

Consent Decree, Page 3 of 3
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COMPLIANCE

8.. Defendant, its successors and assigns, shall, within

_thirty (30) days of the entry of this Consent Decree, provide a

copy of ‘this Consent Decree and the BRusiness Guide to the Federal
Trade Commisgsion’s Mail or Telephone Order Merchandise Rule (Jan.
1995) (“Businéss Guide”) to each of its supervisory or managerizl
agents, servants, employees and attorneys who are engaged in
defendant’s mail, telephone, facsimile or Internet order sales
business, secure from each such person a signed statement
acknowledging receipt of a copy of this Consent Decree and
Business Guide, and shall, within ten (lO) days of complying w1th'
this paragraph, file an affidavit with the Agsociate Direéctor,
Division of Enforcement, Bureau of Consumer Protection, Federal -
Trade Commizssion, 600 Pennsylvania Ave., NW, Washington, Dié.
20580, setting forth the fact and manner of its compliance,
including the name and title of each person to whom a copy of the
Consent Decree and Business Guide has been provided.

9. For a period of five (5) years from the date of entry
of this Consent Decree defendant, its successors and assigns,
shall maintain and make available to the Federal Trade
Commission, within seven (7) days of the date of receipt of a
written request, business records demonstrating compliance with
the terms and provisions of this Consent Decree.

10. Defendant, its successors and assigns, must notify the

Associate Director, Division of Enforcement, Bureau of Consumer

Protection, Federal Trade Commission, 600 Pennsylvania Ave., NW,

Consent Decree, Page 4 of 9
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Washington, D.C. 20580, at least thirty (30) days prior to anmy
change in defendant’s business including, but not limited to,
méfgg;tiincorpcration, dissolution, assignment, sale resulting in
the emergence of a successor corporation, creation or diséolution
of a subsidiary or parent, or any other change which may affect
defendant’'s obligations under this Consent Decree. Provided,
however, with respect to any proposed change in the corporation
about which defendant learns less than thirty (36) days prior to
the date such action is to take place, defendant must notify thé
Commission’s Associate Director for Enforcement as soon as
practicable after'obtaining such knowledge.

11. One hundred twenty (120) days after entry of this.
Consent Decrée, defendant shall provide a written report to the
Federal Trade Commission, sworn to under penalty of perjur;:
getting forth in detail the manner and form in which defendant
has complied and is complying with this Consent Decree. This
report must include and is not limited to:

a. a specimen copy of each delay option notice used for
purpoaes of complying with any provision of the Rulé,
and a statement sétting forth in detail the procedures
in place and method for providing gsuch notices to
consumers in a timely fashion; and

b. a statement setting forth in detail defendant’s
procedures for providing prompt refunds to buyers

pursuant to the Rule.

Congent Decree, Page 5 of 9 .
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Defendant shall mail this written report to the Associate

Director for. Enforcement, Bureau of Consumer Protection, Federal

‘T¥&de Commission, 600 Pennsylvania Ave., NW, Washington, D.C.

20580.
12. Defendant ig hereby required, in accordance with 31
U.S8.C. § 7701, to furnish to the Federal Trade Commission its

taxpayer (employer identification) number, which will be used for

‘purposes of collecting and reporting on any delinguent amount

under this Consent Decree.
CONTINUING JURISDICTION

13. This Court will retain jurisdiction of this mat#er f;r
the purposes of enabling any of the parties to this Consent . |
Decree to apply to the Court at any time for such further prderé
or directives as may be necessary or appropriate for the -
interpretation or modification of this Consent Decree, for the
enforcement of compliance therewith, or for the punishment of
viclations thereof.

JUDGMENT IS THEREFORE ENTERED in favor of plaintiff and
against defendant, pursuant to all the texrms and'coﬂditions

recited above.

Dated this day of , 2002.

UNITED STATES DISTRICT JUDGE

Consent Decree, Page 6 of 39
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2412, amended by Pub. L.

By:

Consent Decree, Page 7 of 9

The parties, by their respective counsel, hereby consent to
the terme and conditions of the Consent Decree as set forth above
~&fid congent to the entry thereof. Defendant waives any rights

that may arise under the Equal Access to Justice Act, 28 U.8.C. §

104-121, 110 Stat. B847,. B63-64 (1996) .
FOR THE UNITED STATES OF AMERICA:

ROBERT D. McCALLUM, Jr.
Assigtant Attorney General
Civil Division

U.S. Department of Justice
JOHN S. GORDON

United States Attorney
Central District of California

A5515tant United States Attorney

EUGENE M. THIROLF
Director
Office of Consumer Litigation

E%[(ZL k{iE }I' %{ﬁsg‘d 1A,
Attorney %‘1%\
Office of Consumer Litigation
Civil Division

U.S. Department of Justice
P.O. Box 386

Washington, D.C. 20044

Telephone: (202) 307-0486
Facsimile: (202) 514-8742
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~JOEL N, BREWER

FOR THE FEDERAL TRADE COMMISSION:

%ﬂﬂw

ELAINE D. XOLISH
Associate Director

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

“Attorney

Division of Enforcement
Bureau of Consumer Protection
Federal Trade Commission

600 Pennaylvania Ave., NW
Washington, D.C. 20580

(202) 326-2967 '

Consent Decree, Page 8 of33
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. .FOR THE DEFENDANT :

AMDEN CORPORATION

Rbﬁkﬁa*K”MURAYAMA

Chief Executive Officer
Amden Corporation

27132B Paseo Espada, Suite 12
San Juan Capistrano, CA 392675
(310) 222-5555

BAKER & HOSTETLER, LLP
1050 Connecticut Ave., N.W.,
Washington, D.C. 20036-5304

% /’- - /,-‘

25

Suite 1100

JULIA A. OAS
2?ember of the flrm
861-1500

Congent ‘Decree, Page 9 of 3%

— O R A R e s X

wrer v AR AN

.y R
A OT %N




Apeps

P
IR sevaramorerramremmart rasmeensms s

Tuesda
September 21, 1993

Part I

Federal Trade
Commission

16 CFR Part 435
Mall or Telephone Order Merchandise;
Final Trade Regulation Rule

Appendix A
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FEDERAL TRADE COMMISSION

16 CFR Part 435
AIN 3084~-AA13

Trade Reguiation Rule; Mall or
Telaphone Order Merchandiae

AGENCY: Fodaral Trade' Commission,
ACTION; Final trade regulation rule.

SUMMARY: In order to correct unfair or
deceptive acts or practices in the sale of
telephone otder merchandise, the
Federal Trade Commission amends its
Trade Ragﬂaﬁnn Rul¢ “Mail Order
Merchandise™ {the '"Mail Order Rule” or
the “MOR") to include merchandise
ardered by telephone; amends the
MOR's definition of a '‘properly
complseted order” in credit sales of mail
ot telephone order merchandisa to refer
to the time sufficient information is
raceived by the merchant from the
consumer to process the order; and, in
situations in which no shipmant time is
sxprossly represented, increases from 30
10 50 days the chipment and delay
notification deadlines for orders
accompanied by applications for cradit.
The Commission bas deleted the MOR
provisions creating rehuttable
presumptions of non-compliance whan
sallers do not provide required notices
or options in writing by first class mail,
and do not provide a written, postage
prepaid maans far buyers to notify the
soller regarding the decision to cancel.
Thae title of the Trade Regulation Rule
{"TRR") is now changed to “Mail or
Telephone Order Merchandise,” and the
tarms “telephone” and “mailor ¢
telephonse sales" are defined. T
The amended MOR requires
merchants to possess a reasonable basis
for any express ghipmant representation
in soliciung the sale of telephone order
merchandise and, if no time is
representad, to have a reasonable basis
for the implicit representation that
shipment will be made within 20 days
of the receipt of the consumer’s properly
completed order. In situations in which
the merchant is unabls to ship
telephone order merchandise in the
time axpressly or implicitly represented,
the amended MOR requires the
merchant to notify consumers about the
delay and to offer them the option of
agreeing to tha delay or abtaining a
prompt refund. In situations in which
the merchant fails to obtain the
consumer's informed consent to dalay
or the consumer exercises the option of
cancelling the order and obtaining e
prompt refund, the amended MOR
raquires the merchant to deem the arder
cancelled and to make g prompt refund,
EFFECTIVE DATE: March 1, 1994.

ACDRESSES: Requests for capies of the
TRR and tha SBEP shauld be sent to
Public Reference Branch, room 130,

' Federal Trada Cammission,

Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Joel N. Brewer, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, Washington, DC
20580, (202) 326~2967.

SUPPLEMENTARY INFORMATION: This
notice contains the Statement of Basis
and Purposa (“SBP") for the TRR, the
Commission's determination that a
Reguiatary Analysis is unnecessary and
the text of the TRR. Pursuant to
Commission Rule 1.14{c), 16 CFR
1.14(c), this TRR ghall bs considered
promulgated at 3 p.m, Eastern Standard
Time (“EST") on the fourth day after
this notice is published. In the event
such day falls on & Snlurd% Sunday or
national holiday, the TRR shall be
deemed promulgated at 3 p.m. EST on
the follawing business day. g

Trade Regulation Rule Concerning Mail
or Telephone Order Marchandise
Statement of Basis and Purpase and
Regulatory Analyxia

I. Inroduction
A. Overview of the Rule

Since the MOR * was promulgated in
1975, huying by telaphone has grown
enormously. Although the number of
telephane order transactions annually is
still fewer than the number of mail
order sales, the average telephons order
sale is larger than the averaga mail order

" “gala. Of the npproximately $48 billion

consumers spend each year for mail and
telaphone order merchandiss, roughly
half the value of these sales consists of
merchandise ordarsd by telephana.
Much of the business conducted by mail
and telephons is conducted without
difficulty. Howavar, the record of this
rulemnaking establishes that man
consumers ancounter shipment delays,
and that these delays are aftent lengthy.
In sorme instances, the delays accur
because the marchants lacked a
reasonable basis for their express ot
implied shipment claims. In other
instances, merchants wha unaxpectedly
cannot ship on time fail to inform
consumers adequately about the delays
or fail to obtain their consent to the
dalays or to refund their money. In some
cases, the merchants fuil either to ship

1 The tarma ""Mail Grder Rule” or “MOR" refer lo
ths Trade Regulation Rule promulgated on October
22, 1975. The terma “amended Rule” and
‘amended MOR" mean the Rula fasued today.
Additionally. unlass otherwise made claac by the
context, any reference to the “TRR' |2 1o the
amended MOR isyuwd today.

Page 11 of 39
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the telephone order merchandise or to
make any refunds. .

The record demanstrates that, in
significant nurnber of transactions
invalving delayed shipment, merchants
selling merchandise by telephone are
misrapresenting, at the time of making
shipment representations, that they
possess and raly upan a reasanable basis
for the representations. The record also
demonstrates that, in a significant
number of transactions, merchants are
unilaterally altering a material term of
the sales contract by changing the

romised shipment time without the

owledges ar consent of consumers,

Finally, the tecord demonstrates that, in
a significant number of transactions,
although the consumers eithar did not
agrae to delayad shipment or they
exsrcised their aption to cancel the
orders and obtain prompt rafunds,
metchants have failad to deemn the
ordars cancelled and to make prompt
refunds. In tha proceedings relating to

‘the adoption of the MOR, the .

Commission determined that such
practices are unfair or deceptive within
the mesning of section 5(a)(1) of the
FTC Act, 15 U.S.C. 45(a)(1). In the
context of mail order transactions, and
it has concluded in this proceading that
thess pracuces also barm consumaers
when committed by telephone order
merchants. Further, the Commission
finds that these practices have resulted
in substantial consumer injury. To.
corroct theze unfair or deceptive acts ar ~
practices in the sale of telephone order
merchendise, the Commission finds it
necessary to amend the MOR,

The substantiation end notice
raquirements of the amended Rule will
enable consumers purchasing
merchandise by telephone to make
informed purchases end cancellation
decisions based on accurate and timely
shipment information. By requiring
merchants to substantiate their
shipment representations, the amended
Rule should discourage merchants fram
misrepresenting shipment times and
implicidy misrepresenting that these
shipment representations are
substantiated. By measuring the time in
which merchants must ship mail or
telephone order merchandise from the
tims they receive sufficient information
from consumers to process cradit sales
{rather than when they actually cbarge
the accounts), the definition of a
“properly complsted order” in tha
amended Rule also will sncourage
merchants to provide apprapriate and
timely option notices to cansumers
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regardless of how they pay for the
merchandise.? .

The Commission has further amended
the MOR to permit merchants who do
not make expross shipment claims to
ship or perform the other actions

_required by the TRR within 50 rather
than 30 days whiste orders are
ucnnmglaniad by consumer applications
for credit to pay for their ordars. Finally,
the TRR defines “telephone” to include
any direct or indirect use of the
telophone to order merchandise,
whsthar the telephone is activated by.
or uses the language of, persons,
machines, or both.

B. Historical Background

On September 28, 1971, the
Commission initiated proceadings to
adopt a trade regulation rule3 under
section 6(g) of the FTC Act, 15 U.S.C.
46(g). On January 4, 1975, after these
proceedings were substantially
completed, the Magnuson-Moss
Warranty—Federsl Trade Commissian
Improvement Act (‘‘Magnuson-Mass
Act”) bacamae affective.« Pursuant to
section 202(c)(1) of the Magnusan-Moas
Act. 15 U.5.C. 57a acte, the Commission
promulgated the MOR on Octobar 22,
1975, in the sama mannst end with the
same validity as if the statute had not
been anacted.s It became effective on
February 2, 1978, and has since then
remained in full force and effect,

The instant rulsmah‘nﬁmcaeding
was conducted in accordance with
sectian 18 of the FTC Act, 15 U.S.C. 57a.
On October 27. 1888, the Comrnission
published an Advance Notice of
Proposed Rulemaking (“ANPR") to
solirit comment on whethar to initiate”
a proceeding to amend the MOR ta
include telephone order merchandise—
or merchandise ordared by any ather
means—and to change the definition of
a “praperly completed order’’ for credit
gales,® To obtain information about
whether a prsliminary ragulatory

SR .

3In thia regard, the Commission bas decided to
deletle §5435.1(b){3]() and (4}, which creatad
rebuttable prasumptions of non-compliance whaera
optisn notices wsre not provided in writing by frst
class mail, and whera & written, pastage prepald
means o reply W such notices was not provided.

»38 FR 18092

«Pub. L. 83837, codified at 15 U.5.C, 574 at aeq,
and 15 U.5.G, 2301 et 5eq,

34D FR 31882; 16 CFR past 435,

4 RO11006-1, A~1, [ 4344848, The tulemaking
recard in this procaeding has been designated
RD11008 in ths Commission’s Public Refersace
Branch. A capy of tha ANPR originally appearing
Iy 53 FR 43448 ls doalgnated document A-1, sad
is filed in the Arst volume, lnbelad RO11008-1,
“Thare ara 20 categories “A~Q." for the materials
in the rulemaking racord. Thase ae contgined in
volumes RN11006-1 through R011008-4. Section
18()(2)(A) of the FTC Act, 15 U.SC. s7a{b)(2)(A),
and the Commisaton’a Rulss of Practics, 18 CFR
1.10, raquire publicatian of an ANPR.

ER N o

analysis pursuant to section 22 of the
FTC Act, 15 U.S.C. 57b-3, would be
necessary, the Commission solicited
comment on whether any of the
Cummission’s propossd amendments
wauld have an annual affect on the
economy of $100,000,000Q or mors,
would cause a substantial change in the

* cost of goods or services, or would have

g substantial impact on the persons
regulated.” .

Thirty-four commants wers filed.
Three were from direct marksting or
retail merchant wada associations,s fiv
from business-to-consumer and :
business-to-business direct marketers,®
two from advertising agencies and
advartising media.:0 sevan from stste
consumer protacticn agencies, 21 one
fram a charity,12 one from a consumer
associgtion,?3 and 15 from individual
consumers.1« Generally, the cemments
supported extending the MOR to
telephone arder merchandise. The
comments addmssing the mfnl.atury
analysis questions suggested that any
affects of the proposed amendments
would be minimal.

On November 28, 1980, the
Commission published & Notice of
Proposed Rulemeking (“NPR").1% In the
NPR, the comments recelved in
response ta the ANPR were
suminarized. Based on those comxments,
the Comrmission determined that a
regulatory analysis was unnecassary,
and certifled thera would be no effect
under the Ragulatory Flexibility Act, 5
U.5.C. 605(b).28 The Commission also
announced that the issues involvad
ware reasonably focused and |
straightforward, and therefore, pursuant
to Commission Rule 1.20, 16 CFR 1.20,
the Commission would employ a
modified version of the niemaking
procedures providad for in the Rules, 16
CFR 1.13, consisting of a single NPR and
utilizing the "no designated issues”
format.1? With the commencement of
tha rulemeking, Heury B. Cabell was

J———
7 RA11008~1, A1, p. 43448. Sections 22(a) and
(b)(1) of tke FTC Act, 13 U.5.C. 57b-3(n), (0)(1). and
the Commission's Rulus of Pracrice, 16 CFR L11(b),

toquire the Commiasion to datermine whether a

prelimivary regulaiory abalyais is needad.
+R011006-B-1, B—-1, B~28, and B-26.
»RO11006~B~1, B-2 thiough B-5, B~27.
10R011006-B~1, B-8 and B~7. :
11101100881, B~8, Bt B-28 through B-32.
13R011006~B—1, B~10,
12 RO11008=~B=1, B~24.

14BD11006~B~1, B-11 through B-23, B~33. and

B34,

10RO11008~1, A2, Pp- $A060-64. Sectian
18(b)A)A) of the PTC Act, 15 U.S.C, B7aMd)(1XA).
and the Comminsion’s Rulea af Practice, 18 CFR
1,11(a). require an NFR,

16 RO11006~1, A—2, PP. 4906687,

17 RO11006=1, A~2, pp. 4906568,

Page 12 of 39
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designated as the Presiding Officer
("PO") in the rulemaking.10

The NPR axnounced that although the
Commission intended to consider
whather the MOR should he smended ta
include telepbone order merchandise, it
had determinad not to consider, as
proposed in the ANPR, extending the
MOR to merchandise ordered by “other
means,” which would reech ardering
techpologies yet unknown. Howaver,
the Comumission determined to soliclt
comnent on whether to adopt a
definition of telephone arder
merchandise that would include “any
direct or indirect usa of the telaphaona to
order merchendiss, regardless of

. whether the language of the sala is that

of human beings, machines, or both.” 1@
This definition would reach orders
placed by facsimile machines or
computars with telephone modems.

" In the NPR, the Commission also
rejactad the suggestion that its proposal
to extend the MOR to telephane order

‘merchandise shauld apply only to

consumer transactions,20 This
suggestion waa based on the incomrect
asssrcion that the MOR does nat cover
business-to-husiness mail order
transactions. Sea Part VII, A of this SBP.
The Commission alse anngunced that it
would consider amending the dsfinition
of a “‘properly completed order” for
credit orders to mean the time &.
merchant receives sufficient informaton
to charge a buyer's account. Further, the
Commission solicited information ahout
whaether ta afford merchants greater
flaxibility in shipping credit arders
accompeanied by ex application for
credit,?* Finally, the Commission
requested comment on whether it
should amend the rebuttahle
presumptions of non-compliance whean
firet class mail was not used to provide
delay end aption natices.22

The NPR invited written comment by
January 29, 1990, In ragponse, 33 -
commeants were received, Comments
were teceived from four mail or
telephone order merchants,3! two
contractors to meil and/or talephone
order merchants,2+ two bank credit card

310 RO11008~1, A3

1w RO11008-1, A-32, p. 49002

a0 1d, at 49063,

auld

aald

31 Markdon Scienca, Inc., R011008~2, D-1: Taxas
Ioatrumants Inc.,, RO11006~2, D-2; 1.C. Penney Ca.,
Jnc. (Catalogus Division), R011008-2, D-3; apd
Barry J. Cutler. Eag,, o0 of unnamed mail
order sellers, RO11006-2. D-4.

34 Lo Burmpn Company, Inc,, RO11006~2, E-1
(“Busnet”); and Dahart aud Di¥r Associatey, 1<
RU11006~2, E-3.
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companies,?s threa trade associations of
mail and/or telephone ordar
merchants,?s one consumer,?” five
consumer and public interest
organizations,2e fiftean state and local
governments,39.and one from a non-
governmental third-party dispute
mediator.” a0 The Commission’s ataff
subrnitted for the recerd reprints of
published materials, copies of
unpublished FTC consent decyees and
taﬁm of survays.s1

e NPR called for notifications of
interest in questioning witnesges to be
filed by January 12, 1990. In responsse,
notifications wera filad by MOAA,
AARP, and by DMA. Therealter, MOAA
failed to provide the PO with sufficlent
information to enable him to compare
the similarity or dissimilarity of its
interests with the other partiea that
filed. Thus, the PO designated only
AARP and DMA as interasted persons.32z

21Jolnt comsment by Master Card International
and Visa U.S.A., Inc,, R011006~2, BE-1.

e DMA. R011008-2, F=1; the Mail Order
Association of America, R011006-2, F-2
""MOAA™); and the National Ratail Marchants
Association (“NRMA"], R011006~2, F=3.

27 Androw Lavit), RO11006-2, G1.

3 New Qpportuniting for Watertnry, Inc., Human
Servics Canter, RO11006~2, GG~1; Naticnal
Assogiation of Consuxaer Agency Adminisiratara,
R011008~2, GG~2 ("NACAA"); National Consurmnaers
Laague, RD11005~2, GG~3 {“NCL"); the American.
Assuciation of Retired Parsons, R011006-2, CGmd
(“AARP"); and tha Natlons] Assqciatian of
Atlomeys General, R011006-2, GG~3 ("NAAG'"').

as Lacy H. Thomnbnurg, Attomey Geasxal, State of
North Carolina (by Darlens Grabam, Aastatant
Attorney Genaral), R011006-2, H-1; Michasl A
Kellay, Diractor, California Department of
Consumer Affairs, R011006~2, H~2 (“CaDCA"):
Mery W, Heslio, Commiasianer of Consumer
Protection (Connecticut), R011008-2, H-3; Harschel
T. Elktins, Senior Assisiant Attorney Genaral,
Conaumar Law Section (California Dapartment of
Tustice), R011006—2, H-4; William E. McVuy,
Assistant Attornay Gensral, Consumer Protection
Division (Massachuastts Attornsy General),
RO11006-2, H-5; Richard Cloland. Aasistant
Attorney Genoral, Consumer Protertion Divisian
{lowa Department of Justice), R011006-2, H=8;
Adrlan Spratl. Assistaot Attornsy Genersl (New
York), R011008-2, H~7; Barry W. Reld,
Admizistrator, Offlce of Consumer Affairs
(Georgia), R011008-2. H-A; Susan Graut, Director,
Consumer Protaction Division, Northwestern
(Massachugars) District Attorney’s Qffice,
RO11008~2, H-9 (“"NWMaDA""); JTane Whesler,
Assisant Attornsy General, Cansuzmer Pratection
Unit (Qklahoma), R011006=2, H=10; Tom F.
Engelhardt, Divector, Consumer Freud and Antinuat
Sectian, QHice of the (North Dakota) Attorasy
Ganeral, R011008~2, H=11: Richard M. Keasel,
Fxocutive Dirsetor, Naw York State Consumer
Protection Raard, R011006~2, H-12; Donald J.
Hepaway, Allomaey General (Wlsconain) R011006-
2, H-13; Rita Swaa, Assistant Antarnsy Genernl.
[New Mexi¢o), R0110068-2, H-14; and Arthar R.
Weiss, Paputy Attornay General, Chiel, Consumer
Protaction Division (Kaxsas). RO11006~2, H-15.

soRhonda Klein Siager, Vice President and
General Gounsal, Tha Bettar Business Bureau of
Mstropolitun New York, Ine, Ro11008-2, -1,

31 RU11006~B=1, B35 {0 B-32.

22 RO11008-1, A~11. AARP was advised of i
deslgnation by talephona. During this convarsadon,

On March 28, 1980, Margaret Kuman,
an a:;Tsrt offered by DMA, and Drs.
Danald Cox and Thomas Maronick,
axperts offered by Commission staff,
tastifiad. On April 19, 1990, Eugene
Kordahl, an expert also offered by
Commisgginn staff, teatified. All
witnesses were afforded the opportunity
to make an opening presentation
followed bry cross-examination
conducted by Commission staff or DMA.
After the hearings, there was a rabuttal
comment period, which closed on June
15, 1990, Drs. Maronick and Cox,33 Mr.
Kordahl,» Commission staff3s and
AARP 28 gubmined rebuttal comments.

The evidentiary record of the
rulemaking consists of all comments
and ather written materials placed in
the rulemaking record by the PO, the
bearing transcripts and exhibits, and the
rebuttal comments. Tha Commission
steff summarized and anelyzed the
record evidence and made
recamnmendations to the Commission to
amend the MOR. This document,
krown as the “Staff Report,” was placed
on the public record un July 18, 1891.37
On August 30, 1991, the PO placed his
report (the “PQ’s Rapart™) aa the public
record.se

In general, the Staff and PO Reports
contain similar Andings and
recommendations, Both Reports
generally concluded thar the evidence
shows, as in the context of dirsct
marketing by mail, that: (1) There are
widespread merchant failures to ship
telephome order merchandise in the
time representad (or, if no ime was
represented, within a reasonable time);
{2) thesa failures in the shipment of
telephone ordar merchandise are
frequently artributable to merchants’
failing to have a reazonable bagis for
their shipment representations; and (3)
merchants fail ta obtain the congent of
consumers to delays in the shipment of
their telephona orders or to make
refunds for unshipped or cancelled
telephane order merchandise. Based on
these findings, both Reparts "+
recommended extending the
substantirtion, option notice and refund
provisions of the MOR to telephone
order merchandise.

Both Reports also found that, with
mespect to merchandise purchased on
credit, merchants commonly do nat
charge consumers' accounts until the
time of shipmant. (Under the definition

AARPF advised tha PO that it would nat pardripate
in the hearin

8.
31 RO11008~2. M1 aad Mw2.
1s RO11006~2, M=3.
38 RO11006w2, M.
an 0110082, M1,
ar RO11006-3, N-1. .
s RO11008-3, O-1.
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of a "properly completed order"” in the
MOR, tha operation of the Rule does not
begin until the merchant charges the
account.) To ensure that the
Comunission's amendments ta the MOR
reach al! unfair or decsptive acts or
practicas identified in the rulemsking
record, the Staff and PO's Reports
recommended changing the definition
of a “properly complsted order* for
credit sales to refer to the tima the
merchant recaives the information
needed from the consumaer to charge the
consumer’s account, instead of the ime
the card is actually charged.?v Bath
recommended that, when the merchant
does not make an express shipment
representation in soliciting consurnars’
orders, and the orders are accompanied
by an application for credit ta pay
wholly or partially for the order, tha
merchant should have 50 days rather
than 30 to ship or send apticn netices,

Both Reports recommended defining
tho rarm “telephone’” ta rafer to “‘any -
direct or indirect use of the telephoma to -
order merchandise, regardless of
whethaer the telephone is activated by,
or the language used is that of human
beings, machines, or bath.” Neither
recommendsd amending the MOR's
mbuttable presumptions of non-
complisnce when the merchant fails ta
provide delay option notices by first
class majl. Finally, the PO
recommended defining “‘mail or
telophone arder sales." Although a new
addition, the definition flowed Srom the .
avidance in the rulemaking record, and
1o one objected to it during the post-
record comments. Staff subsequently
concurred with the PO’s
recommendation that it he included in
the TRR 40

32 Tha PO auggested revising staff's propased
definition of a “pruparly completed arder” slightly.
Staiff proposad including in the definiton the words
“authorizalion fom the buyer o charge the buyer's
account.” The PO suggestad "awthorization from
the buyar to chirge an axisting charge account af
the buyer” to distinguish sitsations where
consumess are applying fur credit. PO Report,
R011006-3, 01, p. 54. Swaff yubvequently
concurred with this revision, Final Siaff
Recommendations. R011008, Q-1. p. 1. 0.2,

o R011008, Q-1, pp. 22-23, The PO also
racommended the following technical chenges: (1}
placing the definitdon of “telephona” in tha
definitions portion of the amended Rule, rathar
than adding & paw "nots 8,” as auggested by stafl;
{2) moving notes 1-8 o a new "limited '
appllcability” portion (to be aunbered §425.3): (3)
cruﬂfying the “‘effective data of the rule” language
(ts ba numbarad §435.4); {4} changing the pronouns
“he' and “h!;'(’ in the Rulv zt: sen:l:r x:mulnlml
language; and (%) ing the authority recitation
at the smd of tha amended Ruls to refer to bath
section 18(a) of the FTT Act (a3 axmended) and the
Administmtive Proceduse Act. During the poat-
record comsment perlod. no ane objected o thase
proposed changes, and siaff included heppin its

dations o the & daslon, Id. at

fAnel ¢
21-22. Addidonally. the Commissian is today
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Pursuant to the Commisgion's Rule of
Practice, 18 CFR 1.13(h), on September
10, 1891, the PO invited post-record
comments on the Staff and PO’s
Reports, and requests for the
opportunity to maks an oral
preseptation t¢ the Commission.a: The
period far submitting post-record
comments and raixesﬁng the
opperiunity to make orel presentations
elosed on Octaber 25, 1991, Five post-
racord public comments on the Staff
and the PO's Reports wers timely
received.az DMA and MOAA bath
requested the opportunity to make oral
presentations ta the Commission.

On October 6, 1992, the Commission
placed the staff's summary of the post-
record comments and its final
recommendations on the rulemaking
record,s2 and scheduled oral
prosentations.s¢ On November 3, 19982,
the Commission heard oral
prosentations by DMA and MOAA, On
November 18, 1992, after considering
the rulemaking record as a whole, the
Commission tentatively adopted the
TRR and diracted staff to draft this SHP.
On March 1, 1993, the Commission
tentativaly voted ta delete the MOR’s
rebuttable presumptions favoring first
clags mail as the means for notifying
consumers about delays an their
cancellation rights, and businass reply
mail or & postage prapaid means far
consumers ta cancel their orders. The
Commission directed staff to include
thase gmendments in the SBP,

C. Indugtry Profile

_ Tha talemarketing industry has grown
engrmously since the adoption of tha
MOR in 1875, but estimates as to its size
vary. One reason for the variance is that
there is no sattled definition af
talemarketing. Accordingly, the

making twa technical changes to the TRR's
preamble an followns: {1} Amanding the words “'in
commerce” (0 read “in or affecting commerce” 1o
reflact the expanaion of the FTC's jurisdiction in
1975 by section 201(a) of the Magnuson-Mess Act:
and (2) changing the words “an unfair ar decaptive
act and practica” lo read “'an unlair or doceptive act
or practice,” to parallal tha language of section
S(a)(1) of the FTC Act.

4756 FR 4613334, The term *‘post-record™ refors
ta the period after the closing of the evidantiary
record in the nilemaking prucesdiag on Juse 15,
1890, After that date, any submission that contained
new avidenca was placed in tha FTC'y non.
rulamaking public record.

< Roprosenting industry were DMA, MOAA,, and
the National Retail Faderation, respectivaly,
R011006-4, P-1, P-3, and P-7. Cammanls Wers also
recaived from the Office of Consumer Affair,
Mantgomary County (Maryland) Government,
R011006~4, P-4, and NACAA, R011006~4, P=5.
CaDCA attampted 10 file 8 comment approximataly
ond month aftar the Gling deadling, which tha PO
rejeciad as untimely.

43RO11006~4, Q-1.

457 FR 43998,

Commission can only astimate the size
of the telemarkating industry.

Based on the Annual Guide to
Telemarketing, which periadically
surveys the telemarketing industry,s
Mr, Kordehl tastified about trends in the
telemarketing sinca 1985, g5 follows:

[in Bliione of deltars]

Year 1985 | 1988
Tatal Sales (Goods and
Sarvices) ..........ioueerniseeanne $91 | $198.
Businazs-fo-dbusiness .
(Goors and Semvices) ....... 7 181.
Business-to-consumer
(Goods and Servicas) ....... 18 3s.

Mr. Kordahl also testified that, whils
in 1885 there were 80,000 in-houss
telernarketing operations, by 1889 there
ware 405,000 such operations. Further,
while 4% of all businessas engaged in
telemarksting in 1985, 10% engaged in
telamarketing in 1989.40 Basad on the
past growth of telemarketing, Mr,
Kordahl predicted that, by 1995, 42% of
all American businesses would be using
talamarketing and that telephone sales
of goods and services to businesses and
consumers would reach $562 billion.«?

The Commission balieves that the
growth of the industry is related to at
loast the follawing:

(1) Technological innovations,
partcularly the inwoduction in 1960 of
a bulk discounted relephone call gervica
called Wide Area Talephone Service
("WATS"), which opened the way for
high-volume outbound {originated by
the merchant} low cost long-distance
calling, and the introduction in 1967 of
800" inbound (priginated by the
consumer} WATS service,s»

(2) The increased acceptance of the
talephons as a mesns of shopping. In
this regard, Ms. Kuman, relying both on
her telemarketing experiencea and a
survey of consumer non-store shopping
attitudes and behavior commissionad by
American Telephone and Telegraph
Communications (" AT&T"), s®

+31R011006-B-1, B-44, p. 19. Direct Marketing
reported data that it exactad From Lhe 1988 Guide
ta Mail Order Salas by Amold L. Fishman of
Marketing Logiatica. Mr. Flshman collabotates with
Mr. Kordahl in proparing the Annual Guide to
Talemarketing, one of the principal studies Mr.
Keordahl relled on in his testimony.

=a Kordahl, R011006-2, HX-4, pp. 5=8.

«71d. He also estimatad that 1.3 milljon U.5.
carparations would use telemarkating, and employ
6.2 million parsans.

48 RO11006-8-1, B-52, p. 86, Sea PO's Report
R011008~3, 0~1, pp. 11-12, F.18. (Ia rting the PO's
Raport, "F" rafars to "Sadings.”)

4 Fiva consumer or induatry surveys wera placed
in the rulemaking record. An analyais of the surveys
and their methodologies was prapayed by Lhe siaff
in the Staff Repart, R011006-3, N—1, pp. 20=15. The
analyais {1 based on the uncontradicled evidenca in

the rulemaking record.
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explained that consumers, particularly
those who tend ta value their yme, find
ordering by telephone canvenient.5o .
(3) Thoe willingness of consumers to
use credit cards in telaphons sales. For
example, Eugene Kordahl testified:

The growth of telemtarkesting is facilitated
hy the level of crodit card penetration in any
givan culrure, for without an easy method of
payment, telemarkating ta the consumer
markst s difficult. The U.S. leads all
counrries in credit card penetration, with
85% of U.S. houssholds having somie -
capability {o order merchandise by telephone
and pay for it by credit card. ;1

Citing the ATAT survey, Ms. Kuman
noted that, although both usars and non-
usars of B0O numbers reported they
possassed credit cards, nan-usars wers.
more cautions than usars about ordering
maerchandise sight-unseen and paying
for it by credit card.s2 Among users,
£58% reported that the most frequant
method of payment for 800 number
orders was by credit ¢ard.sa

The various surveys in the rulemaking
record indicate that consumers who
order by telephone tend to pay by credit
card; consumers who order merchandise
by mail tend to pay by check, money
order, or cash.s« For example, the AT&T
survey reported that 81% of consumers
wha arder hy mail report that they most
frequently pay by check.?s A Market
Facts survey, commissioned by FIC
staff and conducted in 1985, reported
similar results: 67.1% of mail orders
were paid by check, end 5.6% ware paid -
hy cash; whils 68.1% of telephone
orders were paid by credit card
Similarly, the Qpinion Research
Corporation (“ORC") telepbone survey,
a netionally projectable probability
sample, also commissioned by FTC
staff, raportad that 62.4% of the most
recent mail orders wers paid by check
and 3.2% waere paid by cash, while
69.5% of telephone orders were paid by
credit card.%e -

"oRO11006-2, HX-1, p. 5.

$1RN11008-2, HX—4, p. 6. Similarly, according to
a Market Facts survay of canswner bebavior
commissioned by AARP (the “second Market Facts
survoy"), 72% of Americans bave at least one majar
credit card RO11006~2, GG, p. 23.

82 Kwman, R011006=2, HX-1, p. 5.

83 Kuman, RO11006=2, Tt. 11; R011006~B1, B
38, p. 13,

1« Similarly, NACAA commented that the
consumer protection agendies fram which it
obrginad cammants said that moat telephone ardars
aro paid by crudit card, whereas most mail order
pusthases are paid by check or money ardar.
R011006~2, GG-2, p. 2.

¥ Rp11U06-B1, B35, p. 4 B-36, p. 4,

4sRP11006~B-1, B~35, p. 4. Most of tha charge
artlvity reported by consumern in the ATAT survey
invalved so-called “national™ chargW cards such s -
bank cards (8.5.. Viza. Mastercard) or travel and
enteriainment cards (e.g.. American Rxpreas, Dinsra

. Cantnusd
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According to Mr. Xordehl, in 1988,
total telemarketing sales of goods and
servicas to consumers and husinesses
was $170 billion.2” Nineteen percent of
this figure, or $32.4 billian, was
compossed of sales of goods and services
to conalriérs, b8 Bacause the MOR~—and
the TRR issued tiday--apply to sales of
merchandise and not services, Mr.
Kordahl estimated the sales volume of
goods to ba 75% of this figure, or $24.3
billion.#® Other data in the record
support this estimate.ee .

11, Factual Basis for an Amended Rule

A. The Unfair or Deceptive Acts or
Practices and Their Prevalence #1

The gvidencs in the record includes
results from relevant, methodologically
sound surveys. This is the most direct
evidence of the prevalence of the
practices at issue. Survey avidence in
this rulemaking indicates that the

Club), R011008-B-1, B-48, p. 13. Buy, thia survey
alaa thows approximatsly one-lo-five teluphone
trananctions involves a credit care lssued by the
merchant from which the merchandise waa
purchaasad.

#7R011006-2, NX=4, . 9.

3njd. at 910,

seld. at 10.

soln the annual “Mall Order Top 250+ liating of
tha leading 11.5. mail ardar campanies, Direct
Marketing reported Lhat consumers spent S48
billien for mail and telephone order merchandiasa in
1988, R011006=B~1, B4, p, 13; R0O11006~B-1, B~
43, p. 46. These data. In conjuncian with ORC
survey data ralating to the ratio of mail ta \elepbona
sales and the avarage size of 1slephono order aalas,
support a $24 billion sales volume eximare, The
QRC survey indicatad that the averugs mauil order
sals was appraximately $70.00 compared to 5140.00
far the average telephone ordar sals. R011008-B-1,
B33, p, 18, Accord comments fram NACAA,
R011006~3. GG-2, p. 3; and the artornaya general
of Callfomia (R011006~2, H-4. p. 1). Massechuastls
{RO11006-2, H=3, p. 1), Georgla {(RD11006~2, H-4,
p+ 1), Oklahoma (RD11008-2, H-10, p. 1), Narth
Dakota (R011008~2. H-11, p. 2). apd Wiscanain
(R0O11008~2, H~13, p. 2). Howavaer, during Lhe
periad of laquiry in the ORC survay—January
through July 1987—almosl twice as many
consumers reported placing mall orders as
telaphone orders. Of 14,482 consummers contaclad in
the scresnsr phase af the survay, 21.87% reporiad
tbat they ardered moat recently by mail, while
11.39% rapertad that they ordered by telsphona.
R011006~B~1, B~33, p. 5. Thus. niessured in sales
volume, half the $43 billion in sales reparted by
Dirset Markating ot $24 billion, would comprise
teluphons order aales. Further, based on the ORC
data and the annual sales Bgures reported by Mr.
Kordah! and Direct Marketing, the Comeniasion
astimatas that thare ware 343 million mail and 172
million telaphone sales to consumers In 1988,

o3 Nelther the ataratary languags var the
legislative hlstory of tha Magnuson-Mosa Act
suggests that in 1875 Congress inteaded to requira
the Comuniasion o find a3 a procondiion o
rulemaking that scts of practices 1o b regulated are
prevalent. Instead, the Act requires thal the SBP
include "a statement 8a to the prevalence of the
proscribed acty or pracucer reatsd by the rula.” 15
U.5.C. 378(d)(1)(A). Soa Joint H.R. and S, Conf. Rep.
Na. 1408, 93rd Cong.. 2d Sess., roprinted in 1974
U.S. Cade Cong. & Admin. Newe 7764, Sea also
infran. 142,

likelihood that merchandise will not be
shipped within the tme represented or,
if no time is represented, within the
time axpected by consurnars, is the
same regardless of whether the
merchandise is ardered by mail or by
telophone. Similerly, survey evidenca
shows that the likelihood that delay
notices will be untimely or incomplete
and thet refunds will ba untimely are
the same regardless of the methed of
ardering. Other evidences includes
expart testimany and comments from
state and local officials and othérs
stating that the amendments are needed
tq address significant problems with
telephone order sales.

though merchants generally ship
merchandise in a timely fashion, delays
occur in a s‘isniﬂcant percentage of
talaphone sales. The ORC survey shows
that 4.6% of consumers experienced
dalayed shipment of telephone order
merchandisa.n2 Further, the
Commission finds that the length of
these delays was oftan significant.
According to expert testimony, delayed
shipments of telephone order
merchandise often accur because
merchants lacked a reasonable basis for
the express or implied shipment
representations they mada when they
solicited the orders.s2 Further, the
results of the ORC survey indicate that,
in the case of telephone order
merchandise, merchants whao are unable
to ship within the relevant e frame
frequently fuil to obtain the consumer's
infarmed consant to the delay or to
providae a refund. .

The following parts describe the
factual basis for the Commission's
findiag that the direct marketing
grectices addressed by the MOR also

arm conswmers when committed by
telephone order marchents.

B. Evidence Regarding the Practices

1. Consumer Expectstions About
Shipment Time

Nearly all the consumers questioned
in the ORC survay reaported that they
axpectad mail and tolephone order
marchandise to be shipped within a
time certain. Dr. Cox's analysis of the
survey results states that, of 211 mail

82 Compara RO11008-B~1, B33, p. 8, Tab, I with
p- B. Tuh. & In his aoalysis. Dr. Cox defined the
larm “1alephone order” to refer lo psrsons who both
ordeved and paid by telaphona. Ha aceardingly
troated all persana who ordared by telephone but
paid by mail 82 having ordered by rmail. id, a1 8.
Thie produced & 4.6% delayed shiptnent result.
Howsver, the deflnition of “1slaphone order”
adopted by the Commission taday rafars anly to the
mathod of ordering, not payment. The effect of hils
changa wotld ba to cause the lelephane order cell
In tha ORC survey tg be increased up o 6,8%. Ses
R011006—4, Q~4, p. 6. 0. 6.

a1 Kordahl, R011006-2, HX4, pp. 13=16.
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order consurners, 194 reported some
expacted shipment date; of 66 telephone
order congumers, 61 reported such an
expectation.s« Further, of 211
consumers who ordered or paid by mail,
117 reported that express shipment
representations had been made. Of the
68 telaphone order consumers, 38
raportad express shipment claims had
been mada.®s .

Even whera there were express
representations, consumers formed
expectations that differed somewhat
from those representations.es But there
was a clase correlation betwaen sellers’
dverage express shipment
representations and consumaers’ average
shipment expectations for mail and
telaphone order merchandise. The.
average express shipment representation
sellers made for mail orders wes 29.86.
duys, while the average consumer .
expectation for shipmant of such orders
was 24.85 days. The average exprass
shipment representation sellers made
for telephona orders was 23.23 days,
while the average consumer expectation
for shipment for these telephone orders
wag 19.04 days.n” These data suggest
that telephone order merchants tend to
promise faster shipment than mail order
merchants, and that consnmer
expectations paralleled these
rapresentations,

ased on the foregoing, Dr. Cox
calculated the number of consumaers to
whem no express shipment
representations were made. Of 194 .
consumers who ordered or paid by mail
and wha reported some expected
shipment date, 77 reported that no
shiprnent representation had been
made. When no shipment
representation was made, the average
consumer axpsctation of delivery was
20.72 days.ee Qf the 61 telephone order
consumars wha reported some shipment
axpectation, 23 reported receiving no
axpress shipment ra&msentaﬁnn. The
expected shipment date in these cases
was 10.71 days, almost half the .
expected shipment time for mail orders.
Dr. Cox concluded from this that, to s
statistically significant degree, when
there is no express shipment
representation, consumers expect
telephone orders to be shipped faster
than mail order merchandise,se

The record contains three views
concerning consumers’ shipmant
axpectations for merchandise paid for

34 R011006~B=1, B=15, p. 8, Tah. V.

s31d. at Tab, Vi

o8 Far axample, some sellers routinely ship faster
than promised. luading conanmars subsequently to
expoct that aeliera will always ship fester.

ar RO11008~2, M-2, p. 10, Tab. V1.

nafd, o
22 R11006~2, M~2, p. 11.
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by credit card, Dr. Cox's analysis of
consumer shipment expectations
indicarted that, regardless of whether the
merchant makes exprass or implied
shipment representations, consumers
expect purchases made by credit card to
be.shipped much-more quickly than
purchases paid for by cther means.”e
NCL statad that its obsarvations are that
consumer expectations for mail and
talephone order merchandiss are
basically the same and that, regardless
of the payment method, consumers
generally expect to receive merchandise
in six to eight weeks,”t In contrast, DMA
and Ms. Kuman suggested that because
consumers can defer paying, consumers
placing credit orders may expect
delivery less quickly then orders paid
for in other ways.”2
The survey data and other :
informatian in the rulemaking record do
not suppart NCL's observations or
DMA's contentions sbhout similar or
slowar shiptnent expectations for credit
card purchases.7 For example. Ms.
Kuman, relying on the AT&T survey
noted that consumars who order
maerchandise by telephone {and
normally pay by credit card) do so
because of convenience and speedier
delivery.7« She also stated
unequivacally that, based upon her
extensive experience, “theare is no
reason ta believe customers who arder
by telaphone expact any less prompt
shipxents than their mail order
counterparts,””# Similarly, DMA
suggested that, although consumer
percaptions about shipment may not be
accuratae, "[ilt may be true that
-consumets subjectively expect speedier
delivery of merchandise ordared on the
basis of credit card authorization and by
telephone than they do when other

7o Where an axprass shipment representation ia
made, tha average credit rard consutmar expeclation
of delivery {» 18,20 days. Whare another form of
payment is used, conaumers expect delivary In
29,08 days. Where no shipment represestations are
made, the figuras are 14,00 and 21.00 days
respactivaly. R011006=2, M=2, p. 8, Tab, V,

71 R01 10082, GG-3, p. 2,

7:R011008-2, F-1, 'E 12; HX-1. p. 15. DMA
argued that staff and the PD improperly relied on
Dr. Cox's analyals of the ORC aurvay, polating to
Dr. Cox's testimony that in hls original anelysls he
did nat analyze consumer axpeciations hasad on
method af payment. Howaver, Dit. Cox suhsequently
analyzed consumer expectations and their
carrelations with the method of payment in ki
rabuttal submission. Ses RO11006-4, P-1, pp- 11,
1314, ’

723 This evidence includes the commants of
Burnett (discussed infm). NWMaDA. and the fowa
Attornay General. Ses Staff Raport. R011006-3, N-
1, pp. 17-19, 41.

24 RU11006-2, HX~1, p. 5: se0 alsc RO11006-2,
Tr., pp. 8~9.

73R011006+2, H%-1, p. 8.

n"an

Pt

forms of payment and ordering ars
involved,"7e -

Other comments also indicated thar
consumers expect shipment more
rapidly when shopping by telephona
rather than mail. For example, the
Director of CaDCA reported that
consumers sxpect shipment more
quickly when crdering by telephone,
Similarly, Burnett stated that customers
who order by telephone and Iuy by
muans of credit card expact delivery “in
the same or lass timae than those
ordering by mail = * *." 77 NRMA
believed that “‘many customers choosa
to arder by telephone bacause, in many
instances, it is faster and more officient.
Unlike mail orders, telephone orders
can often be delivered within days after
a customer makes his or her request.”7s

2. Industry Shipment Practices

a. Empirical and testimonial
evidence. In response to the screener
questionnairs, ORC survey respandents
reported late delivery approximately 14
to 15% of the time for both meil end
telephqne order merchandise.”®
However, some consumars incorractly
perceived the delivery was late. In his
enalysis of the ORC results, Dr. Cox
found that-8.8% of mail orders and 18%
of telephone ordars that consumers
thought were late were, in fact,
delivered within the time expressly
represented by the merchant ar within
30 days if no time was reprezented.eo
Morsaver, timely and complete delay

e a—ca——

78 RO11006mBw=1, B-1, p. 3. Sew alsv the ANPR
comment of cansumar Willinm F. Pryar, who said:
“QOna of tha reasona for using the telephana o order
is to reduce the dalivery Ume. 1f 1 had known it
wou]d take 130 days. the ordar would not have
baan placed.” RO11008-B~1, B-33, p. 1,

77 R011006--2, E~1. p- 2.

78R011008—B~1, B~28, p. 3. Thesa and other
opinions exprassed by NRMA are endorsed by the
Amaerican Retail Federation. R011006-B~1, B~35.p.
1.

79 RD11006-B~1, B35, p. 5, Tab. [L. Thane data
are sitnilar to tho rasults of the FIT's 1983 Matket
Fucts stdy (the “first Market Facts atudy”) in.
which respondents stated (hat mail arder
mearchandise was recalved lale 19% of the lime,
compared 10 18% for talephone ordsr méarchandise.
R011008-B-1, B-36. p. 5.

saly siteations in whick oo expreas shipment
date wes made, Dr. Cox used the MOR'a implicit 30-
day shipment represontation ta avaluate cansumer
reports. Howaver, a3 noted supra, tolaphone order
capsumers in thesa situations except thipmant
much faster than mail ordes consumem, Thua, the
use of the Lplicit 30-dsy shipment repreasntation
for wlephona ordera may hava blased the reaults te
underalate the number of delays of thess orders.
Although consumers who ardered merchendias by
talaphone might hava expaciad quite roasonably
that the merchandise would arrive significaady
faster than it did, becausa thelr arders arrived
within 30 days, Dr. Cox did nat treat these as
delays. Thus, a dlsptaperiianataly larger percentage
of telephona ordar than mail order consumers ware
treated as incorrecily percaiving Bat thair arders

were late.
Page 16 of 39

notifications wers sent to 19.7% of the
rnail order consumers and to 34.2% of
the talophone order consumers whose
ordars were shipped later than the
ariginally pramised date.8* Some
cansumers also elected to cancel thetr
orders and received timely and
complete refunds. In establishing which
consumers experienced inappropriate
shipment delays, Dr, Cox excluded from
his analysis those consumers
inaccurately reporting delays, those who
recuivad appropriate delay notifications,
and consumers who canceled their
ordars and received full and timely
refunds.ez

Dr. Cox first datermined that of 211
mail end 66 telephone arder consurnars
who reported that their most recent
order was delayed, 7,1% of ths mail
ordar and 7.6% of the telephone order
respondsnts recaivad neither
merchandise nor a refund.a3 Projacting
thase results to the national population,

' Dr. Cox concluded that at any given

time, there is a 1.06% probability that
mail arder merchandise will not ba
delivered or that no refund will be
made. At the same time, thereisa
1.04% pruhability that telephane ardor
merchandise will not ba delivered or
thet no refund will be mads.as

The survey also identified 38
telephone order consumers who
receivad neither merchandise nor a
refund within the ime promised or, if
no time was promised, within 30 days.®s -
Of thasa telephone order consumsrs,
50% reported not receiving any first
delay notice,8s Of the telephone order
consumers who received late shipments,
another 15,8% received dslay notices
that would be considered incomplets
under thea MOR's requiraments.5” In

81R011006~B~1, B~35, p. 6, Tab. VL The
difference botween thaze iwo pumbera 18 not
statlstically signifAcant at the tan percent Javel To
comply with the MOR, the merchant muat provide
the consumer with: (1) a definite revised shipment
date, (2) an option ta cancel tha ardsr and recelve
a prompt refund, and (3) a prepaid means for the .
consumer tn axaxciss the optian, The TRR famusd
taday rataiss these requirements.

»1 Sea R011008-B-1, B-38, p. 6, Tah. IV
RO11006~2, Tr. pp. 134=35.

a1R011006-B-1, B34, p. 13, Tab, VIIL

se H011006~B-1, B35, p. 14, Tab, XL The
difference batwean 1.06% and 1.04% is not
atatistically sigaiflcant, Ro11008-B-1, B~35. p. 10.
Tn the discussion that follows, the lem “refund™
has the sama meaiag a2 it is given in the MOR.
The term therefors includes remaval of a change
from & customer's account or notification to &
custotner that na action will ba taken that will
reyull In a charge to the custaxer's aceount. S.eo 18
CFR 435.2(c)(i) and (ii). This definition is rontined
in the TRR issued today.

o8 R011006-B-1, B~35. p. 8, Tab. V.

uald, at Tah VIO,

7 1d, Thus. in 85.8% of the transactions tavolving
delayed shipmenta of merhun dimordersd by

telephons, sllars did aat provide adequate aotieas
Can!lnu-d{
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comparison, 117 mail arder consumsrs
received neither merchandise nor a
refund within the time promisad or, if
no time was promised, within 30 dayn.ss
Of thase mail arder consumers, 54.7%
reported feceiving na first delay notice,
and an additional 24:8% received an
incomplete delay natice.e® Projecting
thess findinga to the natianal
population, Dr, Cox found that the risk
of lats shipment without proper ar
timely netification of delay is 5.01% for
mail orders and 4.14% for telepbane
ordery, o

Based on his knowledge of the
industry, Mr. Kordahl’s estimetes of the
risk telophone arder merchandise would
be delayed are similar to the ORC
results. In his opinion there is 8 2-3%
risk of delay for telephone arder
merchandise ordered from merchants

monsaeme

purchased from merchants that integyate
their operations, i.e., where the -
merchant does not distinguish between
orders raceived by telephone or by mail
in processing orders. Combining thess
two delay rates and averaging them, he
stated the “risk that merchandise
ordered and paid for by telsphone will
be delayed is betwaen 4.4% and 8.6%,
or approximately 5% and 9%." 91

He further stated that 3% to 4% of
telephone sales involve express or
implied (30-day) shipment
representations that the merchant fails
to substantiate.o2 Ho said that telephane
order marchants provide appropriate
delay natification more frequently than
the ORC survey demonstrates. However,
he also pointed out that his estimated
violation ratss were based, in part, on
bhis axperience with merchants whom he

m———

projectable. Accardingly, he noted that
ho “would expect the ORC data, which
are hased on congumer experiencas with
tha general universe of merchants, 1o
show larger violation rates,” 93

In addition to determining how often
there were inappropriate or unexcused
shipment delays, Dr. Cox analyzed the
length of the delays. Based on the
repoers of the consumars survayed by
ORC whiose merchandisa ultimately wes
received but not within the tHme
axpreasly promised, or within 30 days if
no time was promised, s« Dr. Cax
pearformed a frequency distributicn
analyais to determine how late the
merchandise was when it Gnally
arrived.#e Dr. Cox analyzed each
consumer's report of delay depending
on whether the merchant made an

that have separate mail end telaphone  considersd to be among the most axpress shipment claim or én implied
operations, and a 5~10% risk of dslay  reputable and that his “merchant 30-day shipment claim.® The frequency
for telaphone arder merchandise universe” was oot nationelly of late deliveries was as follows: .
LATE DELIVERY BY METHOD OF ORDERING
Waesaky lute »7
102 Ilma Sme 78 a plus Toml

Mall 14 12 ) 5 T8 S8

C(24) 207 (18) (8.6) (<1} P
Telephone A 8 1 1 5 17

(23.5) (35) (8) {8) (28)

Based on thess msults, inappropriate
ar unexcused delays averaged 5 weeks
for telaphone merchandise, and 5.38
weeks for mail order merchandiss.o®

that wonld allow conmmers © maks infarmed
decixions shout whather i agyee to deleys or
request rafunds.

wald, at Tab. V.

s»]d at Teb VIIL

#R011008-Be1, B35, p. 14, Tab. XI. These
differences are act stadstically significant. 1d. at 10.

"1 R011008-2, HX~4, P. 16, According to Mz,
Kardabl, approximataly 20% of tuachants ategrete
their mall snd eslephons falfillment opeeations. Id
a1l-12.

wald at 15,

037d.; s also RO11008-.2, TR, 150-31.

w Originally, 155 subjmcts repariad wxparisncing
delay. In his rebural communt, Dr. Cox analyzsd
tho sxperiencen af thoss subjests who (1) ultimately

b. Other submiassions.

Numercus state aftorneys general
gubmitted comments supporting the
propased amendments to caver

recaived the dalaysd merchandise but who (2) bad
nat consmmted ualy i the deluys, He
acooedingly sxcluded 20 of the 138 subjects who
roceived no merchendise (and. in seven casas, no
mfund sithar) because they cancaled thair ardars.
Hs excluded another 20 who did pot cncel and
wha, afisr six monthy, never received sither
misrchandise ar refunds, Hs alss exciuded 36
subjerts wha agresd (o the delays. Finally, ba
excludsd four subjects because thair “Aan't kaow'”
tesponsas 1a sme questions Made them impasaible
10 classify. Thia lafl 73 wxnanctivas that he
analyzed.

WRO11008-2, M=3. pp. 8-4, Tabs, T and 1L
Bocuuss of e scales used in the survey pmincal,
thase dalayy were ccprensed in two-wenk ranges on

Page 17 of 39

tolephone sales,»s Whils many such
comments did not provide detailed
gtatistical or other empirical bases for
their conclusions or assertions, the

a Ave point scals, 1.8, “1-2 weake,” 34 wenks,"
“%-8 weuks," "7-8 weaks,” and "B+ wenks."

% Soo supm. n.80.

»7*“Weaka lpia" refary to the numbar of woeks the
marchandise wrived later than it was prumised in
the merchant’s solicitadon of the arder or, if no
time was promised, later than 30 days. The
nuzbers In parentheses indicat patcanteges.

ws Stuff Report, RO11008.3, N-1, p. 39, 0.78 and
accampanying text Swufs axtoate’ astalled
chooxing the midpolnts of the two-wesk rnr in
Dr. Cox'sn aualysis as the avexage delay p for
the consumers b esch mngs. -

w San, 4.5, Mass Azy. Gan., RO11008-2, -8, p.
1; Tavn, Atty. Gen., R011006~2, H8. p. 1. Sea alsa
Okla. Atty. Gan.. R011006~2, H-10.
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Conumission believes their comments
ars impartant because they represent the
views of those who, on a deily basls,
deal with consumer problems at the
local level, When the Commission
promulgated the MOR in 1875, it relied
in latjis Measure on state attorneys
general and cansumer groups’ reparts
that the failurs to deliver mail order
merchandise was a major source of
consumer complaints and consumed
much of their resources, 100

In this rulemseking, several state law
enforcement agencies reported that the
failure to deliver mail and telephone
order merchandise is now a major
source of the consumer complaints they
receive.101 Many of the state attarneys
goneral alsa reparted that telephone
order merchandise complaints are
incressing dramatically.102 They
indicated that amending the MOR to
include telephone order merchandise
would directly addrass problams
generally experienced by consumers in
their states or would facilitate state
responses to these problerns.102 Several
state attorneys guneral commented that
their states adopted legislation that

100 Sew, 0.9., SBP, 40 FR 51582-83.

10 For exatnpls. the New York Atturney Geparal
zeported that mail and telaphona arder complaints
constirute 41% of the complaint it bandles.
R011006-1, H-7, p. 1. The North Dakata Anomey
General stated that 21% of 15 complaints are mail
and telephons arder marchandise complaints.
R011008-2, H-11, pp. i~2. The Pennsylvania
Attarney General's Offica raparted that during tha
poricd 1985 1o 1988, it experivnced & 39% increase
In omplainta relating to wail and telephane order
marchandise, RO31005-B-1, B-23, p. 2,

3 For axample. the Iowa Attorney Genaral
reports that complainta iavelving telephons arder
m o, including complaint aboul delays in
recetving telephons order marchandise far axcend
complalits about mull arder merchandize.
R011006-2, H-8, p. 1. Califoram’s Artorney Ganeral
commentsd that 60% of {ts complainta now invelve
tnlephone order merchandise. RO110068~2, H-4.r
1. Simllarly, ths Massachusetts Attorney General's
Ofilce atated that it hay witneszed a ataady increase
in complaints telated tn telaphane arder
inorchandise, and thal such compleints far
cutmumber complalnts involving matl order
mearchaadise. R011006~2, H-5, p. 1. Some of the
telephonse arder merchandias complaints reportsd
by the auies luclude complaints about so<alled
"alemarketing faud” Telemarkeday fmud here
appears to refer tn marchandise that is offarsd but
rot shipped, or merchandise whosa guality or valus
1s matarially misrepresented hul is shipped, Both
the NWMaDA and Jowa carrectly balieve that tha
proposad amendment would reach only the
problem of unahippad telephane order
merchandise. See RG11006=2, H~6. p. 2: RO11006-~
2, H-8,p. 1.

101 Tha lows Attarney Genaral's Office
commented that & wall-defined dalivery mia will
provide consumer protection agencies with an
sasily applied enforcwment eption. RD11608-2, H~
8. p. 1, The Kansas Allornay oral reported
problems becaite neither stata law nor tha MOR
prosently cavara telephona sales. RO11006--2, H-15,
P- 2. Nurth Casclina and Oklahoma also raported
consumer preblema with non-delivery and
shipmant daelays with telaphone arder morchandise,
RO11006-2, H-1, p. 3, and RQ11008--2_ H-10, p. 1.

~ e T

axpressly covers the sale of telephone
merchandise and that such lagislation
has had salutary offects 204

In addition to the state attorneys
general, state consumer protection
agencies submitted comments that
averwhelmingly favor amending the
MOR to includa sales of telephane order
marchandise.10s Like the state attorneys
goneral, state consumer protection
agencies believe amending the MOR to
include telephone order merchandise
will directly address the problems they
encounter, including non-deliveries,
delays, delays without notice, and -
failures to provids refinds for telephane
order merchandise. 108

10w In, respenss to mountng complaints,
Californin shended {ts mail arder statute w include
telephone order mwarchandise, Bua. &k Prof. Cade
17838, 17538.3 (Ch. 127, stats, 1988}, to guake the
atatute “'relavant to the eatire madl-order
markatplace wday and for the furesesahle funs,”
Tha California Attaroay Genaral's Offics sated that
the new legisladon has bensfited the public and hes
pravented some faudulent operators frow sntering
the Callfornle markal. RO11006~2, H-4, pp. 2, 8.
Wiscansin's Atnrnay Genstal also cltad wvidence
that Lta talaphans legialation benefits the atme’s
consumers, R011008~2, H~-13, . &. For sxample,
during 1384, thirty-seven cidsens recaived an
avarage of aver 5100 each 1o satisfaction of their
complalats congaming unshipped telephone order
murchandlss, 1d. at 3, In 1984 New York extendad
ita mall arder starute to talephese grder
wmerchandlss to reach "the growing telephone order
mazrket," Now Yark Anorney General, R011008-2,
H-7, pp. 1-2. Seo General Business Law 396~m
(1085).

108 Spm, 8.8, NACAA, RO11008-2, GG~2. p, 2- Sov
aleo New Opporwunites for Warerbury, R011006-3,
GG=1. p. 1 (Rumerous complainta about delayad
shipmant without notice); Tenaeazes Division of

" Consumer Afairs, R011008-2, GGZ, p. 1 (delay,

nondslivery, no notice, falium to provide yefunds);
Stare of Connscticut, Departnent of Consumer
Affairs, RO11006-2. H-3, p. 1 (nondelivary. delay
and billing mest cammon problama).

e Pur example, the Naw Yark State Consumer
Protection Board and the CaDCA both mpperwd
axtendizg the MOR ta telaphane arder .
merchandise. Thay reporied that complaints
concerning mall and telsphone order merchandise
eonstitute o large percantage of thair work.
RQ11008~2, H~12, p. 1: R011008-2, H-2, p. 1. Much
of CaDCA's comment was based on infarmation
from the ptate’s leading case lavolving fallure to
ship roail nnd telephone ordor merchandiso ln a
timely fashion. Californtia versug Dixan (Santa Clara
Superior Court No, 943321, Judgmant entsred
18889). RO11008-2, H-2, pp. 2, 5; RO11008~3, N~1,
at Appendix "B.” Whan the Dixon cass began,
Callfornia‘s mail-arder atatute did not include
\elephane order merchandise, The Dizon courr
Found that of 337 failures o ship merchandise
timely, 178 ar $2% arose from orders placed by
talaphone, which had an average dallar value of
$281. The Georgia Office af Consumer AfZairy swuted
that its most recent Ggures show that complaints
involving unahipped or lale telephone order
merchandise axreed compleints about mail arder
merchandise. RO11006=2, H-8, F 1. Althaugh the
tmail and telephone order complatnta recelved by
the Tengeaase Division of Conswner
comprise anly 6% of tat agency’'s total complainta,
it favars the amendments hecauss it conziders themn
“nacassdry lo galn some control aver what is

1ckly becoming an uncontrallable industry
R011008~2. GG-2, p. 1.

Page 18 of 39
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.In addition to stete and local agencies,
consumer interest groups supported and
commented extensively on the propased
amendments.107 Businesses end wads
associations that submitted cammaents,
including Burnett,108 Markson Sciencs,
Inc, 100 DMA 110 MOAA, 211 MasterCard
International and Viga U.S.A., Inc.,112
axpressed support for the proposed
amendments for talephone sales, Most
of the corupanies stated that providing
consumers with timely and complets
information about their orders and
prompt refunds, if necessary, ls simply
good business practice. For example,
MOAA stated that its members, 90% of
wharmn receive ordars by telephone,
comply with the MOR by providing

1o For mxample, AARP commeantedthet
“o]xpanslon of the Mail Order Ruls to include all
talephone and credit sales i3 espenddal * * " 1o
radress widimpraad consumez barm s the fast-

. gowing telamarkenng indusny.” R011006~2, GG~

4, p. 4. AARP ruposted thal consumars afe .
expariancing delay and refund problems with
talephone order murchandise that are slmilar 1o the
problama that lsd ta the adopticn of the MOR. [d.
at 14. Many of the 1,000 consumer complaints it
receives cuncern the fatlues of companies o
provide late sbipment informaticn or refunds for
mall nd telephone arder merchandlee. 1d. st 17.
AARDP alsv assexted that telephons ordsr merchants
oftan. have no raasonahla bansls for shipment
rapresentalions that are mads, 4nd that such
meschants requently fall to provide delay notiens.
Id. at 24.

108 R011006-2, E-1, p. 1.

1w RO11008=-2, D-1, pp. 1-2. Whils Markson
supported amendlng the MOR ta {ndude business- -
to«consumar sales by elephoue. It did not agres that
the Rule should include all business-to-busines
mransactions. See Part VII, A of this SBP.

naRO11008-2, F-1, p. 7.,

111 R0110068=-2. F+2, g 2.

112 RD11008-2, EE~1. MastarCurd Iniatnationsl
and Visa U.5.A., Inc. jointly noted that the problem
of greatest concern to tham la telnmarketing fraud
which msults In losses of $200 million anouslly o
finsmdal insttutions alane. They supported
amanding the MOR to includa talaphona sales
because some telerarkating faud consists of the
fallure to ahip any merchandise at all and so. could
b roached by ameanding the MOR © iaciuds
telsphone salas, Thoy also advacated that the
Cammtasion adopt the enfarmemant palicy that any
material nilarapresantation of the {dentity ar quallly
of tharchandise resulta in a vialation bacause it
constitates a failure to ship the advertised
marchandisa, R011008~2, EE~1, p. 4. The
Commission did not solicit camments on this lssne
during this praceeding, and thersfore will not
addreas it here. The Comumission notes, howavar,
that {t bas previcusly beld that it is an untalr or
deceptive ast or practica to ship merchandian that
diffara with raspect to brand nama, type. quantty,
size, or quality from that reprosanted in the

. advertising galiciting the sale. Star Office Supply

Co., 77 F.T.C. 383 (1870). The Cammission also bas
indicated that merchanis who sagege in thess acts
or practicas with knowlsdge of the Star Qfica
Supply detisiob are suljact 1o civil penaltios under
section S(m)(1)(B) of the FTT Act, 15 U.5.C.
45(m](1)(B). Swe Synapais of FT(Racislons ]
Concarning Unordersd Marchandise. approved July
g, 1980,

Sh/RT/P0
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noticas of delay and the option to cancel order sales, $23,7 billion.11¢ Based on

becausa it is good business to do so.113

3, Estimated Consumer Injury

Genorally, with respact to sales of
mail ar telephone crder merchandise
the shiptaent of which ia
inappropriately delayad, although the

number of business-to-consumer salas of

telephone order merchandise is ebout

half the number of mail order sales, the

value of the average telephone order

sale is approximately twice the value of

the average mail order sale (§140 vs.
§70).114 On average, individual

consumars who order by telephone and

receive neither merchandise nor &
refund experiance greater harm than
consumers whao ordar by mail and

recaive the game treatment, As detailed

gupra, the likelihood that a consurnar

ruceive neither merchandise nor a

mefund, or that merchandise will be

delayed witbout e merchant having sent
a En:gar delay notice, 1s about the same
whether merchandisa is ardered by mail

ar by telsphane.

Specifically, the ORC survey indicates

that thers is a risk that neither
merchandise nor a refund will be
provided to consumers 1.06% of the
time for mail orders and 1,04% of the
time for telephone orders.113 The
average injury to consumners where no
delivery is made is $44.40 for mail
orders and $83.30 for talephane
orders.11¢ The survey
that there is a 5.01% prabahility of
shipment dslay without adequate or
timely notification of delay for mail
arder merchandise and a 4.14%
prabability for telephone order
-merchandise.1t” The average value of
delayed mail order merchandise is
$67,30; the average value of delayed
telephane order merchandise s
$185.45.118
As indicated supra, accerding to
Direct Marketing, consumers spent

approximataly $48 billion for mail and

telephone arder merchandise in 1888,
Telephone sales amounted to
approximately $24.3 billion and mail

113R011008-2, F=2, pp. 1=2. MOAA explained
that: “Catalog houses rely to & substantal extent

upon repeat customara which requires the building

of 4 cuatomer hasa that trusta the seller, A lailure

ta promptily npiify customers of delayad shipments,
o gny ol:hsr dificulties with ardars, [can) only lead

to disgruntied customers with a resulting loas of
businusa." 1d.

114 Soy R011008~B~1, B-15, p. 15.

usd, p. 14,

nald,

nrld.

118 [d. Comblning the values of the unahipped
with the lata marchandise, the avarage valus of

unabipped and late mail order merchandlse (3 $70;
the average value of unabilppsd and late telaphane

arder merchandise ls $140. Id.. p. 15.

or indicatas

the ORC mirvey finding that thers jn a
1.04% tisk that telephone order
merchandise will not he nhinad. in
1988, consumers ardered telaphane
order merchandise worth $252 million
that was not delivered. Howevur, the
actual out-af-pockat loss is probably
less. According to Mr. Kordahl, 80% of
telephone order merchants hold charges
uptil they can ship, while 20% charge
immediately.11% Accordingly the
Commission estimatas that, in 1988,
consumers paid 550.8 million for
tale&hnna ordar merchandise that was
nefther shipped nor refunded,2s:
Consumers also loat the henefit of
another $202.4 million worth of
telaphone order merchandise that was
not shipped, but was not charged 1a
their accounts. Although consumers’
::ha.ra::cnuunta were not debited, they
last tha opportunity to order from morae
responsive merchants, and may have
incurred costs to learn the sterus of their
orders,17a

Additicnally, based on the ORC report
finding that there is a 4.14% risk of
untimely or inadequate natification of
delay for telephane arder merchandise,
in 1888, the value of delayed telephone
order merchandise for which there was
an untimely or inadequate notification
of delay was $1.008 billion. Based on

10 Kardahl, R011008~2, HX-4, pp, 8=10,

120 RO11006=2, M=3, pp. 8=7. Ths ORC survey
salacted respandents 10 pardcipats in the follow-up
survey only If they reportad thet they S:“ for tha
ardar upon ordering, aud only If they did nut
receive all the merchandiye within tha Uma
eriginally promised. R011008-B--1, B-35, Sareunar
Q. 52 and 86. Although it 13 passiblo that
participants in the aurvay inlerpretad the screaner
&l:mumu in e way that led to eir raspondiag to

follow-up suvey only if the chargas ultimately
appearsd on Lhelr ared(t card stalements, it s also
possible that some latarpretad the scremmer
quastions to qualify them for the follow-up survey
sven though the charge Wimately did not appear
on thelr syadil card slalernents. Tha Commission
has acrardingly adapted the tonservative approach
of estimating conswner out-of-packet losses io be
caly 20% of tha total valua of the unshipped
merchandine documented by the ORC survey.

111 Comparable mail order Bgures can be derived
from these sources. Based on tha ORC survey
Ending that thera is a 1.00% risk that mall order
merchandisa will not be shipped. ln 1988,
consumers ordered mafl ardar marchandise worth
betwenn §277 millian and 5289 willion that wes
not dslivared, Bazed o thasa figurag, in 18488,
carsumars ara estimated 1o have spent betwaen
5201 million aad 5210 mUllon on mall arder
marchandisn that was neithar shipped nor
refunded.

131 Sea Hurnatt, R011006-~2, B~1, p. 2. According
1o the ORC survey, 31.7% of mail ordar purchases
are pald by credit card, RO11006~B--1, B-34, p. 4.
Usﬁ Mr. Kordahl's estitoate that 80% of
™ ts bold charges undl shipment, the out-af-

acket conls 1o the 20% of consumars wha order

mall and charge thelr arders should de adjusted
downward by 80%, Although these consumers were
not charged, they experisnced the sams appartunity
lonaas as \eluphone order purchasars, as described
supra,
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the zreported 5.01% riek of untimely or
inadequate natification of delay for mail
order merchandise, in 1988, the value of
delayed mail order merchandise for
which there was an untimaly ar
inadequate notification of delsy was
$1.19 billion, Pacausa consurners
ultimately received this late mail and
telephone order merchandise, their
losses are essentially last interest on
“early” payments and apportunity
costs, .
Estimating the consumer inj
resulting from this delayed merchandise
invelved first calculating the average
delay repartad by the ORC survey based
on Dr, Cox’s fnﬂuenay distribution
analysis of late delivery, as described
uufra.nl Inappropriate or unexcused
delays averaged 5 weeks for telephone
tnarchandise and 5.38 weeks for mail -
order merchandisa. Based on the loss of
intarest on thess purchases at.an annual
intereet rate of 12%, consumer loasas af
1.15% for delayed telephone ,
merchandise and 1.23% for delayed
mail order merchendise are estimated.
Thus, cansumer losses from delayad
telephone order merchandise, in 1868,
ad $11.57 million; at the same
time, consumer losses from delayed
muil arder merchandise totalled $14.84
million.

. Legal Basis for an Ameénded Rule
A. Rulernaking Authority

Section 5(a)(1) of the FTC Act, 15 -
U.S.C. 45(a)(1), declares unlawful )
“unfair or deceptive acts or practices in
or affecting commarcs.” Section
18(a)(1)(B), 15 U.5.C. 57a(n)(1)(B),
autharizes the Commission to prescribe
“rules which define with specificiry acta
or practices which are unfair or
deceptive acts or practices in or
affecting commerca" and provides that
*“[r]ules under this subparagraph may
include requirements prescribed for the
purpose of preventing such acts or
practices.”

Although it was not promulgatad
through the procedures established by
the Magnuson-Moss Act in 1975 and
cadified in section 18 of the FTC Act,
by virtue of suction 202(c) of the statute,
the MOR has the sama validityas a
trade regulation rule under saction
18.12¢ It defines certain conduct as
unfair or deceptive in the context of
direct marketing by mail that the current
racord demonstrates is virtually ,
identical to conduct accurring in the
cantext of direct merketing by
telephone.

123 Sgu supra 1. 95 and accompanying text.
134 Sme 5. v. J§ & A Group, Inc., Y18 F.24 451,
455 {7th Cir. 1983).
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_ Under section 18(e)(3)(A) of the FTC
Act, 15 U.S.C. 57a(e)(3){A), a trade
ragulation ruls must be supported by
“substantial evidence in the rulemaking
record ™ * * taken as 4 whole.” 129 The
Commission believes that the MOR was
‘appropriately supported when
issued,12s and the record of this
proceeding includes relishle surveys,
axpert testimany, public comments and
other avidence supparting the proposed
amendments. The record ¢ontaine littls,
if any, evidence contrary to the
Commission’s decision to extend the
MOR to include telephone sales.23?

B. Section 5(a)(1) Analysis

The Commission's analysis of the
record.is consistent with the policy
staternents it has issued on how it will
construe the statutory language ‘unfair”
ar “deceptive' 128 and the Cammission’s
findings supporting the promulgation of
the MOR in 1875.126 In determining
what constitutes unfairness or
deception, and particulerly in
determining what direct ar impliad

[

121 Subsiantial svidence” teans “such ralevant
avidence as 4 raxsonable miod might accept a
adequats to support conclualon,” Cansalidated
Edison Co. v. Labor Board, 305 U,S. 197, 228 (1938);
sae Consumers Union of U5, v, FTC, 801 F.2d 417,
422 (D.C. Cir, 1940} (Scalia, 1.}, The courts,

" hawavar, have sustained sgency action if il is
supported by substantial evidancs, aven if the
recard ulso containa subatantial evidence
supporting the apposita conclusion. Consolo v.
Freder! Manrtima Commission, 343 U.S. 807, 620
{1966). The Commission has previously indicated
that where factual ptopositians underlying the
determination that an act ar practics is wofalr or
deceptive am both anpported and conwadicted by
the avidencs, the Commission would base its
datermination on 4 “propondarance” of ruliable
avidence, SBP for the Cradit Practices TRR. 48 FR
7740, 7742 (March 1, 1384), Seée alan SBP [or the
Sala of Used Molor Vehicles TRR, 49 FR 48692,
45708 (Nov, 19, 1984). B

128 Cf. .S, v. JS & A Group, Inc., 716 F.2d 481
{7th Cir, 1983); /5. v. Braswall, Inc., 1961-2 Trada
Cas, (CCH) 1 84,325 (N\D, Ga. 1981),

127 However, twa pardcipants coutended that the
TRR should not be applicable to il business-to-
husinesa qansactions, See part VII, A of this SBP.
Additicaally. altheugh commenta and teatimony
wers submitted In oppasition ta the proposal Lo
emend (ha definition of a " properly complatad
arder” in aredit salea for the reasana discussed in
part IV of this SBP, the Commiassion doss not Iind
this evidence reliable. Reliable evidence was
affered gupporting this change and, accordingly. &
praponderance of rellable evidence supports
amending the definition.

120 Commlssion latter of Oclober 14, 1983, to Hon,
Joha D. Dingall, Chairstas, Subeomemittes on
Oversight and Investigations, appendix 1o Cliffdale
Associates, 103 F.T.C. 110, 174 (1984). Commigsion
letter of Decamber 17, 1980, to Hon. Wendsll H.
Ferd and Han, John . Danfarth, appendix to
Intarnational Harvester Co.. 104 F.T.C. 849, 1070
{1984),

126 Sew SBP, 40 FR 51582 (Nov, 5, 1975). Tha
Comminion notes that in the instant ralemaking
the MOR wai generally regazded s a succansful
ragulation, and no partieipant suggested that the
MOR was no longss neceasary of shauld be
rescindad. Sea, ag , RO11006~B~1, B-1. p. 2.

representation an advertisernent makes
or what non-disclosed facts are material
to consumers, the Commixsion may rely
on exrinsic evidence, such as ampirical
data, or on its own experdse, FTC v.
Colgate-Palmolive Co., 380 U.S. 374
(1965); Simeon Management Carp., 87
FTC 1184, 1229-30 (1878}, aff’d, 579
F.2d 1137 (9th Clr. 1876); Phizer, Inc., 81
FTC 23, 58 (1972).

1. Deception

An expruss or implied parformance
claim capable of abjective evaluation
carrias with it the implicaton that the
merchant has, at the time of making the
representation, such information as
wauld under the circumstances satsfy o
reasonable and prudent businessman,
acting in gogd faith, that the
represantation is trua. It is a basfc tenet
of Commission deception law that
merchants should have such &
“reasonable basis" for objective
representations. Tha Commission has
expoumded this tenet on numerous
occasions and reviewing courts have
affirmed it.»20 Mare specifically, express
or implied claims with respsct to
shipment time are claims of material
fact for which the seller must have a
reagsonabls basis, Jay Merris, Inc., 91
FTG 751 at 860, ordar modified and
aff'd, 598 F.2d 1244 (2d Cir.), cert.
denied, 444 U.S, 880 (1978).

In issuing the MOR, the Commission
relied on survays and other evidence to
determine, in the context of direct
marketing by mail, that when no express
shipment rapresentation was made,
consumers expscted merchandise to ba
shipped within 30 days after a
merchant's receipt of the consumer’s
properly completed arder.r21 Since it
would be unfair or deceptive for a
merchant needing mare than 30 days to
ship to fuil to correct this 30-day
percaption in offaring mail order
merchandise to the public,122 the

139 Sgo, e.4. Fadders Carp., 85 FTC 38, 64 (2379),
520 F.2d 1296, 140001 (2d Cir.}, cort. denled, 429
U.S. 818 (1978): Naticnal Dynagiicy, B2 FTC 444
{1972}, 492 F.2d 1333 (2d Clr), cart. daniad, 413
U.S. 893 {1974); Pflzar, Inc., 81 FTC 23 (1972)
Firestons Tire & Rubber Co.. 81 F.T.C. 398 {1872},
481 F.2d 246 (6tk Cir.), cert. demied, 414 U.S. 1112
{1973). Such claims may be aither express or
impliad. Removatron International Corp., 884 F.2d
1489 [1st Gir. 1989). Sae alao Thompaan Medical
Co., 104 FTC 848, B21--29, and FTC Policy
Starement Regarding Advertising Suhstantiation,
Appandix to Thowpien Opinion, 104 FTC 839, 791
F.2d 1969, 194-98 {(D.C. Cir. 1988}, cart. denied, 479
1.5. 1086 (1987). The raquirament that performance
clajms that are matarial and capable of svaluation
must ba subsiantiated can be justifled on aithar e
decepticn rationale. as in Natlonal Dynamics, 82
FTC at 549-50, or on an unfairness mtioxale, as In
Pfizer, B1 FIC al 84,

131 SBP, 40 FR 51582, 51587 (Nov. §, 1975,

132 The Cosmmission has broad authority 1u define
unftir or decepliva ucta ar practices. Spefty &
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Commissian determined that the
merchant's silence ahout shipment time
gava rise to an implied 30-day shipment
representation.1a3

‘The Commission's determination to
adaopt the MOR was based upan
numerous consuner and consumer
protection agency complaints that
merchandise failed to arrive within the
time expected, namely, within the time
expraessly or implied representad by the
merthant. It was also based on the
testitnony of industry members that
merchants fuiled to substantiate their
express and implied shipment
representations in many of these late
shipment situations. In light of the
foreguing, the Commission determined
that there was a widespread failure to
substantarte express and implied
shipment reprasentations.134 :

In this rulemaking, empirical data
show that, as in the context of direct
rmzx*]:eti.uﬁ:g'l mail, consumers sxpect
that merchandise ordered by telephone
will be shipped within at least 30 days
whaen no shipment representation is
made.123 Ay with mail order
transactions, the Commission has
determined that the merchent's silence
gives rise ta an implied 30-&&&
shipment representatign, on the grounds
that it would be unfair or deceptive for
a merchant who needs more than 30
days to fail ta correct the consumer's
expsctation in this regard.13e As might
be expected, the record evidence also
shows that consumers expect telaphone _
order merchandise to be shipped in the
time expressly rstglresented.

The record of this rulemaking
proceeding shows that a significant
number of consumers do not receive
telephone order merchendise within the
time expressly ar impliedly represented
in the advertising soliiting telephaone
salas. Specifically, the ORC survey
shows thet 4,6% of the titme consumers
exparience delayed shipment of
telephone arder merchandisa.

Hutchinsen Ca. v. FTC, 405 U.S, 233 (1572):
Naviopal Patrolsum Refiners v, FTC, 462 F.2d. 872
(D.C. Clr. 1873}, cert, deniad, 415 U.S, 951 (1974).

133 SBP, 40 FR 51582, 51587 (Nov. §, 197%), The
Commission did nal And thar consumers had any
single axpaciation regarding sbipment time,
Instead, the Commission found that consumer
axpaciations varied, ranging, at the extremes, fum
a fow days to months. Finding that few consumers
expeciod shipment {6 taks mare than 30 days, the
Commission dacided in ite di 10 vas A JO-
day periad for implied shipmeat repredentations,

1aa Id.

131 The Comutiisslen agrees with the PO's fiading
that consumers tend to expect [aster shipment when
oy order by telaphone than when they order by
mall, particulacly when no axpress shipment claims
are mada in spliciting the order, PO's Report,
R011008~3, O=1, pp. 18, 73, conclualon 8.

138 Sos also part [V, dlscussion'sl § 435 1{a)(1)(H),
Infra.
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According to Eugene Kordahl, an
industry expert, in a substantial aumber
of these late shipment gitnations
merchants would not have had a
reasonable basis for their shipment
representstions.

Finally, as in-the context of direct
arder sales by meil, shipment
representations in the sale of telsphone
order merchandise are material, The
record shows that shipment time 1s
particulerly important to consumers
who order merchandise by telephone.
Further, in promulgating the reasonehle
basis requirements for shipment
representations in the MOR (16 CFR
435.1{a)), the Commission has slready
determined that shipment claims are
material to consumers.

2. Unfalrness

In promulgating the MOR, the °
Commission daterminad that the
merchant'a failure to notify & buyer that
shipment would not be made in the
time originally promised was an unfair
or deceptive act or practice. The
Commission reasonad that:

Whaer the saller is nct able to make
shipment within tha epplicabls time he i3, in
effect (1) rajacting the buyer's offer by making
a couxstternffar, (2) geeking ta alter the
contract, or (3) in breach of contract. If the
galler simply remalns silont and shipa the
merchandige late or merely notifies the buyer
of delay without offering the opportunity to
pancal * * " the seller is attemptiag to’
impose upon the buyer a contract far
diffarent from the one the buyer thought he
was enitering into,137
In the MOR rulemeking, the
Commission adopted the notification

-and refund provisions based on its
determination that there was a
widespruad fatlure of merchunts who
were unable ta ship within the time
criginally promised to obtain the
consumer's informed consent ta deley,
or to meke a prompt refund when that
consent was not obtained. Specifically,
§6435.1 (b) and (c) regulate the conduct
of the seller after the consumer’s offer to
buy the merchandise as sdvertised
(including the express or implisd
shipment terms), has been accepted by
the seller.

In this rulemaking, the record
demanstrates that telephone order
merchants fail to notify consumers in &
timely and appropriate fashion about
delays and to seek consumers’ consant
to delays about 4.1% of the time, and
fail to ship or make refunds ever ahout
1.04% of the tima. As with mail order

17 SBP, 40 FR 51562 at 31388 (Nov. §, 1875]. In
addition to belog an unfait act ar pracucs, the
merchant’s failure 10 disclasa In its solicitation of
the sale that its practice ia to unilaterally change
shipment tmes {n backorder situations la decepiive,

sales, if a saller remains silent and ships
the merthandise late or merely natifies
the buyer of delay without offering the
opportunity to cancel, the seller is
unilaterally changing the terms of the
cantract. The Commission holds that
these acts are unfair hecanss they cause
substantial injurlv that consumers
cannot reasonably avold, and the
practices are not outweighed by
countervailing benefits to consumers or
competition.

. The Commission recognizes that some
perticipants in this proceeding contend
that buyers are not injured whan sellers
do not charge consumers’ accounts prior
to shipping ar do not chargs them at all
if the merchandise is not shipped. In
fact, the record shows thatin a
substantial number of transactions,
gellers do not charge consumsrs’
accounts until they ship the
merchandise.13s However, in lasuing the
MOR the Commission expressed its
disagreement with the premise that
copsumaers who have not “prepsid” are
not injured, and does so again today.13e

All consumers who face delays and
who-are unable to cancel their orders
are the victims of unfair practices, Even
when consumer accounts have not been
chargad, consumers incur opportunity
and fransaction costs. For example,
consumers who have ordered from
merchants who have not shipped their
merchandise on time and have not
provided them with revised shippin
dates and the option to cancel, may lose
the zﬁportunity to purchase their
marchandise more quickly elsewhere.
They also may incur costs to leam the
status of their arders.

Further, consumers who arder by
telephone reasonably rely on the
merchant’s shipment representations
and esaums that the merchant will
fulfill the contract as agreed rather than
unilaterally changing or breaching the
contract. Consequently, they cannot
reasonsbly avoid the injury from sellers’
failures to disclose appropriate and
timely delay information.

Finally, the harm to consumaers is not
outwaighed by any corresponding
benefits to consumers or merchants.
There is no reason to believa that there
are legitimate benefits to merchants
from unilaterally changing contract
terms or hreaching contracts or that
consumers benefit thraugh lower prices
or better quality from such practices,
Indeed, unsatisfactory experiences can
deter consumers from ordering by

P

132 Tha record also shows that 15 & signifcant
number of casey, accounts ska chargad pre-
shipenent. Part I of thls SAP containa estimates of
the seonomic injury fram falluras to ship or provide
refunds at ol and from unauthorized delays.

130 See SBP, 40 FR 51582 at 51564 (Nov. 5, 1873).
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telephone from other merchants who
would ship on time or properly notify
them of delays. Thus, the harm to
consumaers also can harm competition.
Prompt shipment and timely, proper
notifications of delay dre low cost, good
huls.'msss practices that encourage repeat
sales.

3. Remaedies

Section 18(a)(1)(B) of the FTC Act, 15
U.S.C. 57a(a)(1)(B), autharizes the
Commission, in addition to issuing rules
defining unfair ar deceptive acts or -
chtices. to include in its rules
‘requitements prescribed for the
purpose of preventing such acts or
practices.” In fashioning any such
remedy for unfair or daceprive acts or
practices, the Commission must show a -
“runganable relationship”’ between the
romedy and the practice.1do After
carefully examining the record, the
Comumission has determined to amend
the MOR to include telephona order .
sales, The record shows that the samse
types of abuses and practices that led to
the MOR occur with telephonae salas.

In sa concluding, the Cornmission
considered that the empirical evidence
on the record showed that the rates of
non-delivery, late shipments, and
impraper delay notifications for
telephons and mail order transactions
are comparable, Because direct order
merchandise sales are currently
regulated if they are conducted by maeil,
the Comraission weighed whather under -
these circumstarnces it would bs in the
public interest to cover such direct
order sales if they are transacted by
telaphone. The Commission addressed
this issue in the courss of conducting s
four-part analysis to determine whether
a rule'is in tha public interest,1«1 This
analysis addresse the follawing
questions: -~

(1) Is the act or practice prevalent?

(2) Does significant harm exist?

(3) Will the proposed rule reduce that
harm? and

{4) Will the benefits of the rule exceed
its coste? 142

10 FTC v. National Lead Co., 152 U.5, 419, 428~
20 (1957); Jacob Sivgol Co. v. FTC, 327 U.8, 808
(1948). This standard 13 applicable to section 18(a}
rulamaking, American Oprometric Ass'n v. FTC,
626 F.2d 836, 912 0.8 {0.C, Cir. 1960).

141 Sea SBP for ths Cradit Practices Rulsg, 48 FR
703 (1984} and SBP for the Ussd Car Rule, 49 FR
45802 (1884).

142 Sea SBP for the Credit Practices Rule, 43 FR
at 7742 (1084) and SBP for the Used Car Rule, 49
FR at 45703 (1984), As requirsd by section
18(d)(1)(A) of the FTC Act, 13 U.SC. s7a(d)(2){A).
aluawhere in this SBP the Compiasion discusses
the prevalence of tha uniaix or decsptive acts of
practicas documented by thid rulemaking. Sea aupra
.81 and accompanying text Althotigh the
Commiasion bellsves that thexe questions shoudd be
askad and, to the axtent possible, answered ia overy

Fh Ot TR0
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For the reasons discussed below, the
Commission has determined that
amending the MOR to encompass
telophone orders is in the public
interast. First, the record demaonsirates
that the acts or practices under
consideration occur in & significant
number of transactiohs, 2«3 Although the
nurnerical percentage of affactad
transactians is low, this percentage
involves a largs number of transactions,
involving millions of dollars of sales. In
addition to the ampirical evidence in
the record, the comments of state and
local officidls as waell as other consumer
complaint handling organizations
reported that telephone sales related
complaints are numerous and growing,
and that these amendrments are needed
to address telephone sales problems.1ee

Second, the Commission finds that
relisble record evidence, as detailed in
part II, B, 2 of this SBP, shows that thesa
practices cause significant herm to
consumers individually and generally,

Third, the Commission is persuaded
that the arnendments will reduce this
harm beceuse they directly address the
practices at issue. Although telephone
order merchants may understand that
they have duries under section 5(a)(1) of
the FTC Act to make truthful and
substantiated shipment ¢laims and to
fulfill contract cbligations, their
understanding of how to fulfill these
duties may be imperfect.1«s By requiring
merchants, through raciuiraments that
ara epforceable by civil penaldes and
restitution orders, ta have a reasonable
basis for their express or implied
shipment claims and requiring them-to
send option notices or prompt refunds
* when they cannot ship on time, the
-amanded MOR should substantially
deter the unfair or deceptive acts or
practices at issue.

1n reaching this conclusion, the
Commission considered the argument
that the empirical data showing similer
problem rates for both mail and
telophane sales might mean that the
amendments would nat be effective in
reducing thé harm. Howaver, the

rulumaking, on the basts of the best avidence
reascnably available, 1t haa consistendy recognized
therw ls room Ior vartation In the specific spswers
{hat would justify issusuco of 8 rule dopending an
the clrcumaiances of sach particular rulsmaking,
Sea 40 FR at 7742, n.4! 49 FR at 45703, n.177.

142 Sgu Parl 11, B of this SBP, supra.

e ld. 01,2, b

148 The courts have upheld the Conuniasion’s
requitement that & mai) ordar merchant wha made
falsa end unsubstantiated shipment clalms pricr ta
the issuancs of tha MOR must comply with “large
portiand” of the MOR, Sen Jay Nertis Corp., 91 FTC

at 850-51. Although the Commission could procesd’

s order
morchants to comply with the pravisiona of the
MOR as wall, it is mors officiant to amend the MOR
ta apply to telophona salea.

in & case-by-caae fashion to Tequire telepham

existence of similar levels of compliancs
ot non-compliance with the law by an
uncoverad segment of the industry does
not mean the emendments are
unnecessary where, as hers, the rate of
pon-compliance by the uncavered
segment results in significant and
widaespread consumer injury. Moraover,
for the reasons discussed supra in this

' gan of the SBP, the Comnmission has

stermined that edoption of the
amendments likely will be effactive in
reducing the harm caused by the
uncovered industry segment.
Addirionally, as discussed in part II, B,
2. b, of this SBP, numerous participants
in the rulemaking, including state law
enforcament officials, stated that
telephane sales corplaints are
increasing and outstripping mail order
complaints,110 '

The Commissicn glves significant
waeight to the views of state law
enforcement officials who, like the
Commission, confront consumsar
problems on a daily basis.1#7 Indeed, in
response to the burgeoning number of

| talephone-relatad complaints, some

states have amended state mail order
laws to include telephone sales.
Agencies in these states suggested that
these laws bave been effective in
daterring telephone merchants from
engeging in the sorts of deceptive and
unfair direct marketing practices
addressed by the MOR. 148 The

14sSee, #.4., RA11006-2, FH~8, p. 1 (the
Masnachusstts Attornay Genaral's Office daseribed
a atandy incTease in lelomarketing complaints ao
that telephans merchandlas complaints now fix
cutnumbar sail order complainta), Ses also
R011008-2, H=8, pp- 1. 3 (Qffice af the Iows
Anomay Geraral) (“{T]elemarkeung !s an open
{nvitation to the many pradatars in the markatplace
who would profit by detrauding othars, This read
of abuaa 1s unlikaly to abata unytime soon and will
undeniably axpand,"): R011008-2, H-8, p. 1
{Genrgla Office of Consumar Affalra); RO11006-2,
H-8, p. 3 (District Auarney for the Narthwent
Diatrict of Masaachusstw); RO11006~2, H=~10, p. 1
(Gffice of the Oklshoma Attorney Ganseal); and
RO11008-%, H~11. p. 2 (Narth Dakota Attorney
General) {"The number of talaphana ordet
complainta Is neasing relalive to ths numbser of
mall order complaints © * = * [Plhone order
mearchant ate in greater need of regulation than
mall order merchants.”’).

147 Additonally, the commenta of the state law
enforcement officiala raport axperiences that are
mare current than the ORC survey. The Seldwork
far the survsy was compleled in 1987.

103 The Wiseansin Aoraey Genaral notas that f1s
intarpratation of lts mail order law 1o cover
talaphans orders has had measurable consumer
benafits. RO11006=3, H-13, p. 2. Sew alao commsnt
of State of New York, Departinent of Law, R011006~
2, H=7, pp- 1-Z. The Naw York jegislarure,
cegnizant of the grawing telaphons market,
amendad its mall order law in 1984 to covaer
telephnne ordsred merchandise, For the taxt of the
amandment asd Naw York Attornay Genemal's
description of lts pravisions. sas R011006~2, B-1,
B-48, The Californla Attorney General repeorts that
hia state's telephans legislation bas praventad some
fuudulent telemerkating operstora from anloring
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Commission’s own axperianca is that
merchants have increasingly engaged in
the MOR's unfair or decaptive acts ar
practices in the sale of telephone order
maerchandise. :

In recent years, the Commission has
obtained consent decrees resolving
allegations that telepltane order
merchendise was not timely shipped
and that appropriata delay notices or
refunds were not provided. For
example, in United States v. Network
Marketing, the Court, pursuant to
gection 5{a)(1) of the FTC Act, 15 U.S.C.
45(a)(1). entered & consent decreea
requiring the defendants to handle every
order for telephone order merchandise
as though it wete an order for mafl order
merchandise and thus to comply with
the MOR.148 Thareafter, similar orders
‘were obtained against mail and )
telaphone order merchants in United
States v. Grabowski,»s0 and FTCv,

. Rattner.192

Nothing in the record suggests that
the problems could be more efficiently
addressed by case-by-case prosecution
rather than by regulation. Indeed, in the
absence of the MOR, the rate of -
problems pertaining to telaphone and
mail arder merchandise could be much
higher, The rulemakingrecerd for the
MOR demonstrated that problems
associated with the industy were
widespread.

The Commission’s Regulatory -
Flexibility Act review of the MOR in
1988, based an the Damans national ~
Emhahih'ty survey of small and large

usinesses, indicated that industry
belisves the MOR benefits consumers
and businesses in terms of better
customaer ralations.182 The comments
submitted in response to the ANFR and
the NPR in this rulemaking alse strongly
support the conclusion that the MOR
has been beneficial for consumers.18a

the California markstplacs, RO11000-2, H-4, p. 2.
The cotnment added that, aithough thare wers same
barriers to mtry into telephone mmchuidising by
Eratdulent oparatoza, “We have not poticsd asy
barriers 1o Jogitirate businean or sny appreciable
addidan of costs.” Id, -

149 8§ Clv. 8927 (RJW) (5.D.N.Y. 1986}, RD11008~
B=1, B-50.

180 B-88~378 (WWE) (D. Conn. 1389), B011008—
B-1, B-41,

191 H-80~3217 (5.D. Tax. 1890). See Appondix B
of Staff Report, Rp11006~3, N-1.

19281 FR 1916 (1986), Comments by industry
members in tha rulamaking indicats that they
beliova tha MOR's requiraments smbody geod
business practices which lead ta consumner repeal
purchass behgvior. Soe. 0.§.. comuneat of MOAA.
Ro1i008-2,F-2,p 3.

183 “The [MOR) has served as a vainable
mechaniym ln protecting consutness from
unaccaptable delay, and, at tha same tims, has
lm A ’l 4 1 nnmp\‘ c
industry.” Comment of AARP, Rg11008-2.

GG, p 4.
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Although there are still violations and a
continuing need for FTC enforcement
efforts, this rulemaking record indicates
that the MOR is baneficial.

Althgugh, the effects of the proposed
amendments cannot be quantified
precisely, the Commission concludes
that the amendments to incinde
telaphone sales will further deter the
unfair or deceptive acts or practices
defined in the MOR that harm
consumers. The TRR will clarify the
abligations of telephons order
merchants under section 5 of the FTC
Act.15¢ Further, the amendments snsure
that current voluntery compliance with
the requizements af the TRR
continues.12s In addition, the threat of
possible prosacution end of the award of
civil penalties should also dater conduct
that is harmful to consumers, Amending
the MOR to include telephone sales also
will gllow the Commission to apply
uniform enforcement standards and
remedies to both mail and telephona
transactions of sellers, Oftan sellers do
businsas by both means, Presently,
nonconforming practices by a merchant
may {njure beth consumers who ahop by
telephone and by mail, but only the
mail order transactions subjact the
merchant to civil penalties, Thus, the
Commission cannot even-handedly
pursue equally injurious practices. The
efficiencies from uniform standards will
facilitate edditional investigetions and
enforcemsnt actions, which will benefit-
cOTSUmers.

In addition, comments frem state
attorneys general and stats consumer
protection agendies indicate that the
proposed amendments will facilitate
enforcement efficiency at the atate level.
Thesa organizations reported difficulties
in addressing unfair or deceptive acts or
practices of telephone order merchants
duse to the MOR’s failure to cover
telephons order marchandise, !¢

15¢ Por example, Mr. Kordahl testifled that:
Businasses prafer to aperate {n a climale of
cartainty, whara thay know what i expected of
them. ™ * " [Tlhate is a value to both merchant and
consumer when, at sach stage ia the process of
ratalling telemarketed goads, both have tha same
understanding aboul what is supposad to be dons
and when it 12 supposed to ba dens. RO11008-~2,
HX-4, p. 20

108 1n this regard, the Commiasion notes, for
axampla, hat DMA sthics guidalines encotrsga
DMA mémbers to comply with thea MOR when
shipping prepaid merchandles ordered by
telaphons. R011008-B-1, B39, . 3 Rm1006-2.
HX~-1, p. 3.

114 The North-Carglina Atiorney General’s Office.
CaDCA, and NWMaDA all roporied difficultios In
enfarcing consumer protactian laws against unfair
ar decaptive tsjemarketing practices due to the lack
of faderal regulatian of talsphone arder
transsctions. RO11006-2, H-1, p. 3; R011006-2. H~
2. p. 4. The NWMaDA alaa nated that becansa the
\alamarketing fisld is growing so rapidly.
cangumears can sxpect mora probloms of the type

et

Finally, the Cominisgion finds that tha
benefits of tha rule will exceed its casts.
As has been noted, the proscriptions
against unfair ar dacaptive acts or
practicas in section 5(a)(1) of the FTC
Act, 15 U.S.C. 45(a)(1), would require
that telephone order merchants possess
a reasonable basis for shipment claims,
obtain the consumer's informed consent
to shiprnent delays, and make prompt
refunds when the consumer does not
conseant to these delays. The
smendments set forth a clear standard of
conduct by which telephene order
merchants may comply with section 5 of
the FTC Act when unanticipated
shipment delays occur. Many merchants
already voluntarily comply with the
MOR's requirements for their telephone
orders, ei&mr bacause they view the
requiraments as sound husiness practice
or because they conaider it efficient to
use the sama notice, cancellation and
rafund practicas for their telephona.and
mai} order c;genﬂous.m Far these
marchants, the telophone amendmanta
to the MOR should impose few, if any,
additional casts. Based on tha record
evidenca, the Commission does not
beliava that compliance axpenditures
for telemarketing firms would exceed
the usual and customary costs of good
business practices, while the
concomitant benefits to both consumers
and industry members are likaly to be
substantial.1s8

Information provided by state law
enforcernent officials and consumer
Frotecﬁun agencies indicated that state

egislation extending coverage to
telephane order merchandise has
caused no perceptible barriers to the
formation of new businesses, nor has it
caused sxisting telemarksting Smmns to
incur any significant new costs,
California amended its mail order
lsgislation in 1986 to include telaphone

addrassed by the amendmants ta the MOR as well
a8 incraased telaphone fraud and deceplien.
R011006~2, B-9, pp. 2~3. The Xansas Astorney
General's Offica argued that amonding the MOR
will facilltata the state's law anfarcament activities.
RO11006~2, H~15, p. 2. Tha Director of the
Consumer Fraud and Antitruat Sectien of the Narth
Dakota Attorney General's Office contended that in .
1989 the fallure of the MOR ta cover talephane
salos causad hia office to taka a laas nggressive
atance g some cases than il otherwiae would have
been incllned to do, RO11008~2, H-11, p. 1.

127 According to CVN Companies, Ioc., & company
that provides sales solicitation servicas for the
talemarksting industry, merchants who sccept
orders by bath mail and telephore use the same
fulfillment and backorder procedures whather an
ordar ia recalved by mail ar talephone. RO11006—
B-31, B4, p.1, and procedures w0 keep the custamer
informed on the status of thair order, Id. At 2,
Aceordingly, CVN eancludad thar the sanyndmants
should not pess any additional burden on the direct
marksting industry.

19% Sas comment of AARP, R011008-2. G4, p.
41.
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arder merchandise. CaDCA stated it was
unaware of "‘any change in the cost ar
price of goods and services used by
consumers or businesses as a result of
the amendmemnis to the [California)
statute.” 199 CaDCA, also commentad
that, as a result of the state’s telophane
order amendment, merchent
recordkeaping will be simplified,
ultimately rasuiting in lower merchant
costs. 14 The California Attamey
General's office agreed with the CaDCA
comment, stating that it is “not aware
that bartiers to entry into business have
incressed under the amended statute, or
that costs or bensfits to mail and
telophone arder merchants in California
have changaed.” 1¢! Simjlarly,
Wisconsin’s Attorney General reportad
no avidence of any detrimental business
affects from Wisconsin's interpretation "
of its mail ordar statute tc reach
telophone orders.1s2 -
us, it appeam that the amendments

will impose tew, if any, additional costs
on marchaats or consumers, Howaver,
the Commission believes that these
amendments will provide consumers
with considerable bansfits. First, the
armendments will clarify the rights of
consumers (and the obligations of
maetchants) when ordaring by telephones,
Both parties will know that the
merchant must ship orders in the time
promised, and that when the marchant
canmot ship in time, it must notify the
consumer and inform the consumer of
the consumer's aption to cancel the
aorder. Thus, educating consurmners about -
thsir rights will be simplified. 162

Second, the amendments are likely ta
bensfit industry members by increasing
consumer confidence in the industry.
thereby promoting the growth of the
direct marketing industry. MOAA,
commented, for example, that catalog
houses rely ta'a "'substantial extent” an
repeat customers, and that failure to
comply with the Rule in the sale of
either mail or telaphone order
merchandise frustrates repest
purchases.1s

Third, us discussed praviously. the
amendments create uniform standards
that will permit the Commission to
moniter the industry and prasecute

139 RD11006-2. H-2, pp. % and 6 R011006-B-1, B~
9, p. 2

150 R011006=2, H~Z, B. 8.

Va1 Id,; RO11006-2, H, p. 2 see alsa New York
Attornsy General , R011006-2, H=7, pp. 1-3. Naw
York also amended ita mail order statute o include
talaphane crders in the face of Ure, if mny,
pposition from the tol keting industry. 1d,

182 R011006-2, Fi=13. p. 4.

169 Sou comment of NCL, R0O11008~B-1, B-24, p.
2. FTC staff apends considerabls dma advising
cansumars of their rights and addresaing consumer
complaints. '

184 R011006-2, F-2. p. 2.

o
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violations more efficiently, which will
in turn bensfit consumers and
competition. Currently, investigations of
mail order merchants who also sall
merchandise by telephone are mors
 complicated and lengthy because FTC

staff must determine tha volume of both
mail and telephone ordered
merchandise. Thls is necessary bacause
civil penalties can be based only on
mail order transactions, even though the
telephone order tansactions also cause
harm. 165 Further, the amendments will
facilitate Commission efforts to seek
consumer redress, where appropriate,
regardless of the ardering method,
under section 19 of the FTC Act. 15§
U.S.C. 57b. Currently, the Commission
must seek redress for consumers who
order by telephone under section 13, 15
U.S.C. 53, by asking the courts 1o use
their equitable powers, In contrast, for
MOR violations, the Commission is
suthorized to seek redress under section
19(b), 15 U.S.C. 57b(b), which explicitly
confers jurisdiction on the federal courts
“to grant such relief as the court finds
pecessary ta redress injury to consumers
» = + rgsulting from the rule violations

In addition, the amendment could aid
states’ enforcement efforts where FIC
rules sre incorporated by refarences into
state law or are relied an for guidance
in enforcing state law. For example, in
voicing suppon for the amendiments, the
Iowa Cansumer Protection Division
stated that the application of clear
standards 1o require deliveries within
the a certain time frame would prove
helpful. “Having a well-defined delivery
rule will provide consumer protection
agl:ncies with an enforcement option
which is ansily applied, and may
therefore sarve to inish the
widespread damage caused by
talemarketing fraud.” 14¢

Although the Commission cannat
precisely quantify all the costs and
benefits of the proposed amendments,
the rulemaking record suppors its
finding that the costs will be small.
Balanced against any such additional
costs are the benefits to consumers,
businesses and law enforcement
agencies of adopting the proposed
amendment. Therefore, the Commission
concludes that the benefits of the
amendments will exceed their costs.

Overall, ths Commission finds that it
is in the public interest to extend the

1e3 Spaff Report, RO11006-3, N1, p. 72.

10 RD11006-2, H-6, p. 1. Although the TRR
lasued today is nov, strictly speaking, a “dalivery”
Tule, for the masl par, requising merchants ta
substantiate their shipment representations and
abther obtain consurners’ Informad consent to
delayed shipments ar Lo refund theit money should
ensurs prampt dalivary,

—t

present substantiation, delay option
natice, and refund regulations ?or mail
order sales to include telephone order
sales. The specific amendments
incorporating telephone sales are
discussed in part IV of this SBP.

4. Economic Effect

Section 18(d)(1)(C) of the FTC Act, 15
U.5.C. 57a(d){(1)(C), requires that the
Commission’s SBP include a statement
as to the sconomic effect of these
amendments, This discussion is set out

_ in the Cornmission's enalysis of its

determination that no regulatory
analysis is required. See part V, B of this
SBP, infra.

5. Conclusion

The ariginal MOR defined each of the
following acts or practices as an unfair
or deceptive act or practice in or
affacting commerce in violation of
gection 5(a)(1) of the FTC Act, 15 U.S.C.
45(a)(1): ’

¢ The failure of a merchant to have a
reasonahle basis for any axpress
shipment representation in soliciting
the sale of the merchandise and, if no
time is mgrasamad. the failure to have
a rmazonable basis for the implicit
representation that shipment will be
made within 30 days of the receipt of
the consumer's properly completed
order.

e In situations in which the merchant
is unable to ship the merchandise in the
time expressly or implicitly represented,
the failure of the merchant to notify
consumers about the delay and 1o offer
them the option of agreeing to the delay
or obtaining a prompt refund. |

e In situations in which the merchant
fails 1o obtain the consumer's informed
consent to delay or the consumer
exercises the oprion of cancelling the
order and obtaining a prompt refund, -
the feilure of the merchant to deem the
order cancellad and 10 make a prompt

fund.

The racerd of this procesding
demonstrates that the acts or practices
addraessed by tha MOR respecting direct
marketing in the context of mail order
sales harm consumers when engaged in
by telephone merchants. The evidgence
discussed in part II, B, (1) of this SBP
dernanstrates that consumers expect
shipment of telaphane order
merchandise within the time merchants
expressly represent in soliciting the
sales or, in the absenca of any express
shipment repregentation, within 30
days. These express or implied
shipment representations are material to
consumaers. The evidence discussed in
part II, B, (2) of this SBP demonstrates
that in a significant number of cases the
merchandise is ot shipped within the
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time expressly or impliedly represented. .-
Often in these situations the merchant
initially lacked a reasonable basis for
the shipment mgresantaﬁon soliciting
the sale of telephone order merchandise.
The evidence discussed in pant II, B, (2)
of this SBP demonstrates that in a
significant number of cases merchants
delay shipment beyond the time
expressly or impliedly represented
without the knawledge or consent of
consumers. They either do not notify
consumers of delays at all or, if they do,
they do nat inform consumers as‘to the
nature or extent of delay, or request the -
consumer’s cansent to the delay, or
afford the consurner the opportunity to

. cancel the order and obtain e prampt

refund. Finally, the avidence discussed
in part II. B, (2) of this SBP
demonsirates that in a significant
number of cases merchants wha fail to
obtain the consumer’s consent to delays
beyond the tima expressly or impliedly
represented fail to deem the order.
cancelled and to promptly refund the
consumer's money. The svidence
discussed in part II, B, (3) of this SBP
demonstrates that thess practices causa
significant harm to consumers.

After weighing the varlous
considerations discussed in this pant of
the SBP, the Commission has
determined that it is in the public
interest to adopt the TRR.

IV. Section-by.Section Anelysis

This par describes each amended
saction, the options considered, if any, -
and, where appropriate, providas
guidance concerning the provisions.

Section 435.1(a)(1)

This section contains the
substantiation requirements for
shipment representations sellers maka
when soliciting orders and in providing
ravised shipment dates. The
Commission has amended thia sectan
so that its requirements now apply to
merchandise ordered by telaphone as -
well az by mail. The Commission’s
reasons for amending this provision are
set forth in part Ifl, B of this SBP.
Section €35.1{a)(1)(ii)

For purposes of § 435.1(a)(1)(ii),
concerning implied shipment
representations, the Cornmission
considered but mejected adopting a
shorter period than 30 days for
telephone orders. Because the record

- shows that consumers to whem no

express shipment representations are
made and wha pay by credit card expect
shipment more rapidly than consumers
who pay by other means, a shorter time
period for implied shipnfent :
representations for telephone orders

el
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could be ap%rnpriata. In the intarest of
uniformity, however, the Commissian
rejected thet alternative. Ag in the MOR
proceeding, where the record showsd
that consumer expectations ware not
upiform, tha Commission finds that
although some congiirmars may expect
faster shipment, faw consumers would
expect shipment to take longer than 30
days. Therefors, the Commiasion has
determined to use this time period for
tal_t[a.ﬂhune ordars tao,

a Commission also has amended
§ 435.1(a)(1)(if) by adding a provise
giving sellers 50, rather than 30, days ta
perform the actions required by this
part, where they have made no express
shipment representations and have
raceived orders accompeniaed by
applications for credit to pay for the
orderad merchandiss. The Commission
has determined that this additional time
ta process credit epplications ig
consistent with consumer expectations
and industry naeds,

In the NPR, the Commiasion
suggestad three alternative propasals for
affording inerchants time to process
credit applications, of which the 50-day
prapasal was one, The proposale wers
initially posited as amendmenta to the
definition of a "'properly completed
order.” Ultimately, the Commission
determined instead to add a praviso to
the end of the substantiation provision,
§435.1(a)(1)(il}. Twa of the three
alternatives were given no further
consideration becauss of lack of interest
by participants.i6” In contrast, many
comments favored the proposal to
amend the definition of a ‘'praperly
complated order’ to refer to the
merchant's raceipt of tha charge
information, but to permit an additional
20 days to process charges accompanied
by credit applications. (This proposal is
similar to California law,) 18¢

Proponants of the "California rule”
noted that in the absence of any
shiprnent representation in solicitations
for orders, consumers who order
tnerchandise at the sama tima they

s

187 Specifically, the Commission eons{dered (but
rojacled) amending the definition lo refar n the
tima of the merchant's raceipt of the charge
Information: (1) Qnly far third-party credit
situationg (e.g., whare the consuter Uses &
bankchargs or travel and enlertainment card), and
(2} for all charge siiuations, but perrmitiing an
additonal twa weaks ar othar reasonable e
{rather than an extra 20 days) in credit applicetion
situations, RO11008-1, A-2. p. 43068,

14 The California statule provides: When a huyer
makes an initial application for an apen-and cradit
plant, as defined in the Fadaral Connumer Credlt
Protaction Act [15 1.5.C. 1682), at the samne tma
the gouda or services ara ordersd, and the goods or
sarvices are lo be purchased an eredly, the parson
conducting the bualnass ahall have S0 daya. zather
than 30 daya, lo parfarm the actions specified In
this section. Bus. & Prof, Code 17336 (c}.

apply for cradit do not expect shipment
aq quickly as consumers whosa credit is
established.1#% For example, the Jowa
Attorney General reported that
cunsumers generally expect delivery to
taka longer when an epplication for
credit is part of the ordering process.1?o
DMA agresd, pointing out that it is
natural for consumers to expect perhaps
two weaks for the application to be
processed bafore the 30-day clock
would begin ta run.17

Other comrzants also contended that
if an order is accompanied by a eredit
application, the definition of a
“properly completed order” sbauld

low a seller additional shipment time,
For exampla, Burnert noted that while
laxger merchanta have “on-line”
capabhilities to check the cradit-
worthiness of applicents within an
astimated five business days, smaller
businesses may requirs up to 15
business days, ar approximately 20 -
calandear days.172 DMA alsa cemmaented
that the technological disparity betwean
larger and smaller merchants is
particularly serious in dealing with new
cradit applications.2?2 .\

Other conuments appased allowlng ..
any additional time when orders are
accompanied by credit applications.i7¢
For example, AARP contended that
allowing additional time to procass
orders was unnecassary. Reascning that,

" beceuse the ECOA requires creditors to

respond within 30 days of receipt of a
camplsted credit application,*”8 and
many creditors completa credit checks
mors expeditiously than 30 days, AARP
stated that initial applications for credit
should never expand shipment time
bayond 30 days,i7®

1eaFar example, NRMA suggeated that the
Commissiun pravide an additional pariad
consistenl with the sacallad “Californla rle.”

- RO11008-3, F-3, p. 3, Sev alyo R011008~2, H~2, p.

4, NRMA also suggesied that. In ordet to achieve
“conpistency” with the Equal Credit Opportunity
Acl ("ECOA"), 18 U.5.C. 1891(d). the Comnmisaion
eonaidar 30 lustaad of 20 axtra days for shipment.
R011006~3, F-3, . 4. NRMA apparently reasops
that becanas the ECOA aifords the merchant 30
daya ta motify consusaers of (s dlspasition of thelr
credit applications. s merchant nsads 30 days to
process thet. Howavar, as discuased infra, the
record doas ot support this.

170R011008~2, H-4, p. 2.

171 RE11006=2, F=1, p. 14.

17aR011006-2, E~1. p. % accerd MOAA,
RO11006~2, F~2, p. §; Cutler, RO11006-2, D4, p.
2

1730110062, F-1, p. 15,

174 State of Geargia’s Qffica of Consumer Affair.
RO11006~2, H-4, p. 2. Accord NCL, R011008~2,
GG-3, p- 4.

17915 (1.S,C. 1891{d) (unless sxtended by Fad.
Raz. Bd. regulation).

174 RD11006~2, GG, pp. 2¢. 54. On tha ather
hand, AARP suggealed that whera marchants
rapresmt that shipment shall be made in lvs than
30 days. applications for ctedit should extand the
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Nothing in the rulemaking record
auggam at consumars believe that
edit approval and order fulfillment
necesggarily occur simultaneausly,
Indeed, common experience suggests
the oppaosite, i.e., that in the ordinary
course of business, credit has to be
approved befara consumers can trade on
it, In tha context of meil or talsphone
order sales, they similerly waurcl expect
their credit applications ta be processed
and epproved before fulfillment of their
ardors.

The Cammission finds that in the
sbsence of any exprass shipment
representation, consumers generally
expect a merchant to take more ume
than normal where an order is
accompanied by an aﬂ:liuﬁon for
credit. The record evidence indicates
that the time nesded by businesses to
establish conewmner credit is
approximatsly 20 calendar days17? In

ew of consumer expectations and .
Industry requirements in this regard, the
Commission has determinad that, in this
limited “‘credit application”
crcumstance, gallers shiould have an
oxtra 20 days to fulfill the requirsments
af the amended Rule when soliciting
orders based on an implied 30-day
shipment claim. . -

In contrast there is ample rulemaking
evidence that, when merchants make
express shipment rapresentations,
consumers expact shipment within the
time expressly rapresantad.17® Thera is
no svidence regarding consumer
perceptions whers express shipment
tepresentations are made in advertising
and the merchant also offers the credit
to pay for the order. But, if a merchant
makas shipmént ume an affirmative
sales point, it s reasonable for
consumers to expect that the merchant
will comply with the sales
representation, This is particularly true
where e merchant can easily correct an
incomplete or ambiguous shipment
representation by simply adding words
to the effact that the consumer should
allow additional time for processing
credit applications,27e

It i wall. settled that a merchant will
be held lable for any reasoneble
interpratation of advertising that is
misleading, even though other non-
mislesding interpratations are possibla

poriod ta the full 30 days parmitiad by the ECOA.
Ro11006~2, GG, p. 54.

177 Burnett. RO11006-2, E-1, p- 2. Accord MOAA.
RO11006~2, P2, p. 8; Cutler, RO11006--2, D=4, p.
2.

178 See. p.g., Cox. RO11008-2, M=2. pp. 8~11.

178 As Georgla Offics of Consumer Afalrs
abaarved: “lf there 1s some reason Lhat credil card
ardery take longer 10 pracess, then at the me of
purchase, the consumer should be glvensrleilvery
date that takos this delay into conslderation,™
R011008~3, H-8, p. 2.
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or even likely.280 Accordingly, the
Commission finds that m&a ress
ghipment representation that does not
say otherwise reasonebly will convey to
consumers that the merchant hes
factored the credit processing tme into

-the fulfillment time. Further, the
Commission conciirs with staff and the
PO and finds that a merchant who offers
credit and mekes unqualified axpress
ghipment representations will violate
the TRR if it lacks substantiation for
being able to ship orders within the time
rapresentad.

Sections 435.1(b) (1) and (2)

These sections describe a merchant’s
ohligation when it is unable to ship
merchandise within the applicable time
as set forth in § 435.1(a). By virtue of the
gmendment to paragraph (a). the
notification abligations of paragraph (b)
now apply to maerchants whe are unsble
ta ship merchandise ordered by
talephone within the ume expressly or
implicitly represented,

a advantage of ordering by
telephone is that the saller may be able
ta give the bu{er mors up-ta-daie
informetion about the availability of an
item and when it would be shippad.
DMA and MOAA were concerned that
this informatien might be construed as
a first aption notice with a revised
shipping dats under § 435.1(b)(1}, and
that eny subsequent revision to the
shipping date would have to be in the
form of & second option notice under
§ 435.1(b)(2).1%1 Second noticas
pursuant to §435.1(b){2) must natify the
consumer that the arder will be
autorzatically canceled unless the
consumer expressly egrees to the delay;
by contrast, first notices pursuant to
§435.1(b)(1) must inform the consumer
that the consumer will be deemed to
consent i the delay unless the
cansumer cancels and requests a prompt
refund,

The Commission finds that when the
selier, in the course of taking the order,
supxllies shipping information
modifying the express or implied
shipment representation in the
solicitation of the order, and this
information is communicated clearly
and conspicucusly and agreed ta by the
consumer, it will be considered part of
the sales negotiations and not a delay
notice under tha TRR. The shipping
time agreed to in these sales

1% See £.g. National Comun'n an Egg Nutrition v.
FTC, 570 F.2d 157, 161 n.4 (7t Clr. 1877), cort.
danied, 438 U.5. 821 (1978); Mty Space Shee
Corp. v. FTC. 204 F.2d 270, 272 (2d Cir. 1962):
Rhodes Pharmacal Co, v, FTC, 208 F.2d 262, 387
{7th Ciz. 1553), aff"d, 348 U.S, 940 (198%); Fard
Motor Go.. 87 FTC 756, 79435 (1976).

151 0110064, P-1, . 14 and P-3. p. 13.

oon A

negodations, rather than the time
originally referred ta in the-solicitation,

" wauld be the time referred to in

paragzeph (a)(2) of § 435.1 of the TRR.
Like the PO, howsver, the Commission
is concerned that some merchants might
deceptivaly advertisa fast shipmept to
lure consummers inte calling in ordars,
and then routindly negotiate for a longer
shipment period than advertised.1#2 Tha
Commission agrees with the PO that
merchants engeging in such practices
would violate the TRR's requirement
that merchants possess a reasonable
basis for their express or implied
shipment claims at the time of the
solicitations.183

Section 435.1(bj(3)

The Commission has amendad
§§ 435.1(b)(3) (i) and (ii) of the MOR by
deleting subperts (i) and (il). These parts
establish, in any action to enforce the
Rule, rebuttable presumptions of non-
camfliancs when first class mail is nat *
used to provide notification or delay to
consumers, or when business reply ar
puastage prepaid mail is not used to
provids consumers 4 way of exercising
their options at the merchant's axpanss.

In eriginally promulgating thesa
sections, the Caommission stated: “By
establishing this presumption the
Commission is providing guidancs and
is not preventing sellers from providing
ather means which. are of equal or
superiar efficacy to the means
prescribed by the Rule.” 184 Comments
submitted iz responss to the ANPR,
however, suggested that these
presumptions were unnacessary and
burdensoms, Accordingly, in the NPR
the Cornmission solicited comment on
whather to change them. Specifically,
the Commission invited submissions
about whather other mechanisms “can
be demonstrated to insura that
(consumers) are provided with
intelligible information that are given
meaningful eppartunities Lo exercise
their options” ta cancel or to cansent 10
delayed shipment.183

Although there is no empirical
avidence that the first class mail
rebuttable presumptions have inhibited
notification of delay by telephone, same
industry participants nevertheless
cantended that the presumptions
inherently made use of other
notification means less desirable and
burdensome to industry.1e According

182 pO's Report, R011006-3, O-1, p. 80

131d,, . 81, F.15L.

104 SBP, 40 FR 51582, 51597 (Nov, 5, 1975).

181 RO11006-1, A=2, p. 45067.

18a Eaxly comments seemed to favar arnsudiog the
presumptiana to give telephone natifcations the
aamo senus as Grat cless mall notifications. whereas
later commenta favared deleting the presnmptiana.
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tao DMA, the use of the telephone as a
means of solicitation, as wall as a means
of ardering and providing customer
sarvicoe, clearly has reached the paint
whete it must ba considered of equal or
superiar afficacy to that of other
media.18” Thus, DMA commented that
the MOR should be modified to creats
a presumption in faver of compliance
when dalay notices ars given by
talsphone. OMA halieved there was no
objective reasan to teat g delay notce
given by telephone differently from one
sent by first class mail, end that it {s in
the interest of sellers and buyers to
allow sellers to provide information in
the mennar they believe is the maost

. offective.180

MOAA commented that telepbone
communication is more rapid (allawing
instantsneous contact, 24 hours a day,
an e year-round basia), more convenient
anq less time consuming.1e¢ It also
maintained that consumers may mars
sasily exercise theix cancellation

.options over the talephone,199

Additionally, MOAA stated that
merchents prefer giving delay
information by telephane bacauassé it
aliminates the "histus period” that
exists when mail is used to provide
notice.181
Some consumar groups and state
consumer protection egencias opposed
modifying the first class mail
presumptions on ths grounds that: (1)
The information required by 435.1(b) is
too difficult to communicate by -
telophone; and (2) any change in the
first class mail presumptions would
make enforcement more difficult. For
exampla, AARP contended that
telaphone netification shifts the
merchant's burden to consumers:
“Under the present Rule, mail-order
customers receiva hands-on information

o -

P— ,
For sxample, after recommending adding talephane
sotifcation to the first rlass mail presumprions,
MCQAA later faverad eliminatiog the presumptions
altagather, Compare MOAA, RO11008-2, F<2, p. 2
{the Commission should mcdify the axintiog TRR o
permit marchants w give and w receive required
notices by talaphone) with oral presentauon of
David Tadd, Esq, on behalf of MOAA (“Wa belisve
there should ba no presnzuplions, positiva or
negative, with tespect to altier mall ar telepbone
naticas™). RO11006—4, Q3. p. 26-29 (Nov. 3. 1882).

289 R011008=2, F—1, p. 10: see also MOAA.
RO11006-2, F~2, p. 3

120 R011006~2, F-1, pp. 9=10. DMA's expart
\witmess, Margaret Kuran, stated that telephane
notica is the mast afeclive meana of
communicating backorder informatian and the need
{or addirional dms to ship. R11006~2, HX~1, pp-
11-12.

yew Rp11006-2, F-2, pp, 6=7- ‘The Cammission
aotes thara is also svidenca an the record that
telephona notification could b less costly than Hrst
clasa mail natifications. See Kordahl, R011006-2,
X4, pp. 21=23- =

190 1d,

1 Id,

evee gee BT YV aninrv
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that can be carefully considered,
rarained and responded to in &
deliberate fashion.” 182 With telephone
notification, consumers raust remembar
all of the information the seller
provides, including an 800 number to
call the sellat back at sorne later time to
cancel the order ot ta agree ta late
shipment, or make an immediate
decision concerning cancellation during
the initial phone csall.

Some state attorneys general and
consumer protection agencies
commented that the Commission should
retain the MOR's first class mail
Erasumptiuns in the amended Rule

ecause of the difficulty of otherwise
proving that the notice was adequate.
For example, tha New York Attarney
Ceneral's office stated: ''We strongly
urie that notification of delay continue
to be required by firet class mail, The
option of telephone notification would
. ?rssem a substantial evidentiary hurdle

ar consumers and enforcement
agencies.” 193 During her testimony,
DMA's expert Margaret Kuman :P-aad
that in the hands of an unscrupuloua
merchant, & system of telephone
notification may pit the possibly
uncertain memory of e consumer against
the apparently complate records of a
dishanest merchant.19s The rulemaking
staff and the PO, although agreeing that
the talephane could be an effective
means of providing option information,
ohsarved that notification by first class
mail also sids enforcement by
preserving, in documents conguiners
can retain, a record of precisely what
was communicated by the merchant. If
the notice was defective, it could later
be used by law anforcement agencies to
prove non-compliance, Accordi 1y,
both staff and the PO recommended
retaining the first class mail
presumptions,19s

In contrast, the Bureau of Economics
("BE") staff recommended deleting the
presumptions.19e BE staff contended

Ve RO11006~1, Glmd, p. 7. Bee also NCL,
RO11006-32, GG-3, p. 2 {the League strongly urges
{ka Cammission to requirs that consumers racelve
Hmaly writlen notico of thelr right to eancel ar to
consent (o delayed shipment; it is Importast for
cansumers to be abla 1o document L writing the
tarns of anv agreement to which they are a party).

193 R011006-2, H-7, p. 3. Sae also RO11006~2, H~
3, p. 5: H~8, p. 3 H=8, p. 2; H=9. p. 3t H-11, pp.
FEXN

ine Kuman. R011006=2, Tt, 70~71. Hawever, Ma.
Kutmnan alsa challengod tha ideq thal sonsumara
have their written hotices, Te. 70. Nevertheleas,
copier of facially dafective wrilten natlces that were
selained by cousutners have been usad to amablish
MOR vislanons. Staff Raport, R011006-3, N~1, p.
106, n 148.

198 Staf{ Raport, R011008~3, p. 107; PQ's Raport,
R011008-3, pp. 57-80.

17 Final Recommendatons of Gerard Butters and
1 lsa Damis!, RO11006—4, Q-1 (May 28, 1992).

I

procrmame

that the presumptions favaring first
class mail are anachronistc and that the
record showed that telephone
notification can be superior to mail
notification becauss of its interactive
narure. Further, telaphona notification
may be accomplished more quickly and
at Jower cast. Finally, BE staff believed
that law enforcement concerns about
deleting the presumptions can largely be
addressed by more intensive scrutiny of
records of “systems and procedures” a
merchant should maintain to overcoms
the rebuttable presumptions of non-
compliance under § 435,1(d).

or reviewing the rulemeking
record, the Commisgion cancludes that
no means of providing delay
notification should be subject to
presumptive invalidity,107 Eliminating
the first class mall presumptions
removes any bias againat telephone
notfication or cther clasaes of mail,
Maerchants may not chaose, without
belng concernad about having to
avercome & presumprion in any
pnforcament action, whatever means
they beliave bast will achisva the
requirements of the TRR to afford
prompt, reliable, and intelligible
potification of delay and the means for
exercising, at no cost to the consumer,
any cancellation option.198 The

AT VST——

187 The Comminaton cobaidered, hut rejected, an
allarnative propossl raised by the rulemaking staff
at the November 14, 1892 Commission meeting. At
that tima, swff suggentsd amending the
prasumptians to apply oaly to first notices
invulving indefinite delays or delays of moro than
20 days ahd ta sacond malices. Stif's theory was
tbat for thess naticen the information required by
the Rula is more complicated and that the wridng
and firat clans mail greyumpiions would ba
espeeially ussful for such notices, aad loss
nacensary for ather notices. At the Cammissian’s
raquent, the staff provided a memarandum
dascribing (he record evidence about how often the
diFerent types of noticas ara used and the casty
asagcinted with this prapasal. The siaff emncluded
that the svidenca on the casty or bansfim of trasting
vatious natieas differantly was incanclusive and
conilnued to racommend rataining the rebudahle
pramazaptions, Ro11006-4, Q4. BE sl pubmitted
a mamorandum indicating that it continued Lo
support rapeal of the presumptiona. While agraeing
that the laformation raquired by te MOR (and
ba required by the amanded MOR] far ceraln
potlees is complicatad, BE ataff arguad that
carefully prepared scripts aud wall wained staff
auld imtelligibly communicata the required
information to consumers. R111006~4, Q5. For the
reasons set forll infra, the Commisaion 1
rescinding these presumptione,

198 The Commission notes that one objsction o
delating tha rehuttable prasumptions was that it
placas a burden on consumers ta recard and retaln
{nformation, such s the sellet's telapbone number,
\p axercise any of the contiauing caneellaton.
aptions, If, al the time the ssiler offors the opdon,
\t also rominds the opaumer that the ssilar's wll-
frew number is contained {n its catalogs or othar
promational matsrials, the avallability of such
information to the consumer could ba a factar the
Cammisslon would consider in determining
whether tha eanicellation option. had heen
meaningfully provided, OF courss, in discharging It
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Commission's decision to repeal the
firat class mail rebuttahle presumptions
should not, however, be viewed as e
ralaxation of the TRR's requirements
that the saller must notify the consumer
“clearly and conspicucusly” of delay
twrithin a reasonable tme after the
saller first becomes aware of its inability
ta ship," s required by §435.1{b)(1).
Nor should it be construed in any way
that would frustrate the requirerents of
§ 435.1(c) that the seller must, whenevet
appropriate, make a “‘prompt refund.”
or example, a reasongble and -

prudent merchant acung in good faith
and considering the use of third class
mail will want to consider whether bulk
mail, and the passibly longer time frame
needed for delivery of such mail, will
satisfactorily achieve the TRR's .
requirements to provide notice “within
& raasonable tima after the seller firat
becomes awere of its insbility to ship.”
Further, in providing nctices 1? )
whatever mesns, sellsrs ahould consider
whether the buyers will recaive them in
sufficient time so that the options
provided are still meaningful, For
exampls, 1f notices were to reach buyers
only shortly befors the new revised
shipping date listed in the natica or on
that day. consumers would not
realisticelly have an option to consent to
the delay or to receive a prompt refund.
The timing of the recaipt of the option
notice would have decided this question
for them. Similarly, merchants who -
choose to use telephone notification
will want to ensure that thelr systems
are designed to satisfy tha TRR's
requirement in §435.1(b)(1) "o offer the
buyer* the option to consent to a delay
or to cancel the order and receive &
prompt refund. (Emphasis sup led.)

The Commission also notes that,
although it 1a sliminating the first class
mail rebuttable presumptions, other
presumptions remaln. Under
§§ 435,1(a)(4) and 435.1(d). a merchant's
failure to have “"records or other -
dacumentary proof estebliching its use
of systems and procedures” that ensura
compliancs in the ordinary course of
business with the various provisions of
the TRR wrill give rise to a rebuttable
presumption of non-complience.1es

ocbligation to provide a prepald meana of exercising
any cancsllafion option, 2 merchant cannot assume
that conelumers Tetain any promstional materials or,
if they do, that the information in them la
sufliclently cloar and conapleusua to aatsly the
merchant's obligations.

1oy any wnfurcement action. §4a5.1{a)(4) of the
ameadad Rulw creatss a rebutable presumption of
non-camplianca if a seller fails to document the
axistents of systeras and procedures to énsure
shipmenl of marchandize within the me expressly
ot impliedly repreveniad in the advdFrising that
sollcited tha anla; 5 435,1(d) creates a rebuttable
presumption of non-eompliance If a seller fails to

£29¢ 8¢¢ vIL XVd L0:o01
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Thus, under these provisions,
merchants still will have the duty to
demonstrate that they have systems and
procedures in place that ensurs
compliance with the TRR. Howevar, the
presumptions de not impose any

-.particular recordkeeping requiremnents.

" The Comznissicn, therefors, considers
inapposita DMA's comment that
because telephone notifications are
widaly used at present, “'as long as a
merchant can demonstratoe that systems
are in place to assure compliance with
the Rule. the Commission should not
require onerous and unduly
burdenscme recordkeeping
requirements.” 2o The Commission is
retaining §§ 435.1 (a) (4) and (d)
unchanged.

The Commission expacts that prudent
industry members will keep records
concerning their systems and .
procedures to rebut these presumptions
in any action to enforce the TRR,
particulatly if they chaose to use a
telaphone system for notification. Two
industry experts commented in this
praceading on the types of records that
would he sither readily avaflable or
reasanable records for sellers to
maintajn for talephone notification
systems. Although the Commission is
not incorparating these suggestions into
the TRR or according them preferential
treatment, such records would pravide
useful documentation of compliance in
an investigation, particularly where the
marchant relied on telephone
notification.

For example, Margaret Kuman
testified that sellers providing telaphone
notifications can use a system such as
Call Detail Recording, which would
have much the same reliability as
records of written notices, This system
would indicata the script that was used
{a counterpart to the text of a latter) and
a recard that the message was
traasmitied (counterpart to the record
that the first class mail notica was gent),
This would consist of a chranological
compnutarized record of all calls made
by the merchamt, including the number
framn which the call was made, the
called mimber. and how lang the
conversation lasted.2m Staff's expert,
Eugent hordahl, alsn believed that
telephaona notification procedures
shauld inelude a written or computer
racord of each contser, the identity of

dncmunt thassgetames L7 oatos wnd procedurss
To Pswe Auinphinnca with 35 435.1(b) (thoe delay
Colpen e vigiong) ar & 43%.00¢) (the rafund
prozisone]

201 BN 19062, F=1, p. 115 sma alao Kuman,
e tonne=3, [IX-1, . 11, aodd NRMA, Ro11008-2,
F-aop. 4
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Section 435.1(c)

This section describes when and
under what circumstances sellers must
provide refunds. Bacause of the
amendments to paragraph (a) of the rule,
the refund provisions of paragraph (c)
new apply to telephone sales. No
specific amendmants te paragraph (¢)
waers needed to accomplish this changs.

Section 435.1(d)

This section states that the “failure of
a respondent-seller to have records or
othar documentary proof establishing its
use of systems and pracedures which
sssure campliance, in the ordinary
course of business, with any
requirement of paragraph (b) or (c) of
this section will create a rebuttable
presumption that the seller failed to
comply with said requirement,” No
chonges have been mada to this section:
This presumption applies to telephons
sales as wall as mail order sales because
of the amendments to paragraph (a).

Section 435.2 (a) and (b)

The Comrmission has amended §435.2
by adding a definition of "“mail or
talaphans sales” in paragraph (a} and a
definition of “"telephone in paragraph
(b}). The PO had racommended that the
Commission add the definition of "“mail
or telephone sales” to avoid any
uncertainty about the scope of the
amendments and the coverage of the
TRR. This definition derives fram the
common understanding of what a mail
order sale is (the distinction being, how
the arder is placed, not how it is

the parties contacted, and the results of

" salicitad).2ma

The definition of "‘telepbone” is the
same dafinition that the Gommission
published for comment in the NPR. The
NPR proposed dafining “telephons" to
rafsr “to any direct or indirect use of the
tolaphana ta order marchandisa,
regardless of whether the lelephane is
activated by, or the language used is
human or machine, or bath."204

202 R011006-2, HX~4, p. 23. Mr. Kordahl alse
recomsnended that lelaphone operators work kom
a prepared scrip! a3 eppaand (3 providing
information extemparanaoualy.

203 PO's Report, RO11006=3, O-1, p. 77. Sae alzo
Final $1a¥f Racommendations, R111006—4, Q-1, pp.
22-23. As the slaff noted, tha rulemaking
parlicipants understood the change to §435.2(a)
proposed in the NPR to bo in accord with the PO'a
definiti=g, L{araguor, Noce ot the poat-racord
commants abjected to this dafinition.

zom RO11006~1, A=2, P. 49082. In the ANPR the
Caramiaglon had propezed e avan hreader
defnlton of “talephons.” Howaver, basad on
camments raceived in response to thea ANPR, the
Commission propossd the nasrower definition in
the NPR. Seo part 1. B of this SBP for addltlonal
information on this palnt,

Page 28 of 39
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Comments opposing this amendmant
suggested that the Commiesion adopt a
narrow definition to aveld discournging
the comrmarcial development of other
alternatives.2o® Howwver, nons of these
comments elaborated on this point,
There is nothing more than conjecture
in the record to suggest that adoptdng
the proposed definition of “telephone”

i e or inhibit technolagical
udvancement.208

‘Because winning consurmer
confidencs iz a key ingredient in the
sucress of any commerciel innovation, -
the Commissian does not agrea that
tequiring merchants to ship in a timaly
manner, to make refunds, or to obtain
the consumer’s informed consent to
shipliing dalays will discourage the
davalopment of innovative ordering
technologies that use the telephone.
Further, the majarity of the record "~
comments addrassing the question
supported the adoption of the ,
definition,2e? Tha commoents favored an
amendment that would clearly “cover
orders taken by mechenical means aver
the phone, orders placed by computers,
and orders placed by fax
tranzmission.” 208

Nothing in the recard suggests that
consumer expectations with respact to
the timing of shipment would vary
depending on how the telephonae is
activated or whether the language used
for ordering is that of human beings.
machines, or both. The Commission
accordingly adopts the definition of
“talaphone," as proposed in the NPR. -

Section 435.2(d}20s

The Commissian has determined that
it is in the public interest to amend the
MOR's definition of a "*properly
completad order” for cradit sales. This
definition provides the key to measuring
when the time period for shipment
bagins, {s., A marchant must ship or
perform other required actions within
30 days (or another time if specified) of

201 MOAA, RO11006~2, F=2, pp. 11-1%. See also
NRMA, R011006=2, F~a, p. 2. The National Retall
Faderation rapeatod thls axgument in its posteracord
corument. R011006—4, P~7,p. 4,

z0e Te the extenl that, al same furure tima, the
defnitlon can be demonstrated (o have sama
adverse effect on developing technologias that
incarporate the telephons, an aggrieved pevson may
petition the Commidaion, pursuaat to seclion 18{(g)
of the FTC Act. 15 U.S.C. 57a(g), for an exemption
from the TRR.

247 Busnall, Ra1atwon-2, E~1, p, 1: see alsg NCL,
RO11006-Z, GG-1, p. 3; Atlornay Genaral of North
Dakota, RO11006-2, H=13, p- 1: CaDCA, R011006~
2, H-2,p. 8.

208 RO11008-2, H-6, p. J (lowa Attarnev General's
Offica); see alao R0O11008-2, H-2. p. 1 {CaDCA).

aos Paragraph (c), defining “shipment,” {3 .
unehanged. Similasly. the definjtigns of “rufund,
“prompt refund,” and “tima of scljcitation” in -
pazagraphs (s) through (g) are unchanged.

e e
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receipt of a properly completed arder.
For credit orders, the MOR defines
“properly completed order” as *the
time st which the seller charges the
buyer’s account.” 210 The amended Rule
now defings-the term, in these
situations, to referto the time tha seller
receives “authorization from the buyer
to charge an existing account,” 231 rather
than when the account is charged.

The amaendmaent is not intendad to
affect whan sellers process charges. |
Sallers still have the discretion to
pracess charges when they choose. The
amendmaont meraly provides that the
TRR's requirements are triggered at the
sarne Hima as sales paid for by cash,
check, or money order.

In the NPR, the Commission solicited
comment on whether, with respect to
cradit transactions, it should amend the
definition of a “‘properly completed
order” to rufer to the time a merchant
receives sufficlent information from the
consumer to charge the consumer's
account instead of referring to the timse
the merchant actually charges the
account, This issus previously had bean
considerad. When the Commission
promulgated the MOR, rapresentatives
of the mail order industry contended
that charge sales differ from cash, check,
or money order ssles. They stated that
when the merchant fails timely ‘o ship
merchandise paid by cash, check. or
manay order, the consumer experiences
a direct out-of-packet lass. On the other
hand, they contended that as long as the
merchant does not process the charge,
the order has not been "prepaid’ and
the consumer is not injured by untimely
shipment of merchandise. The
Commission disagreed, stating that
because “all consumers ary injured
when a seller lacks a reasonable basis
for his shipment repressntations,” it s
appropriate to impase the same
requiremants on credit sales as sales

paid by cash, chack, or money order.212
The Gommission indicated that in these
transactions, all consumers who
encounter these business practices,
regardless of whether they pay by credit
or otherwise, are injured by being
unable "'to cancal the order and abtain,
where applicable, a refund or credit

#1015 CFR 435.2(b)1). In contrast, where
paymant In tha propar amount is by cash, check,
or mrney erder, recelpt of a properly complatad
ardas id defined by §435.2(b){2) as the ma the
sellor rareivas the payment and all infarmation
nanmrl (n process the order, Thus, unless a seller
sayx ntharwise in soliclting the consumer's ordet.
this MOR daey nal perenit a seller io walt und} a
buyer's chack "elsars' befars tha MOR's shipment
or delay nolifcation requirementa atart o rn.,

11118 CFR 433.2(d). Secion 435.2 af tha ariginal
MOR was renumbarad to reflect tha additon of two
new dolhnitions.

217 SUP, 40 FR 51582 al 51584 (Nav. 5§, 1975).

- . L

adjustment.” 213 The Commission
balisvad, howaver, that there had been
insufficient upportunity to comment on
a definition of a “proparly complated
order” that reflected this
determination.1« Thus, although the
Commission found that abuses could
occur in all mail arder credit sales, the
rule only applied 1o credit sales in
prepaid situations, i.a., whers the saller
charges the account prior to shipment.
Because mail orders predominantly
are paid for by check, maney arder, or
cash, the MOR's disparate trestment of
mail orders thav are charged has not
been a very significant issus. However,
by amending the MOR to include
telephone ordsrs, the number of credit
transactions affected by a "'paymaent
raceived” rule for credit cards becomes
very substential.213 For example, while
20% ta 30% of consumers pay for their
mail orders by credit card,
approximately 70% of consumers who
erder by talephone pay by credit
card 238 Further, the evidence in the
racord Indicated that merchants
generally do not charga a buyer’s
account until they are ready to ship.
Thus, without amending the MOR's
definition of a. 'praperly completed
arder,” amending the MOR tn include
telaphons sales weuld result in the
Rule's requirements being triggered
upon receipt of the arder for batween

 70% and 80% of mail order sales and

for unly 30% of telephone arder sales.

Participants have suggasted that, to
amend the definition, the Commission
must affirmatively show that merchants
are purposely refraining from debiting
charge accounts to avoid complying
with the Rule,217 However, as & matter
of law, the Commission s not required
ta show improper intent to reech all
instances of unfair or deceptive
practices.210

a1a[d, Additionally, the disinction induatry
drawn between charge sales and sules pald by check
ia not very clear. Lagleally, the {ndustry argument
would supporl dlstnguishing paymant by a chack
that the marchant daposits inmediately, item
payment by a chack that the merchant does not
dapoalt immediately. The MOR makes no such
distinéuon and the Commission has hasrd no
complaints fom industry because it falls 1o da sa.

31a1d,

213 This (s not o say that wxiending the MOR to
telaphana order sales without changing the
definiien of properly camplated order wauld ant
bansflt consumners. For exampla, in the Dixon case
{tovelving shipment failures by & mail and
talephone-order merchant) credit accounts were
billed Immedlately. R011008-2, H-2, p. 3 {CaDCA).

318 Saa dlacussion supre, Part 1, G, {3) of this SBP.

117 e Kuman, R011008-2, HX~1, p. 18,

ann[ntent to deceive {2 not a required slamant for
a Section § vialation, Doherty, Clifford, Staen &
Shenfiald, Inc. v. FTC, 382 F.2d 921, 923 {6th Cir.
1888); Montgomey Ward & Co., Inc. v. FTC, 378
F.2d 8a8, 870 (7t Cir. 1967); Gimbel Bros., Inc. v.
FTC 118 F.2d 578, 579 {2d Clr, 1841}, In the event
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Soma particlpants argued against this
amendment on the grounds that
consumers are not injurad by delays
when thelr accounts have not been
charged.219 In hers testimony, Ms.
Kuman suggested that the existing
definition ceuses no pecuniary injury to
consumers as long as their credit cards
are not charged because, until then,
there is neither an obligation to pay nor
any accruing finance charges, interest,
or late charges.220 However, the -
Commission has already determined
that injury cen occnr in those ‘
circumastances becauss consumaears can
incur considerable apportunity and
wansaction costs.221

Some participants also suggestsd that
when a merchant is silent about -

. shipment time, a consumer who chargas

an order may not be injured bacause the
congumer ey -axpuct that it will take
the merchant longer to ahip then when
the consumer pays by cash, check or
money order. Thus, they contended that
because a merchant’s ul{ence glvea rise .
10 an implicit rapressntation that
shipment will take longer than orders
paid for in other ways, changing the
definition of a properly completad order
would not eddrass or cura any unfair or
deceaptiva act or practice. —

However, this position is contradicted
by other evidence in the record. For
example, Ms. Kumen testified that
consumers prefer telaphone ordering
because of speed of delivery. Coupled -
with the fact that the predominant
method of payment for telaphane orders
is credit card, she agreed that it is
logical to suppose that consumers wha
order by credit card expect shipment as
fast as anyona alse.232 Burnett, &
company with extensive experience in
the fisld of advertising and its
intarpretation by consumsers, also

commented that: "Our experience is

a respondent wero to viclate an FTC prdar, lack of
willfulness ot intant !s na defensa to an actun for
eivil punaltles, Unfted States v. Baarrics Foods Co..
483 F.2d 1249, 1273 (ath Cir. 1974}, cert. denled,
420 U.S. 981 (1978); United States v. J.B, Williams
Co., Inc., 454 F. Supp. 521, 330 (8.1.N.Y, 1973).

210 For example, Ms, Kuman said that “[bjecause
eradit ransections put the customer into the
position of being able to delay payment, il may ba
that hia ar she s thus less 1{kely to expact quick
dallvery.” R011008-2, HX-1. p. 15. Sed alsa DMA'
commant, R01108-2, F~1, p. 12; and 1ta post-record
comment R011006—4, P-1, p. 11

a20 RO11006=2, HX-1, p. 17.

a3t SBP. 40 FR §1582 at 51584 (Nov, 5. 1975). As
Burnett noted.

Constitners will nat hava use of the orderad item.

may forego ordering the item o mote responsive,

canvenjently lacatad ot nen~mail/phone ordar
sallers, and may tccur costs assoclated with
lsarning Lha status of their pending orders if they
are Induced to deal with a saller wha hé..um
reaaonable basis far ahipplng within tha Gme
promised. R01106~-2, E~1, p-=2.

223 Kumarn, RO11008-2, Tr. 12,

Yo ann BT VWI 6nctaT
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that consumers beliave that items
ordered by telephone, and paid for by
crodit card, will be fulﬁllaf by sellers in
the same or less time than those items
ardered by mail and paid for by check
or money order.213

This record indicates that consumer
expectations regarding shipment are
keyed to when the sellat raceives the
consumet’s payment sutherization and
ather information necessary to process
the order, net to some uncertain date
known only to the seller and entirely
within the seller's control, i.e., the date
the seller charges the consurer’s
account. For axample, based on the ORC
survey, Dr. Cox concluded, “{wlhen ne
shipment reprasentation is madae,
consumers who * " * pay by credit
card expect shipment significantly faster
than consumsrs who pay by other
means.224

The participants agreed that where
sellers make express shipment

rapresentatiops, the seller’s performance

should be judged based on the time the
sellar recsives the order, and not when
the consumer’s account is charged, Ms.
Kuman. for example, couched her
argument about consumer expectations
only in terms of implicit shipment
representations. She testifiad that
“{n)aturally, for merchants who set forth
a specified time period for shipment,
shipment must be made within the time
period.” 225 DMA took the same |
position.226 Based an the QRC survey,
Dr. Cox cancluded that consumers
expect shipment within the general time
frame exptrassly represented by the
merchant regardless of whather they pay
by credit or any other means.327?

z23R011006-2. E-1. p. 2, Sew also Andrew Lavitt,
RO11008-2, G-1.p .1. v

224 R0711006-2, M~2, p 11 For consupers who
chargod tiail of talsphona orders and raceived nio
exprnss shupment raprasontations, the QRC survey
shows that ths average consumer who charged his
ord@et expocind shipment within 14 days while the
average consumer who paid any other way mpectod
shipmant wilhin 21 davz, Id. p- 9. Further,
NWHMaDA repértad thar “wirsesamants oftun urge
the cuniumsr 16 ol and waa their eradit cards

. . . In assurn faster dalivacy.™ RO11008=2, GG-2.
B 2 396 alza RO106—2, 14, p 2 {[owa Allorney
Geanerall.

WIROT EOOE~L, (151 9t T,

228 RIT1ON-L.. E~1. p. 13 F10 saff bas taken
simiiar positun. S, B, inlonnal «2Ul opinion
laltor Fram dtnend 1, Ruing 1o Ms. Tracy While,
Fila RS11925 Dac Ne anfetd faug 11, 1969), In
sltuabions vty tinrw of en uxpress ruprssentation,
the time af torwipt of tie 2tdoe 13 \he only practival
benchnark aguiny! winch t: sigavure whether, {n
soliciting M zynanmer o200z, the marchanl bas
et its substantlaling rapuiramants. A different
measurewnedr woulid miks an uxprese shipmont
represantabior-~und the tnphierd roprosantation thal
the mare.eant Tnssissas-and wling npea a
reasonao:n fe 1 far P —-mmrangdless.

22f Constmpsg whe 'jhari’,ﬂt‘ il or lﬂlephﬂﬂ.&
arders and 1o wnnm ovpress shimnent
TEpresentat ‘Ly wiern mazlo speanin!ly expacted

-amendin

Consumer expectations ebout delay
when merchants do not make express
claims aleo arae kayed to when the
consumers reasonably expucted the
seller to have received their nrders,
unless they are told otherwise. Thers is
no indication that sellers inform buyars
that when they do not make axpress
shipment claims, shipment performance
is timed from when buyers’ accounts are
charged. The Commission's amendment
makes the rule consistent with
consumer expectations about how
shipment time is measured.

ome industry members also oppased
changing the existing definition on the
grounds that it would impose burdens
on the industry and on consumers.
These suggeations appesr to have been
based, in part, on a misperception of
how the changed definition would
operata. Additionally, sorme suggested
that changing the definition would lead
to different (and presumably castly)
behavier by prudant business persons. -

For example, DMA suggested that
s definition might imposs
pew burdens on the industry and harm
consumers, Specifically, Ms, Kuman
noted that, when a seller leamns that a
buyer does not qualify for & credit sale
{e.g.. the consumer has exceeded a
credit limit), the seller would need to
inform the coasumer. This might be
difficult to accomplish quickly, and
would use part of the seller's shipment
tima.22e Bacause the change in the
definition would start the 30-day
"clogk" immediately upon recaipt of a
consumer's nama, address, and account
number, ske also posited that & prudent
seller would obtain credit authorization
from the merchant’s bank immediately
to determine whather to proceed with
tha transaction, and then egain when
shipping and debiting the account.z29

shipmeat within that time. Thete consumnrs
reported that whils the shipment representations to
tham averagad 22.89 days. Lhoir average shipment
expactation was 18.2 duys. Likewise, persona to
whorn axpress shipmert tepresentations ware made
and who paud by othar means raported that while
the shipment representation Lo them averaged 34,19
days, their averags shipment expectation was 19.08
days. R0~11006, M-Z. pp. 811,

220 Bacause DMA coneedad that it was
appropriate to require merchants to ship within tha
time they axpressly represent, R011006~2, HX-1. p.
16, its ayguments sgainat the change in definition
focus on the operation of the anended Rule in
situations in which tha merchant makea no express
shipmen! representation.

220 Unloss stated atherwisa, the lerms
vauthorization” and "initial authorization” in this
pordon of the SBP rafer to the merchant's practica
of abtaining credit authorization fram the

merchant's bank that the consumer s credit worthy.

If the marchant's bank sathorizes the charge. a hold
is placod an the consumer's credit card account for
the amount of the oansaction. wsually fora
designatad period of 30 days. If the charge is
authorized by the bank and the corrobarating sales
dralt is placed in the privals payment network
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Ms, Kuman contended that obtaining
credit approval iwice would be an
undue burden: on business.zau

She also speculated that the possible
ghortening of the 30-day shipmant
period when buyers did not initially
qualify for credit would lead zellers to
dehit customers’ accounts as soon as
they did qualify.2s: This would
adversely affect consumers end
businasses, she claimed, because
consumers would be charged before
their merchandise was shipped and
sellers wonld suffer the ill-will of
consumers whose charges appear on
their statements befors their
merchandise arrived.z3z

In making this argument, DMA
assumes that if the consumaer initially
does nat qualify for credit, the
intervening time it takes to abtain credit
approval (i.a., the timae it takes the

_consumer ejther to reduce his or her

indebtedness below the spending limnit
and qualify for a charge on the originel
charge card, ar the time it takes ta place
a qualifying charge on another charge
card) is subtracted from the 30-day
shipment time 230 This is {ncorrect.:
DMA and Ms. Kuman acknowledged
that the proviso at the end of §435.2(d)
(oripinally numbered.§ 435.2(b) in the
MOR] states, in pertinent part:

That where the seller receives notice that
» » w the buyer dues not qualify fara credit
sale, “receipt of a properly completed order”
shall mean the time at which * = ™ (iii) the
seller receivas notice that the buyet qualifies
for a credit sale. (Empbasis added.) 234 .

DMA contended, however, that it is
pot clear from the proviso that when the
merchant receives notice that the buyer
qualifias for a credit sale, the merchant
still has 30 days to ship.23s

The merchant's obligation to ship,
and the pertinent time period for
shipment, commences upon “receipt of
a properly completed order.” 238 The

within ths dasignatad puriod, the marchant is
assurad that tha charge will be honored. Thus, it s
in tha L.archant's interest to obtain (ba initial
autherization from tha bank before beginning the
procass of falfilling the consumer's arder. See
AARP, R011006~2, GC—. pp. 25-26.

238 RG11006--2, HX=-1, 0. 18,

2nId, at 17-18.

asz [d.; Kuman, Ri11006-2, Tr. 48-50,

231 RD11006~2, HX~1, p. 17,

a3 Kuman. R011006-2, Tr, 34=55.

213 R011006—4, P~1, p. 14,

230 The ‘TRR mentions a ""properly complatad
order'' only in siruatinpa in which ho expross
shipment represeatation ia mede and tha so-called
“30.day rula” applies. Howavor. by implication. the
Commission regarda the definition of a “properly
campleted ardar” as also triggaring the shipment
clock in express shipment repressatation aftuations.
Thus. assuming that the merchani expressly .
rapresenta only that It will shiff “in 6 weaks, the
B-wask shipment clock doss nol begin to rué\ undl .

ontinue
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ptoviso at the end of § 435.2(d) means
that where the buyer does not qualify
for a credit sale, the ordar is not a
“'properly completed order” until the
merchant receives notice that the buyer
qualifies fur’a'credit sale, Under this
Proviso, as with checksthat are
dishonored, when consumers do not
qualify for cradit, the 30-day “'clock”
stops running and is automatically reset
when the merchant learns that the buyer
qualifies for the credit sale. The
resetting of the clock gives sellers 30
days to ship from the time the clack is
roset.za7

DMA's other argument is that the
definition change will cause sallers to
obtain authorization twice {at the time
the order is received and when it is
shipped), which will be burdensome.
However, the record indicates that this
is nlraady 8 common practice. For
example, Mz, Kordahl commented that
businesses nsually obtain authorization
at tha outset. and if there are delaya in
shipping the merchandise, again at the
time of shipment.23e Thus, the
amendment {s unlikely to affact the
authorization practices of many sellers.

AARP suggested that DMA's double
authorization burden argument may be
predicated on DMA's belief that
maerchant liability for a charge may be
affected if a merchant is required to
provide a dalay notice before the
transaction is finally appravad. Thus,
merchants will want to charge consumer
accounts prior to shipment to protect
thamselves. AARP's commeont providad
information supporting its conclusion
that, if the merchant sends a delay
notice to 8 customer after the merchant
obteins an initlal authorization, the
merchent will not be adversely
affected,239 Specifically there is no
reason to believa: (1) Authorization will

the merchant recalvas a "properly comploted
order,” and, in situationa where the buyer's check
or monay arder is dishopored, at the buysr dees not
qualify for the credit sale, the proviso in §43%.2(d}
would permit the merchant to ship 6 weaks aRer

It receives nutice that the buyer's check ar monsy
order has besn honored or the buyer qualifies for
the crodlt sale, ar tha tuyer tenders cash in the
proper amount,

237 Staff Raport, RO=11006~4, N~1, pp. 8%5-88;
PO’s Report, R011006-4, O~1, pp. 4243,

238 R011006~2. HX=5, pp. 1~2, Mr. Kardahl noted
that sxperts in the madagerent of credit
chargsbacks racommend author{zing every
transaction aad then re-authorizing backorders
belore shipmont, R011006~2, M~3. Appendlx “A."”
p. 2B, .

10 RO11006~2, M+5%, . 5. In support of ins
commani, AARP produced a Fodaral Reserve
Systam stafl memorandutn to the Consumer
Advisary Countil eptitled ““Use of Cradit Cards in
Telamarkeling” (Sept. 20, 1089}, Id. Appendix A. It
alse produced q form BankCard Merchant
Agresmont, Jd. Appendix C. AARP alav cltad an
Interview with Gerri Derweoller of Bankcard Holders
of America, R811606~2, GG, p. 34 (Jan. 26, 1960).

be revoked; or (2) credit will ba denied
when the corroborating documents are
prucessed through the private payment
network: or (3) chargebacks will cccur
aftar a consumer’s account is debited.aec
The Commission agrees that there {5 no
reason to beliave that harm to the
industry occurs if sellars obtain initial
credit authorizations, and then send
option notices when they unexpectedly
cannot ship as promised.

Finally, as notad previously, the
definition change does nat ragulate
when the merchant charges the
consumaer’s account, The Commissian
doubts that the amendmsent would
“induce” merchants to charge buyers’
accounts upan the receipt of orders, as
DMA suggosted. Tha practica of halding
charges unt! the time of shipment is
widespread. As many as 80% of
businesses are astimated to hold charges
until they can ship the merchandise.241
For example, MOAA rommented that its
members (who are very large
businesses) generally dalay charging a
customer’s account until an order is
shipped,242

is practice agfsm to be a result of
private contractual rules governing the
credit industry.24% MasterCard and
Visa's jeint comment rogarding their
rules for participating marchants
explain how they encourage holding
charges until shipment:

{Ulader the MasterCard and VISA rules,
when 4 cardholder used a credit card to
purchase goods, e merchant mway not subrnit
the cradit card sales draft resulting from that
tranenction into the VISA or MasterCard
systam until the merchant has delivered tha
goads to the cardholder, The MasterCard and
VISA mules further provide that a credit card
pulop draft must be submitted into the VISA
or MagterCard system within a specified
perlod of time (five calendar days for VISA
transactions; three bank business days for
MasterCard transactions) after the goods are
dalivered.2¢

It thus appears that any merchent who
immediately places & seles draft in the
private payment network befare
shipment breaches these privats
contractual rules. Finally, the record
reflects that merchants are reluctant to

3810110002, M=8, p. 34 (intervivw with Gorrl
Decweller of Bankeasd Holders of Amarica):
Appendix A [Federal Reaarve Syatem etaff
memorandum ta the Consumer Advisary Councdl
anttled “Une of Credit Cards in Talemarketing;”
Appendix C {form BankCard Morchbant Agreemant).

201 RO11008~2, M=3, Pp. B=~7.

12 RO110068-2, F=Z, . 8,

241 Sea FO's Raport Aading that: "Thls practics s
foliownd not su much for the copsumers’ baneHt but
lo pravent chargeback by the banlea, It is axpedted
that this practice will bs lollewnd mare frequently
in the future becauss VISA has changed 1ta rules to
rewsrd morchants who seek authorization, make
dapaaits, and ship. all within tan calendar days.”
RO11006~-3, O=1, p. 46, F.118,

264 R011006=3, EE~1, Altachment p. 2.
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incur consumer 111 will by cherging their
accounts prematurely.2«s For these
reasons, the Commission disagrees that
changing the definition of u “proparly .
completed order” will induce sellers to
debit customers’ accounts upon receipt
of their orders.

Another issue raised by comments in
conjunction with amaending the
definition of a *‘properly completed
order” was whether the “information
needed” to process the order wauld be
dafined to include the initial credit
authorizetion by the merchant's bank.2«e
DMA and MOAA commented that credit
authorization should be included as part

.of the “information needed" to process

the order, so that the 30-day *clock”
would not start running until the initial

. bank authorization hed been obtained.

Further. Ms, Kuman suggested that if
the initial credit authorization were
neceesary to meke &n order “properly
completed,” it would largely remedy- the
so-called “ticking clock’* problem she -
identified, i.e., the loss of shipment time
occasioned when a consumer proves to
be not creditworthy.247 On the ather
hand, many businesses and business:
represantatives, consumaers, and -
consumer protection and state agencies
who supported amending the definition
ind.imta; that the information sellers
need to process arders doss not
necessarily include the bank's initial
cradit authorization.24s

As discussed suprs, thase opposing -
the emendment may not have fully
cansidered the implications of the TRR
provision denying “properly
completed” status to an order
accompanied by a check that is
dishonored or a charge that is
disqualified. As the PO noted, the
renson for making bank authorization a
part of the definitlon would be 1o
protect the merchant in situations in
which the consumer’s credit is not
adequate. Howevar, this protection is
already afforded the merchant by the
provisa at the end of §435.2(d), which

260 Kordahl, RO11008~2, M=2, p. 7, 0.5,
248 Tha NPR did not mlic& commslat an thél
artiouler Jasue. However, the suggestion an
Enmmenm follow from the proposed change in the
dafinidon, and the Commissian hen therefore
decided to addrass the lasue hare,

267 RO11008~7, HX~1, p. 17. Sea alao DMA.
RpP11006=2, F=1. p. 12; and MOAA., H011008-2. F~
2, p. 8.

f" R011006-3. 0--1, p. 7. Thase Include: Marksen
Sclence, Inc., RO11008~2, D1, p. 2; Barry Cutlar,
R0O11006~2, D4, p. §: Burnett, R011008~-3, E-1;
NWMaDA, Ro11008-2, GG-2, p. 2; Monugomery
County, Maryland, R011008~2. GG~2, pp. 1=2; NCL.
R011006-2, TC~1. p. 3; AARP, R011008-2, GG
PP, 48=062; CaDCA, R011008~-2, H~2, p. % lowa
Doparunent of Justico, RI11006~2, H-{..p. %
Georgia Office of Consumer Affalrs. RI11008-2. H-
8. . 2; and, the Naw York State Cansumer
Protection Board, RO11008-2, H-12. pp. 1-2.
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stops the shipment clock if there is a
denial of credit, 249

Accordingly, nothing would be gained
by baving the clock start only after the
seller's raceipt of the bank's
authorization. On the contrary, this
could cause furthar shipment delays, to
tha ultimate injury of consumers. As
with shipment times, merchants can
control when they seak initial
autharizatiop from the merchant’s bank.
Thus, merchant delay in seeking
authorization, whether intentional ar
not, would delay starting the 30-day
“clock,” and continue the uncartainty
the amendment seeks to eliminate. 250

Marsover, the Commission balieves
that the industry proposal wauld
continus an unjustified disparity in the
MOR'’s treatment of cash, check, and
credit card transactions, Notice that a
check has "'clearsd” is not part of the
“information needed” 1o process an
order under the MOR. If anything, the
merchant's processing of credit card
payments ensures payment (through the
initial autherization procedurs) as fast
as, or faster than, the merchant’s
processing of the consumaer’s check. The
speed of payment should increase as
merchants use automated equipment
more. AARP submitted a very detailed
comment, which the Commission finde
persuasive, indicating that there is
virtually no time difference between
credit card transaction transmittals and
check clearance times. 251 By not
including an initial credit authorization
within the definition of a properly
completad order, the Commission

- 240 PO°s Report, RO11008~3, O-1, pp. 4343,

231 NWMaDA, R011008~2, GG~2. p. 2. MOAA,
racagnizing that 2 merchant could suspend
operation of the amended Rule's requiremants
indefinitely by not abtaining the eredit
authorization fram tha merchant’s bank, suggestod
that an opder shauld be deernad properly comploted
when initial autharization is raceived or ten days
after a buyer has supplied complats information to
a merchant, whichaver happans sooner. R011006—
2. F=2, p. 9. The rulemaking racord provides no
basis for intraducing any additional delay inta the
30-day pariod provided by ths TRR. Given the
consumsr sxpéctadans dociumentsad in this
proceeding, and givan the fact that charge orders
can ba pracessed as fast as ovdoss paid for in other
ways, anty act or practics of holding a charge ordar
more Lthan 30 days withaut abtaining the
copsumor's infasmed consenl thareto is unfair ov
deceptiva. See Stalf Raporl. R011006~3, N-1, pp.
80--95; Final staff Recommendations, R011006-4,
Q) pai2.

29 Rp13006-2, GG—4, pp. 3213 To process
charge slips manually, rather than electronically.
takes about 5 days. Similarly. under the Expedited
Funds avallabilily Act, 12 U.5.C. 4001 ot yeq,
(1987}, funds for most checks become availabla, al
the latest. by the fifth business day. AARP's
conclusion was shared by Mr. Culler, who,
raportiog the exporionces of his clients, said, "ous
wxparisncn shaws that the timae to progoss [third.
party cradit] orders is Lhe same as for cash orders."”
RO11006~2, D—4. p. 5.

assures that orders ars treated alike
ragardless of how they are paid; 2sa

Similarly, the Commission disagrees
with DMA that changing the definition
of a “properly complated order” will
have any significant adverse impact on
small huginesses. DMA had urged the
Commission to be sensitive to the
impact that the change in the definition
of a "'properly campleted order” would
have on small businasses, as comparad
to larger ones having direct access
through computers to banks and ather
institutions. 293 Larger firms can process
credit transactions much faster than
those that must rely on manual
preparation of credit documents.
Similar disparities are experienced by
firms that accept applicatians for credit.
Larger Brms have direct computer
access to credit services whila smaller
ones do nat.

Howevar, the rulamaking racord
reflects that all businesses, including
small ones, are {ncreasingly availing
themselves of electronic draft capture
technology. 25¢ Tha racard also reflects
that merchants who process charges
manually experiencs virtually the same
5-day clearance time for charges as they
do for checks. 255 Thus, the new
dafinitlon of a “properly completed
order" will cause the merchant who
procusses credit orders no more dalay in
verifying or securing payment than
merchants subject ta the MOR
experience in processing checks, 2se

n conclusion, in adopting the original
definition, the Commission was
necessarily concerned only with its
effoct on mail order sales. Because few
mail order transactions wers paid by
credit card, it wes not in the public-
interest to pralong the mlemaking to
permit additional comment on this
point, In this rulemaking, the
Commission has now afforded
interested parties the opportunity to
comment fully on its proposal to treat
credit sales the same as all other
sales. 257 No persuasive evidence was

232 Under the TRR amendments adapted today,
the consumer's authorization to the merchant to
charge the cansumer's account would ba Included
as part of the informalion necessary Lo properly
complate an ordar. whils the lnitial authorization
af the merchant's bank would not.

13 R011006-4, P-1, p. 14.

23« Acearding to VISA, by Decamber 1989, 84 9%
ol its salas drafts were captured electronically. For
dirogt marketers who do not have electronic capture
capahilities, talaphane approval is commonplace.
RO11006~2, GG~4, pp. 25~26; Swalf Repart,
R011006-3, N=1, p. 93.

211 See AARP, RU11008~2, GGme, 2425, 32-33.

234 Staff Report. R011006~3, N=1. p- 94; PU's
Report, RO11006=1, 01, p. 43.

z37 The Commission noles that 4n agency nead
not base its amendment 6f an éxisking rule on new
evidence or changed circumstances. Center for
Scignce in the Public Interest v. Dep't of Treasury,
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adduced to indicate that circumstances -
have so changed that the Commission’s
original Bnding—that consumers are
harmed regardless of the method of
payment for tha merchandiso—was
incorrect. Moreovaer, in this rulmaking,
the only meaningful justification for
distinguishing credit from other sales,
i.e., the hypethesis that conswmers wha
pay by credit would expect shipment to
take longer than consumers who pay by
other means, was not supported by the
avidence.

Further, the Commission's decisian to
amend the MOR to includa telepbane
sales alters the public interest
considerations because of the
widespread consumer practice of paying
for telephone order merchandise by
credit card. The record also indicates

_ that, in delay situations, sellers

generally do not process chargas until
thay are ready to ship. Thus, amending
the MOR to include telaphane
transactions would not regulate . -
affectively most telaphone sales if the
current definition wera-rateined.238 In
prevencng unfair or deceptve acts or
practices, the Commission ma;
“affactivaly close all roads to the
prohibited goal * = *."2% Based on
the rulemaking racord as g whals, the
Commission finds it is in the public
interest to emend the definition of &
“properly completed order” in the MOR
to require charge orders to be
considered properly camgpleted upan
receipt of the consumer's authorization
to charge the account (along with &ll the

" pther information from the conswmer

nseded by the merchant to process the
order).

Section 435.3—Limited Applicability

This section consists of six notes that
previously appeared at the end of

797 F.2d 893 (D.C. Cir. 1986) (¢itations emitted];
However, if it chooses Lo charigs an existing ruls,
it must “examine the rolevany data and articulata
a salisfactory explanation for its sction.’* Mater
Vehicle Mfrs. Assoc, v, State Farm Mutual Ins. Co.,
463 U.5. 29, 43 (1983). While an agoncy that seeks
to revoka an axisting rule ¢armies

[heburdan * * * (o justify the change from the
status quaf,] that jusiification need not ronsist of
affirmatlve demonstratien thal the stams quo is
wrang: il may also conslst of demonsuatag. on the
basis of carwhul study, that therv i3 Ra causs o
beliove thal the status quo ia right, so the sxistiag
rule has no rational basls to support it.

Center for Aute Safety v. Pack, 751 F.2d 1236,
1348 (D.C. Cix. 1285) (citations smiltted),

238 OF course, changing the dofinltion aleo afacts
the approximately 20% af mail orders that are
charged. There is no ovidence that any of the
participants in the rulemaking failed to undsratsnd
that the propased changs n the definition of
“properly compieted order” wauld affect both
\elaphane-order sales and mail ordor sales that ars
paid for by cradit card. :

238 FTC v. Rubeeoid Co., 343 U 5. 435473 (1982).
Sov alse FTC v. National Lead Co.. 352 U.S. 413
(1957); Jacob Sicgel Co, v. FTC, 327 U.5. 608 (1946},
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§435.1(d). Thens notes describe what
wunsactions the rule does not apply to,
& staternont that the Commiasion does
not intend, to preampt atats law that is
not inconsistent with this rule, and &
navings clause, The text has not been

Saction 435.4—Effactive Date of the
Ruie

This section congists of & note that
proviously appeared at the ¢nd of
§435.1(d). It has been ravised to
indicate when the amendmants to the
Tile become effactive. When the
Commission tentatively adopted the
amendmants o the MOR on November
18, 1992, it announced that they would
take affact 100 days after publication of
the SBP in the Federal Register.
However, the Commission bas received
requests to postpone the effective date
of tha amendments to avoid their
becoming effective during the peak end-
of-yuar selling seeson for most direct
markaters. To provide business with sn
adequate appartunity to design and test
any changes in their fulfillment
procedures, the Commission has
determined that the affective date will
be March 1, 1994,

V. Regulatory Analysis

Under sactian 22 of the FTC Act, 15
U.S.C, 57b-3, the Commission must
issuse a Snal regulatory analysis in
canjunction with the publication'of e
final rule.2e0 The term “rule” does not
inglude any amendment to a rule unless
the Cammission concludes: (1) That the
propesed amendment will have en
{mpact on the nationsl economy of aver
$100,000,000; (2) that it will cause a
substantial change in the cost or price
of goods and services used by particular
indusiries, which are supplied
extensively in particular geographic
regions, or which are acquired in
significant quantitias by the Federal,
State or lacal governments; or (3) that
the amendment will have a significant
impact on the persons regulated or on
consumers, For the reasons discussed
infra, tha Commission concludes that
the proposed amendments to the MOR
will have nona of these effacts.
Accordingly, the Commission finds that

280 As praviously indicated, thia part of the SBP
also contains the Commission's astimates of the
aconamic affact uf the amendments. In this regard,
tha Cammission i3 not required “to undertaks & full
scald sconamle investigation™ priot to promulgaring
the amendmanty. Otherwise FTC proceedinga
would be inordinataly delayed and relief 1o the
consuming public would ba denled. Instead, the
Commiasion is rsquirad to cansider the scenomic
tmpaet af tha ruta and *'to summarize its hest
astimate of the impact,” H.R- Rep. Na. 1107, 83rd
Cong., 2d Sess., raprinted in 1974 U.S. Cods Cang.
& Admin, Nows 7720,

ct for the amendments-lasue

oday.

Undar the Rngnlﬂntu Flextbility Act,
8 U.S.C, 804, which acdrusses the effect
of regulation on small businessss, the
Commission must prepare and maks
available for public commant a final
ragulatery faxibllity analysis at the time
the Commissian promulgates a final
rule. This analysis must contain: (1) A
gmcigct statam?nt of ntga need far, and

e objectives of, the rule; (2) a summary
of the issues raised by the public
comrmants in response 1o an initial
regulatary flexibility analysis and the
Commission’s digposition of these
issues; and (3) a description of each of
the significant altarnatives considered
by the Commission to minimize any
sifn.lﬁ:mt jirpact on small entities.2s1
Alternatively, the Chairmen can cartify
that the rule will not have a significant
sconomic impuct on 8 substantial
number of small entities, 202 For the
ransons discussed infra, the Commission
ia cartifying that the amendmants to the
MOR adopted today will nat have a
significant impact on & substantial
number of small entities, and therafore.
a Bnal regulatory flexibility analysis is
unnecessary.

A. Background

Based on comments received in
respanse to the ANPR and cther
relevant information, the Commission
snnounced in the NPR its determination
that the proposed amendments would
not have an annuel effect on the
national economy of $106,000,000 or
more; would nat cause a substantial
changa in the cost or price of goods or
services used extensivaly by particular
industries, or supplied extensively in
particular geographic regions, or
acquirad in significant quantities by the
federal government or by state or local
governments, The Commission also
concluded that the proposed
amendmants would not have a
significant negative impact upon
persons subjact to regulation or
consumers, Accordingly, the
Commission determined that neither the
amendment to the MOR to include
telephone ordar merchandise nor the
proposed amendment to the definition
of a "properly completed order”
warranted a p:eliminary regulatory
analysis under section 22(b)(1) of the
FTC Act, 15 U.8.C. 57b~3(b)(1).

no regulatory analysis is required by the
o :

2m [d, “Stnall or dty”’ iy defined by the Small
Business Admix:itration in the Small Business Slze
Swpndards, 13 C7R part 121. Undet the curreny
varsion of this rijulation. catelog and mail ordar
houaes with aa: 1al recalpts lass than $12.5 million
are small entitiz;

s US.C ELb).
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Similazly, the Commission :
determined that the amendments would
not, if pramuigatad, have a significant
ecopomic impact on & substantisl
number of small entities. Thus, under
the Regulatory Fls:dbﬂitﬂ Act the
Commission was nat obligated to
pmsue an initial regiilatary fexibility
analysis. When the Commisslon mada
this determination, the Chairman
cortified this to the Chief Counsel for
Advoacacy of the Small Business
Administretion. |

Howaver, in the NPR, the Commission
invited comment on its determinations
regarding both statutes, It elsa
specifically invited comment on the
casts, benefits, and other affects of the
proposed amendments, and, in
particular, on the cests that could be
incurred by small entitias if the '
proposed amendments were adopted.ze
The comments the Commissian received

. did not cantradict the Commissian’s

determinations that the proposed
amendments would not warrant a
regulatary analysis or a ragulatory
flexibility analysis.

B. Analysis of the Amendments” -
Economic Effect

1, Amending the MORto Include
Telephone Sales

As previously discussed, the
Commission estirnates that, in 1988,
consumaers paid $50.6 million for -
telephone order merchandise that was
neither shipped nor refundad.2ss Atthe
same tima, consumaers lost the beneflt of
another $202.4 million worth of
telephone order merchandise that was
not shipped, but was nat chasged to
their agcounts, Although consumers’
charge accounts were not debited, these
consumers were deprived of the use of
the ordered merchandise and lost the
opportunity to order merchandise from
more responsive merchants, They also
may have incurred costs associated with
learning the status of their orders.
Additionally, the Commission estimatss
that in 1988, consumer lasses from
delayed telephone order merchandise
totalled $11.57 million.2ee

The Commission also has determined
that the MOR’s existence has had &
positiva effact on both mail and

-,

203 R011008~1, A-2, 0. 48066-87.

104 Seg supra 0,121 and accompanying taxt.
Comparable mail order figures ars derived as
follows; In 1988, consumers spenl batween $201
willion and $210 million on mail arder
imarchandise that was nelther shipped nor
rofunded. and thay loat the benafit of between
another 578 million and 579 million warth of mall
order merchandise that, whils not chirgad, was not
shipped.

2e1 Comparabla loases for delaysd mail arder
merchandise were 514,64 million. Sea discussion in
part I, A, 3 of thia SBF.

Tn /0T /0
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telaphone arder vales, bacause many
merchanta using telephone already
voluntarily comply with the MOR,
which reduces injury that might
otherwise accur, To the extent that there
{s alresdy cunsiderabls voluntary
gompliance, the'costs to business of
complying with the amended Rule will
ba correspondingly reduced.
Additionally, to the extent that there is
such voluntary compliance, it enhances
consumer confidence in mail and
telephone order merchants, and repeat
gales of mail and telephanae ordar
metchandise. Because of industuy’s
suppart for amending the MOR to caver
talephane sales, it is alsa difficult 10
conclude that there could be significant
casts to them.2ee Further, for the most
part tha direct marketing industry did
not contend that the amendments to the
MOR wauld be costly or burdensoms to
implement.267 Consumers also will
benefit from increased efficisncy in
federal and state law enforcoment
resulting from uniform regulation of
mail and telephone orders,
Additionally, as previously sxplained,
the Commission found that amending
the MOR to includo telephone order
merchandise is in the public interest. In
sum, the Commission concluded that:
(1) The ORC and other survey data,
the expert testimony, and the comments
submitted by industry, the attorneys
general and consumer protection
agencies all indicate that the acts or
practices addressed by the MOR cause
significant harm to consumers when
engeged In by telephone order
merchants. Further, nothing in the
racard suggests that the problems could

" be mors efficiently sddressed by case-

by-case prosecution alone rather than by

regulation.

%g) Analysis of the prevalence of
telephone order problems and the
nature of the injuries sustained by

38¢ Fingl Recommundations of Cerard Butters and
Lisa Daniel, R0O11006—4, Q-1. p. 2 (May 28, 1982).

317 The only excepUons concarned the definjtions
af “ralaphone” and a “properly completed order.”
and the inclusion of business-to-business
wransactions in the TRR. Tha commonts regarding
the dafinition of "lelephone” exprossed concern
that the definiton wauld inhibit the development
of future ordaring technologiss. Howevar, the
Commisalon daes not find thia unsupporved
argument persuasive, As to tha definition of a
“praperly completed ovder,” tha Cammission
discusses the commonts end the alleged casts of the
amendment in part IV, its enalysis of §435.2(d).
The Copimission datermined that the cast
argumenty wara unpersuasive. Moreaver, to the
oxtent thare are costs altributable ta the amendment
ta the definition of a “propetly completed order,”
the Commission believas that the costs are
outweighed by the cansumer bagofits that will
acerue. This issus ia also discussed iafra in subpart
C af thia Part of the SBP. The 1¢4us regarding
business-lo-buginess transactions is addrassed in
part VII. A of the SBP.

cansumesrs indicatea that the censumer
harm {s eignifcant, whether measured
salely in terms of the monetary injury to
individusl consumers or {n terma of tha
injury 1o consumers overall,

(3) The amendments ere Lkaly to
reduce the harm the Commission
identified because they:

(a) Replace the general duty under
section 5(a){1) of the FTC Act, 15 U.S.C.
45(a)(1), to make truthful and
substantiated shipping claims with rules
that specifically define a merchant’s
obligations, which should ensure that
voluntary cempliance continues, as wall
as improve complianee by clarifying any
uncertainty merchants have about their
abligations;

{b) Ars enforceable by civil penalties,
which should have a deterrent eifect
and result in greater compliance; and

(c} Will allow the Commission and
the states to apply uniform enforcement
standerds more efficiently, which will
facilitate enforcernant.

(4) The benefits of the amendment
will exceed its costs. Many merchants
already voluntarily comply with the
MOR's requirsments for their telephone
orders hearauss they view the
requirements as sound business
practice.288 Thus, there will be little if
any incremental cast to mexchants or
consumers of merchants complying
with the amended MOR.

Further, the Commission had
previously determined that the costs of
complying with the MOR are small.
Specifically, in the Damans survey,
which was conducted in canjunction
with the Commission's Regulatory
Flexibility Act Review of the MOR, the
Commission avaluated financiel and
other effscts of the MOR on small
businesses by comparing cost data for
both largs and small firms (some of
which also sold telephane arder
merchandisa).zes Tha survey indicatad
that almost half of all small and large
firms surveyed reported no incremental
costs as a result of having to comply
with the MOR, and that compliance
expenditures of less than $500 were
reported by an additional 27%.270 Of all
large and small mail and telephone
order merchants surveyed, 81% of small
and 685% of large businesses reported
that elimination of the MOR would not

uva Far axamplo, Mr. Kordahl nated that
husinasges do not generally distiaguish mail from
wnlaphone ordor in thele Fulfiliraent operations, and
that for thesa busineases, extensicn of the MOR 1o
tslaphone ordes marchandise would not impose
significant burdens on them. RO11006-2, HX-4, pp.
11~-12.

209 R011006~B-1, B~37,

27a[d, at 3=43, Tab. 3-34.
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altar their business practices of
notfying consumers of delays,

The survey report concluded: '"Most
tnail arder firms, large and small, feel
the concept of the 30-day ruls ia sound -
buainess practice that ankances the
grcw-th and development of a mall exder

usiness and they do not wish to have
the Rule eliminated.” 272 Accordingly, it
appears that because most businesses

enerally do not distinguish between

eir mail and telephone arder

aperations, the costs of extending the
MOR to telephone sales would amount
to little more than the small costs
businesses incur in complying with the
MOR generally. Balanced ageinst the
small additional costs are the benefits of
increased enforcement efficiency,
among other things.

2. Amending the Definition of &
“Properly Complsted Order”

DMA submitted the Lgriﬁdpsl
comment concerning the economic
affacts of this amendment: '

(1) It contended that the amendment
will impose additional costs by causing
sellers to seek credit authorization
twice. However, the rulemaking record
indicates that most prudent merchants
already seek authorization twice in
backorder situations, Accordingly, it is
impossible to identify additional casts
that might arise from the hypothetical
possibility that the change in the
definition of e properly completed order
would induce merchants to seek &
charge sutharization mare than once i~
a delay situation.

{2) DMA also contended that the
propased change will induce merchants
to debit consumers' accounts before
sbipment. The rulemaking recard
suggests such conduct would be limited.
Presently. 80% of merchants hald
charges in delay situations until
shipment. Mareaver, this practice is
growing because of bank card issuet
rules and incentives they pravide to
encourage merchants tu process orders-
quickly and to refrain from debiting
before shipment. Moreover, merchants
receive batter bank interchange rates
when charges are held until
shipment.z7z Additionally, the record
suggests that merchants believe that
debiting a canswmer's account before
shipment tends to incur consumer ill
will and to affect consumer rapeat
purchase behavior. In short, the record
provides little reason to conclude that

271 {d, a1 5, 3~37. The CommIission adopted this
Fading in concluding its Regulatory Flaxibility Act
raview of tha MOR, atory Flaxibility Act
Roview of tha Mail Order Rule, 51 FR 1518. 1517
(Jan. 14, 1888), [ aad

272 Saa, e.g.. PO's Ropart, R011008~3. O-1, p. 46,
F.115. .
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amunding the definition of a properly
complated arder will aignificantly .
increans businans costa,

Finally, the Damans survey indicated
that almast half of all small and large
firma surveysd rsparted no incsamental
{ngrease in costs a8 tha result of having
to comply with the MOR and reported
only small compliance expenditures by
a significant number of other smell and
large firms.272 The compliance costs
would include those related directly or
indirsctly to the MOR's definition of a
*properly completed order* as it
pertains to payment by check (the
means most fraquently used to pay for
mail order merchandise), Therefore,
changing the definition to traat checks
and charges identically should involve
little incremental cost to small
businesses.27¢

V1. Effact on State and Local Laws

Section 43%.3(b) of the amended MOR
{originally, Note 5 of the MOR) relates
to {ts presmptive affect. In the NPR. the
Commissian did got state that it was
considering amending the preemption
provision in the MOR, and in fact this
provision has not been amended.

In § 435.3(b) thy Commiseion
explicitly presmpts any provision of any
state, municipal or local law, ordinance
or regulation in the seme regulatory area
(i.e., regulation relsting to timely
shipment of mail or telephone order .
merchandise or substantiation of
shipment claims, eppropriate and
timely notification of delay, ar
appropriate and timely refund for
unshipped mail or telephone order
merchandise) that is inconsistent with
the amended MOR ta the extent such
provision fails to provide buyers with
rights equal to or greater than those
tights provided them by the TRR. On
the othar hand, any state action that: (1)
Is consistent with the TRR: {2) provides
buyers greater rights than the TRR,; or (3)
impases additional abligations ar
liabilities upen sellers, is not
supersedad,27# Section 435.3(b)

213 RQ11005~B~1, B~37. p. 3-43, Tab. 3-34.

174 Sue also PQ's Repart, RO11006-3, O-1, pp. 31~
33. Apart from limited gosts, changlng the
definition of a "praperly compleled arder” will lead
1o better communications between merchagts and
consumars in dejaysd shipmant aituations. Thin in
tam will improve prospacts for repeat sales for
small and large businesses alike. Swe Staff Repary,
R012006=3, N=1, pp. 120=21.

273 This provision is similar (@ the provisions lo
a aumber of other TRR's, including, “'Cooling-off
Period [or Door-lo-Door Sales.” 18 CFX pait 429,
Nota 2(h); “'Disclosute Requiraments and
Prohibitians Concerning Franchising and Busineas
Opportunity Ventures,” 18 CFR part 434, Note 2
“Cradi{ Practices,” 16 CFR 444.3(2); “Funeral
Industry Practices.” 18 CFR a32.8(h); and "Used
Motar Vehicla Trade Regulation Rule,” 16 CFR
455.8(a){2}.

provides, however, that any atate actien
that requizes notification to the buyer of
sny rl§!t which {s the same as a right
created hy the TRR, but doesnoina
lmmm form, or manner that is in ty
#.‘ rant from that raquired by the

, 1o presmpted a8 being in conflict
with the TRR. Finally, this section
contains a saving pravision which
presarves those parts of any state action
that are not preempted.

It is well-established that fadaral law,
including agency regulations, can
axpressly or impliedly supplant stats
law.27s An administrative agency acting
within its delegated authority can
presmpt state law by expressly saying
0.277 In adopting the amendmants to
the MOR, the Commission is exercising
its delegated autherity to define with
spacificity unfalr or deceptive acts or

ractices under the FTC Act, and
' arefors may exprassly supplant state
‘w. . o

VII. Other Martara

A. Business-to-Business Sales

When it adaptad the MOR the
Commission found that ‘businessmen
have encountered the same problems as
the general public when dealing with
distant mail order sellers * * *. [Tlhere
is no compelling reason to treat thern
differently from other members of the
consuming public.” 278 In the NPR, the
Comtmission indicated that its proposed
amendments to the MOR wauld
accordingly cover business-to-business
talephone sales, and invited comment
on this issue,279

The record reflects that businesses
encounter the same problems as the
general public when dealing with
tolepbone arder merchants, Mr, Kardahl
tegtified that of 1988 sales of
approximately $117.8 billien,
approximately 5% of business-to-
business salas, or batween £470 million
1o 5710 millien, were delayed. Ha
furthar testified that “[biased on my
experiance, the cccurrence of shipment
reprasentations for which there was an
inadequate factual basis, and of failures
to provide timely or adequate notices of
daFay. were as frequent as their
pccurrence in business-to-consumer
sales.” 280 He stated that axtending the
MOR to telaphone order merchandise
would henefit primarily those

a7e Sag, &.§.. Schneidewind v. ANR Pipeline Ce.,
488 U,S. 293 (1948); Fidality Fed, Savs. & Loan
Ass'nv. Do la Cuasta. 458 U.S, 141 (1983).

377 Sehnaidewind v. ANR Pipeline Co., 485 U.5.
at 288~300 (1088); Pidelity Fed. Savs, & Loan Axs'n
v. Do la Cuesta, «58 U.S5. a1 15254 (1383). Ses also

City of New Yark v. FGC, 460 U.S. 37, 83-84 (1988).

298 SBP, 40 FR 51582 at 51594 (Nov. 5, 1875).
270 B011008~1, A=, pp. EU063-84,
200 RG11006~2, HX=4, p. 31.
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businesses that purchass marchandise
which they charge on bank credit
carda.an

Markson Scisnce, Inc, {"'Markion™)
contended that while extending the
MOR 10 credit sard or cash telsphona
sales betwasn businasses is appropriate,
the rule should exempt tfansactiona
involving open accounts. It ressanad
that in those transactions there are
adequatp protections for the parties.zs2
Texas Insgumants Inc, (‘“T1") apposed
amending the MOR to include
telephone sales betwesn businesses
because of the "impact on existing
technology-based business practices,
such as electronic order
plecement * * *.''z82 Tha company
contended that the amendment would

. cover the aystem presently in use at TI

callad Electronic Data lntar:hm?o
("EDI"), a system which allows far high
spaed dslivery end for paperless
transactiona. a0e :
Although Marksan indicates that in
certain transections the contracts
between businesses provide ample
protaction for non-timely or nan-
shipment problems, the avidence in this
rulemaking dees not indicate that
adopting the TRR will alter this or place
burdens on the industry a8
Addltionally, with respect ta T1's
concerns, the TRR does not require that
information such as notification of delay
be communicated by any particular
means. Indeed, the elimination of the -
first class mail rsburtable presumptions
argusbly should facilitste the
transmission af delay option notices and
buyer responses directly by telephone or
indirectly by EDI.28e The partias also
have offered no ergument against the
idea that, in any event, shipping
infarmation should be based an a

an3 Fight to 12% of business~to-businasy
ransactions—ar $8.4 billion to $14.1 billian in
1988 sales—involva the use of bank credit cards. 1d.
at 27, CaDCA's comment provided a concrete
example of how business-tq-copsumer and
business-to-businoss Tapsactions can invaive
similar problems. Reporting an the previowsly cltad
Dixon case, the stale consumer protection agency
stated that bath consumers and businesses usually
ardared computer sotwars fram the defendants by
telephone gnd that in 95% of thase talephone sales,
purchasas were chargad ok bank credil carda. In
many cases, thess orders ware never shipped and
thern wera na refunds mada, RO13008=2. H-2, pp.
1=-2.

203 0110063, D=1, p. 2.

anma RG11006-2, D-2. p. 1.

amId. 8t 1-2.

av8 The record indicates that tha costs of
camplying with the amendment for business-to-
business ransactions should be moduest and similax
to tha costs of complying with businass-to-
consumer ransdctons.

a8 Purther, theso systoms' ramadial provisions
make it unlikely that much of & Commésaion
enfarcement preasnas would be necessary in
businass-to-businesy aasactions, Ses POy Report,
pp. 48-89,

j
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reasonable basls or that changes in
agreed shipmaent times not be made
unilaterally by the merchant, The
Commission has accordingly
determined not to axempt business-to-
.. buginess tansactions from the TRR's
caverage, e

B. Other Proposals

Some comments propased expanding
or restricting the MOR in various other
respects. For example, soms
participents suggested that the C.O.D.
exemption in the MOR be axpanded to
include so-called sales “‘on
approval,” 267 that the MOR be extended
to third-party fulfillment housas,2es that
the amended MOR exempt “installed
merchandise,” 280 and that the amended
MOR exempt local retail sales.ze0 The
Commission rejects these proposals, in
larg:‘fm because (1) the public was
afforded inadequate natice to ansure full
participation by affected parties; and (2)
the record as developed affarded litte
or no basis upon which to take ection,
including initiating additional
rulamaking.292

VIII. Conclusion

The Commission haé determined that

the TRR issued today is in the public
interest because it will deter the unfair
or deceptive acts or practices currently
existing in sales of merchandise by
talaphone. In formulating the TRR, the
Commission has assessed the economic
impect on consumers and businasses,
particular smal] businesses, and
determined that the bensfits of the TRR,
taken together, autwaigh the costs.

List of Subjects in 16 CFR part 435

Mail ordsr merchandise, Telephane
order merchandise, Trade Practices.

Part 435 of title 186 of the Code of
Federal Regulations is revised to read as
follows:

PART 435—MAIL OR TELEPHONE
ORDER MERCHANDISE

Sec.

435.2 The Rule.

435.2 Definitions.

435.3 Limited Applicability.
435.4 Effective Date of the Rule.

Authority: 18 U.S.C. 87a; 5 U.S.C, 552.

§435.1 The ruie. )

In connection with mail ar telephone
order sales in or affecting commerce, as
“commerce” is defined in the Federal

as7 DgHart end Darr. RO11006~2, E-2.

380 MOAA, R011008-2, F-2, pp- 4, 9-10.

209 NRMA, R011006-2, F=3, pp. 4-5.

200 NRMa,, RO11006-2, F-3, 7. 5.

201 Spe Stalf Report, RO11006-3, N=~1, pp- 112-16:
PQ's Report, R011606-3, 0=1, pp. 64-71.

Trade Commission Act, it conatitutes an
unfair method of competiton, and an
unfair or decaptive act or practice fora
saller:

{a}(1) To solicit any arder for the aala
of merchandise to he ordared by the
buyer through the mails or by telephone
uniass, at the time of the solicitstion,
tha seller has a reasonable basis to
expect that it will be ble to ship any
ordered merchandise to the buyer:

(i) Within that time clearly and
conspicuously stated in eny such.
salicitation, ar

(ii) if no time is clearly and .
conspicuously stated, within thirty (30)
days after raceipt of a properly
completed arder from the buyer, .
Provided, however, where, at the tims
the merchandise is ordered the buyar
applies to the seller for credit to pay for
the merchandisa in whale or in part. the
seller shall have 50 days, rathar than 30
days, to'perform the actions required in
§ 435.1(a)(1)(ii) of this part.

(2) Ta Eaﬁde any buyer with any
revised shipping date, as provided in
paragraph (b} of this section, unless, at
the time any such revised shipping date
is provided, the seller has u reascnable
basis for meking such representation
:lega.rding a definite revised shipping

ate.

(3) To inform any buyer that it is
unable to make any represextation
regarding the length of any delay unless

1) the seller has a reasonable basis for
so informing the buyer and

(i) the seller informs the buyaer of the
reason or reasons for the delay.

(4) In any action brought by the
Fedaral Trade Commission, alleging a
violation of this pan, the failure of a
respandent-seller to bave racords or
other documentary proof establishing its
usa of systems and procedures which
assure the shipment of merchandise in
the ordinary course of business wi
any applicable time set forth in this part
will creats a rebuttable presumption
that the seller lacked a ressonable basis
for any expectation of shipment within
said applicable tima.

('b)(ﬂpWhers a seller is unable to ship
merchandise within the applicabla time
sat forth in paragraph (a)(1) of this
section, to fail to offer to the buyer,
clearly and conspicuously and without
prior demand, an option either to
consent to a delay in shipping or ta
cancel the buyer's order and receive a
prompt refund. Said offer shall be made
within a reasonable time aftar the seller
first becomes aware of its inability to
ship within the applicable time set forth
in paragraph (a)(1) of this section, but in
no event later than said applicable time.

(i) Any offer to the buyer of such an
option shall fully inform the buyer
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. inform the

_ definite revised shi

T8 u'd.ing the buyer’s right to cancel the '
arder and to obtain a prompt refund and
shall pravids a definite revised shipping
date, but where the seller lacksa
reasonasble basis for providing a definita
revised shigping date the notics shall
uyer that the salleris -
unable to make any re?manudon
arding the Jength of the delay,

ii) Where the sellerhas provided a
definite revised shipping date which is
thirty (30) days or less later than the
applicable time set forth in paragraph
(a)fi) of this section, the offer of said
option shall expressly inform the buyer
that, unless the seller receives, prior to
shipment and prior to the expiration of
the definite revisad shipping data. a
response from the buyer rejecting the
delay and cancelling the arder, the .
buyar will be deemed to have conssnted
1o a delayed shipment on or before the
ing date,

(iii) Where the seller has provided a

- definite revised shipping date which is

mare than thirty (30) days later than the

" applicable time set forth in peragraph

(a)(1) of this section or where the seilar
iz unable ta provide a definite revised
shipping dats and therefors informa the
buyer that it is unable to maks any
representation regarding the length of
the delay, the offer of said option shall
also expressly inform the buyer that the
buyer's order will automatically be
deemed to have been cancelled unless:
(&) The seller has shipped the
merchandise within thirty (30) days of
the applicable time set forth in -
peragraph (a)(1) of this section, and has

. racsivad no cancellation prior to

shigment, ar

{B) The seller has received from the
buyer within thirty (30) days of said
applicable time, a respanse specifically
consenting to said shipping delay.
Whare the seller informs the buyer that
it is unabla to make any representation
regarding the length of the delay, the
buyer shall be expressly informed that,
should the buyer consenttoan -
indefinite delay, the buyer will have a
continuing right to cancel the buyer’s
order at any time after the applicable
time set forth in paragrigh {8)(1) of this
section by so notlfying the seller prior
to actua] shipment.

{iv) Nothinl% in this paragraph shall
prohibit a seller who furnishes e
definite revised shipping date pursuant
to paragraph (b)(1)(i) of this section,
from requaesting, simultaneously with or
at any tima subsequent to the offer of an
optien pursuant o paragraph (b)(1) of
this section, the buyer's express conssnt
to & further unanticipated delay beyond
the definite revised shipping date in the
form of a response from the buyer
specifically cansenting ta said further
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delay. Provided, hawavar, That whare
the ssller solicits consent to an
unanticipated Indefinite delay the
solicitation shall c::ﬁruuly inform the
buysr that, should the buyer se consent
to an indefinits delay, the buysr shall
have x cestibuing right to cancel the
bug;r.i‘u ordar at anytime after the
defnite revised shipping date by so
notifying the seller prior to actual
shipment.

(2) Where & seller is unable to ship
merchandise on or before the definite
revised ghipping date provided under
peragraph (b)(1)(i) of this section and
consented ta by the buyer pursuant to
paragraph (b)(1) (i) or (1l1) of this
section, to fall to offer to the buyer,
clearly and conspicuously and without
prior demand, a renawad option eithber
to consant to a further delay or to cancel
the order and to recelve a prompt
refund. Said cffer shell be made within
a raasonable time afer the seller first
becomes aware of its inability to ship
before the said dafinite revised date, but
int no event later than the expiradon of
the definite revised shipping date:
Pravided, however, That whare the
sellar previously has obtained the
buyer's express consent to an
unanticipated delay until 4 specific date
bayond the definite revised shipping
date, pursuant to paragraph (b]a (iv] of
this section or to a further delay until
a specific date beyond the definite
revised shipping date pursuantto . .
paragraph (b)(2) of this secticn, that date
to which the buyer has axpressly
cansented shall supersede the definite
ravised shipping date for purpases of
patagraph E:)(z] of this section,

. (i) any offer to the buyer of said
renewed option shall provide the buyer
with a new definita revised shipping
date, but where the seller lacks a
reasonable basis for providing a new
definite revised shipping date, the
notice shall inform the buyaer that the
seller is unable to make any
representation regarding the length of
the further delay.

(ii} The offer of a renewed option
shall expressly inform the buyer that,
unless the seller receives. prior to the
expiration of tha old dafinite revised
shipping date or any date superseding
the old definite revised shipping date,
notification from the buyer specifically
censenting to the further delay, the
buyer will be deemed to hava rejected
any further delay, and t¢ have cancalled
the order if the ssller is in fact unable
to ship priot to the expiration of the old
definita revised shipping date or any
date superseding the old definite
revised shipping date: Provided,
however, That where the seller offars
the buver the option te consent to an

{ndefinite delay the offer ahall expremly
Inform the buyer that, should the buyer
a0 cansent to an indeflaits delay, the
buyer shall have a continuing right to
cancel the buyer’s arder at any time
after the old deflaita revised shipping
date or any date ::fcmdins tha ald
definite revised gi.ni date,

(ii{) Paragraph [bﬁ ) of this section
shall not apply to any situation where
a seller, iu.rsuant to the provisions of
paragraph (b)(1)(iv) of this section, bas
previously obtained consent from the
buyer to an indefinite extension beyond
the first revised shipping date.

{3) Whersver a buyer hes tha right to
exercise any option under this part or to
cancal an order by so notifying the sellar
grinr to shipment, to fail to furnish the

uyer with adequste means, at the
seller's expense, to axercise such option
or to notify the seller regarding
cancellation.

Nothing in paregreph (b) af this
section shall prevemt a seller, where it
is unable to meke shipment within the
time set forth in paragraph (8)(1) of this
section or within a delay period
consented to by the buyer, from :
deciding to consider the order cancellad
and providing the buyer with notice of
said decision within a reasonable time
after it becomas aware of said inability
to ship, tagether with a prompt refund.

{c) To fail to deem an order cancallad
and to make a prompt refund to the
buyer whenever:

1) The seller receives, prior to the
time of shipment, notification from the
buyer cancslling the order pursuant to
any option, renewsd option or
continuing option under this part;

{2) The seller has, pursuant to
paragraph (b)(1)(iii) of this section,
provided the buyer with a definite
revised shipping date which is more
than thirty (30) days later then the
applicable time set forth in paragraph
(al(1] of this section or has notified the
buyer that it is unable to make any
representation regarding the length of
the delay and the saller

(i) Has not shipped the merchandise
within thirty (30) days of the applicable
time set forth in paragraph (a)(1) of this
saction, and

{ii) Has not received the buyer's
express consent to said shipping delay
within said th;‘u'ty (30) days;

{3) The seller is unabla ta ship within
the applicable time set forth in
paragraph (b)(2) of this section, and has
not raceived, within the said applicable
tims, the buyer’s consent to and further
delay;

(QXThe seller has notified the buyer
of its inability to make shipment and
has indicated its decision not to ship the
merchandise;
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(5) The eellar fails ta offsr the optien
prascribed in pasagraph (b)(1) of this
saction and has not shipped the
merchandise within the applicabls time
sst, forth in paragraph (a)(1] of this
section,

(d} In any action brought by the
Federal Trads Commission, ellaging a
violation of this par, the fajlure of 2
respondent-saller to have records ar
other docutnentary proof establishing irs
use of systems and procedures which
assure campliance, in the ordinary
course of business, with any .
requiremnent of paragraphs {(b) or (c) of
this section will craate a rebuttable
presumption that the seller failed to
comply with said requirement.

$435.2 Dewfinitione,

For oses of this part: '
{a ‘&u:fl or telsphonl: order sales’

shall mean sales in which the buyer has
ordered merchandise from the saller by
maeil or telephone, regardless of tha *
methad of peyment or the method used
to solicit the arder, .

(b) “Telephone" refers to any direct ar
indirect use of the talaphone to order
merchandise, regardless of whethar the
telephone is activated by, or the
language used is that of human beings,
machines, orbath. =~

(c) “Shipment" shall mean the act by
which the merchandise is physically
placed in the possession of the carrier.

{d) "Receipt of e proparly completed
order" shall mean, whera iﬂ buyer -
tenders full or partial paymentin the -
proper amount in the form of cash,
check, money order, ar authorizedon
from the buyer to charge an existing
charge account, the time at which the
seller receives both said payment and an
order from the buyar containing all of
the information needed by the seller to
procsss and ship the arder. Provided,
however, That whers the seller racaives
notice that the chack or monaey arder
tendared by the buyer has been
dishonored or that the buyer does not
gualify for a credit sale, “receipt af a
properly complated order” shail mean

the time at which:

{i) The seller receives notice that &
check or money order for the praper
amount tendered by the buyer has been
honared,

(i1) The buyer tenders cash in the
proper emount, ar

fiii) The seller receives notics that the
buyer qualifies for a credit sale.

{8) “Refund"” shall mean: .

(1) Whers the buyer tendered full
payment far the unshipped merchandise
in the form of cash, check or maney
order. a teturn of the amount tendered
in the form of cash, check orffioney
order;
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{2) Where there ls a credit sale:

{i) And the seller is & creditor, a copy
of a credit memorandum ar the like or
an account statement reflecting the
remaval or absence of any remaining
charge incurred as 4 result of the sale
froth the buyer's account;

(1i) And a third party is the creditor,
a copy of an appropriate credit
memorandum oz the like to the third
pasty creditor which will remove the
charge from the buyer's account or a
staioment from the seller acknowledging
the cancellation of the ordar and
representing that it has not taken :j‘_'\
action regarding the order which wi
result in a charge to the buyer’s account
with the third party;

{iii} And the buyer tendsred partial
payment for the unshipped merchandise
in the form of cash, check or money
order, a return of the amount tendersd
in the form af cash, check or monay
order.

(f) “Prompt refund” shall mean:

(1) Where a refund is made pursuant
to paragraph (e}(1) or (2){iii) of this
section a refund sent to the buyer by
first class mail within seven (7) working
days of the date on which the buyur's
right to refund vests under the
provisions of this part:

(2) Whaere a refund is made pursuant
to paragraph (c)(2} (i) or (if) of this
section, a tefund sent to the buyer by

' first cless mail within one (1) billing
cycle from the date on which the
buyer's right to refund vests under the
provisiaons of this part.

~ (g) The “time of solicitation’ of an

order shall mean that time when the
saller has;

(1) Mailed or otherwise disseminatad
tha solicitation to a praspective
purchaser,

noen

s

(2) Made arrengements for an
advertisemant containing the
solicitation to ep{zﬂu in a newspaper,
magazine or the [ike or on radio or
television which cannot be changed or
cancallad without incurring substantial
expense, ar ’

3) Made arrangaments for the
Eiinung of a catalog, brochure or the
ike which cannat ba changed without
incurring substantial axpense, in which
the aolicitation in question forms an
insubstantial pert.

§435.3 Limhad applicablity.

{a) This part shell not apply to:

(1) Subscriptions, such as magaxine
sales, ordered for serial dolivery, aftor
the inirial shipment is made in
complience with this pert.

{2) Orders of reeds and growing

planta.

(3) Orders made ox a callect-on-
dalivery (C.0.D,) basis, -

{4) Transactions governed by the
Federal Trade Commission’s Trade
Ragulation Rule entitled *'Use of
Negative Option Plans by Sellers in
Commerce,"” 18 CFR part 425,

(b) By taking actian in this area:

(1) The Federal Trade Commission
does not intend to preempt action in the
same area, which is not incansigtent
with this part, by any State, municipal,
or other local government, This part
does not annul or diminish any rights or
remedies provided to consurmers by any
State law, municipal ordinance, or other
local regulation, insofar as thuse rights
or remedies are equal to or greatsr than
those provided by this part. In addition,
this part does not supersede those
provisions of any State law, municipal
ordinancs, or ather local regulation
which impose obligations or lishilities
upon sellers, when sellers subject to this
part are not in compliance therewith,
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(2) This part does supersede thosa
provisions of any State law, municipal
ordinancs, or other local regulation -
which are inconsistent with this part 10
the extent that those provisiona de nat
provide a buyer with rights which are
eqial to or greater than those rights
granted a buyer by this pam. This part
also supersedes those provisions of any

State law, municipal ordinance, or other

local reguletion requiring that a buyar -
be notified of a right whick {s the same
as a right providad by this par? but
roquiring that a buyer be given noticw of
this right in a language, form, or manner
which is different in eny way from that
raquired by this part. In those instances
where any State law, municipal
ordinance, or other local regulation -
cantains provisions, semae but aat all of
which are partially or completely
au;:osmada;l by this par, the provisions

" ar portions of those pravisions which

have not been superseded retain their .
fill force and efface. -

{c) If any provision of this part, ar its
application to any person, partnership.
corporatian, act or practice ie held
invalid, the remainder of this part or the
gpplication of the provision to any other
persan, parmerahip, carparatian, act or
practice shall not bs affected thereby.

§435.4 Efiectiva date of the ruls.

The original rule, which beceme
effactive 100 days after its promulgation
on QOctober 22, 1975, remains in affact.
The amended rule, as set forth in this
part, becomes effective March 1, 1994,

By direction of the Commlssion.

Dogald S. Clark,

Secretary.

[FR Doc. 83<22587 Filad 9-20~93; B:45 am]
BILLING GODE 8750-01-M
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REASONS FOR SETTLEMENT

This statement accompanies the Consent Decree executed by defendant Amden :
_Corporation.  The Consent Decree enjoins defendant from violating the Mail or Telephone Order
" Merchandise Rule (“Rule™), 16 C.F.R, Part 435, with respect to merchandise ordered by mail or
telephone, including merchandise ordered via the Internet. The Consent Decree requires the
payment of a $28,000 civil penalty. .

Pursuant to Section 5(m)(3) of the Federal Trade Commission Act, as amended, 15
U.S.C. § 45(m)(3), the Comumission hereby sets forth its reasons for settlement by entry of a
Consent Decree:

On the basis of the allegations contained in the Complaint, the Commission
believes that the payment of $28,000 in civil penalties by the defendant Amden
Corporation constitutes an appropriate amount on which to base the settlement. The
amount of the penalty should assure compliance with the law by defendant and by others
who engage in practices covered by the Mail or Telephone Order Merchandise Rule . -
(“Rule”). Moreover, the provisions enjoining defendant from failing to comply with the
Rule with respect to merchandise ordered by mail, telephone, or via the Internet should
assure its future comphance with the law. Additionally, with the entry of the Cornsent
Decree, the time and expense of litigation will be avoided.

For the foregoing reasons, the Commission believes that the settlement by the
entry of the attached Consent Decree is justified and well within the public interest.
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