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Mr. Chairman and members of the Committeg, | am Eileen Harrington, Associate Director for
Marketing Practicesin the Federd Trade Commission's Bureau of Consumer Protection. On behalf
of the Commission, | gppreciate this opportunity to provide information to the Subcommittee on the
Commission's Funera Rule, including the Commission’s law enforcement activities regarding the
funerd industry.!  Congress has charged the Federa Trade Commission with protecting American
consumer's -- including consumers who find themselves in need of funeral goods or services -- from
“unfair methods of competition” and “unfair or deceptive acts or practices’ in the marketplace. The
cornerstone of the Commission's statutory authority in fulfilling this mandate is the Federd Trade

Commission Act.?

In enforcing the FTC Act, the agency's mission is to ensure that consumers benefit from a

vigoroudy competitive marketplace. The Commission does not seek to supplant competition with
regulation. The Commisson is, first and foremogt, alaw enforcement agency. The Commission's work

isrooted in abelief that free markets work -- that competition among

The views expressed in this statement represent the views of the Commission. My ord
satement and responses to any questions you may have are my own and do not necessarily reflect the
views of the Commission or any individua Commissoner.

215 U.S.C. § 45(a). The Commission also has responsibilities under 46 additional statutes,
e.g., the Fair Credit Reporting Act, 15 U.S.C. § 1681 et seg., which governs the privacy, fairness,
and accuracy of certain sengitive consumer information; the Truth in Lending Act, 15 U.S.C. §8 1601
et seg., which mandates disclosures of credit terms; and the Fair Credit Billing Act, 15 U.S.C. 88
1666 et. seq., which provides for the correction of hilling errors on credit accounts. The Commission
aso enforces over 30 rules governing specific industries and practices, e.g., the Franchise Rule, 16
C.F.R. Part 436, which requires the provison of information to progpective franchisees; and the
Tedemarketing Sdes Rule, 16 C.F.R. Part 310, which defines and prohibits deceptive telemarketing
practices and other abusive telemarketing practices.
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producers and truthful information in the hands of consumers brings the best products at the lowest
prices for consumers, spurs efficiency and innovation, and strengthens the economy.

The Commission promotes competition in the marketplace through both its competition and consumer
protection missions. Firgt, for consumers to have a choice of products and services at competitive
prices and quality, the marketplace must be free from anticompetitive business practices. Thus, the
Commission's antitrust mission seeks to prohibit anticompetitive mergers or other anticompetitive

business practices without interfering with the legitimate activities of businesses®

3In recent years, the FTC' s antitrust enforcement efforts in the funera industry have involved
potentialy anticompetitive mergers and acquisitions. These cases generdly have been resolved
through consent orders that required the acquiring firm to divest one or more acquired propertiesin
order to prevent alessening of competition. In May 2000, for example, the FTC obtained a consent
decree with Service Corporation Internationd (SCl), the largest owner of funera homes and
cemeteriesin the world, to divest one of itstwo funerd homesin Roswell, New Mexico, in settlement
of antitrust charges regarding SCl's 1994 acquisition of LaGrone Funerd Home. The FTC aleged
that the 1994 acquisition, which was brought to the FTC's attention well after it took place, gave SCI
amonopoly in the provision of funerd servicesin Roswell, New Mexico. There had been no new
entry into the provision of funerd servicesin Roswdl since the acquistion, and prices for funerd
sarvices had increased. Service Corporation International, FTC Docket No. C-3959 (Consent
Order, June 29, 2000).

Likewise, in 1999, the FTC secured a consent decree with SCI to divest funerd service and
cemetery propertiesin 14 other loca geographic markets in connection with its acquisition of Equity
Corporation Internationd, the fourth largest funerd home and cemetery company in the United States.
The complaint aleged that the acquisition would raise sgnificant competitive concernsin six loca
markets for funera services. Service Corporation International, FTC Docket No. C-3869
(Consent Order, May 4, 1999). See also The Loewen Group Inc., FTC Docket Nos. C-3677 and
C-3678 (Consent Orders, August 2, 1996) (requiring divestiture of funera homesin Cameron
County, Texas and in Cagtlewood, Virginia); Service Corporation Int'l, FTC Docket No. C-3646
(Consent Order, March 21, 1996) (requiring divestiture of saven properties, located in Amarillo,
Texas, and Brevard and Lee counties, Forida); Service Corporation Int'l., FTC Docket No. C-
3579 (Consent Order, May 15, 1995) (requiring divestiture of two funerd homes and a cemetery in
Medford, Oregon).

The Commission adso monitors other kinds of anticompetitive restraints on the provision of
funera services and will take appropriate action if and when any are detected.
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Second, for competition to thrive, curbing deception and fraud is critical. Through its
consumer protection activities, the Commisson seeks to ensure that the information companies
provide to consumersis accurate, not false or mideading. The Commisson's primary activity in
pursuing its consumer protection mission as to the funeral indudtry is the enforcement of the Funerd
Industry Practices Trade Regulation Rule, 16 C.F.R. Part 453 (“Funerd Rule’).

Recent I nstances of Serious Offensesin the Death Care I ndustry

The Commission shares the concern, expressed in your letter requesting the Commission to
testify at this hearing, about the recent shocking incidentsin Georgia, Forida and e sewhere. These
incidents involve sdlers who provide funerd services — cremation and buria — but not funera goods,
such as caskets. Thusthe FTC's Funerd Ruleisnot gpplicable.  In fact, the conduct involved in
these incidents appears to be essentialy crimina in nature -- not the sort of conduct normally
remedied by the civil pendties available under the FTC Act for violation of atrade regulation rule.
Like much crimina activity, the conduct at issue conceivably could be attacked under Section 5 of the
FTC Act asunfair or deceptive practices. However, compared to the crimina sanctions available
under state law, the equitable sanctions available to the FTC as acivil law enforcement agency* would

likely have sgnificantly lessimpact in punishing or deterring this conduct. 1t gppears thet these

“The Commission may enforce Section 5 by means of administrative litigation, with the ultimate
god of issuing a cease and desist order, or it may seek and obtain preliminary and permanent injunctive
relief (including the full range of equitable remedies) in federa district court. 15 U.S.C. § 53(b). The
Commission may seek and obtain orders imposing civil pendties only in federa district court cases
where violations of either a Commission trade regulation rule or alitigated administrative cease and
desist order are dleged. 15 U.S.C. § 45(m)(1)(A).



Studions are being investigated appropriately by state crimind law enforcement authorities. The FTC
is monitoring these Stuations in the event there isarole for federd civil law enforcement.
The Funeral Rule

The Funerad Rule was adopted by the Commission in 1982 and became fully effectivein

1984.° It hasthe force and effect of law, and it may be enforced through civil pendty actionsin the

® Section 18 of the FTC Act, 15 U.S.C. § 753, empowersthe FTC to “prescribe rules
which define with specificity acts or practices which are unfair or deceptive acts or practicesin or
affecting commerce. . . “ In addition, the Funerd Rul€' s substantive requirements and prohibitions are
circumscribed by Section 19 of the FTC Improvements Act of 1980 (Public Law 96-525, 94
Stat.391, 15 U.S.C. § 57anote). That section, in relevant part, provides that:

(©)(1) the Commission shdl have authority to usethefunds. . . to issue the funera
trade regulation rule in find form only to the extent thet the funerd trade
regulation rule (in its find form) --

(A)  requires persons, partnerships, and corporations furnishing goods and
sarvices reating to funeras to disclose the fees or prices charged for
such goods and services in amanner prescribed by the Commisson;
and

(B)  prohibits or prevents such persons, partnerships, and corporations
from --

0] engaging in any misrepresentation;

(i) engaging in any boycott againg, or making any threat againgt
any other person, partnership, or corporation furnishing goods
and sarvices rdaing to funerds,

(i) conditioning the furnishing of any such goods or sarvicesto a
consumer upon the purchase by such consumer of other such
goods or services; or

(iv)  furnishing any such goods or servicesto a consumer for afee
without obtaining the prior approva of such consumer.”

The Funerd Rule as origindly proposed included a*market restraints’ provision that would have
prevented funera providers from prohibiting, hindering, or restricting other persons from: (1) offering
inexpendve funerds; (2) entering into contracts with groups which asss their membersin making
funerd arrangements; or (3) advertisng prices. The provison aso would have required funerd
providers to place anctice in any advertisng or promotional materials advising readers that funeral
home prices vary consderably and that price information is available over the phone. Because of
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federa courts. The FTC Act authorizes courts to impose civil pendties of not more than $11,000 per
violation for falure to comply. The Rule covers funerd providers -- thet is, industry members that sdll
both funera goods and funera servicesto the public.® Although most funerd providers are funerd
homes, other businesses, such as cemeteries and crematories, can aso be “funerd providers’ within
the coverage of the Rule if they market both funeral goods and services. Furthermore, the Rul€'s
requirements apply to both pre-need and at-need funerd arrangements; in pre-need Stuations, funeral
providers must comply with al Rule requirements a the time funerd arrangements are pre-planned.’
The Rule requires funera providers to furnish consumers with three basic types of information,
which, taken together, enable consumers to select the goods and services they want and to
comparison shop for them. If a consumer vists afuneral home in person, the Rule requires thet the

funerd director provide the consumer with agenerd price list that itemizes prices of each of the

Section 19's limitations, however, the Commission determined that “much of the evidence to support
[the market restraints] provision related to abuses which could no longer be covered by therule. . . It
related to abuses which are not ‘threats or ‘boycotts or to activities directed against persons or
entities other than funera providers.” 47 Fed. Reg. 42290-91 (Sept. 24, 1992). Thus, the market
redraints provison was ddeted from the Rule sfind verson.

¢ “Funeral Goods’ are the goods which are sold or offered for sale directly to the public for
use in connection with funerd services. 16 C.F.R. § 453.1(g). “ Funera Services’ are any services
which may be used to: (1) care for and prepare deceased human bodies for burid, cremation or other
final disposition; and (2) arrange, supervise or conduct the funeral ceremony or the final disposition of
deceased human bodies. 16 C.F.R. § 453.1(i)

"Federa courts have approved civil pendtiesin two consent decrees between pre-need
funerd providers and the Department of Jugtice, acting on the Commission's behdf, settling charges
that the defendants failed to provide pre-need consumers with price lists and itemized statements of
funerd goods and services sdlected, in violation of the Rule. U.S. v. Mission Plans, Inc., Civil Action
No. H94-3053 (S.D. Tex., Sept. 13, 1994, $20,000 civil pendty); U.S. v. Restland Funeral Home,
Inc., et al., Civil Action No. 3:91CV2576-G (N.D. Tex., Sept. 19, 1996, $121,600 civil penalty).
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funerd goods and services offered by the funera home. Consumers thus are informed that they do not
have to purchase a package funerd at a pre-determined price that may include items or services that
they do not want. Instead, they know that they can pick and choose what they want to buy from the
itemized generd pricelist. The Rule aso requires funerd providers to show consumers a casket price
list and an outer burid container pricelis, if the home's offerings of those items are not itemized on the
generd price list. Specificdly, at the beginning of any discusson of funera arrangements, funera
directors must provide a copy of the genera price list for the consumer to keep, and must show the
casket price list and outer burid container price list before showing the consumer those items. These
requirements apply to both at-need and pre-need Situations when funerd arrangements are being
made.

The second type of information the Rule requires is a disclosure on the generd pricelist that a
consumer may choose only the items he or she desires. Consumers thus are informed that they do not
have to purchase a package funerd at a pre-determined price that may include items or services that
they do not want. Instead, they know that they can pick and choose what they want to buy from the
itemized generd pricelist. To ensure that consumers choices are honored by the funera director,
once funera arrangements are made, funeral directors must give consumers an itemized statement of
goods and services selected, listing each good or service sdected aong with the price for each item
and the total cost of arrangements made.

The third type of information the Rule requires concerns disclosures of certain legd
requirements and options available to the consumer. For example, the price list must disclose that in

most cases embaming is not required by law. Smilarly, the price list must disclose that one may use



dternative containers for direct cremations, rather than incurring the much greater expense of
purchasing a casket.

In addition to ensuring that consumers receive these three basic types of information, the Rule
protects consumers by prohibiting specific practices, such as (1) misrepresenting that embaming is
legaly required or necessary (when it is not); (2) misrepresenting that a casket isrequired for direct
cremation; (3) misrepresenting that any funeral goods or services have protective or preservative
abilities (when thisis not the case); (4) embaming without consent; or (5) requiring a consumer to
purchase any funeral good or service as a condition of purchasing any other good or service. In sum,
the information required by the Rule seeks to enable consumers to make informed purchasing
decisons a atime of extraordinary stress.

Regulatory Review and Amendment of the Rule

When the Commission adopted the Rule in 1982, it included a provision that required
initiation of arulemaking amendment proceeding pursuant to Section 18 of the FTC Act no later than
four years after its 1984 effective date to determine whether the rule should be amended or
terminated. 16 C.F.R. 8 453.10 (1982). Accordingly, in December 1987 the Commission published

an Advance Notice of Proposed Rulemaking to initiate a Rule anendment proceeding.? This

852 Fed Reg. 46,706 (Dec. 9, 1987). The Notice of Proposed Rulemaking was published the
following May. 53 Fed. Reg. 19,864 (May 31, 1988).
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proceeding ultimately resulted in the adoption of amendments to the Funerd Rulein 1994.° The
amended Rule went into effect on July 19, 1994.1°

A second regulatory review of the Funera Rule is now underway.'* The Funerd Rule review
is part of a comprehensve program whereby the Commission periodically subjectsiits regul ations and
guidesto formad scrutiny, with public comment to ascertain whether the ruleis il necessary and
whether amendments could increase the rul€'s effectiveness or lessen its compliance burden on
industry. The Commission solicited written comments and invited interested parties to gpply to
participate in a Public Workshop Conference.*? One suggestion raised in the rule review isto extend
the Rule to cover cemeteries or other providers not currently covered. The staff of the Commission is

currently reviewing and analyzing the comments and the transcript of the workshop in order to

¥The Commission determined that the origind Rule was sound and till necessary. The
Commission therefore retained the core provisions that required itemization, price, and other materia
disclosures and that prohibited misrepresentations and other specific deceptive practices. With some
“fine tuning,” the amended Rule closdly tracks the origind Rule. For example, the amended Rule
retained the requirement for providersto give price information by telephone to al who request it, but
eliminated the origind Rule's requirement for funera providersto volunteer to calersthet price
information is available by telephone. Smilarly, the amended Rule makes clear that casket handling
fees are prohibited. Thus, a provider cannot impose fees upon consumers who dect to purchase a
casket from another seller. As another example, the amended Rule dso darifiesthat, if the funerd
provider merely removes the deceased for transportation to the funeral home and, at that time, only
requests authorization to embam, the funera provider is not required to offer agenera pricelist. 59
Fed. Reg. 1592 (Jan. 11, 1994).

19N October 1994, the Third Circuit upheld the amended Rule in a chalenge filed by some
industry members. Pennsylvania Funeral Directors Assn, Inc. v. FTC, 41 F.3d 81 (3d Cir. 1994).

LiSee 64 Fed. Reg. 24,250 (May 5, 1999).

2The workshop was held on November 18, 1999. See FTC'swebsite at
http:/Awww.ftc.gov/bep/rulemaking/funeral /funeralxscript.pdf for a transcript of the workshop
proceeding.




prepare a recommendation to the Commission as to whether the Funera Rule should be amended. If
the Commission decided to amend the Rule, the process would be conducted pursuant to Section 18
of the FTC Act, 15 U.S.C. § 57a. Section 18 mandates multiple steps and provides numerous
opportunities for public comment and participation by stakeholders.
Funeral Rule Enforcement

In connection with the first review that ultimately resulted in amendment of the Rule, the
Commission's gaff confronted the sobering fact that even though the Funeral Rule had been in effect
for more than a decade, alow level of industry compliance prevailed. A Commisson-
sponsored 1987 study and a 1988 study conducted by the Gallup organization for the AARP
indicated that at that time funerd providers compliance with the Rul€'s core requirement -- i.e., to
give consumers an itemized price lig a the beginning of the arrangements discussion -- may have been
aslow as 23 percent.™® These results raised questions about the effectiveness of the enforcement
approach followed up until then -- areactive strategy that was based upon complaints from

consumers or competitors.** This approach entailed exhaudtive investigation and attempts to achieve

13See Federal Trade Commission Bureau of Economics Staff Report - An Analysis of the
Funeral Rule Using Consumer Survey Data on the Purchase of Funeral Goods and Services
(February 1989) at p. 20.

14 The FTC receives ardatively low number of complaints regarding the death care industry.
For example, during calendar year 2001, it received just over 200 complaints on these issues. By
comparison, for the same period, it received more than 70,500 complaints about identify theft issues,
currently aleading complaint category. In its recent investigation of death-care issues, GAO reported
that “[g]enerdly acrossdl of the types of organizations we contacted, most officids and
representatives said that they received few complaints about desth care. Reasons provided for the
low number of complaints included the persona or emotional component of the death care Situation
and the fact that consumers may have been satisfied with the goods and services received.” Funeral-
Related Industries (GAO/GGD-99-156), released by GAO on October 21, 1999.
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Seitlement of charges of law violations revealed by the investigation through consent negotiations prior
to filing a complaint to initiate an enforcement action.*®

Seeking to increase industry compliance with the Rule, the FTC adopted a new agpproach that
combined increased industry education and stepped-up enforcement. To improve industry education,
the Commission's staff prepared and distributed concise, easy-to-understand Compliance Guiddines
to help funerd providers comply with the amended Rule. A copy of the Guidelines was mailed to
virtudly every industry member throughout the nation in June 1994.

To step up our enforcement effort, in late 1994 the FTC initiated an industry “ sweeps’
gpproach -- smultaneous law enforcement actions targeting numerous industry membersin a
particular region, state, or city. Sweeps cases are investigated and prosecuted cooperatively by the
Commission gaff and the state Attorneys Genera. The sweeps methodology was designed to boost
the overal compliance level with the Funerd Rulée's core requirements: giving consumersitemized
priceligts.

The sweeps are based on “test-shopping” of large numbers of funerd homesin agiven
geographical area. The test-shopping is performed by investigators from the FTC and our
counterparts at the state and loca level, and, in some instances, AARP volunteers. These test

shoppers pose as potentia customers. A cluster of FTC and/or state enforcement actions in a given

BVirtudly al enforcement actions have been consent decrees negotiated prior to thefiling of a
complaint. One exception isU.S. v. Restland Funeral Home, Inc., et al., Civil Action No.
3:91CV2576-G, (N.D. Tex., 1996), which was settled after the Department of Justice, on behalf of
the Commission, filed acomplaint and pursued the litigation for sometime.
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geographical area are filed and announced after conducting the investigative test-shopping stage of
each sweep.

Within the firgt year of implementing the sweeps strategy in 1994, the FTC, with the
assistance of the Tennessee, Mississippi and Delaware Attorneys General, conducted four sweeps,
onein each of those gates, plus a pilot sweep conducted by FTC donein Florida. The four initia
swegps, involving test shoppings of 89 funerd homes, resulted in 20 FTC enforcement actions'® --
nearly half as many as were brought in the previous decade since the Rule went into effect. The
sweeps indicated better compliance with the Rul€'s core provisons among the funerd providers test
shopped than was indicated by the surveys performed in the late 1980s; the compliance rate of homes
shopped ranged from 60 to 80 percent from sweep to sweep.

Enforcement actions arising from the initia sweeps, like dmost dl of those brought prior to
implementation of the sweeps methodol ogy, were resolved before filing a complaint through consent
decrees. Nearly dl of the sweeps consent decrees included a civil penalty commensurate with the
adleged law violations committed by each funera home. The deterrent effect of the siweeps, however,
derives not only from the amount of the civil pendtiesin each individua case, but dso from the much

greater likelihood that non-compliance will be detected.*

18As aresult of the Tennessee sweep, the State of Tennessee aso brought four additional
actions of itsown.

The FTC Act provides for the imposition of civil pendties of up to $11,000 for each
violation of the Funeral Rule or any other FTC Trade Regulation Rule. 15 U.S.C.§ 45(m)(1)(A).
Civil pendtiesin non-sweeps Funerd Rule cases have ranged from $10,000 to $100,000, with an
average of about $30,000. In cdculating the civil pendty in each case, aviolator's aility to pay isone
of the statutory factors that a court must consider in imposing acivil penaty. 15 U.SC. 8
45(m)(1)(C). Other factors that must be considered are the “ degree of culpability, history of prior
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Industry Self-Regulation

The early sweeps highlighted two points. Firs, it gppeared that dthough compliance had
increased sinceinitiation of the new enforcement gpproach, the compliance rate was till not
aufficiently high among those funera providers shopped. Second, the new, more aggressive
enforcement approach prompted a new awareness on the part of the funera industry of the need for a
more direct and appropriate response. Thus, in September 1995, the Nationa Funera Directors
Association (NFDA) submitted a proposd to the Commission, which the Commission subsequently
gpproved and implemented, for an industry self-certification and training program designed to increase
Rule compliance. NFDA's action in advancing its certification and training proposal represented a
meaningful commitment to salf-regulation that promised to do more to benefit consumers than would
continued reliance only on case-by-case enforcement.

The chief component of the NFDA-sponsored program as submitted to and gpproved by the
Commission was the Funeral Rule Offenders Program (“ FROP"), which offers anon-litigation
dternative for correcting “coreé’” Funerd Rule violations -- where test-shopping reveds that funera
homes have failed to provide the price lisgts in the time and manner required by the Rule. FROP is

designed to encompass only violations of these core Rule provisons, and the Commisson initssole

such conduct, effect on ability to continue to do business, and such other matters as justice may
require.” 1d. Thus, the range and average of pendties necessarily reflect the fact that historicdly the
industry has been composed largely of smal businesses. Because the sweeps investigations are
streamlined, focusing upon only violations of the “core’ Rule provisons, the civil pendtiesin sweeps
cases have been somewhat lower ($1,000 to $35,000) than in conventiona cases that entailed a
more exhaudtive investigation documenting a grester number and range of aleged law vidlations.
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discretion may choose not to offer the FROP dternative to a particular provider. Violations of other
Rule provisons, such as embaming without consent or imposing illegd tying arrangements, are outsde
the scope of FROP. The Commission addresses these violations through conventiona law
enforcement procedures.

If aninitid test shop revedsthat afunerd provider falled to comply with one or more of the
core requirements, a second test shop is conducted. When two separate test shops show that a
funerd provider faled to comply, the FTC may give the provider, whether or not amember of
NFDA, the choice of a conventiona investigation and potentid law enforcement action resulting in a
federal court order and payment of acivil pendty, or participation in FROP. Providers choosing to
enroll in FROP make payments to the U.S. Treasury equd to 0.8% of average annua gross sales,
which is generdly less than the amount that the Commission would seek asacivil pendty. FROP
participants also undergo compliance review by NFDA counsdl, and schedule NFDA-led training and
competency testing on Rule compliance for dl their employees, in both pre-need and at-need
situations. The NFDA, which collects a fee from FROP participants for administering the program,*®
has undertaken to keep records on homesthat are enrolled in the FROP program and to make these
avalable for review by the Commission's staff. Participants remain in the FROP program for five
years and certify completion of the FROP requirements to the NFDA. The Commission periodicaly

announces the number of referrdsto FROP in a quarterly press release, but because no formd lega

BCurrently NFDA charges aflat fee of $1,000 upon entry into the program, and an annua
$200 renewd fee theredfter.

13



action istaken, no individua funera homeisidentified. Of course, thisinformation is available under
the Freedom of Information Act.

The incentives for funerd homes to participate in FROP, rather than sustain aforma
enforcement action by the Commission, include: (1) expedited informa resolution, resulting in reduced
legd fees, (2) inlieu of acivil pendty, a payment to the Treasury that may be lower than acivil pendty
resulting from an enforcement action; (3) certainty of outcome; and (4) less public exposure. Asa
deterrent to violating the Rule, FROP includes payments to the Treasury that are substantia enough to
be trested as more than amere cost of doing business, as well asfive years of compliance training and
monitoring.

FROP has enabled the Commission to achieve better compliance with the Funerd Rule while
expending fewer resources. The Commisson's higtory of Funera Rule enforcement demondirates thet
the process of afull investigation, consent negotiations, referrd of both settled and unsettled
complaints to the Department of Justice,™ litigation where required, collection of civil pendties, and
monitoring of order compliance demands a high level of resources, limiting the number of enforcement
actions the Commission can undertake using a conventiona approach. FROP s benefits to the public
include the lower-cost resolution of basic Rule cases, substantia involvement of an industry partner in

bringing about industry compliance; grester emphasis on educating rather than pendizing the mostly

¥Under Section 16 of the FTC Act, the Commission is required to refer to the Department of
Judtice for filing and litigetion any law enforcement action involving impaosition of any civil pendty for
violation of a Trade Regulation Rule. If the Department of Justice does not act on the referral within
45 days, the Commission is authorized to file and litigate the matter on its own behalf. 15 U.S.C.8 56.
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small-businesses covered by the Rule; and the likelihood of increased compliance by industry
members with the Funerdl Rule.

Since implementation of the FROP-oriented sweeps program, the Commission and its
partners have test shopped more than 1400 homesin 61 sweeps conducted across the country. Asa
result, 200 homes found to be non-compliant have opted to enter the FROP program. The
Commission is cautioudy optimistic about the success to date of the FROP program. Nevertheless,
we continue to seek ways to improve this evolving program as part of our overdl effort to protect
consumersin their dedlings with the death care industry. Responding in part to congtructive criticiam
of the GAO,® the Commission’s staff has revised the written procedures used to guide the conduct of
sweeps to include detailed instructions on record keeping. Revised procedures for Rule enforcement
sweeps and FROP aso include an improved multi-tiered review of the file on each provider shopped:
initid review by the individud in charge of the test shop, and subsequent review by the coordinator of
each individua sweep. Any questionable results are sent for afind review by the Commisson's
FROP coordinator. This review process includes appropriate emphasis on review of priceliststo
ensure they include required disclosures, that the Commisson takes gppropriate action in every
ingtance, that there is consistency throughout al the Commisson’s sweeps, and that both the results of
the test shopping and the reasons for any action taken or not taken are clearly and completely

memoridized.

Funeral-Related Industries (GAO/GGD-99-156), released by GAO on October 21,
1999.
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In addition, the Commission’s saff periodicdly performs on-gite assessments of NFDA's
adminigtration of the FROP program. As aresult of one review, Commisson staff suggested severa
improvements to the program to increase its efficiency and effectiveness. For example, staff
recommended to NFDA that no more than 30 days e apse between enrollment in FROP and
conducting the first training sesson for the enrollee. Smilarly, staff recommended certain
improvements in tracking enrollees progress through the FROP process to ensure that al enrollees
meset their requirementsin atimely fashion. Also, we are selectively test shopping former FROP
enrollees to determine whether the program has been successful in achieving a permanent
improvement in compliance by individua homes. FROP enrollees found not to be in compliance will
be subject to traditiona investigation and law enforcement action.

Findly, to complement the FROP-oriented sweeps program, which has been the primary
thrugt of the Commission’s effortsin this areain recent years, the Commission staff recently has
sepped up its efforts to identify appropriate targets for conventiond investigations and law
enforcement actions. Severd non-public investigations are currently underway. By implementing
FROP, while continuing to maintain some traditional enforcement presence, we can encourage grester
compliance and thus achieve greater protection for consumers.

Conclusion

Thank you again for this opportunity to describe for the Committee the Commission’s law

enforcement efforts to promote competition and protect consumersin the funera industry. | will be

pleased to respond to your questions.
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