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W LLI AM E. KOVACI C
General Counsel

BARBARA Y. K. CHUN (CA Bar # 186907)
Federal Trade Commi ssion

10877 Wl shire Blvd., Suite 700
Los Angeles, CA 90024

310) 824-4312

310) 824-4380 (FAX)

ATTORNEYS FOR PLAI NTI FF

UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

EDERAL TRADE COWMM SSI ON,

Plaintiff,

COVPLAI NT FOR | NJUNCTI VE AND
OTHER EQUI TABLE RELI EF

NI VERSAL BANCOM LLC, and

JOHN SARABI A,
I ndi vi dual Iy and doi ng

Lusiness as NI SSAN BANCORP.
)

Def endant s.

)
)
Plaintiff, the Federal Trade Comm ssion (“Conm ssion”),

for its conplaint alleges:

1. The Conmi ssion brings this action under Sections

13(b) and 19 of the Federal Trade Conmm ssion Act (“FTC Act”),
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15 U.S.C. 88 53(b) and 57b, and the Tel emarketing and Consuner
Fraud Abuse Prevention Act (“Telemarketing Act”), 15 U S.C

88 6101-08, to secure a permanent injunction, rescission of
contracts, restitution, disgorgenent, and other equitable
relief for Defendants’ deceptive acts or practices in

vi ol ati on of Section 5(a) of the FTC Act, 15 U.S.C. 8§ 45(a)
and the FTC s

Tel emarketing Sales Rule (“TSR’), 16 C.F. R Part 310.
JURI SDI CTI ON  AND VENUE

2. This Court has jurisdiction over this matter pursuant
to 28 U . S.C. 88 1331, 1337(a), and 1345, as well as 15 U S.C
§§ 45(a), 53(b), 57b, 6102(c) and 6105(b).

3. Venue in the United States District Court for the
Central District of California is proper under 28 U S.C.
§ 1391(b) and (c), as well as under 15 U.S.C. § 53(bh).

THE PARTI ES

4. Plaintiff, the Federal Trade Conm ssion, is an
i ndependent agency of the United States Governnent created by
statute. 15 U.S.C. 88 41-58. The Conm ssion is charged,
inter alia, with enforcenent of Section 5(a) of the FTC Act,
15 U.S.C. 8§ 45(a), which prohibits unfair or deceptive acts or
practices in or affecting commerce. The Conm ssion al so
enforces the TSR, 16 C.F. R Part 310, which prohibits
deceptive or abusive tel emarketing practices. The Conm ssion
is authorized to initiate federal district court proceedings
by its own attorneys to enjoin violations of the FTC Act and

the TSR and to secure such equitable relief as is appropriate
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in each case, including restitution for injured consuners. 15
U S.C. 88 53(b), 57b, 6105(b).

5. Defendant Universal Bancom LLC (“Universal”), is a
California limted liability conmpany whose principal place of
business is or was 21220 Devonshire St. #106, Chatsworth,
California 91311. Universal transacts or has transacted
business in the Central District of California.

6. Defendant John Sarabia individually and doing
busi ness as Ni ssan Bancorp (“Ni ssan”) has managed or owned
Ni ssan Bancorp and Defendant Universal. At all tinmes materi al
to this conplaint, acting alone or in concert with others, he
has fornul ated, directed, controlled, or participated in the
acts and practices of Universal and Nissan, including the acts
and practices set forth in this conplaint. He resides and
transacts or has transacted business in the Central District
of California. COMVERCE

7. At all times material to this conplaint, Defendants
have mai ntai ned a substantial course of trade in or affecting
commerce, as “commerce” is defined in Section 4 of the FTC
Act, 15 U. S.C. § 44.

DEFENDANTS’ COURSE OF CONDUCT
8. In late 1999 through early 2001, Defendant John

Sarabia did business as Nissan Bancorp in California. During
that time, Defendant Sarabia marketed a purported general use
credit card to consumers, nost of whom had a negative credit
hi story.

9. Nissan initially contacted consuners by either cold

calling themor by mailing thema solicitation letter. Both
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the oral and witten solicitations offered consuners with
“past credit problens” a pre-approved credit card for a
processing fee. The solicitations typically offered consuners
a $3,000 credit limt with a 9.8% annual percentage rate that
woul d not fluctuate for the next five years. The
solicitations also represented that consuners would have a | ow
$5.00 nmonthly service fee for the next five years, but no
annual fee, that their maxi mum nonthly payment would only be
$55.00, and that their credit limt would increase to $4, 000
after six nmonths of good standing. The solicitations touted
the credit card as a way for consunmers to begin a new credit

hi story and restore their credit. The mail solicitation
stated that this was a limted tinme offer, and directed
consuners to call a toll-free nunber if interested.

10. Nissan representatives advised consuners that for
$287.25, they would receive a major credit card such as a Visa
or MasterCard credit card or its functional equivalent.

11. The Nissan representatives instructed consuners to
send Ni ssan the $287.25 fee via overnight delivery to expedite
matters. Overnight delivery cost consuners approximtely $12
nore. |In sone cases, the representatives asked consuners to
call back and give Nissan the tracking nunber for the
overni ght package. The representatives prom sed that the
consuners would receive their credit cards within 7-10 days.

I n many cases consunmers did not receive their card from Ni ssan
until nmonths later. In many cases, consuners received nothing
at all.

12. Neit her the solicitation |letter nor the Ni ssan

4




© 00 N o o0 M W N P

N N DN N D DD NDMDDNMNDNN P P P PR, PP
oo N o o A WN PP O O 0o N oo 0o d~ N+, O

representatives disclosed that the credit card being offered
was really a nerchant card that could be used only to purchase
items from Ni ssan’s desi gnated catal og. Consuners | earned
this fact only after they had paid the full fee to obtain the
card.

13. Simlarly, neither the solicitation letter nor the
Ni ssan representatives disclosed that consumers could not use
the card to pay the entire price of the goods purchased from
Ni ssan’s catalog. Consunmers had to pay approximately 25-50%
of the cost of itenms purchased from Ni ssan’s catal og by sone
met hod ot her than Nissan’s merchant card, e.g., by check or
noney order. Consuners |learned this fact only after they paid
the full fee to obtain the card.

14. In nunerous instances, after sending paynment to
Ni ssan, consuners tried to reach Ni ssan at the phone nunber on
the solicitation letter. These consunmers were unable to do
so, however, because the nunmber led only to a recorded
message, and consuners did not receive a return call.

15. I n nunerous instances, consuners have conplained to
Ni ssan that Nissan’s solicitation and representati ons were
deceptive and m sl eading, and for those reasons, anong others,
requested refunds. Nissan, however, routinely refused to
i ssue refunds.

16. In early 2001, Nissan ceased operating under that
name and started operating under the nane of Universal Bancom
LLC.

17. Since that tine, Universal has operated in the sane

manner as Nissan. Except for a different nane, address and
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phone number, Universal has sent consuners virtually the sane
solicitation letter as that sent by Nissan, or has cold called
consuners and made the sane verbal sales pitch as Nissan

18. Universal has offered consuners with “past credit
probl ens” a pre-approved credit card with essentially the sanme
terms as the one Nissan offered: a $3,000 credit limt with a
9. 8% annual percentage rate that will not fluctuate for the
next five years; no annual fee; a maxi num nonthly payment of
only $55.00; and an increased credit limt of $3,500 after six
nont hs of good standi ng.

19. The Universal solicitation letter has also clai ned
that this was a limted time offer, and has directed consuners
to call a toll-free nunber if interested.

20. Universal representatives have advi sed consuners
that for $287.25, they will receive a major credit card such
as a Visa or MasterCard credit card or its functional
equi val ent.

21. The Universal representatives have instructed
consuners to send the $287.25 fee via overnight delivery to
expedite matters. Overnight delivery costs consumners
approximately $12 nmore. |In sone cases, the representatives
have asked consunmers to call back and give Universal the

tracki ng nunmber for the overnight delivery package. The

representatives have prom sed that consuners will get their
credit cards within two weeks. In nmany cases consuners do not
receive their card from Universal until nonths later. In many

cases, consuners receive nothing at all.

22. Nei t her the solicitation letter nor the Universal
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representatives have disclosed that the credit card being
offered is really a merchant card that can be used only to
purchase itens from Universal’s designated catal og. Consuners
learn this fact only after they have paid the full fee to
obtain the card

23. Simlarly, neither the solicitation nor the
Uni versal representatives have disclosed that the card cannot
be used to pay the entire cost of goods purchased from
Uni versal’s catal og. Rather, consunmers nust pay approxi mtely
25-50% of the cost of itens purchased from Universal’s catal og
by sone nethod other than Universal’s nerchant card, e.g., by
check or nmoney order. Consuners learn this fact only after
t hey have paid the full fee to obtain the card.

24. I n nunerous instances, after sending paynent to
Uni versal, consuners have tried to reach Universal at the
phone number listed in the solicitation |letter. The consuners
are unsuccessful, however, because the nunber |eads only to a
recorded nessage, and consuners do not receive a return call.

25. I n nunerous instances, consunmers have conpl ained to
Uni versal that Universal’s solicitation and representations
are deceptive and m sl eadi ng, and for those reasons, anong
ot hers, request refunds. Universal has routinely rejected
t hese requests.

VI OLATIONS OF SECTION 5 OF THE FTC ACT
COUNT _ONE

26. In numerous instances, in connection with the
mar keting of their cards, Defendants have represented,

expressly or by inplication, that the cards offered by
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Def endants are MasterCard credit cards, Visa credit cards, or
ot her functionally simlar credit cards.

27. In truth and in fact the cards Defendants offer are
not MasterCard credit cards, Visa credit cards, or other
functionally simlar credit cards.

28. Therefore, the representation set forth in Paragraph
26 is false and m sl eading and constitutes a deceptive act or
practice in or affecting commerce in violation of Section 5(a)
of the FTC Act, 15 U. S.C. § 45(a).

COUNT TWO

29. In nunerous instances, in connection with the
mar keti ng of their cards, Defendants have represented,
expressly or by inplication, that consumers can use the
of fered cards to make purchases froma w de variety of
mer chants, and that consuners can use the cards to pay the
entire cost of their purchases.

30. Before consuners have paid the fee required to
obtai n Defendants’ cards, Defendants have failed to disclose
or to disclose adequately that:

a. consuners can only use the cards to purchase
items from designated catal ogs; and

b. the cards cannot be used to pay the entire cost
of the itens purchased with the cards.
These facts would be material to a consumer’s decision to
purchase Defendants’ cards.

31. In light of the representation set forth in
Par agraph 29, Defendants’ failure to disclose or to disclose

adequately the material information set forth in Paragraph 30

8




© 00 N o o0 M W N P

N N DN N D DD NDMDDNMNDNN P P P PR, PP
oo N o o A WN PP O O 0o N oo 0o d~ N+, O

constitutes a deceptive act or practice in or affecting
commerce in violation of Section 5(a) of the FTC Act, 15
U S.C. § 45(a).

VI OLATI ONS OF THE TELEMARKETI NG SALES RULE

32. The Conm ssion pronul gated the TSR pursuant to
Section 6102(a) of the Tel emarketing Act, 15 U.S.C. § 6102(a).
The TSR becane effective on Decenber 31, 1995.

33. The TSR prohibits telemarketers and sellers from
inter alia, requesting or receiving paynent of any fee or
consideration in advance of obtaining or arranging a |oan or
ot her extension of credit when the seller or tel emarketer has
guaranteed or represented a high likelihood of success in
obtaining or arranging a | oan or other extension of credit.

16 C.F.R
§ 310.4(a)(4).

34. The TSR additionally prohibits tel emarketers and
sellers from m srepresenting any material aspect of the
performance, efficacy, nature, or central characteristics of
goods or services that are the subject of a sales offer. 16
C.F.R 8§ 310.3(a)(2)(iii).

35. The TSR additionally prohibits tel emarketers and
sellers fromfailing to disclose in a clear and conspi cuous
manner all material restrictions, limtations or conditions on
using the offered good or service. 16 C F. R
§ 310.3(a)(1)(ii).

36. Pursuant to Section 3(c) of the Tel emarketing Act,
15 U.S.C. §8 6102(c), and Section 18(d)(3) of the FTC Act, 15
US.C 8 57a(d)(3), violations of the TSR constitute unfair or
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deceptive acts or practices in or affecting commerce, in
vi ol ati on of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).
37. Defendants Universal and Sarabia, individually and
doi ng busi ness as Ni ssan Bancorp, are “sellers” or
“tel emarketers” engaged in “tel emarketing,” as those terns are
defined in the TSR 16 C.F.R 88 310.2(r), (t) & (u).
COUNT THREE

38. In nunerous instances, in connection with the
tel emarketing programoffering their cards to consuners,
Def endant s have requested and recei ved paynent of a fee or
consideration in advance of consuners obtaining an extension
of credit when Defendants have guaranteed or represented a
hi gh i keli hood of success in obtaining an extension of credit
for such consuners.

39. Defendants have thereby violated Section 310.4(a)(4)
of the TSR, 16 C.F. R § 310.4(a)(4).

COUNT FOUR

40. In numerous instances, in connection with the
tel emarketing programoffering their cards to consuners,
Def endants have mi srepresented, directly or by inplication,
that after paying the requested fee, consuners will receive
Visa or MasterCard credit cards or their functional
equi val ent.

41. Defendants have thereby violated Section
310.3(a)(2)(iii) of the TSR, 16 C.F.R 8 310.3(a)(2)(iii).

COUNT _FI VE

42. I n nunmerous i nstances, in connection with the

tel emarketing programoffering their cards to consuners,
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Def endants have failed to disclose clearly and conspi cuously
t hat consunmers can only use the offered cards to purchase
items from designated catal ogs, and that consuners cannot use
Def endants’ credit cards to pay the entire cost of itens
purchased with the cards, but nmust pay 25-50% of the cost by
some ot her nethod.

43. Defendants have thereby violated Section
310.3(a)(1)(ii) of the TSR, 16 CF.R 8 310.3(a)(1)(ii).

CONSUMER | NJURY

44, Consuners throughout the United States have suffered
and continue to suffer substantial nonetary |oss as a result
of Defendants’ unlawful acts or practices. |In addition,

Def endants have been unjustly enriched as a result of their
unl awf ul practices. Absent injunctive relief by this Court,
Def endants are likely to continue to injure consuners, reap
unj ust enrichnment, and harmthe public interest.
TH S COURT' S PONER TO GRANT RELI EF
45. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b),

enpowers this Court to grant injunctive and other ancillary
relief, including consuner redress, disgorgenent, and
restitution, to prevent and renmedy any violations of any
provi sion of |aw enforced by the Conm ssion.

46. Section 19 of the FTC Act, 15 U.S.C. § 57b,
aut horizes this Court to award such relief as is necessary to
redress the injury to consuners or others resulting from
Def endants’ violations of the TSR, including the rescission
and reformation of contracts and the refund of nonies.

47. This Court, in the exercise of its equitable
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jurisdiction, may award other ancillary relief to renmedy
injury caused by Defendants’ |aw violations.
PRAYER FOR RELI EF
WHEREFORE, Plaintiff, the Federal Trade Conm ssion,

requests that this Court, as authorized by Section 13(b) of
the FTC Act, 15 U. S.C. 8§ 53(b), and pursuant to its own
equi t abl e powers:

1. Permanently enjoin Defendants fromviolating the FTC
Act and the TSR as all eged herein;

2. Award such relief as the Court finds necessary to
redress injury to consuners resulting from Def endants’
viol ations of the FTC Act and the TSR, including but not
limted to rescission of contracts, restitution, the refund of
noni es paid, and the disgorgenent of ill-gotten nonies; and

3. Award Plaintiff the costs of bringing this action,
11
11
Irrrri
11
11
11
Irrri
as well as such other and additional relief as the Court may
determ ne to be just and proper.

Respectfully submtted,
W LLI AM E. KOVACI C

Gener al Counsel

April 11, 2002
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BARBARA Y. K. CHUN
Attorneys for Plaintiff
Federal  Trade Conmm ssi on

13




