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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

)
)
UNITED STATES OF AMERICA, )
PlaintifT, )
) - Civil Action No.:
Vioo oo )
)
OXMOOR HOUSE, INC. )
a corporation, and, ) QU227 355
SOUTHERN PROGRESS CORPORATION ) C
a corporation, )
Defendants. )
)
- )
CONSENT DECREE

WIIEREAS, Plaintiff, the United States ol America, has cornmenced this aclion by filing
the Complaint herein; befcndants have waived service of the Summons and Complaint; the
parties have been represented by the attorncys whosc names appear hereafler; and the parties
have agreed to the settlement of {his action upon the following terms and conditions, without
adjudication of any issue of fact-or law and without Defendants admitting Jiability for any of the
matters alleged in the Complaint;

NOW, THEREFORE, upon stipulation of Plaintiff and Defendants, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:

1. This Court has jurisdiction of the subjcct mater and of the parties.
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2, The Complaint statcs a claim upon which relief may be granted against the Defendants
under Sections S(a), S(m)(1)(A), 13(b), 16(a) and 19 of the Federal Trade Commission Act

('FTC Act™), 15 US.C. §§ 45(a), 45(m)(1)(A), $3(b), 56(a) and 57b.

-
3. Entry of'th

e is order is in the public interest.

4. The partics hereto stipulate and agree to this Consent Decree, without trial or final
adjudication of any issuc of fact or law, 1o scttle and resolve all matters in dispute arising [rom
the allegations in the Complaint. The defendants do not admit the allcgations set forth in the
Complaint and settle this matter for the purposes of avoiding the costs of litigation. The
Comumission and Defendants stipulatc and agree that this Consent Decree constitutes a scttlement

agreement pursuant to Federal Rule of Evidence 408,

DEFINITIONS

5. “Prenotification Negative Option Plan” has the meaning set forth in Scction
425.1(c)(1) of the FTC’s Trade Regulation Rule entitled “Use of Prenotification Negative Option
Plans” (“Prenotification Negative Option Rule”), 16 C.F.R. Part 425, which is: ‘“a contractual
plan or arrangement under which a seller periodically sends to Subscribers an Announcement
which identilies merchandisc (other than annual supplements to previously aequired
merchandise) it proposes to send to Subscribers to such plan, and the Subscribers thereafter
receive and érc billed for the merchandisc identified in each such Announcement, unless by a
date or within a time specified by the seller with respect to each such Announcement the
Subscribers, in conformity with the provisions of such plan, instruct the seller not to send the

identified merchandise.”
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6. “Book Series Program” means the Prenotification Negative Option Plans operated by
the defondants that offer books to consumers for a 30-day frec trial period.

7. “Subscriber” has the meaning set forth in Scction 425.l(c)(2) of the Prenetification
Negative Option Rule, which is: “any person who has agreed to receive the benefits of, and
assume the obligations cntailed in, membership in any Negative Option Plan and whose
membership in such Negative Option Plan has been approved and accepted by the scller.”

8. “Contract-complete Subscriber” has the meaning sct forth in Scction 425.1(e)(3) of the
Prenotification Negative Option Rule, which is: “a Subscriber who has purchased the minimur
quantity of merchandise required by the terms of membership in a Negative Option Plan.”

9. “Selection” has the meaning set forth in Section 425.1(c)(S) of the Prenotification -
Negative Option Rule, which is: “the merchandise identified by a seller under any Negative
Option Plan as the merchandise which the Subscriber will receive and be billed for, unless by the
date, or within the period specificd by the scller, the Subscriber instructs the scller not to scnd
such merchandise.”

10. “Announcement” has the meaning set forth in Scction 425.1(c)(6) of the
Prenotification Negative Option Rule, which is: “any material scnt by a seller using a Negative
Option Plar‘l in which the Selection is identified and offered to Subscribers.”

11. “Form’ has the meaning set forth in Section 425.1(c)(7) of the Prenotification
Negative Option Rule, which is: “any form which the Subscriber returns to the seller to instruct
the seller not to send the Selection.”

12. “Continuity Program” mcans any plan, arrangement, or system pursuant to which a

consumer receives periodic shipments of products or the provision of scrvices without prior
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notification by the seller before each shipment or scrvice period, regardless of any trial ov
approval period allowing the consumcr to retum or be reimbursed for the product or service.

13, “Trial Conversion Offer” means any offer by the Defendants to provide a trial period
of products or services to consumers where, as a result of accepting the trial period of products or
services, consumers are enrolled in a Prenotification Negative Option Plan or Continuity
Program, or are otherwise subscquently required to contact the Defendants to avoid receiving
additional products or services and incurring any financial obligation for such additional products
or services,

CIVIL PENALTY

14, Defendants Oxmoor House, Inc. and Southern Progress Corporation, must pay to
Plaintiff a civil penalty, pursuant 10 Section 5(m)(1)(A) of the Federal Trade Commission Act, 15
U.S.C. § 45(m)(1)(A), in the amount of $500,000.

15. Defendants have previously deposited the sum of $500,000 into an escrow account
established and managed by the Federal Trade Commission ("Commission”). After entry of this
Order, the Commission will transfer this sum from this escrow fund to Plaintiff as a civil penalty.

16. In the event of any default in payment, which default continues for tcn days beyond
the due date of payment, the enlire unpaid penally, together with interest, as computed pursuant
1028 U.S.C. § 1961 from the date of default to the date of payment, will immediately becomc

due and payable,
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INJUNCTION

Business Activitics Prohibited Pursuant to
The Prenotification Negative Option Rule

17. Defendants, their successors and assigns, and their officers, agents, servants,
- employees and attomeys, and alt persons in ac
of them who reccive actual notice of this Consent Decree by personal service or otherwise, are
hereby enjoined from ever violating, directly or through any corporation, subsidiary, division or
other device, any provision of the Prenotification Negative Option Rule or as the Rule may
hereafler be amended. A copy of this Rule is attached hereto as “Appendix A” and incorporated
herein as if fully set forth verbatim. Dcefendants are enjoined from violating the Prenotification
Negative Option Rule, including, but not limited to, the f oJlowing:

Al Failing to disclosc clearly and conspicuously in any advertisement containing or
accompanying any device or material that a prospective Subscriber utilizes to
rcduest acceptance or enrollment in a Prenotification Negative Option Plan, all
material terms of membership in Defendants’ Prenotification Negative Option
Plan, as required by Section 425,1(a)(1) of the Prenotification Negative Option
Rule. Such material terms include, but are not limited to:

i, That aspect of the plan under which the Subscriber must notify the scller,
in the manner provided for by the scller, if he does not wish to purchase
the Selection;

il. Any obligation assumed by the subseriber to purchasc a minimum quantity

of merchandise;
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B.

Al

1.

v.

vi.

vii.

The right of a Contract-complete Subscriber to cancel his membership at
any time;

Whether billing charges will include an amount for posiage and handling;
A disclosurc indicating that the Subscriber will be provided with at least
ten (10) days in which to mail any Form, contained In or accompanying an
Announcement identifying the Sclection, to the scller;

A disclosure that the scller will credit the return of any selections sent to a

subscriber, and guarantee o the Postal Service or the subscriber postage to ’

return such selections to the seller when the announcement and form arc
not received by the subscriber in time to afford him at least ten (] 0) days
in which to mail his form to the seller; and

The frequency with which the Annou“lmcmcnts and Forms will be sent to
the Subscriber and the maximum number of Announcements and Forms

which will be sent to him during a 12-month period.

Failing to mail to consumers, within the time specilied by Section 425.1 (a)(3) of

the Prenotification Negative Option Rulc, a Form, contained in or accompanying

an Announcement, clearly and conspicuously disclosing that the Subscriber will

receive the Sclection identified in the Announcement unless he instructs the scller

that he does not want the Sclection; and designating a procedurc by which the

Form may be uscd for the purpose of enabling the Subseriber to so instruct the

seller; and speci(ying either the return date or the mailing date.
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Business Activities Prohibited Pursuant to
The Telemarketing Sales Rule

18. Defendants, their successors and assigns, and their officers, agents, scrvants,
employecs and attormeys, and all persons in active concert or patticipation with any one or morc
of them who receive actual notice of this Consent Decree by personal service or otherwise, are
hereby cnjoined from ever violating, directly or {hrough any corporation, subsidiary, division ot

other device, any provision of the Federal Trade Commission's Rule entitled “Tclemarketing

Sales Rule,” 16 C.F.R, Part 310, or as it may hercaficr be amended, including, but not limited to,

failing to disclose promptly, and in a clear and conspicuous manner, the nature of the goods or
services, as required by Scction 310.4(d)(3) of the Telemarketing Sales Rule. A copy of this
Rule is altached hercto as “Appendix B” and incorporated herein as if fully sct forth vcrbatin;.
Other Prohibited Business Activities

19.  Defendants, their successors and assigns, and their officers, agents, servants,
employees and attorneys, and all persons in active concert or participation with any one or morc
of them who recoive actual notice of this Consent Decree by personal service or otherwise, are
hereby enjoined from:

A. Making any representation, in any manner, expressly or by implication, in
connection with the offering to consumers of any Trial Conversion Offer,
inctuding, but not limited to, that consumers will enjoy “scrics preview
privileges,” unless, at the time of making such representation, ail material terms
and conditions of the Trial Conversion Offer are clearly and conspicuously |

disclosed, including:
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if truc, that consumers who accept a Trial Conversion Offer may receive
subsequent offers or additional products or scrvices that require consumers

to conlact the Defendants to avoid receiving additional products or

Or services;

if true, that the Defendants automatically enroll consumers in a
Prenotification Negative Option Plan or a Continuity Program, if
consumers make an initial purchase or accept products or setvices ot
products or services for a free trial period;

if truc, that consumers who aceept a Trial Conversion Offer are
responsible for returning the products that the Defendants offer, at their
cost, or that the Defcndants will pay for the cost to return such products;
and

at lcast one reasonable means consumers may effectively use to prevent
the shipment of additional products, the provision of additional services,

or any financial obligation for additional products or services.

B. Misrepresenting any matcrial term or condition of any Trial Conversion Offer.

C. Sclling or distributing or causing to be sold or distributed products or scrvices by

meaus of a Continuity Program without first obtaining the consent of consumcrs

to participate in a Continuity Program before any shipment of products or

provision of services is made, Prior to obtaining consumers’ consent, Defendants

must disclose clearly and conspicuously in all promotional materials and
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solicitations, including, but not limited to, direct mail solicitations ot inbound and

outbound telemarketing calls, all material terms and conditions of the Continuity

Program, including, but not limited to:

1i.

il

v,

Vi

Vil.

the fact that periodic shipments of products or the periodic provision or the
continuation of services will occur without further action by consumers;

a description of cach good or the type of good to be included in cach
Eshipment or a dcscrilption of the services that will be performed or
continued;

the approximatc interval between each shipment or service period or the
number of shipments or service periods per year;

the cost or range of costs for each shipment-or service period, including
whether consumers must pay for shipping and handling;

a description of the billing procedure to be employed for each shipment or
period of service;

the minimum number of purchases or minimum scrvice period required by
the Defendants, if any;

if the Defendants have a policy of not making refunds or accepting retums,
a statement that this is the Defendants” policy or if Defendants make
representations about refunds, cancellations, exchanges or repurchasing
policies a statement of all matenial terms and conditions of a guarantece,

refund or return policy; and
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viii.  a description of the terms, condilions, and procedures under which

- consumers may cancel further shipments or discontinue a service.
Shipping merchandise to consumers without obtaining their prior express cousent
to receive products, as required by Section (a) of the Unordered Mcrchandise
Statute, 39 U.S.C. § 3009(a), or as the Statutc may hereafter be amended;
provided that, if the Defendants obtain consumers’ agrcement to contact the
Defendants 1o reject products, the shipping of such products when conswmers fail
1o contact the Defendants will not constitute a violation of this Order, if the
Declendants have clearly and conspicuously disclosed to consuimers that they must
contact the Defendants to reject the products and consumers have given their -
prior, cxpress consent to this procedure; and

Mailing bills or any dunning communications to any recipient of products shipped

in violation of the foregoing Paragraph 18.D.

CESSATION OF COLLECTION EFFORTS AND CONSUMER NOTIFICATION

20. Defendants, their sucecssors and assigns, must cease all collection cfforts for all

books that were shipped to consumers when they failed to return to the Defendants rejection

Forms that were in use from January 1, 1996 through December 31, 2000.

21. Defendants, their successors and assigns, must send a notice to all current members

ol any Oxmoor House prenotification negative option plan or continuity plan disclosing all

material terms and conditions of the plan, including the consumer’s right to canccl at any time

and instructions on how to cancel by March 31, 2003. For members of Oxmoor House

prenotitication negative option plans this notice may be included with the first Announcement
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plan members receive following the date of entry of this Consent Decree, For members of a
continuily plan this notice may be included with the first product shipment plan members receive
following the date of entry of this Consent Deerce. The disclosure of the terms and conditions
must be in at least 12 (twelve) point lype and must appear on the first page of the notice,

RECORD KEEPING

22. For a period of three (3) years from the date of entry of this Consent Decree,
Defendants and their agents, employees, officers, corporations, successors, and assigns, and thosc
persons in active concert or participation with them who receive actual notice of this Order by
personal service or otherwise, and arc cngaged in the marketing or sale of Defendants’ books or
products (hrough the use of Prenotification Negative Option Plans, Continuity Programs, or Trial
Conversion Offers, arc hereby restrained and enjoined from failing to create and retain the
following records:

A. Accounting records thal reflect the cost of goods or services sold, revenucs

generated, and the disbursement of such revenues;

B3, Personncl records accurately reflecting: the name, address, and tclephone number
of each person employed in any capacity by such business, including as an
independent contractor; thatl person's job title or position; the date upon which the
person commenced work; and the date and reason for the person's termination, i
applicable;

C. Customer files containing the names, addresses, phone numbers, dollar amounts

paid, quantity of items or services purchascd, and description of items or services

CONSENT DECREE, Page 11 of 16
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purchased, to the extent such information Js obtamed in the ordinary course of
business;

Written complaints and complaints sent via electronic mail, whether received

 dircetly, indirectly or through any third party, regarding the terms of or enroliment

in any Prenotification Negative Option Plan, Continuity Program, or Trial
Conversion Offer, and any responses to those complaints; and all rccords of
cc;xnplaints received over the telephone to the extent such information is obtained
in the ordinary course of business;

Refund requests (whether received directly, indircctly or through any third party)
regarding the terms of or enrollment in any Prenotification Negative Option Plan,
Continuity Program, or Trial Conversion Offcr, and any responscs o those
requests; oxcluding, however, requests for refunds made under the terms of a free
trial offer; and

Copies of all sales scripts, training materials, advertisements, ot other marketing

materials,

PERSONS AFFECTED; CONTINUING JURISDICTION

23. Defendants, their successors and assigns, shall, within thirty (30) days of the entry of

this Consent Decree, provide a copy of this Consent Decree, the Prenotification Negative Option

Rule, the Telemarketing Sales Rule, and the Unordered Merchandise Statute to each of its

officers, agents, scrvants, cmployees and atlormeys who are engaged in the marketing or sale of

Defendants’ books or any other product, through the use of Prenotification Negative Option

Plans, Continuity Programs, or Trial Conversion Offers, secure from each such person a signed
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(]
no

NOV-07-2002 THU 11:40 AM FAX NO. ’ P,

x

statement acknowledging reccipt of a copy of this Consent Decree and all other materials listed

above, and shall, within ten (10) days of complying with this Paragrapl, provide an affidavit to

0

o

-
o+
]
<

2

)
@)}

Pennsylvania Ave,, N.W., Washington, D.C. 20580, setting forth the fact and manner ol their
compliance, including the name and title of each person to whom a copy of the Consent Dcerce
and other materials have Been provided.

24. Defendants, their successors and assigns, shall notify the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal Trade Cormmission, 600
Pcnnsylvania Ave‘., N.W., Washington, D.C. 20580, at lcast thirty (30) days prior to any change
in Delendants’ business including, but not limited to, merger, incorporation, dissolution,
assignment, sale which results in the emergence of a successor corporation, the creation or
dissolution of a subsidiary or parent, or any other change which may affect Defendants’
obligations under this judgment. Provided, however, that with respect lo any proposed change In
the corporation aboul which the Delendanis learn less than 30 days prior to the date such action
is to take place, the Defendants shall notify the Commission’s Associate Director for
Enforcement as soon as practicable afler obtaining such knowledge,

25. Defendants are hereby required, in accordance with 31 U.S.C. § 7701, to furnish to
the Federal Trade Commission theit taxpayer identifying numbers (employer identification
numbers), which shall be used for purposcs of collecting and reporting on any delinquent amount
arising out of Defendants’ relationship with the government,

26. This Court shall retain jurisdiction of this matter for the purposes of enabling any of

the parties to this Consent Decree to apply to the Court at any time for such further orders or
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directives as may be necessary or appropriate for the interpretation or modification of this
Consent Decree, for the enforcement of compliance therewilb, ot for the punishuent of
violations thercof.

JUDGMENT 1S THEREFORE ENTERED in favor of Plaintift and against Defendants,
pursuani to all the terms and conditions recited above.

Dated: , 2002,

United States District Judge

The partics, by their respective counsel, hereby consent to the terms and conditions of the
Consent Decree as set forth above and conscnt to the entry thereof. Defendants waive any rights

that may arise under the Equal Access to Justice Act, 28 U.S.C. § 2412,

DATED: FOR THE UNITED STATES OF AMERICA:

ROBIRT McCALLUM, Jr.
Assistant Attorncy General

Civil Division

U.S. Department of Justice

ALICE H, MARTIN

United States Attomey
Northem District of Alabama
180) Fourth Avenue, North
Birmingham, AT, 35203-2101
(205) 244-2001

Herbert J. Lewis, III
Assistant United States Attomey
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EUGENLE M. THIROLF
Dircctor
Office of Consumer Litigation

By: ﬁ@i %@U—&(L g‘/.t;:y
ELIZABETH STEIN Mf/
Attorney

Office of Consumer Litigation

Civil Division

U.S. Departiment of Justice

P.O. Box 386

Washington, DC 20044
(202) 307-0486

FOR THE I'EDERAL TRADLE COMMISSION

féfuwe <5 Mz é"‘(fc//ﬂ,/j‘

ELAINE D, KOLISH
Associate Director

Division of Enforcement
Bureau of Consumer Protection
Iederal Trade Commission

-1

e

JAMES REILLY DOLAN
Assistant Director

Division of Enforcement
Burcau of Consumer Protection

\

IA <
Alovis A Dpec e
ROBIN ROSEN SPECTOR
EDWIN RODRIGUEZ
Attomeys
Division of Enforccment
Federal Trade Commission
600 Pennsylvania Ave,, NW
Washington, DC 20580
(202) 326-3147
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FOR THE DEFENDANTS

OXMOOR HOUSE, INC.
SOUTHERN PROGRESS CORPORATION

By: E/WA@%‘%\V

BRUCE AKIN 7
Exccutive Vice President

By: 1 b @’A
SABRINA SIMON
Corporate Counse] for the Defendants

Southemn Progress Corporation
2100 Lakeshore Drive
Birmingham, AL 35209

(205) 445-6000
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PART 425—~USE OF PRENOTIFI-
CATION  NEGATIVE  OPTION
PLANS

$425.1 The rule.

(a) In connection with the sale, offer-
ing for sale, or distribution of goods
and moerchanlise in or affecting com-
merce, a8 ‘commerco’’ is defined in the
Foderal Trade Commission Act, it 15 an
unfair or deceptive act or practice, for
a seller In connection with the use of
any negative option plan to fail to
comply with the following require-
ments. '

428

APPENDIX A
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cwenby (20) days prior %o the return
date or at least fiftecn (15) days prior
to the malling date, or provide o mail-
ing date ot least ten (10) days after re-
ceipt by the subseriber, provided, how-
ever, that whichever systom the seller
chooses for mailing the anpouncement
and form, such system must provide
the subscriber with at least ten (10)
days in which to mail his form.

(o) In connection with the sale or dis-
tribution of goods and merchandise in
or affecting commerce, as “commeros”’
ig defined in tho Fodoral Trade Com-
mission Act, it shall congtitute an un-
faly or deceptive act O¥ practice for a
aeller in connection with the use of any
negative option plan to:

(1) Refuse bto orediy, for the full
involced amount thersof, the return of
any selection sent to a subszoriber, and
to guarantee to the Postal Service of
the subscriber postage adequate to re-
turn such selection to the selleyr, when!

(i) "The selection {s sent to a sub-
acriber whose form indicating that he
does not want to receive the selection
was received by the seller by the return
date or was malled by the gubscriber by
the mailing date;

(1) Such form i received by the sell-
er after the return date, hut hag been
malled by the subscriber and post~
marked at least 3 day$ prior to the re-
turn date;

(iii) Prior to the date of shipment of
such selection, the seller has received
from a conbract-complete subscriber, &
written notice of cancellation of mem-
vership adequately jdentifying the sub-
scriber; however, this provision 18 ap-
plicable only to the 7irat selection sent
to a canceling contract-complete pub-
scriber after the seller has received
written notice of cancellation. After
the first selection shipment, all selec-
rion shipments thereafter are deemed
to be unordered merchandise pursuant
to sectlon 3009 of the Postal Reorga=
nization Act of 1870, as adopted by the
FPederal Trade Commiasion in its public
notice, dated September 11, 1970,

vy The announcement and form are
not received by the subscriber in time
Lo arord him at least ten (10) days in
which to mall his form.

(2) Fail to noulfy & subscribey known
by the seller to be within any of the
circumstances set forth {n paragraphsa

429

@m)D) through (V) of this sectlon,
that if the subscriber elects, the sub~
acriber may return the selection with
return postage guarantesd and receive
a oradit to his account.

(3 Refuse 1o ship within 4 weeks
after receipt of an order merchandise
due gubscribers as jntroductory and
bonus morchandise, unless the seller i3
unable to dellver the merchandise
originally offered due ta unanticipated
circumstances beyond the seller's con-
trol and promptly makes & reasonably
equivalent alternative offer, However,
whore the subscriber refuses to accept
aiternatively offered introductory mer-
chandise, but instead insiste upon ter-
mination of his membership due to the
seller’s failure to provide the sub-
geriber with his originally requested
introductory morchatdise, ¢r any borI-
tion thereof, the seller muset comply
with the subscriber’s request for can-
cellation of membership, provided the
subscriber returns to the seller any in-
trodnctory merchandise which already
may have been sent him.

(4) Fail to terminate promptly the
membpership of a properly {dentified
contract-complete sibscriber upon his
written vequest,

(3) Ship, without the ezpress consent
of the subscriber, aubsatituted merchan-
dise for that ordered by the subscriber.

{¢) For the purposes of this part:

(1) Negative option plan refers to &
contractual plan or arrangement under
which a seller periodically gends to
aubscribers an announcement which
identifies merchandise (other than an-
nual supplements to previously ac-
quired merchandise) it proposes to sond
to subscribers to such plan, and the
gubscribers therealter receive and are
bilted for the ynerchandise jdentificd in
sach such annpouncemecht, unless by a
date or within a time specified by the
seller with respect to each such an-
nouncement the subscribers, in con-
formity with the provisions of guch
plan, instruct the scller not to send the
{dentified merchandige.

(2) Subscriber mesns any person who
has agreed 10 recelve the benefits, of,
and assume the obligationsa entailed in,
memberahip in any negative option
plan and whose membership in such
negative option plan has been approved
and accepted by the acller.

S vy
i i Ll 3

|
AL
[

7

- "

| |

R

h |

i

P 03/08



NOV-07-2002 THU 12:37 PM

FAX NC.

P1. 429

(3) Conlract-complete subscriber refers
to a sunbgcriber who haa purchased the
minimum quantity of merchandise re-
guired by the terms of membership in a
negatbive option plan,

(8) Promotional material refers to an
advertisement containing or aceom-
panying any device or material which n
progpective subscriber gends to the
soller to request acceptance or enroll-
ment in a negative option plan,

(8) Selection refors to the merchandiss
identif{ad by 2 seller under any nega-
tive option plan as the merchandise
which the subscriber will receive and
be Dilled for, unless by the date, or
within the period specified by the gell-
er, the subseriber instructs the seller
not to send suoch merchandise.

(6) Announcement refersd to any mate-
rial sent by a seller using a ncpative
option plan in which the selection is
identified and offered to subscribers.

(7) Form refers to aly form which tho
gsubsgcriber retwrmns to the seller to in-
struct tha seller not to send the selec-
tion.

(8) Return dale refers to a date speci-
fied by a seller using a megative option
plan ag the dato by which a form must
be received by the seller to prevent
shipiment of the selection.

(9) Muailing date refers to the time
specified Ly a seller using a negative
option plan as the time by or within
which a form must be madled by a sub-
scribver to prevent shiprrent of the se-
lection.

(38 Btat. 717, as amended; 16 U.S,0, 11-68)

(8% IR 189G; Feb, 22, 1973; 38 I'R 6991, Mar. 18,
1973, ag amended at 83 ¥R 44562, Aug. 20, 1308]

16 CFR Ch. 1 (1-1-02 Ediflon)
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free brochure.

(NHTSA)

Additional Information
DEPARTMENT OF ENERGY (DOE)
For more information about AFVs, contact DOE's National
Alternative Fuels Hatline, 1-800-423-1D0OE, and ask for its
NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION -

For more information about vehicle safety, contact NHTSAS |
Auto Safety Hotline, 1-808-424-9393,

The informabon oo iz 3et i reqused by e Fedeedd Tragg Sommmzien, 16 £FR Fart 503

Figurs @

PART 310—TELEMARKETING SALES
RULE

Sec.

330.1 Scope of regulations in this part.

310.2 Definitions.

310.3 Doceptive telamarketing acts or prac-
bicuy,

310.4 Abuaive telemarksting acts or prac-
tices.

3105 Recordksoping requirementa.

310.6 Exemptions,

§10.7 Actions by States and private Dersons.

3108 Sevorability.

ATUTHORITY: 15 U.S.C. §101-6108.
SOURCE: 60 F'R 13864, Aug. 23, 1895, unless
otherwise noted. .
§310.1 Scope of regulations jn thiy
part,

Thig part implements the Tele-
marketing and Consumer Fraud and

386

Abuse Prevention Act, 15 U.5.C. 6101-
6108,

$510.2 Definitions,

(a) Acquirer means a husiness organi-
zation, financial institution, or an
agent of & business organization or fi-
nancial institution that has authority
from an organization that operates or
licenaer a credit card syatem to author-
ize merchahts to accept. transmit, or
process payment by credit  card
through the credit card system for
rmoney, goods or services, or anythlog
glze of valne.

(b) Attorney General means the chief
legal officer of a Stata, ‘

(¢) Cardholder means a Dperson to
whom a credit card {s issued or who {2
authorized to use a credit card on ba-
half of or in addition to the persen to
whom thoe credit card is issued.

(@) Commission means the Fed
Trade Commission.

pral
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{e) Credit means the right granted by
a creditor to & debtor 4,0 defer payment
of debt or to incur debt and defer its
payment, .

(f) Credit card meang any card, plate,
coupon book, or other credit device ex-
isting for the purpose of obtalning
money, property, labor, or gervices on
cradit.

(g) Credit card sales draft means any
record or sevidence of a credit card
rranpaction.

{(h) Credit card system means any
method or procedure used (o Pprocess
cradit card transactions involving cred-
it cards iesued or licensed by the oper-
ator of that system.

(1) Customer means any peraon who 18
or may be required to pay for goods or
services offered through tele-
marketing.

() Investment opportunily means any-
thing, tapeible or intangible, that i of-
fered, offered for sale, sold, or traded
pased wholly or in part on represenla-
tiong, sivher sxpress or jmplied, about
past, present, or futare income, profit,
or appreciation.

(k) Material means likely to affect a
peraon’s choice of, or conduct regard-
ing, goods or services,

(1) Merchant Means & Person who 18
authorized under A written confract
with an acquirer to honor or accept
credit cards, oy to trangmit or process
for payment credit oard payments, for
the purchase of goods oT services.

(m) Merchant agreement means a writ-
ten contract between a rmerchant and
an acquirer $o honor Or accept credit
cards, or to trangmit or process for
payment credit card payments, for the
purchase of goods or services.

(n) OQutbound telephone call means &
telephone call initinted by & tele-
merketer to induce the purchase of
goods or services.

(0) Persom meana any {ndividual,
group, unincorporated association, m-
ited or general partnership, COIpord~
tion, or obher businesa antity,

(p) Prize xmeans anything offered, or
purportedly offered, and given, or pur-
portedly given, L0 a person by chance.
For purposes of this definition, chance
axists if a persop 18 guaranteed to re-
ceive an item and, at the time of the
offer or purported offer, the tele-

§310.2

marketer does not identify the specific
item that the person will receive.

(@) Prize promotion means,

(1) A sweepstakes oY other game of
chance; oF

(2) An oral or written express or im-
plied representation that & person has
won, has becn selected to receive, or
may be ellgible to receive o prize or
purported prize.

(r) Seller means any DeTB0D who, in
connection with a telemarksting trans-
actiop, provides, offers to provide, or
arranges for others to provide goods or
services to the customer in exchange
{or consideration.

(s) State meens a0y State of the
United States, the District of Coluym-
bia, Puerto Rico, the Northern Mariana
Islands, and any texritory or possession
of the Upited States,

(t) Teiemarketer means any Pperson
who, in connection with telemarketing,
initiates or receives telsphone calls to
or from & customer.

(n) Telemarketing Mmeans a plan, pro-
gram, or carnpaign which i8 conductecd
to induce the purchase of poods or serv~
ices by use of one Or TMOre tolephones
and which involves more than one
interstate telcphone call., The term
does not include the solicitation of
aales through the mailing of & catalog
which: Contains a written description
or illustration of the goods or services

_affered for sale; includes -the business

address of the scller; includes multiple
pages of written material or jllustra-
tions: and has been issned not less fro-
quently than once & ycar, when the
person making the solicitation does
not solicit customers by telephone but
only recelves calls initiated by cus-
tomers in response to the catalog and
during those calls takes orders only
without further solicitation. For pur-
poses of the previous sentence, the
term furiher solicitation does not in-
¢lude providing the customer with in-
formation aboul, or attempting 0 gell,
any other item tncladed in the same
catalog which prompted the customer’s
call or in a substantially similar cata-
log.

387




R

NEJV—U?—2002 THU 01:01 P

TIE Y e

Skt

FAX NO.

§310.3

$310.3 Deceplive telemarketing acts or
practices.

(a) Prohibited deceptive telemarketing

acts or practices. It is a decceptive tele-

marketing act or practice and a viola-

“-tion of this Rule for any seller or-tele- -

marketer to cngage in the following
conduct;

(1) Before a customer pays? for goods
or services offered, failing to dlsclose,
in a clear and conspicuous manner, the
following maturial information:

(i) The total costs to purchase, re-
celve, or use, and the quantity of, any
goods or services that are the subject

‘of the sales offer;?

(i) All material restrictions, limita-
tions, or conditions to purchase, re-
celve, or use the goods or services that
are the subject of the sales offer;

(iif) If the seller has & policy of not
making refunds, canccllations, ex-
changes, or repurchases, & statement
informing the customer that this g the
seller’s policy; or, if the geller or tole-
marketer makes a ropresentation
about a refund, cancellation, exchangs,
or repurchase policy, a statoment of all
material terms and conditiong of such
polioy;

dv) In any prize promotion, the odds
of being able to receive the prize, and if
the odds are not calculable in advance,
the factors used in calculating the
odds; that no purchase or payment {3
required to win a prize or to partici-
pats in a prize promation; and the no
purchase/no payment method of par-
ticipating in the prize promotion with
elther instructions on how to partiei-
pate or an address or local or toll-free
telephone number to which custorners
may write or call for information on
how to participats; and

1Whon a seller or telemarketer uses, or di-
rects a customar Lo use, a courtor Lo trone-
port payment, the seller or telermnarkater
must malko the disclosures rtequired by
§310.8(a)1) befcre sending a courler Lo pick
up payment or authorization for payment, or
dirscting & customer to bave a courler pick
up payment or authorization for payment.

2For offors of consumer credit products
subject to the Truth in Lending Ach, 15
U.8.C. 1601 ¢t seq., 2nd Regulation 7%, 12 CFR
part 226, complinnce with the disclosure re-
gquirements undor the Truth in Lending Act,
and Regulation %, shall constitute complt-
ance with §310.3(a)X1)(1) of this Ruls.
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(v) All materinl costs or conditions
to receive or redeem a prize that s the
subject of the prize promotion;

(2) Misrepresenting, directly or hy

implication, any of the following mate-
rial information:
() The total costs to purchase, re-
celve, or use, and the quantity of, aay
goods or services that are the subject
of a sales offer;

(1) Any materia] restriction, ilmnlta-
tion, or condition to purchase, receive,
or use goods or services that are the
aubject of 2 sales offer,

(i) Any material aspect of the per:
formance, efficacy, nature, or central
characteristios of goods or services
that are the subject of a sales offer;

(iv) Any material aapect of tho na
ture or terms of the seller's refund
cancellation, exchange, or repurchast
policies;

(v) Any material aspect of a priz
promotion including, but not Iimiter
to, the odds of being able to recelve ¢
prize, the nature or value of a prize, o
that a purchase or payinent ia requirac
to win a prize or to participate in i
prize promotion;

(vi) Any material aspect of an invest
ment opportunity including, but no
1imited to, rigk, liquidity, earnings po
tential, or profitability; or

(vi) A seller's or telemarketer’s af
filiation with, or endorsement, by, an:
government or third-party organiza
tion;

(3) Obtaining or gubmitting for pay
ment a checlk, draft, or obher form o
ncgotiable paper drawn on a person’
checking, savings, sharve, or similar ag
count, without that person's expros
verifiable authorization. S8uch anthor
ization shall be deemed verifiable |
any of the followlng reans are em
ployed:

(1) Bxpress written suthorization b
the customer, which may include th
customer’s signature on the negotlabl
instrument; or i

(11) Bxpresg oval authorization whic
s tape recorded and mada availab!
upon request to the customer’s bhan
and which evidences clearly both th
customer's authorization of paymern
for the goods and services that are tb
subject of the sales offer and the o
tomer's receipt of all of the follow!
information:
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(A) The date of the draft(s):

(B) The amount of the draft(s);

(C) The payoy’s DAING;

(D) The numbey of draft payments (if
more than one);

() A telephone pumber for customer
inquiry that is answered during normal
husiness hours; end

(¥) The date of the customer's oral
anthorization; Or

(iil) Written confirmation of the
rransaction, sent to the customer prior
to submigsion for payment of the cus-
comer's check, draft, or other form of
negotiable paper, that includes:

{A) All of the information contalned
in §§310.3(a)(3)(1&)(A)~(I«‘); and

(B) The procedurss by which the cus-
tomer can obtain a refund from the
seller or telemarkcter in the event the
confirrnation is inaccurate; and

(4) Making & false or misleading
statement to induce any person to pay
for goods or services.

(b) Assisting and facilitating, It 18 2 de-
ceptive telemarketing act or practice
and o violation of this Rule for 8 per-
son Lo provide substantial assjstance or
support to any seller or telemarketer
when that person Knows or consciously
avoids knowing that the seller or tcle~
marketer is engaged in any act or prac-
tice thal violates §§310.3 (a) or (e}, Or
§310.4 of this Rule,

(c) Credit card luundering. Ezcept 38
expressly permitted by the applicable
credit card system, it is 2 deceptive
telemarketing act oOr practice and &
violation of this Rule for:

(1) A merchant to present Lo Or de-
posit into, or cause gnother to present
to or deposit into, the credit card sys-
tam for payment, & credit card sales
draft generated by a telemarketing
transaction that is not the result of &
telemarketing cradit card transaction
petwean the cardbolder and the mer-
chant;

(2) Any person to employ, sollcit, or
otherwise cause & merchant or an em-
ployee, representative, or agent of the
merchant, to present to or deposit into
the credit card system for paymens, A
credit card sales draft generated by 8
telemarketing transaction that is not
the result of a telemarketing credit
card transaction between tha card-
holder and the merchant; or

N'OVfO7—2DU2 THU 01:02 PM
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(3) Any person to obtain access to the
credit card gystem through the use of a
buasiness relationship or an afiiliation
with & merchant, when such access is
not authorized by the merchant agree-
ment or the applicable credit card sys-
tem.

§310.4 Abusive telemarketing acts or
proctices.

(n) Abusive conduct generally, It 18 an
abusive telemarketing act or practice
and a violation of this Rule for any
galler or telemarketer to engage in the
following conduct:

(1) Threats, {ntimidation, or the use
of profanc or obscene Janguags;

(2) Requésting or receiving payment
of any fee or consideration for goods or
gervices represented to remove deroga-
tory information from, or {mprove, a
person’s oredit higtory,  credit record,
or credit yating untill

(i) The time framg¢ in which the seller
has represented all of the goods oY
services will be provided to that person
has expired; and

(31) The seller has provided the person
with documentation in the form of &
consumer report from & consuINer re-
porting agency demonstrating that the
promised results havs been achieved,
such report baving been iesued more
than six months after the rosults were
achieved. Nothing in this Rule should
be construed to affect the requirement
jin the Pair Credit Reporting Act, 15
1.8.C. 1681, that a consumer report
may only be obtained for a specified
permissible purpose;

(3) Requesting or receiving payment
of any fee or consideration from a per-
gon, for goods or services represented
to0 recover or otherwise assist in the re-
turnp of money Or aay other item of
value paid for by, or promised o, that
person in a previous telemarketing
transaction, until ssven 7y business
days after such money or other item is
deliversd to that person. This provision
shall not apply to goods of services
provided to & person by a lcensed at-
torney; or

(%) Requenting or roceiving payment
of any fee or consideration in advance
of obtaining a loan or other extension
of crodit when the galler or tele-
marketer Thas guaranteed or rep-
resented a high 1ikelihood of success in
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ohtaining or arranging a loan or other
extension of credit for a person.

(b) Pattern of calls. (1) It i3 an abusive
telemarketing act or practice and a
violation of this Ruls for a tele-
marketer to engage in, or for a seller
%0 canso a telemarketer to engage iu,
the following conduct:

(1) Cansing any telsplhone to ring, or
engaging any person in telephone con-
versation, repcatedly or continuously
with intent to annoy, abuse, or harass
any person at the called number; or

(11) Initfating an outbound telephone
call to a person when that person pre-
viously has stated that he or she does
not wish to receive an outbound tcle-

phone call made by or on behalf of the -

soller whose goods or services are being
offered,

(2) A seller or telemarketer will not
be liable for violating §310.4(b)QV)(11) if:

(1) It has ostablished and imple-
mented written procedures to comply
with §310.4(b)(1)(i1);

(41) It hag trained its personnel in the
procedures established pursuant to
§310.4¢0)(3)1):

(1i) The seller, or the tclemarketer
acting on behalf of the aeller, has
maintained and recorded listy of per-
sony who may not bo contacted, in
compliance with §310.4(b)(1){d1); and

(Iv) Any subscquent call is the result
of error.

(¢) Calling time rtesirictions. Without
the prior consent of a person, it is an
abusive telemarketing act or practice
and a violation of this Rale for a tele-
marketer to ¢ngage in outhound tele-
phome calls to a person’s residence at
any time other than botween 8 a.m.
and 9 p.m, local time at the called per-
son'g location,

(d) Required oral disclosures. It {3 an
abusive telemarketing act or practice
and a violation of this Rule for a telc-
markéter In an outbound telephone
call to fail to dizclose promptly and in
a clear and congpl{cuous manner to the

person recelving the call, the following
information:

(1) The identity of the seller;

(2) That the purposs of the call is to
sell gooda or Bervices;

(3) The nature of the goody or zerv-
lces; and

(4) That no purchase or payment is
necessary to be able to win a prize or

390
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participate In a prize promotion if a
prize promotbion ig offered. This discly-
sure must be made before or in con-
junction with the description af the
prize to the person called. If requested
by that person, the telemarkeater must
disclosd” the no-purchase/no-payment
entry method for the prize promntion.

§310.5 Recordkeoping requirements.

(a) Any seller or telemarketer zhal)
kesp, for a period of 24 months from
the date the record is produced, the fol.
lowing records relating to {ts tela
marketing activities:

(1) All substantially different adver-
tising, brochures, telomarketing
scripts, and promotional materials;

(2) The name and last koown address
of sach prize reciplent and the prize
awarded for prizes that are rep-
reaented, directly or by implication, to
have a value of $25.00 or more;

(3) The name and last known address
of each customer, the goods or services
purchased, the date such goods or gerv-
ices wars shipped or provided, and the
amount pald by the customer {or the
goods or gervices;?

(1) The name, any flctitions name
used, the last known home address and
telephone numnber, and the job title(a)
for all current and former employess
directly {nvolved {n telephone sales;
provided, however, that {f the sallep or
telomarketer permits fictitious namen
to be used by employees, each ficti-
tious narme must be traceabls to conly
one spocific employee; and

(5) All verifiable authorizaticns re-
quired to be provided or received under
this Rule.

() A seller or telemarketer may
Keep the records vequired by §310.5(a)
{n any form, and In the manner, for-
mat, or place ag they kecp such rocords
in the ordinary courge of business.
Faflure to keep all records rcguired by
§310.5(2) shall be a violation of this
Rule.

(¢) The seller and the telemarketer
calling on behalf of the seller may, by

3¥or offers of gonswner credit products
subjoct to the Truth in Lending Act, 15
U.8.C. 1601 et 2eq., nnd Regulation Z, 12 C¥R
part 226, compliance with the recordkecping
requirements under the Truth in Lénding
Act, and Regulation Z, shall conat{tute com-
pliance with § 310.6(a)(3) of this Rule.
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written agreement, allocate responsi-
bility between themselves for the rec-
ordieeping required by this section.
When o seller and telemarketer have
entered into sueh an agreement, the
germs of that agrooment shall govern,
and the seller or telemarketer, as the
caae may be, need not keep records
that duplicate vhose of the other. If the
agreement 1s unclear as to who must
maintain any reculred record(s), or if
no such agreement exists, the seller
enall be responsible for complying with
§5310.5(a)(1)~(3) and (5); ‘the tele-
marketer shall be responsible for com-
plying with §310.5(a)(D).

(d) In the ovent of any dissolution or
terminabion of the saller’s or tele-
marketer's husiness, the principal of
that seller or telemarketer shall main-
tain all records as required under this
sccbion, In the event of any sale, as-
signment, or other shange in ownership
of vhe aeller's oy telemarketer’s busi-
pess, the succeasor husiness shall main-
tain all records requixod under thia sec-
tion.

£510.6 Exemptions,

The following  acts OT practices are
exempt from this Rule:

(n) The sale of pay-~per-call services
subject Lo the Commission’s “Trade
Regulation Bule Parsuant to the Tele-
phone Disclosure and Pispuve Resolu-
tion Act of 1992, 16 CFR part 308,

(b) The sale of franchises subject to
the Commission's Rule entitled ‘‘Dig-
closure Requirements and Prohibitions
Concerning Franchising and Buglness
Opportunity Yentures,” 16 CFR part
436; .
(c) Telephone calls 1o which the sale
of goods or services {s not completed,
and payment or puthorization of pay-
ment i3 not required, until after a {ace-
to-face pales presentation by the seller;

(d) Telepbone callg initiated by a ous-
tomer that are not the result of any so-
licitation by @ seller or telemarketer;

(e) Telephone cally initiated by & cus-
vomer in response to AD advertisement
through any media, other than dirsct
mail sclicitations; provided, however,
thot this exemption does not apply to
calls initiated by & customer in re-
gponse LO an advertisement relating o
investment opportunities, goods ©OT
services described in §§910.4(a) (2) or

§310.7

(3), or advertisements that guarantee
or represent a high likelihood of suc-
cess in obtaining or arranging for ex-
tensiona of credit, if payment of o fee is
required in advance of oblaining the
oxtension of credit;

(0) Telephone calls initiated by a cus-
tomer in response to a direct mail so-
licitation that clearly, conspicuously,
and truthfully discloses all material
information listed in §310.3(z)(1) of this
Rule for any item offered in the direct
rnail solicitation; provided, however,
that this exemption dces not apply to
calls initiated by a customer in re-
gponse to & direct mall solicitation re-
lating to prize promotions, investmont
opporiunities, goods or services de-
scribed in §5810.4(a) (2) or 3), or direct
mail solicitations that guarantee oOr
represent a high likelihood of success
in obtaining or arrarging for exten-
sions of credit, if payment of a {ce is
required in advance of obtaining the
extension of credit; and )

(g) Twlephone calls between a tele-
marketer and any business, except
calls involving the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that §3810.5 of this Rule
shall mot apply to sellers or tele-
marketers of nondurable office or
cleaning supplies.

§310,7 Actions by States and private
persons,

(a) Any attorney gencral or other of-
ficer of a ftate authorized by the State
to bring an action under the Tele-
marketing and Congamer Fraud and
Abuse Prevention Aot, and any private
person who brings an action under that
Act, shall serve writlen notice of its
gotion on tho Commission, if feasible,
prior to its initinting an action under
thig Rule. The notice shall be sent to
the Office of the Director, Burean of
Consumer Protection, Federal Trade
Coramission, Washington, DC 20580, and
ghall include a copy of the State's or
private person's complaint and any
other pleadings to be filed with the
court. If prior notice is not feasiblc,
the State oy private person shall serve
the Commigsion with the required no-

_tice immnediately upon instituting 1its

action.
(b) Nothing contained in this section
ahall prohibit any attorney general or

391




FAX NO, P 08

§310.8 16 CFR Ch. I (1-1-02 Edition)

other authorized State official from
proceeding in State court on the basis
of an alleged violation of any civil or
criminal statute of such State.

§310.8 Sevearability.

The provisions of this Rule are sepa-
rate and geverable from one another. If
any provision ig stayed or determined
to be invalid, it s the Commission’s in-
tention that the remaining proviasions
shall continue in effect.
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REASONS FOR SETTLEMENT

This statement accompanies the Consent Decree executed by defendants Oxmoor House,
Inc. and Southem Progress Corp., in settlement of an action brought to recover penaltics and

other cquitable relief from defendants for engaging in acts or practices in violation of the Section
5 of the Federal Trade Commission Act (“FTC Act™), 15 U.S.C. § 45, the Commission’s Rule
concerning the Use of Prenotification Negative Option Plans (“Negative Option Rule”), 16
C.F.R. § 425, the Commission’s Telemarketing Sales Rule (“TSR”), 16 C.F.R. Part 310, and the
Unordered Merchandise Statute, 39 U.S.C. § 3009.

Pursuant to Section S(m)(3) of the Federal Trade Commission Act, as amended (15
U.S.C. § 45(m)(3)), the Commission hereby sets forth its rcasons for settleruent by cntry of a
Consent Decree and injunction:

On the basis of the allegations containcd in the attached Complaint, the Conunission
believes that the payment of $500,000 in civil penalties by the defendants constitutes an
appropriate amount upon which to base a scitlement. The amount should assure
compliance with the law by the defendants and by others who may be in violation of the
FTC Act, the Negative Option Rule, the Telemarketing Sales Rule, and the Unordered
Merchandise Statute. Further, the defendants are permanently enjoined from engaging in
acts or practiccs that are prohibitcd by these laws. With the entry of such Consent Decrec
the time and cxpense of litigation will be avoided.

For the foregoing reasons, the Commission believes that the settlement by entry of the
attached Consent Decree with Oxmoor House, Inc. and Southern Progress Corp. is justified and
well within the public interest.



