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To:  The Honorable James P. Timony
Administrative Law Judge

COMPLAINT COUNSEL'S RESPONSE TO RESPONDENTS®
MOTION FOR A SIXTY-DAY EXTENSION OF TIME

Complaint Counsel files this response to Respondents’ Motion for a Sixty-Day Extension
of Time, made pursuant to Rule 3,51 of the Commission’s Rules of Practice. Rule 3.51 allows
for sixty-day extensions of the one-year pened for rendenng an initial decision onty wpon a
finding of “extraordinary circumstances™ by the admintstrative law judge. Those circomstances
are not present in this case. Respondents cite three principal reasons for their request: (1) the
large number of depositions outstanding (approximately 20) that may nol be comploied prior to
the July &, 2002, deadline for the completion of discovery; (2) the discovery requests izsucd by
Coniplaint Counsel on fune 7, 20{}2 m accordance with the First Revised Scheduling Order

entered May i, 2(02; and (3) the complexity of the case.



As cxplamad bolow, Complamnt Counsel bolieves that a sixly-day extension is
unwartanted and recommends that exceptions to the July 8, 2002 cut-off date for discovery be
granted, 48 necessary to complete depositions of witnesses and {o eomplele Respondents’
production of documents in response Lo the June 7 document requests. Otherwise maintaining
the cxisting pretrial schedule will motivate Complaint Counscel and Respondents to refine their
witncss lists and move thiz litigation forward to a timely complation.

MNonetheless, if this Court is inclined to grant an extension of the pretrial schedule,
Complaint Counsel recommends that the Court extend the date for commencement of trial by no
more than four weeks. A proposed allemnative schedule is attached, which provides for
commencement of the hearing on October 7, 2002.} Under Respondents’ proposed schedule, the
hearing would commence ont November 12, 2002, and the 1iigation would rn into the holiday
season, potentially causing difficulties in scheduling witnesses and additional delays.

The Depositions

In theit motion, Respondents reference approximately 20 outstanding depositions that
may not be completed by the July 3, 2002, cut-0il date for discovery (Respondents” WMolion at 2).
During the course of this litigation, there has not been & single deposition that has been cancelled
or rescheduled due to Complaint Counsel. Complaint Counsel has endeavored to meet all dates
and times for depositions sugpcsted by Respondents, even thomgh they may not have heen set at

times convenient for Complaint Counsel. Moreover, Respondents have had adequate notice of

! The one-vear anniversary of the issvance of the compiaint in this mattcr will be
October 25, 2002, Consequently, even if the heanmg commences 1 QOctober 2002, 1t will be
neeessary (o grani al least one 60-day citension of time to complste the lidgation and allow the
Court time to write a deeision.
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Complaint Counsel’s third party witnesses. There are currently 23 wilnesses on Comnplaini
Connsel's Revised Wimess List.® Respondents have hoen aware of the identity of thirteen of
these individnals since March 14, 2002, more than three months ago, when Complaint Counsel
turned over affidayits in its posscasion to Respondents. Respondents became aware of the
identity of eight more of these individuals on April 22, 2002, when Complaint Counsel provided
its [mitial Witness List to Respondents, Compilaint Counsel listed only three additional
individuals on 1ts Rovised Withess List on May 28, 2002,

Complaint Counsel has infonmed Respondents that there arg a small number of witnesses
that it may wish to add to its Revised Witness List; Respondents have likewise notified
Complaint Counsel that they have a small number of witnesscs that they may wish to add to their
Revised Wimess Liast. The parties will work cooperatively with each to make sure that any
additional witnesses arc identified, and deposed, as quickly as is practicable.

Complaint Counsel guestions whether, after the currenl 1ound of scheduled deposilions
has been completed on June 28, 2002, the number of depositions remaining will be as large as
20. Ninc of these twenty remaining individoals arc the yet unnamed remedy withesses on
Respondents’ Initial and Revised Witness Lists who bear designations such as “Head of
Enginegring”™ and “Head of Eslimating™ (Exhibit B to Respondents” Motion). These individuals
have remained wnmamed since Rospondents provided their Initial Wiiness List on April 30, 2002,

despite requests from Complaint Counsel that Respendents identify thesc individuals. Complaint

2 Complaint Counscl’s Revised Witness list names 24 individuais, one of which was
voluntarily removed by Complaint Counsel when it bocame apparcnt that the witness would no
longer be called at trial. Complaint Counszel has informed Respondents that it may be abie 1o
remove other witnesses from 1ls Revised Witness List as discovery progresscs if it appears thal
the lestimony from hese wilnesscs would be duplicative.
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Counsel questions how many of lhese unnamed idividuals it will ultimately have 1o depose,

The Discovery Requests

Respondents cite to Complaint Counsel's June 7, 2002, discovery requcsts as an
additional reason justifving its request for a 60-day of extension of time (Respondents’ Moaotion at
5). Complaint Counsel issued these discovery requests i a timely fashion on June 7, 2002, in
full accord with the provisions ol the First Revised Scheduling Order. Respondents do not
gucsiion Lhe relevance of these discovery requests. (Respondents” Motion at 6, i, 4).
Respondcents also report that it would take approximately two months to comply with the
requests they find most burdensome. (Respondents’ Motion at &6). Respondentls could
presumahly complete discovery by Angust 7, 2002, a maonth prior to trial start date of September
10, 2002, under lhe First Revised Scheduding QOrder.

Complaint Counsel questions Respondents’ dive prediclions relating to the cost and time
necessary to comply with these discovery requests. Complaint Counsel and Respondeni are
currently engaged in negatiations relating lo Respondents® compliance with the discovery
requests that will preduce the documents and mformation that Complaint Counsel seeks, while
avoiding any unwarranted burden on Respondents.

Complexity of the Case

As a final reason for seeldng a 60-day extension of time, Respondent cites to the
complexily of Lhe case, which involves six different product markets. (Repondents® Motion at
7). This case 13 no mote complex than any other antilrust case. 'Three of the product markets,
LNGE import terrinals, LNG peak shavinge plants, and LNG tanks, are intimmately related; LNG

lanks are cssential components of LNG import terminals and LNG peak shaving plants.
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Additionafly, LNG tanks, LPG tanks, and LIN/LOX tanks, which store gascs in liguid form at
very cold temperatures, share many characteristics and are collectively referred to within the
industry as “low temperature and cryogenic tanks.”
Conclusion

Complaint Counsel respectfully requests that this Conrl deny Respondents’ modion fora
sixty-day extension of time, or in the alternative, if the Court granis Respondent’s motion, adopt

Complaint Counsel’s Sceond Revised Scheduling Order.

Dated: Washington, D.C, RESPEBT,%.I]] U
f,

JTune 18, 2002
Steven L. Wilzﬁk)/
Federal Trade &26mmission

601 Pennsylvania Ave. IN.W.
Washington IC. 20580
(202) 326-2650

Complaint Counsel



CERTIFICATE OF SERVICE

I hereby cerlify that I cansed a copy of Complaint Coungel’s Reply to Respondents’
Motion for a Sixty-Day Extension of Time 1o be delivered by hand to

The Henorable James P, Timony
Foderal Trade Commission
H-104

6™ and Pennsylvania Ave. N.W,
Washington D.C. 20580

Administrative Law Judge
and by facsimite and by first-class mail to:

Jelfrey A_ Leon

Deane M. Eelley
Winston & Strawn

315 W. Wacker Drive
Chicago, IL 606019703
(312) 558-5600

Counsel for Respondents Chicago Bridge & Iron Compiany
N V. and Pitt-Pes Moines, Inc.

Dated: June 18, 2002



UNITED STATES OF AMERICA
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)
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)

ORDER

Oun June 14, 2002, Respondents filed & Mmiﬂn. for & Sixty-Day Fxtension of Time. On
June 18, 2002, Complaint Counscl filed a Response to Respondents’ Motion for a Sixly-Day
Extension of 1ime. llaving censidered the purties’ arguments,

FT IS HEREBY ORDERED that Respondents’ motion is denied in its enlirety.
Respondents have not shown extraordinary circumstances for the tequested extension as
required by Rule 3.51 of the Commissions™s Rules of Practice. Drscavery may continue past the
July ®, 2002 datc contained in the First Revised Scheduling Order s iz necessary to complete
depositions of witnesses and to complele Respondents” production of documents in respense to

Compiaint Counsel’s June 7, 2002 discovery requests.



ORDERED

Tamcs P. Timony
Administrative Law Judze

Date: June 2002



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

In the Matler of

CHICAGO BRIDGE & IRON COMPANY N.V.
a foreign corporation,

CHICAGO BRIDGE & IRON COMPANY, Docket No. 9300

a corporation, and

PITT-DES MOINES, INC.,
a corporation.

S’ ™ it i’ e’ mart mr! gt g eyt e’ e

SECOND REVISED SCHEDULING ORDER

April 23, 2002 - Complaint Counsel provides preliminary witness list
(not including experts) with description of proposed
lestimony.

Apnl 30, 2002 - Respondentls' Counsel provides preliminary wilness

hsts (not including cxperts) with descniption of
proposed lestiimony.

April 30, 2002 - Complaint Counsel provides cxpert witness list,

May 7, 2002 - Respondents” Counsel provides expert witness list,

Blay 21, 2002 - Statws confurcnce with ALY to address dispues
regarding discovery and other pretrial matters, if
requested by parties,

May 28, 2002 - Complani Counsel provides revised wilness lists,

including pretiminary rebuttal witnesses, with
description of proposed testimaony.,

June 3, 2002 - Respondents' Counscl provides rovised witness list,
including prelminary sur-rebuttal witneszcs, with
description of proposcd tostimony.

June 7, 2002 - Dcadline for 1ssuing docoment requests, requests for
adimission, interrogatorics and subpocnas duces fecim,
except for discovery for purposes of authenticity aned
admissibility of exhibits.



[August 5, 2002]

[August 3, 2002)

[August 12, 2002]

LAugust 14, 2002]

[August 19, 2002]

[Augnst 21, 2002]

[Agust 23, 20{2]

[Aupust 26, 2002]

Cloze of discovery, other than discovory permitted
under Rule 3.24(a}(4), depositions of experts, and
discovery for purposes of anthenticity and
admussibihly of exhibiis.

Complaint Counsel provides expert witness reports,

Parties that intend to offer into evidence at the hearing
conlidential materials of an opposing patty or
nog-party must provide notice to the opposing party or
non-party, pursuant io 16 CE.K. § 3.450h).

Complaint Counse! provides to Respondants’ counasel
its final proposced witness and cxhibit lists, includng
designated teslimony o be presented by deposition,
copies of all exhibits (except for demonstrative,
illustrative or summary exhibits), and a briel summary
of the testimany of each witness. Conplaint Counsel
scrves courtesy copies on ALT of its final proposced
wiiness and exhibil hsis and 2 brel summury of the
testitnony of each witness.

Respondents' Conngel provides to Compiaint Counsel
ite finat proposed witness and exhibat lists, including
designatod testimony to be presented by deposiion
anid copies of &Il exhibits {excepl for demonsirative,
ilhastrative or summary exhibitg), and a brief summary
of the lestimony of each wilness, Respondents'
Counsei serves courtesy copies on ALJ of its final
propoged witness and exhibif lists and a bricf summary
of {he testimony of each witness.

Respendents’ Counsel provides expert witness reports.

Decadline for filing motions for in camera treatment of
proposad tnal exhibits,

Deadline for filing motions i Kmine and motions to
slnke, fescept as o experis)



[Angnst 30, 2002}

[September 0, 2002]

[September 9, 2042]
[September 16, 2002 |

[September 18, 2002]

[September 15, 2002]

[September 23 2002]

[September 3, 2002]

[October 7, 2002]

Complani Counsel to wdentily rebutlal export(s) and
provide rebuttal cxpert report{s). Any such reports are
to he hmited to rebuital of matters sct [orth in
Respondomts’ expert reports. If material outside the
seope of fair rebuttal is presented, Respondent will
have the right to seck appropriate relief (such az
striking Comptaint Counsel's rebulfal cxpert reports or
sceking leave to submit sur-rebuttal expert reports on
behalf of Respondent).

Exchange and serve conrtesy copy on ALJ of
objectms Lo final proposed witness lists and exhibit
lists. Exchanpc objcctions to the designated testimony
to be presented by deposition and counter
designations.

Commplaint Counscl files pretrial brief.
Respondents’ Counsel files pretnal briel.

Exchange proposed stipulations of law, facts, and
authenticity.

Deadling for depositions of experts {inclueding rebuttal
cxperts).

File final stipulations of law, facts, amd autheniicity.
Any subscquent stipulations may be filed as agreed by
the parties.

Tinal prehearing conference to be held al 10:00 a.m. in
rootn 532, Federal Trade Commission Building, 600
Pennsylvania Avenue, N.W., Washington, D.C. The
parties are to meet and confer prior to the comference
recarding trial losistics and proposed stipulations of
1aw, facts, and authenticity and any desipmated
deposition testimony. Counsel may present any
ohjections Lo the final proposed withess Lists and
cxhibits, including the designated testimony to be
presented by depesiion. Tnal crhibits will be
admitted or excluded to the extent practicable.

Commencement of Hearimg, Lo begin at 10:00 am. in
room 532, Foderal Trade Conunission Building, 600
Permsylvama Avenue, NW., Washington, O,



All “Additional Provisions” of the Febrary 20, 2002 Schedulmg Order remain in clfoct.

Diate:

James P, Timony
Chief Administealive Law Judge



