UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

n thf Matter of

CHICAGO BRIDGE & IRON COMPANY NV,
a foreign corporation,

CHICAGD BRTDGE & TRON COMPANY

a corporation,
Daocket No. 9300
und

PITT-DES MOINES, INC.

a corporation.

To:  The Honorable D, Michae] Chappell
Admimistative Law Judge

COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENTS?
MOTION TO CALL CERTAIN WITNESSES BY DEPOSITION

Respondents have met neither the conditions necessary for use of deposition westimorty i
liu of live testimony under FTC Rule 3.33 (#)(1X1u), nor the conditions set ot in the Court’s
letter of Seplember 17, 2002, to the parties relating to trial logistics. The ninc thivd-party
witnesses are available 1o testify at trial, and Respondents have made no showing that they have
heen unable to procure the attendance of the witnesses at trial. Respondents failed ro notice, at
the time the discovery depoasitions of these witnesses were noticed or conducled, that they
intended to uss the depositions in Hew of live testimony over the objcetion of Complaint Counsel.
Complaint Counsel would be scverely prejudiced if it 1s demed the opporhity to cross exanine

the nine third-purly witnesses who Respondents now propose to present by transenipt of




discovery deposiions,

MNone of these witnesses are “dead " *out of the United States or is located at such a
distance that hiz attendance would he impractical,” *unahle to attend or testify becawse of age,
sickﬂcss, infirmity, or impriscnment,” nor have Respondents even attempted to show that they
cannot “procure the attendance of the deponenl by subpoena,” or *[t]hat such excaptional
circumstances exist as wr make it desirable, 1n the interest of justice and with duc regard to the
-impcrtam:e of presenting the testimany of witnesses orally in open hearing, to allow the
deposition to be used.” FTC Rule 3.33(g) 1){iii}{A)-(E}.

Instead, after consuliation with thelr witnesses, they have decided thai these witnesscs arc
too busy or that a trip te Washington, D'C weuald be inconvemient between the Thanksgiving and
Christmas holidays. None of these reasons 13 allowed under the Rule. Nor conld Complaiot
Counsel ever reasonably expect that when Respoodents toved to have this hearing postponed [or
two months that they would use thar as an excuse to take away from this Tribunal and the
Commission the Ruls’s express preference for “presenting the testimony of witnesses erally n
openl hearing.™ In short, Respondents put themselves in this position and cannot claim that they
have somehow created “special circumstances” warranting an excuse for nine of the thirteen
third-party witnesses on therr witness list. Accordingly, Respondents” Metion to Call Certan

Witnesses by Deposition should be denied.



FACTUAL BACKGROUND

On: September 17, 2002, this Court issued 2 lelter to the parlies statmg that “Judge
Chappell wall allow the use of properly offered and admitted depozitions of third parties in liev of
live tj:slimon}' where such use is agreed to by both sides.” The partics cogaged in negotarions
relating to the use of deposition leshimony of vianous witnesses and reached an agreement
relating to several witnesscs, Complaint Counsel has not agreed to use of depositions in lieu of
live testimony for nine third-perty witnesses referenced in Respondents® Mation beeause
Complaint Counsel intends 10 ¢ross examine these witnesses at trial.

ARGCUMENT

I. Respondents Can Not Meet the Standards Set Out in FT'C Rule 3.33(g)(t) for the Use of
Deposition In Lien of Live Testimony

FIC Rule 3.33{2)1) sets out the standards for the use of deposition teshimony in F1C
administrative hearings. Ordinarily, depositivns of thisd partics may only be used to contradict or
impeach the testmony of Lhe depovent. FTC Rulz 3.33(2)( L)(i). Depositions of third parties
may be used for any purpose, including for use in leu of live testimony, ordy if the
Admintstrative Law Judge finds:

{A) That the deponent is dead; or

(P That the deponent s out of the Umted Stales or 13 located at such a
distance that his attendance would be impractical, uniess it appears that the
absence of the deponeit was procurcd by the party offering the deposition;
or

() Thai the deponent i3 unablg o attend or testify because of age,
sickness, infimmity, or mprisonment; or

(D} That the party offcring the deposition has been unable o procure the
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attendance of the deponent by subpocna; or

(E) That such exceptional circumsiznces exist ax 1o make it desirable, in

the interest of justice and wills due regard Lo the importance of presenting

the testimony of witnesses orally in open hearing, 1o allow the depaosition

Lo be used.
F'I‘C*Rulc 333 1 WiiWA-(E). Stgmally, the Rule cmphasizes the “impareance af presenting
the testimany of witnesses ovally in open hearing.” &, That is what Complaint Counsel
expected would happen here and that Respondents’ claims could be tested by cross-examinstion

“Ihe groatest lepal engine ever invented for the discovery of uth.” Lhifed States v Green, 399

1).5. 149, 158 (1970).]

Respondents base their arpument for nse of depositions in licu of live testimony on Ruole
3.33(2)( 1)1 B, which states that a parly may usc a deposition for any purpose it the
Admintstrative Law Judye Gricls that “the deponent iz ont of the United States or is located at
such a distance that his attendance would be impractical . . .” Respondents’ Motion 7. The
language of Rule 3.33(£X 1) closely fullows (he Jangiage of Fed. R. Civ. P. 32(a)(3) and the
languagzs of Fed, B. Bvid. 804(%)(1}, both of which adopt an unavailability standard for usc of
depositions in lieu of live testimony. Fed. R. Evid. 804(b)(1) treats deposition transcripts as
hearsay, which are only acceptable in lico of live teatimony if the declaratt is unavailable. The

restriclions imposed by Fed. R. Civ. P. 32 codify the long-established principle that testimeny by

deposition is less desirable than oral testimony and should ordinarily be used as a substitule only

! Fhe Rule, however, also recognizes that depositions of parly witnesses are admissions,
not hearsay, and may be introdured in evidence by an adverse party withont 2 witness. Rule
3.33(X{1)1i). This provizion does not apply here as all the proposcd witnesses under
Respondents” motion are third parties.
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if the withiess is not available o testify in person. Wnght, Miller & Marcus, Federal Practice and
Procedure; Civil 24 §2142.% As the court noted /n e Coca-Cola Co., 117 F.T.C. 795 (1994), a
party is entitled to requite a wimesses” attendance at tnal despite s previous deposition “'since
the purpose nf depositions is to prepars for tral, not 10 scrve as a substitute for live testimony in
court,” I re Coca-Cola Co., 1990 FTIC LEXIS 204, at #*1 (Juna 12, 10810},

Respondenis cite three masons why depasitions should be allowed in lisu of live
testimony for certain third-party witnesses: travel ime to Washington D.C., busy work schedules,
and holiday travel plans. Respondents” Molwm 9-15. These rabionales amount to mere
mconvenicnce, rather than a real inability to attend the trial as required under FTC Rule
3. 33(g ) (A)-(E).

Further, the reasons cited by Regpondents in support of their motion can net withstand
analysis. The most distant loeation where any of the witnesses ciled by Respondents live is the
Houston metropolitan area, about a three and one half hour airplane trip from Wasﬁingmn D.C.
Both Complaint Counsel and Respondent. wall ¢all live mumerous third-party witnesses fram the
Houston arca. In fact, four of the five third-party witnesses that Respondents intend to call live
{witnesses identitied as third-party wilness oumber 3, 4, & ard 12 on Respondents’ Finat Witness

List) live in the Houston metropolitan area; the fifth (Respondents’ third-party wilness number 5}

¢ The preference for live testimony is deeply embedded throughout the Federal Rules of
Civil Proccdure. For example, the advisery committee note on Rule 43{a), which allovws for the
presentation of testimony by contemporanecus ransmission o a different location (i.e., video}
urider compelling circumstances, states the followmg:

The importance of prescnting live testimony in court carmot be forpotten. The very
ceremony of tral and the presence nfthe factfinder may exert a powerful force for
truthlellimg. The opportunity to judge the demeancor of the witness face-to-face is
accorded great value in our tradition.
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Brves in Washington statg. CB&T Letler (Oct. 8, 2002), Ruspotulents have offered no rationate
why the joumey to Washington D.C. is any more arduous tor some third-party witnesses than for
others. In fact, Complamt Counsel and Respondents intend to gall live witnesses from as [ar
away a5 Alaska, Cabifoenty, ard Washington stale,

Respondents note that the third-party wimesses at issue have “cxtromely pressing job
regponsibilitics that prevent them from traveling to Washington.” Respondents” Motion §13-14.
Many of the third party wimesses Complaint Counsel and Respondents intend to call live are
busy, high-level axecuﬁ}'es ot principals in small businesses. For example, Respondents have
stated (hal they intend to call live Respondents” thivd-parly witness number 8 is a vice president
of enginesring for an oil and gas exploration company and Respondents’ third-party withcss
numbet 12 15 a sendor vice president of 2 major power producer, CB&I Letter (Oct. 8, 2002).
Respondents have offered no evidence that the third-party witnesses they propose to eall by
deposition ares any busisr than those they will present live.

Finally, Respondents nole thid ibe inial muy intermupt heliday wavel plans of various
wingsses. Respondents' Motion 15, This trial was originally set to begin on Septomber 10,
2002, The wial date was extended 60 days to November 12, 2002 al the request of Respondents.
Fespondents were aware, at the lime thoy tequested the extension, that the extension they
proposed would push the trial into the holiday season. Indeed, Complaint Counsel wamed, in iis
opposition to Respondenta’ motion, that Respondents’ requested 60-day extension would push
the hearing into the holidays and might inconvenience some witnesses. Complaint Counsel’s
Fesponse to Respondents’ Motion for a Sixty-Day Extension of Time at 2. Accordingly,

Respondents should not now be heard to raise witnesses’ hioliday travel plans as an exeuse o use

-3



depositions in lieu of live testimony.

1L. Respopdents Can Not Meet the Standards Set Out by this Court for the Use of
Depusitions in Liew of Live Testimony

On September 17, 2002, this Court 1ssucd a letter to the parties stating that “Judge
Chappell will allow the use of properly offered and admitted depositions of third parties in lieu of
live testimony where such w3 is agreed to by both sides.” (italics added). This Court has
conditionad the use of depositions mm heu of [1ve teslimony on the mutual consent ol the parties.
The parties agreed to the use of depositions, in ligu of live testimony, of six witneszez with
respect 1o v;rhich the parties elected to dispense with cross examination at trial. Absent
extraprdinary circumstances, 48 sct forth in Rule 3.33(g)(13(3ii), Complaitt Coungcl have the
right to cross examine Respondents” witnssses and to confront Respondents” witnesses with
evidence developed following the depositions, including evidence that Respondents have acted in
a noncompetitive memner wilh respect to the prices Respondents have quoted o the companies
these witnesscs repraesent.

Respondents” citation te -'[‘.Dmpluint Counsel’s Response to Respomdens® Molions
Concemning the Use of Transcript Excerpts, fn re Schering Plongh Corp. at 7-8 {Respondents’
Exhibit F) for the proposition that deposilions are regularly sdmitled in liew of live leslimony in
FTC administrative hearings is misplaced. Respondents’ Motion 8. Sixty of the 61 witnesses
for whom Complaint Counsel sought to have deposition testimony admitted, in lien of live
testimony, in Scharing Plough were employees of experts of respondent or its co-conspiralor.
Complaint Counsel’s Response lo Respondents’ Molions Cenceming the Use of Transcript

Fxcerpts, f# re Schering Plough Corp. at 11. Pursuant to Rule 3.33(g){1)(ii), the deposition of'a



porty may be used by an adverse party for any purpose. Ay explaned sbove, the individoals al
issue in Respondents” current motion are all third-partics.

IIl. Complaint Connsel Would Be Prejudiced by the Use of Deposition in Lien of Live
Testimony far the Wiincsscs a¢ [ssuc

The nine third-party witnesses are available to testify at trial, and Respondents have nol
made any of the showings required by Rule 3.33(g){ 1){iii} to warrant use of depositions, in lieg
of live testimony, at trial. Complaint Counsel would be highly prejudiced if Respondents”
Motion is grfmted..

Respondents failed to notice, at the time the discovery depositions of thesc witnesses
were noticed and condiicted, that (hey intended 1o use the depositions ol these witnesses in liey of
live testimony over the objection of Complaint Counsel. Complaint Counsel took discovery of
these witnegges during the depositions and asked gquestions appropnate o discovery., Complaml
Counsel did not cross examine the witnesses, because Complaint Counsel expected, in good
faith, that it would have an oppormnity to do so at wial. At the time the depositions were
conducted, Complaint Counsel had no reason to expect otherwise. Further, Complaint Counsel
did not exhaust every matcrial line of questioning with each witmess. Complaint Counsel had no
reason to hetieve that if it failed to pursue a parficular ine of questioning in a deposition, it
would lose the ability to pursuc thosc issues later at trial.

Furthet, Respondents 2lectad to use leading questions in conducting their examination of
the witnesses, as is their right in conducting discovery, Complaint Counsel did not interfere with
Respondents’ discovery of the witnesses. At trial, Complaint Counsel will object to use of

leading questions in comducting direct examination of witnesses. Complanl Counsel did not



waive objection tl::; ust of leading questions in ﬂlicitin;g chrect tostimony at trial, hecause
Complaint Counse! permilted Respondents to conduct their discovery depositions as
Respendents saw fit. Respondents’ proposal, after the fact, to use discovery depositions, over the
ubjeiztinn of Complaint Counscl, in lieu of live trial testimomy of Respondents” third-party
wilnesses circumvends the rules of evidence. FTC Rule 3.41(d) provides that “An adverse party,
ot an officer, agent, or employee thereof, and any witness who appears to be hostle, unwilling or
evasive, may be interrogaled by lcading questions . . . ." The Rule does not grant license to use
leading questions for direct testimony by substituting discovery depositions for proper
examination of witnesses at trial.

Moreover, many of these discovery depositions took place more than three months ago.
Evidence developed subsequent to the deposilions, that will form a basis for cross exanmination of
the witnesses, reveals that Respondents have engaged in noncompetitive pricing hehavior with
respeci to the companies some of these witnesses represent. See, ¢.x., Complaint Connsel’s
Preinial Brief at 30-31, Further, Complaint Counscl have a right to cross examine Lhe wilnesses
with regpect to industry developmenis subsequent to the dapuéiﬁmls, Customers may have
received budget pricing or estimates on relevant products since their depositions or may have had
further ﬁxi:arimme in dealing with suppliers, which could affect their testimony. Two of the
witnesses are employecs of The Williams Companics, which seld its Cove Poimt LING facilily Lo
Dominion Resources, Inc. on Sept. 5, 2002, Respondents disclose, in their Supplement to
Respondents’ Mation to Call Certain Witnesses by Deposition, filcd November 4, 2002, that the
two withesses have been assigned to other duties at Williums, Respondents’ Supplement ¥ 3.

At triat, Complaint Counsel would use the sworn declaration of one of the witnesses for
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purpoeses of cross examination and would have the witness confirm the statements in the
declaration. These statements reeowd the perception of the withess at the time of the acquisition.
The declaration is attached te Respondents” Motion as Exhibit L. During the deposition,
Respondents cross examined the witmess regarding the contents of the declaration, The
deposiiion estimony of the witness shonld not be accepted in evidence without receiving in
evidence, as well, the wimess's declaration.
CONCLUSION

Bespondents have met neither the conditions ncecssary for the use of depositions in licu
of live testimony under FI'C Rule 3.33 {g)(1¥iii), nor the conditions set out in this Court’s letter
of Septernber 17, 2002, to the parties relating to Gial logistics. Complaint Counsel would be
highly prejudiced by the admission of depositions m liew of live siimeny for these nine thrrd-
party witnesses. Accordingly, Respondents’ Motion to Call Certain Witnesses by Deposition

should be denicd.

Eespectfully submitted,

Steven L. Wilesfly

Federal Trade Commigsion
G601 New Jersey Avenue, N.W.
Washington D.C. 20580
(202 326-2650

Counsel Suppotrting the Complaint
Drated: November 3, 2{i2
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UNITED STATES OF AMERICA
BEFORL FEDERAL TRADE COMMISSION

In the Maller of

CHICAGO BRIDGE & TRON COMPANY NV,
a foreign comoratiarn,

CHICAGO BRIDGE & IRON COMPANY

a corporation,

Docket No. 9300
and

PITT-DES MOINES, INC.

a corporatiorn.

e it Tt L T S T T

ORDER

Oun November 1, 2002, Respondents filed a Motion to Cali Certain Witnesses by
Depasifon, and on November 4 Respondents filed a Supplement thersto, Complaint Counsel
filed an Opposition to Respondcnis” Motion on November 5. Having considered Respondenis’
Motion and Supplement and Complaint Counsel’s Opposition thersto, the Court finds that
Respondents have not met the conditions required under FTC Rule 3.33 (g){1)(iif). 16 C.F.R.
3.33 {z)(1)(i11), ar the conditions set out in this Comrt’s lefter of September 17, 2002, for the use
of depasitions in licu of live testimony for the nine third-party witnesses at issue.
Accordingly,

IT IS HEREBY ORDERED that Respondents® Motion to Call Certain Witnesses by

Deposition 1s demcd i its entirety.




I IS FURTHER ORDERED that Respondents may present the testimony of these

witnesses [ive.

ORDERLD

D Michael Chappell
Administrative Law Judge

BPate: November |, 2002




CERTIFICATE OF SERVICE

1 hereby certify that I cansed a copy of Complaint Comnsel’s Opposition ta Responddents’
Molion te Call Certain Witnesses by Deposition to he delivered by hand to

The Honorable D, Michael Chappell
Federal Trade Commission

” H-104
6™ and Pennsylvania Ave. NLW.
Washington D.C. 20580

Administrative Taw Judge
and by facsimile and by first-class mail to:

leffiey A. Leon

Duzme M. Kelley
Winston & Strawn

315 W Wacker Drive
Chicago, IL 60601-9703
(312} 352-56(N}

Counsel for Respandents Chicago Bridge & Teon Company
MY, and Pitt-Des Moings, Ine,

Diteed: November 5, 2002 W
Sccveu‘wucn%




