UNITED STATESOF AMERICA

BEFORE FEDERAL TRADE COMMISSION

In the Matter of

CHICAGO BRIDGE & IRON COMPANY N.V.

aforeign corporation,

CHICAGO BRIDGE & IRON COMPANY

acorporation, and
PITT-DESMOINES, INC.

acorporation.

Docket No. 9300

(PUBLIC VERSION)

S N’ N N N N N N N N N N N N N

To:  TheHonorable D. Michad Chappell
Adminigrative Law Judge

COMPLAINT COUNSEL'S PROPOSED FINDINGS OF FACT

Rhett R. Krulla
Morris A. Bloom
Deputy Assstant Directors

J. Robert Robertson
Senior Litigation Counsdl

Susan Creighton
Deputy Director

Joseph J. Simons
Director

Bureau of Competition
Federd Trade Commission

February 14, 2003

AND CONCLUSIONSOF LAW

Michael A. Franchak
Chul Pak
Hector Ruiz
Eric M. Sprague
April Tabor
Robert S. Tovsky
CeceliaM. Waldeck
Steven L. Wilensky
Complaint Counsdl

Y asmine Carson
Honors Pardegal

Jacqueline Tapp
Invedtigative Assgtant



TABLE OF CONTENTS

1 CB&l

B. TheMerger ...

THE S X RELEVANT PRODUCT MARKETSARE LARGE,

FIELD-ERECTED LNG, LIN/LOX AND LPG STORAGE TANKSAND TVC ....

A. LNG TanksAreaRelevant Product Market ........................

B. LIN/LOX TanksArea Rdevant Product Market ....................

C. LPG TanksArea Rdevant Product Market ........................

D. TVCsAreaRdevant Product Market ............. .. . . ii...

THE RELEVANT GEOGRAPHIC MARKET ISTHE UNITED STATES.......

THE MERGER WILL LIKELY LESSEN COMPETITION
BECAUSE IT CREATESA DOMINANT FIRM

INHIGHLY CONCENTRATED MARKETS ...... ..

A. Market Shares Should Be M easured Based on Historical Sales ........

B. Market Sharesand Concentration inthe LNG Market . ...............

C. Market Sharesand Concentration in the LIN/LOX Market ............

D. Market Sharesand Concentration inthe LPG Market ................

E. Market Sharesand Concentration intheTVC Market ................




VI.

THE MERGER WILL LIKELY LESSEN COMPETITION
BECAUSE IT ELIMINATESPDM ASCB&I'SCLOSEST COMPETITOR

AND OTHER FIRMS CANNOT EFFECTIVELY REPLACEPDM ............. 34
A. Respondents Viewed Each Other as Their Closest Competitor .. .......... 35

1 Respondents Were the Closest Competitorsin the LNG Market . . . .. 36

2. Respondents Were the Closest Competitorsin the LPG Market . .. .. 36

3. Respondents Were the Closest Competitorsin the TVC Market . .. .. 37

4, Respondents Were Major Competitorsin the LIN/LOX Market .. ... 37
B. Industry Members View Respondents asthe Closest Competitors ........ 38

1 LNG Industry Members ........ .. 38

2. LPGIndustryMembers. ... 38

3. LIN/LOX Industry Members. .. ... 39

4, TVCIndustry Members . .. ..o 39
C. Competition from PDM Caused

CB&I toLower Pricesand Margins .........ouuuiuenennnnnnnnnnann. 40
D. Competition from CB& | Caused

PDM toLower Pricesand Margins . ..........uuiiiiniinnnnnnennnnn. 41
E. Competition Between Respondents

Resulted in Lower Pricesfor LNG Cusomers ..........ccvvivnvnnnn... 42
F. Competition Between Respondents

Resulted in Lower Pricesfor LPG Cusomers ..., 42
G. Competition Between Respondents

Resulted in Lower Pricesfor LIN/LOX Customers ..........c.covvvn... 43
H. Competition Between Respondents

Resulted in Lower Pricesfor TVC Customers .........coviiinnennn... 44

Other Firms Cannot Replace PDM



Because Entry into the Relevant Markets |s Not Easy




The Lack of a Fabrication Facility
in the United StatesImpedesEntry ............................ 47

Revenue Base and Scale Sufficient to Compete
for Large ProjectsImpede Entry ............ ... . ... a7

Lack of Know-How Relating
to the Relevant ProductsimpedesEntry ........................ 49

Lack of Prior Experience
Building Relevant ProductsimpedesEntry ..................... 50

I nability to Complete Projects on Schedule ImpedesEntry ......... 54

Lack of Knowledge about Tank Construction Business Conditions
in the United StatesImpedesEntry ................ ... .. ...... 55

Entrants Face Higher Sunk Costs Because
They Must Buy their Way intotheMarkets. ..................... 57

Other Firms Cannot Replace PDM

Because of Respondents Competitive Advantages .. ................... 58
1. Respondents Have Unequaled Competitive Advantages

intheLNG Market ...... ... i 58
2. Respondents Have Unequaled Competitive Advantages

intheLPGMarket ............. .. i, 59
3. Respondents Have Unequaled Competitive Advantages

intheLIN/LOX Market ....... ..., 60
4, Respondents Have Unequaled Competitive Advantages

intheTVCMarket ........ ... . i 60
Foreign and Domestic Firms Cannot ReplacePDM ..................... 61
1. CB&1 Does Not Foresee Other Firms

Restraining ltsMarket Power . ........... ... ... 61
2. The Firms Cited by Respondents as Entrants Cannot Replace PDM . 63
3. AT&V Cannot ReplacePDM .. ... . e 65



VII.

4, BSL Cannot Replace PDM . . ... ... i 68

5. Chart IndustriesCannot ReplacePDM .. ....................... 69
6. Chattanooga Boiler & Tank Cannot ReplacePDM ............... 70
7. Howard Fabrication Cannot Replace PDM ..................... 70
8. Matrix Cannot Replace PDM .. ......... ... .. 72
9. Morse Constructors Cannot Replace PDM ...................... 73
10.  Skanska/Whessoe Cannot Replace PDM . ....................... 74
11. [TechnigazHP Zachry] Cannot Replace PDM . .................. 75
12. TKK CannotReplacePDM .......... .. ... ... 77
13. XL Technologies Cannot ReplacePDM ........................ 78
CB&I'sMarket Power Extendsto All Typesof LNG Tanks ............. 78

CB&I'sPost-Merger LNG Project Wins
Show that Other Firms Cannot ReplacePDM  ........... ... ... ...... 79

Respondents’ Critical Loss Analysis|s Flawed and Under estimatesthe
Profitability to CB& 1 of aPricelncreasein the Relevant Markets ........ 80

Dr. Simpson Established that the Merger
Will Likely Lessen Competition . .......coeie i 90

Dr. HarrisOverlooked Critical Evidence
Incongstent with HISConcluSIoNS ... ... e 93

Industry Members Are Concer ned that the Merger
Will Likely Lead to Higher Pricesand Poorer Quality ................... 99

CB& I and PDM Recognized that the Merger Would Reduce
Compstition and Lead to Higher Marginsand Prices. .. ................ 101

THE MERGER HASHAD ACTUAL ANTICOMPETITIVE EFFECTS ........ 104




A. The Merger Has Reaulted in Higher Pricesand Marqginsin All Markets .. 104

1 CB&I Publicly Acknowledges that
Competition Has Been Substantially Lessened . .. ............... 104



TheMerger HasHad Actual Anticompetitive Effects
iINtheLNG Market . ...t e e e e 109

1. The Cove Point, Maryland Project . ........................... 109

2. Cove Point Phase 1 — CB&I -PDM Competition

BringSPricesSDOWN .. ... ...t 109
3. Cove Point Phase2 —TheFirst Pricelncrease. .. ............... 110
4, Cove Point Phase 2 — The Second & Third Pricelncreases. ... .... 111
5. Cove Point Phase 3—The Fourth Pricelncrease. .. ............. 113
6. Cove Point — What Could Have Been Absent theMerger ......... 113
7. The[ JProjects . ... e 127

8. A Sole-Source/Turnkey Contract
Leadsto Higher Pricesfor Customers ......................... 127

0. The Absence of Effective Competition Leaves|[ ] with No Choice
but to Enter Into Sole-Source, Turnkey Negotiationswith CB&1 .. 130

10. Respondents' Pricing Pattern for Cove Point
Comparedto[ ] Pricing AnalysisIllustrates

Why CB&| Can Exercise Market Power . ...................... 135
11. Phase|: PDM Restrained CB&I's Pre-merger Prices............. 135
12. Phasell: Post-merger, CB&1 HasIncreased Prices .............. 137

13. The[ ]/CovePoint Comparison Showsthat Foreign Firms
Cannot Restrain CB&| as EffectivelyasPDM .................. 139

14.  The Memphis, Tennessee Project:
Pre-merger Price Competition Between Respondents ............ 142

15.  The Memphis, Tennessee Project:
Post-Merger Pricelncreaseby CB&I . ........ ... oot 144

16.  TheFairbanks, Alaska Project:
Post-Merger Pricelncreaseby CB&I . ...t 145

Vi



17.  Comparing Fairbanks Post-Merger Price
with British Columbia Gas' Pre-Merger Price .................. 147

18.  TheDynegy Project: CB&| Attemptsto Exercise Market Power . ... 148

19.  TheYankee Gas Project:
CB&I Attemptsto Exercise Market Power ..................... 152

20. Post-Merger LNG Margins Are Substantially Higher
than Pre-Merger Margins . ...t 154

C. TheMerger HasHad Actual Anticompetitive Effects
iNthe LIN/LOX Market .. ....oouniii e i 160

1. The Linde-New Mexico Project: CB&| RaisesPricesby 8.7%. .. ... 160
2. The Praxair-New Mexico Project 1: CB&| RaisesPricesby 8.7% . .. 161
3. The Praxair-New Mexico Project 2: CB&| RaisesPricesby 8.7% . . . 162

4, MG Industries. Without PDM, Customers
Losethe Benefit of CompetitiveBidding .. ..................... 163

D. TheMerger HasHad Actual Anticompetitive Effects
iNtheTVC Market . ... ... o e 166

1 Spectrum Astro: Pre-Merger, Respondents
Compete Vigorously Against Each Other ...................... 166

2. Spectrum Astro: Respondents Colludeto RaisePrices............ 167

3. TRW: Post-Merger Coordination by CB&|

Foreshadows Anticompetitive Effects .. ....................... 171
4, [ ]: Pre-Merger, Competition Between Respondents
LOWEIS PIICES .ottt 173

5. Following the Acquisition, CB&I Increased the Price for
[ I's[ ] TVCProjectby[ 1%.................. 176

VI, CBI'S"EXITING ASSETS’ DEFENSE ISMERITLESS .................... 178

viii



B. PDM Would Have Been Ableto Meset its Financial Obligations . .........

C. Respondents Have Not Shown that PDM Would Not
Be Ableto Reorganize Successfully Under Chapter 11 .................

D. PDM Did Not M ake Good-Faith Efforts
to Elicit Reasonable Alternative Offers . . ... oo oo oo e

E. Absent the Acquisition, PDM EC’s Assets Would Not Have Exited. . . . . ..

DIVESTITURE ISTHE PROPER REMEDY FOR THISILLEGAL MERGER ..

A. CB&I| Must BeOrdered to Divest and RestorePDM . .................

B. Divestiture Must Be Complete and Must Include Full Restoration of
Both the PDM EC and Water DIVISIONS .. .. oo ovi i ee e

C. In Order to Create a Viable, Effective Competitor,
the Tribunal Must Provide the Divested Entity with
Certain Tangibleand Intangible ASS&tS . ... ... .o

1.

A Revenue Base Comparableto
PDM’sand CB&I’sPre-Acquisition ..........................

Assets and Equipment Used to Manufacture
theRelevant Products. . ........... .o

Assets, Equipment And Operational Resources Used to
Manufacture More Than the Relevant Products. . ...............

A Track Record of Building Tanks
SuccessfullyintheUnited States . .. ................. ...

Customer Approval to Transfer Projects to the Divested Company . .
Key Personnel ... e
I ntellectual Property, IncludingPDM’sName ..................

Training and Technical Assistance .. .............cccoveninn..



9. Additional Safeguardsto EnsurethatitisEnforced .............

COMPLAINT COUNSEL’SPROPOSED CONCLUSIONS OF LAW



COMPLAINT COUNSEL'S PROPOSED FINDINGS OF FACT

WHY THISMERGER MAY LESSEN COMPETITION

1 “Mergers are motivated by the prospect of financid gains” Merger Guidelines§ 0.1.1
The Merger Guidelines “focus on the one potentia source of gain that is of concern under the antitrust
laws market power.” (Id.) “Market power to asdler isthe ability profitably to maintain prices above
competitive levels for asgnificant period of time” (1d.) “The unifying theme of the [Merger
Guidelines] isthat mergers should not be permitted to create or enhance market power or to facilitate
itsexercise” (Id.; Smpson, Tr. 2985).

2. By acquiring Fitt-Des Moines, Inc.’s Water and EC Divisons (*PDM”), Chicago
Bridge & Iron Company (“CB&I1") has diminated an important restraint on its ability to raise prices and
margins. Other firms cannot replace the competitive void left by PDM’s demise. CB&I’s dominant
position in highly concentrated markets increases the likelihood that CB& | has achieved, and will be
able to exercise, market power, either in coordination with other firms or unilaterdly. Indeed, thereis
evidence that without PDM to discipline it, CB& | hasin fact raised prices and margins in the revant
markets. CCFF 750-1221.2

3. It is undisputed that the relevant product markets in which to analyze the merger are
large, fidld-erected: (1) liquefied naturd gas storage tanks (“LNG”); (2) LNG import terminds; (3)
LNG pesk shaving plants; (4) liquid nitrogen, oxygen and argon storage tanks (“LIN/LOX"); (5)
refrigerated liquid petroleum gas storage tanks (“LPG”); and (6) large (over 20 feet in diameter)
therma vacuum chambers (“TVC”). CCFF 50-94.

4, It is undisputed that the relevant geographic market in which to andyze the CB&I-
PDM merger isthe United States. CCFF 95-98.

5. Inthe LNG and TV C markets, the merged entity’s market shareis 100%. In the
LIN/LOX and LPG markets, the merged entity’ s market share exceeds 70%. CCFF 148-193.

6. CB&I’sacquistion of PDM creates a dominant firm in highly concentrated markets. In
the LNG market, the merger increasesthe HHI by at least[ ] to 10000; in the
LIN/LOX market, the merger increasestheHHI by atleest[ ] to[  ]; inthe LPG market, the
merger increasestheHHI by [ Jto[ ]; andin the TVC market, the merger increases the HHI
by [ ]to10000. CCFF 146, 160, 180, 193.

1 U.S. Dept. of Justice & Federal Trade Commission, Horizontal Merger Guidelines (1992
rev’d 1997).

2 “CCFF’ refersto Complaint Counsel’ s Proposed Findings of Fact.

1



7. The Merger Guidelines provide that where “the post-merger HHI exceeds 1800, it
will be presumed that mergers producing an increase in the HHI of more than 100 points are likely to
create or enhance market power or facilitate its exercise” Merger Guiddines 8§ 1.51(c) (emphasis
supplied). In dl of the rdevant markets, CB& I’ s acquisition of PDM increases the HHI by aminimum
of 3200 and, by awide margin, above the 1800 threshold necessary to trigger the presumption of

illegdity.

8. CB&I and PDM were each other’s closest competitors. Respondents’ ordinary
course of business records repeatedly and consistently identify each other, to the exclusion of al other
firms (foreign and domestic), as each other’s main comptitive threat. CCFF 204-231. The testimony
of industry participants confirms thisintense rivary. CCHF 232-251.

9. The record of projects won in the United States by CB& 1 and PDM reflect their
positions as the leading firms and closest competitors. Since 1990, CB&1 or PDM was the firm chosen
by nearly every United States customer to build the relevant products. CCFF 146, 151, 172, 192.

10. Since 1990, no foreign firm has beaten CB& | or PDM in head-to-head competition for
aproject in the United States. CCFF 146, 151, 172, 192. Since 1990, domestic firms have beaten
CB&I or PDM in head-to-head competition in only asmall handful of projectsin the United States.
CCFF 146, 151, 172, 192.

11.  The competition between CB& | and PDM benefitted customersin the form of, inter
alia, lower prices. Inorder to beat the other, CB& I and PDM strived to lower costs, reduce prices
aggressively and accept lower margins.  CCFF 252-291. This vigorous competition caused CB&|
and PDM to quote prices to customers a comparatively low margins, including at times negative
margins. CCFF 252-291.

12. In markets where firms submit bids to customers, the price to the customer is
“determined by the cost of the second lowest-cost sdller” — historically either CB&I or PDM. Merger
Guidelines § 2.21, n. 21. Thus, amerger between close competitors like CB&1 and PDM *“could
cause prices to rise to the congtraining level of the next lowest-cost seller.” (1d.)

13. Respondents' principd defenseis that new entry or expangon by existing firms will
replace PDM and deter or counteract any anticompetitive conduct by CB&I. The Merger Guidelines
require that entry must be timely, likely and sufficient. Merger Guidelines 8 3.0. In other words, the
foreign or domestic entrant must be able to “ cause prices to fal to their premerger levels or lower.”

(1d.)

14. Entry into the rlevant marketsis not easy. There are numerous and sgnificant barriers
to entry. CCFF 292-392.

15. Respondents' business records and the testimony presented in this case confirm that
CB& | and PDM won the vast mgjority of projects in the United States because entry barriers placed



other firms (foreign and domestic) at a competitive disadvantage. CCFF 393-420. CB&|
acknowledges that this competitive disadvantage perssts today, which explains why no firm has eroded
CB&I’s dominant market position or restrained CB&1’s market power since the merger. CCFF 399
and 400-402.

16. Respondents did not present any evidence of a post-merger competitive situation where
another firm (foreign or domestic) constrained CB& I/PDM’ s pricing strategy. To the contrary, the
numerous examples of post-merger price and margin increases by Respondents indicate that other
firms, domestic and foreign, have neither deterred nor counteracted Respondents exercise of market
power. CCFF 750-1221.

17. Industry members with first-hand knowledge about the vigorous head-to-head
competition between Respondents are concerned that this merger will result in higher prices. CCFF
711-729. None of Respondents' customer witnesses had the requisite first-hand experience with pre-
merger competition between CB& 1 and PDM in the United States to attest to the likely competitive
effects of the merger.

18. Respondents merger planning documents and the testimony in this case demondtrate
that the rationde for the merger was to create a dominant firm with the power to raise prices and
margins. CCFF 730-749.

19.  Conggent with its dominant market position, and as predicted by industry participants
and Respondents merger planning documents, CB&1/PDM has in fact raised prices and its margins
since the merger. CCFF 750-1221.

20. |
]. CCFF 778-
831.
21, |
]. CCFF 930-978, 1008-1027.
22.  Onthree LNG projectsfor [ ], CB&I pressured[ ] to

enter into negotiations for a sole-source arangement inwhich[ ] may incur higher costs and
CB&l islikely to earn ahigher margin. [ ] rationde for doing so included an andyss that
showed that CB& I’ s foreign competitor’ s prices for sngle-containment LNG tanks were at least
[ ] higher than CB&!I’s prices. That same andysis shows PDM as the closest price
congtraint on CB& 1. CCFF 832-929.



23. In both the Dynegy and Y ankee Gas projects, CB& | attempted to leverage its
competitive advantages compared to other LNG tank suppliers to convince the customers to accept
CB&| asthe tank constructor and supplier on terms favorable to CB&1. CCFF 979-1007 (Dynegy);
CCFF 1008-1027 (Y ankee Gas).

24.  OnLIN/LOX projectsin New Mexico, Respondents have quoted prices, with positive
margins, that are 8.7% higher than prices for comparable projects awarded to CB& 1 and PDM
immediately before the merger. When Respondents competitively bid againgt each other before the
merger, their aggressive price reductions often resulted in negative margins on LIN/LOX projects.
CCFF 277-278.

25. OnaTVC project for Spectrum Adtro, immediately after the merger, Respondents
implemented a price increase that anticipates a 50% increase in margins, from|[ Jto[ ]. CCFF
1109-1165.

26. OnaTVC project for [ ], immediately after the merger, Respondents
implemented a 35% increase from the price quoted by PDM before the merger, from|[ ] million
to[ ] million. CCFF 1208-1221.

27. Respondents did not present any evidence challenging the accuracy of these price and
margin increases snce the merger.

28. Respondents have aso engaged in conduct suggestive of collusion. Before the
companies findized the merger (and while the FTC was il investigating the merger), onthe TVC
project for Spectrum Agtro there were impermissible inter-company activities. CCHF 1120-1125.
Thereisaso evidence of impermissible communications between Respondents and a competing
supplier regarding bidding on a TV C project for TRW. CCFF 1174-1178.

29. By proposing a TV C remedy to the Tribuna during the trid, Respondents have
conceded that this merger will likely have anticompetitive effects in the TVC market.

30. Respondents have abandoned any clam that the merger will generate significant
cognizeble efficiencies or that any such efficiencies “likely would be sufficient to reverse the merger’s
potentia to harm consumersin the rlevant market.” Merger Guiddlines § 4.

31.  Giventhat Respondents have not presented an efficiencies defense that the merger
reduced codts, these post-merger higher profit margins show that prices have increased after the
acquisition. Post-merger increases in profit margins and prices condtitute evidence that a merger
created market power.

32. Respondents assert an “exiting assets’ defense that has never been recognized by the
Merger Guidelines or any court. In any event, the evidence flatly contradicts Respondents claim.
Absent the merger, PDM would have continued as a viable and vigorous competitor aganst CB& .



Respondents failed to prove that PDM conducted an exhaustive search for dternative buyers; and it
could not have exited the market in any event, Snce PDM planned to sdll the assets, including on-going
contracts, to other companies. CCFF 1227-1239.

33. Complaint Counsd has demonstrated sufficiently high market shares and increasesin
market concentration to trigger the presumption that the CB&I/PDM merger will likely have
anticompetitive effects. Complaint Counsdl has aso shown that the dimination of CB&1's closest
competitor will likely lessen competition. Respondents have not rebutted this presumption with proof of
ease of entry, cognizable efficiencies or an “exiting assets’ defense. Although not required to do so,
Complaint Counsdl has dso shown ingtances of actua anticompetitive effects. In other words, the
evidence establishes that this merger violates Section 7 of the Clayton Act and Section 5 of the FTC
Act.

34.  Theexplicit terms of the Clayton Act and Supreme Court and FTC precedents
unequivocaly require an order of divestiture in this case. Respondents must be ordered to recreate
PDM as aviable compstitor. Thereis substantid evidence on how the divestiture must be
implemented. CCFF 1283-1375.



THE RESPONDENTSAND THE MERGER

A. The Respondents

35. Since 1990, CB& | and PDM have won virtudly dl of the fidld-erected LNG,
LIN/LOX, LPG and TVC projects awarded in the United States. CCFF 135, 151, 172, 192.

1 CB&l

36. Among other products and services, CB&I is engaged in the business of designing,
engineering, manufacturing and congtructing field-erected LNG, LIN/LOX and LPG gtorage tanks and
TVCsin the United States and abroad. (CX 1033 at 6; CX 212 at CBI-PL 031711).

37. IN1999, prior to the merger, CB& | had revenues of $674 million; in 2000, revenueswere
$612 million; in2001, after the merger withPDM, revenues were approximately $1.081 hillion. (CX 1033
a 22). In 1999, CB&| had adjusted earnings before interest, taxes, depreciation, and amortization
(EBITDA) of $49 million; in 2000, earnings were $46 million; in 2001, after the merger with PDM,
earnings were gpproximately $39 million. (CX 1033 at 28).

2. PDM

38. Prior to being acquired by CB&I, Pitt Des-Moines, Inc. (“Pitt Des-Moines’) was a
divergfied company withseveral divisons, two of which were PDM Engineered Construction (PDM EC)
and PDM Water. Both divisions were acquired by CB&I. (CX 328 a CBI 001253-CH).

39. Fitt Des-Moines was a corporation organized and exising under the laws of the
Commonweslth of Pennsylvania, publicly traded onthe American Stock Exchange, withitsprincipa place
of business at 1450 L ake Robbins Drive, Suite 400, the Woodlands, Texas, 77380. (CX 328 at CBI
001253-CHI; CX 21 at PDM-C 1000003; Byers, Tr. 6732). PDM'’s headquarters were located at
10200 Grogan' sMill Road, Suite 300, the Woodlands, Texas, 77380. (CX 661 at PDM-HOUO017554).

40. In 1999, Pitt-Des Moines had a tota revenue of $629 million and EBIT of $41 million.
(CX 520 at TAN 1003289; Scheman, Tr. 2915-2916). In 2000, Pitt-Des Moines had atotd revenue
of $659 millionand EBIT of $76 million. (CX 520 at TAN 1003289; Scheman, Tr. 2915-2916). In
1999, PDM had atotal revenue of $281 million and EBIT of $16.1 million. (CX 525at TAN 1000385).
In2000, PDM had atotal revenue of $268 millionand EBIT of $0.7 million. (CX 525 at TAN 1000385).

41.  Among other products and services, PDM was engaged in the business of designing,
engineering, manufacturing and congtructing field-erected LNG, LIN/LOX and LPG gtorage tanks and
TVCsin the United States and abroad. (CX 522 at TAN 1003371; CX 850 at PDM-HOU 0129192-
0129195, 0129199; CX 911 at CBI 028717-HOU -CBI 028726-HOU).



B. The Merqger

42. InAugust of 2000, CB&| offered $93.5 million for PDM. (CX 521 a TAN 1000328).

43. Inlate May of 2000, Goldman Sachs, the investment banking firm, valued PDM at $68.6
million. (Byers, Tr. 6745-46). Goldman Sachs aso believed that a“[r]equest for a preemptive bid may
diat afull price from agrategic buyer,” and listed dozens of potentia buyerswho were never caled. (CX
520 at TAN 1003292; Scheman Tr. 2915-16). CB&I was a preemptive buyer of PDM, and thus, no
other prospective buyers were solicited. (Scheman, Tr. 2938-39).

44.  Tannerbelieved, “rationa buyerswho werethe only people who would make sensewould
be unlikdy to put up a premium price in light of the fact that they had tough competition from CB&1.”
(Scheman, Tr. 2967).

45. OnAugus 29, 2000, CB&I and PDM entered into aletter of intent for CB& | to acquire
PDM. (CX 21 at PDM-C 1000003).

46.  CB&!I'searlier offer of $93.5 million for PDM was negotiated downward to $84 million
in December of 2000 because of financid losses suffered by PDM EC in2000. (Byers, Tr. 6789-6790).
CB& I’ spurchase price of $84 millionwas eventudly lowered to gpproximately $76 to $77 millionbecause
of losses in PDM’ s foreign subsidiary, PDM Venezuela, that did not become apparent until after the
transaction was consummated. (Byers, Tr. 6793-6794).

47. Respondents madetherr filings under the Hart-Scott-Rodino Act (“HSR”) on September
12, 2000. (CX 56 at PDM-HOU 002331). Theinitia waiting period under HSR expired on October 12,
2000. (CX 56 at PDM-HOU 002331).

48.  On November 12, 2002, this adminigrative hearing began before the Honorable D.
Michael Chappdl, Adminidrative Law Judge. (Tr. 4). The hearing ended on January 16, 2003. (Tr.
8364).

49. On January 16, 2003, the record in this matter was closed. (Tr. 8364).



THE S X RELEVANT PRODUCT MARKETSARE LARGE,
FIELD-ERECTED LNG, LIN/LOX AND LPG STORAGE TANKSAND TVC

50.  Therdevant product marketsin which to andyze the acquisition are field-erected LNG
storage tanks (individudly, or as a component of an LNG import termind or a LNG pesk shaving
plant), LIN/LOX storage tanks, LPG storage tanks and TV Cs.

51. Respondents agree that the relevant product markets are field-erected LNG storage
tanks, LIN/LOX storage tanks, LPG storage tanks and TVCs. Drs. Simpson and Harris agree on the
relevant product markets. (Simpson, Tr. 2989 (LNG); Harris, Tr. 7192 (LNG); Simpson, Tr. 3356-
57 (LPG); Harris, Tr. 7280 (LPG); Simpson, Tr. 3416-17 (LIN/LOX); Harris, Tr. 7300 (LIN/LOX);
Simpson, Tr. 3483 (TVC); Harris, Tr. 7324 (TVC)).

52.  Thefirg gep in andyzing mergers and acquisitionsis to distinguish between close and
distant subgtitutes. (Simpson, Tr. 2986). “[T]he definition of the product market seeks to distinguish
between producers of close substitutes whose actions would have a large effect on the marketplace and
producers of distant substitutes whose actions would have little, if any, effect on the marketplace”
(Simpson, Tr. 2992).

53.  TheMerger Guidelines define a product market by asking whether a hypothetica
monopolist of some set of products could profitably increase price by asmal but significant amount,
such as5%. (Simpson, Tr. 2992). Field-erected LNG, LIN/LOX and LPG tanks and TVCs
comprise rlevant product markets if a“smal but sgnificant and nontrangitory” increase in the price of
these products does not induce so much subgtitution to other storage dternatives that the price increase
would be unprofitable. (Merger Guidelines 8 1.11). For each of these products, there are no
economic subgtitutes to which cusomers will turn in the face of a*“smdl but sgnificant and
nontrangitory” price increase.

A. LNG TanksAre a Relevant Product M arket

54. LNG gtorage tanks are atype of cryogenic tank that stores natural gas or methane at a
temperature of -260° F. (Kistenmacher, Tr. 879; CX 1074 at CBI-001243-PLA). Dueto these very
cold temperatures, LNG storage tanks are made of specia materids, such as 9% nickd dloy sted, and
are pecidly designed so that they do not crack. (Kistenmacher, Tr. 881-82; CX 1074 a
CBI-001245-PLA). LNG tanks are double-walled, with specid perlite insulation between the two
shells, and may have some form of concrete containment for safety reasons. (Kistenmacher, Tr.
881-82; CX 1074 at CBI-001243-PLA). The outer walls of single containment tanks are carbon stedl
and the inner walls are 9% nickel sted. (CX 1074 a CBI-001243-PLA).

5. |



]. (Price, Tr. 524-525; Kistenmacher, Tr. 879; CX 176 at CBI-
PL010926, in camera; CX 162 at CBI-PL006153; Puckett, Tr. 4566; J. Kelly, Tr. 6260).

56.  Therearethree basic typesof LNG tanks (1) single containment; (2) double
containment; and (3) full containment. (Puckett, Tr. 4541; Bryngelson, Tr. 6170-71). Thetype of
LNG tank that istraditiondly built in the United States is a Sngle containment tank. (Glenn, Tr. 4110-
4111). Single containment LNG tanks store LNG in a 9% nickel stedl inner tank that is surrounded by
alow earthen dike which would contain LNG in case of aleak. (Puckett, Tr. 4541; Bryngelson, Tr.
6173; CX 1074 a CBI 001243-PLA). Double containment tanks have the same 9% nickel stedl inner
tank as a sngle containment tank, but offer a concrete outer tank to contain spillage from the inner tank.
(Price, Tr. 530-32; CX 1074 at CBI 001243-PLA). Full containment tanks consist of a self-
supporting inner tank and the outer tank used in a double-containment tank, but aso include a concrete
roof, so that the inner tank is completely encapsulated in a concrete shell. (CX 1074 at CBI 001243-
PLA). Full containment tanks are designed to contain both the spillage of refrigerated liquid and the
vapor resulting from leakage. (CX 1074 at CBI 001243-PLA).

57. LNG import terminds are “facilities to receive an LNG tanker, offload LNG into LNG
storage tanks, take the LNG from those storage tanks over time, vaporize it, pressurize the gas, and
send it out into apipeine” (Bryngeson, Tr. 6170). The termindsinclude storage tanks, ship
loading/unloading facilities, send-out facilities and vapor handling systems. (CX 650 at
CBI/PDM-H4019758). LNG is stored in the tanks, pumped out, vaporized and injected into pipelines
for transmission to end users. (CX 853 at PDM-HOUQ011487).

58. LNG pesk shaving plants store LNG to provide an emergency reserve of LNG inthe
event that gas customers experience a severe shortage of naturd gas. (CX 650 at
CBI/PDM-H4019758). LNG pesk shaving plants consst of aliquefaction unit, where the gasis turned
into liquid, and LNG storage tanks. (Kistenmacher, Tr. 884-85). In LNG pegk shaving facilities,
natural gas from a pipdineisrefrigerated in the liquefaction unit and stored in liquid form inan LNG
tank during the warmer months when demand and pricesare low. (CX 142 at CBI 000241-HOU).
As gas demand increasesin colder months, the stored LNG is heated, vaporized and put back into the
supply stream to meet heating demand peaks, when prices are high. (CX 142 at CBI 000241-HOU;
Hall, Tr. 1775-1776).

59.  Theevidence demondrates that a smdl but Sgnificant, nontrangtory increase in the
price of afield-erected LNG tank would not prompt customers to switch to aternative products. (see
Price, Tr. 450; Bryngelson, Tr. 6217-6218; Davis, Tr. 1781).

60.  There are no economica dternativesto usng field-erected LNG tanks for storing
LNG. (CX 1074 at CBI1001243-PLA; see also Price, Tr. 540; Bryngelson, Tr. 6217; Davis Tr.
3186; Hadll, Tr. 1781, 1786; JX 21 at 47-48 (Andrukiewicz, Dep.)).

61. A 5-10% priceincrease “trandates into maybe a4 or 5 increase — percent increase in
overd| cost, which would trandate into a couple of pennies per mm Btu that we would have to charge



the customer, and that’ s something that can probably be absorbed by the customer and by our profit
margin.” (Bryngeson, Tr. 6217-18).

62. LNG tanks comprise about haf of the cost of a peak shaving plant and about one-
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quarter to one-haf of the cost of an import termind. (Bryngelson, Tr. 6215-16; CX 1185 at CBI-
PL045968). Thus, a 10% increasein the price of an LNG tank would result in no more than a 5%
increase in the price of a peak-shaving plant or an import terminal. (Bryngelson, Tr. 6217-18). A

price increase of this Szeisunlikely to make or bregk aproject. (1d.)

63. Luke Scorsone, President of CB& I Industrid and former President of PDM-EC, could
not cite a sngle ingance in which apotentid customer of an LNG tank tried to get alower price by
threatening to switch to an dternative to an LNG tank. (Scorsone, Tr. 2845).

64. Respondents' documents focus exclusively on competition with other field-erected
LNG tank builders rather than on competition from suppliers of dternative products. (See, e.g., CX
1185 at CBI-PL045968; CX 227 at CBI-PL045127-5133; CX 184 at CBI-PL012440-2441; CX
259 at CBI-H003002; CX 94 at PDM-HOU017580; CX 107 at PDM-HOUO005016).

65.  Thelargetanksrequired for LNG storage are much too large practicaly to shop-
fabricate and ship to the site. (Andrukiewicz, Tr. 6697-98). Shop-fabricated tanks cannot provide the
dorage levelsrequired for LNG facilities. A shop-fabricated tank provides less than 1% of the storage
that afield-erected LNG tank provides. (RX 6 at CBI-PL 031593). Shop-built tanks have size
limitations and are “not a direct subgtitute for larger quantities of LNG.” (Davis, Tr. 3184). LNG
tanks designed to hold above a certain volume of LNG must be field-erected. (Blaumueller, Tr. 287).
The largest shop-built tanks “would pale in comparison to field tanks.” (Davis Tr. 3184-85). For
example, 420 shop erected tanks would be required to replace one large LNG tank. (Price, Tr.
536-37).

66. It is not economic to use multiple shop-built LNG tanks as a substitute for one field-
erected LNG tank. (Kistenmacher, Tr. 880). El Paso has not considered shop-built LNG tanks for
the LNG imports terminasit is planning because the storage volumes are too large. (Bryngelson, Tr.
6220).

B. LIN/LOX Tanks Area Rdevant Product M ar ket

67. LIN/LOX/LAR tanks are field-erected cryogenic tanks that store various liquid gas
products including hydrogen, oxygen, nitrogen, argon and helium at cryogenic temperatures, typicdly at
-300°F or lower. (CX 650 at CBI/PDM-H4019758).

68. LIN/LOX tankstypicdly hold 400,000 to 1,000,000 gallons and cost $500,000 to $1
million each. (CX 170 at CBI-PL009650).

69.  Thetankstypicaly include an inner and outer shell of sted materid. (IX 37 a 13
Newmeiger, Dep.)). Theinner tank is made of stainless stedl to withstand cryogenic temperatures
without becoming brittle and cracking. (Kistenmacher, Tr. 835). Between the two shellsis perlite
insulation. (Kistenmacher Tr. 833-834). LIN/LOX tanks have dome roofs, safety relief vaves and
nozzles that connect to piping and other equipment. They are built to withstand wind and seismic
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conditions. (Kistenmacher, Tr. 864).

70. LIN/LOX tanks are an essentia part of integrated air separation facilities. Air
separation plants take ambient temperature air and coal it down to a temperature around -300°F, and
through a didtillation process separate ar into its liquefied ements: nitrogen, oxygen, and argon.
(Kistenmacher, Tr. 825-26; Patterson, Tr. 338).

71.  The evidence demongrates that a smal but sgnificant nontrangitory increase in the price
of afied-erected LIN/LOX tank would not prompt customers to switch to dternative products.
(Kistenmacher, Tr. 839-940; see also Hilgar, Tr. 1385 (unaware of any subgtitutes to a field-erected
LIN/LOX tank)).

72. Feld-erected tanks are used in industrid gpplications that require large amounts of
storage capacity. In these gpplications, it is not economic to use shop-built LIN/LOX tanks. (JX 37 a
33 (Newmeister, Dep.)).

73.  Shop-fabricated LIN/LOX tanks can store up to 80,000 gdlons of liquid. (Hilgar, Tr.
1385). If acompany tried to use shop-erected tanks for applications that require large amounts of
storage, it would need to use many smaller tanks, instead of one large, field-erected LIN/LOX tank.
(Kistenmacher, Tr. 838; JX 37 at 33 (Newmeister, Dep.)). The cost of multiple shop-built tanks
would be higher than the cost of one field-erected tank that could store the same amount of product.
Including the cost of attaching al of the piping for connecting multiple shop-built tanks, the increased
cost would be “astronomical.” (Kistenmacher, Tr. 838-39).

74. Air Products buys only field-erected LIN/LOX tanks for projects requiring storage of
large volumes of liquid. (Hilgar, Tr. 1385). Air Productsis not aware of any substitute for LIN/LOX
tanks. (Hilgar, Tr. 1385-86).

75. A smdl but sgnificant, nontransitory increase in the price of field-erected LIN/LOX
tanks would have no impact on demand for field-erected LIN/LOX tanks because of the large cost
differentia with shop-built LIN/LOX tanks. (Kistenmacher, Tr. 839; Hilgar, Tr. 1385).

C. LPG Tanks Are a Relevant Product M ar ket

76. L PG tanksfield-erected, refrigerated tanks that store liquefied gases such as propane,
butane, propylene and butadiene at refrigerated temperatures of around -50° F. (Warren, Tr. 2275,
2306; CX 258 at CBI-H001793; CX 650 at CBI/PDM-H 4019758; CX 993 at PDM-
HOU021479).

77. LPG customers are oil and petrochemical companies, such as Marathon and Enron;
owners of LPG terminds, such as Sea-3 and CM S Energy, that import/export LPG and trandfer the
L PG between ships and storage tanks via pipelines, and EPC contractors, such as Fluor, who
subcontract tank suppliersto build LPG tanks for larger facilities. (CX 993 a PDM-HOU-021484).
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78.  The evidence demondrates that a smdl but sgnificant, nontrangtory increase in the
price of afied-erected LPG tank would not prompt customers to switch to adternative products.

79. Feld-erected LPG tanks can hold subgtantidly larger volumes of LPG than shop-built
tanks. (RX 778 at 46-47 (Crider, Dep.)).

80. Because fid d-erected tanks can hold alarger volume of LPG, it dlows LPG customers
to import and export LPG at afagter rate, and minimizes the amount of money customers spend to hold
aship whilethe LPG isbeing transferred. (RX 778 at 26-27 (Crider, Dep.)).

8l.  Shop-built pressurized tanks (also known as bullets) and field-erected pressure spheres
are not economic substitutes for an LPG tank when storing large volumes. (Scorsone, Tr. 5170-71;
Crider, Tr. 6719-20-1; JX 27 at 32 (N. Kelley, Dep.)). For some chemicals such as butadeine,
gtorage tanks must be refrigerated to keep the chemical from polymerizing. (JX 27 at 38-39 (N. Kdlley
Dep.). For such chemicas an unrefrigerated pressure sphere (or bullet) is not a substitute for an LPG
tank.

82.  To adopt astorage solution for 400,000 barrels of LPG based on multiple shop-built
LPG pressure spheres would cost approximately three times the amount of a storage solution based on
afield-erected LPG tank. (RX 778 at 46-47 (Crider, Dep.)).

83. PDM EC' sformer president, Mr. Scorsone, who has worked in the tank industry for
many years, has never seen a customer switch from field erected L PG tanks to shop-built pressurized

tanks to obtain alower price. (Scorsone, Tr. 5170-71).

D. TVCsAreaReevant Product Market

84. A TVCisalage metd enclosure used to smulate the vacuum of space for the purpose
of testing satellites. During ated, air is pumped out of the enclosure and, within the enclosure, liquid or
gaseous nitrogen circulates through pipes to heat or cool the interior environment. Controls dlow users
to adjust the temperature and vacuum conditions inside the enclosure so that satdllites can betested ina
gpace-like environment. (Thompson, Tr. 2039-40). Temperatures simulated within the chamber can
range “from minus 180 degrees C to plus 150 degrees C” and the vacuum can range from 1 x 10°° torr
to 1x1078 torr. (Higgins, Tr. 1262; Scully, Tr. 1143). TVCsrangein size from 20 feet in diameter to
45 feet in diameter. (Higgins, Tr. 1264).

85.  Thecugstomersof TVCs are satellite manufacturers and government agencies, such as
NASA. TVCsare used to test satellites purchased by the Department of Defense, NASA and
commercia buyers. (Neary, Tr. 1420; Glenn, Tr. 4074-75; see also CX 1196 at PDM-
HOU011524-1525 (list of PDM customers)).

86.  “Customersaretypicdly testing sadlites costing $50MM to $200MM in thermal
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vacuum chambers costing $5MM - $20MM.” (CX 212 at CBI-PL031718). The satellites sold by
TRW range in vaue from $750 million to $1.5 billion, while those sold by Spectrum Astro, asmaler
satellite manufacturer, range in vaue from $10 million to $55 million. (Neary, Tr. 1420-21; Thompson,
Tr. 2038).

87.  Theevidence demondrates that a smal but sgnificant nontrangitory increase in the price
of aTVC would not prompt customers to switch to alternative products. CCFF 88.

88. TVCsaetheonly sadlite testing equipment capable of smulating the vacuum and
thermal conditions of outer space. (Higgins, Tr. 1262-63). Other testing chambers are not substitutes
for TV Cs because they only smulate other conditions. (Scully, Tr. 1139; Proulx, Tr. 1729). Satellite
customers require that manufacturers test their satellitesin TVCs. (Neary, Tr. 1424).

89. Luke Scorsone, President of CB& | Industria and former President of PDM EC, could
not recal an instance in which a potential customer of a TV C tried to get alower price by threatening to
switch to an dternative. (CX 646 at 76-77 (Scorsone, IHT)).

9. | ]. (CX 265 a CBI-
HO007057; see CX 1202 at PDM-HOU1005348, in camera; CX 212 at CBI-PL031709-1724; CX
1196 at PDM-HOU011519-1532).

91.  Shop-built TVCsare not economic substitutes for field-erected TVCs. Therma
vacuum chambers that are too large to trangport from a fabrication shop to the customer’ s Ste must be
field-erected. (Neary, Tr. 1421-22; Gill, Tr. 186-87; Glenn, Tr. 4064; JX 37 at 88 (Newmeister,
Dep.)). At[Boeing], “90 percent of the time, most assembled satdllites do require testing in field
fabricated rather than [shop-fabricated therma vacuum chambers].” (Proulx, Tr. 1727).

92.  The congruction of a shop-fabricated therma vacuum chamber is“markedly different”
from the congtruction of afield-erected therma vacuum chamber. (Scully, Tr. 1101-02; Gill, Tr. 235).
“In shop-built chambers, dl of the equipment and capability, personnd capability, lieswithin the
confines of the shop.” (Scully, Tr. 1103). In contrast, field-erected chambers require a crew that
“virtudly livesin the fidd for eongated periods of time.... It'savastly different technology than what a
shop-built chamber requires.” (Scully, Tr. 1103).

93.  Sadlites above a certain sSze cannot be tested in shop-fabricated therma vacuum
chambers. (Scully, Tr. 1139; Neary, Tr. 1425). Consequently, shop-fabricated therma vacuum
chambers are not an dternative to large, field-erected therma vacuum chambers for testing large
satdlites. (Scully, Tr. 1140).

94.  Other products, such as “therma cycling chambers’ and “dtitude chambers’ are not

functiond equivaents because they cannot mimic the conditions a satdlite will face in space. (Neary,
Tr. 1463-1464; see Scully, Tr. 1135-1139).
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V.

THE RELEVANT GEOGRAPHIC MARKET ISTHE UNITED STATES

95.  The parties agree that the rlevant geographic market in which to analyze the merger is
the United States. Drs. Simpson and Harris agree that the relevant geographic market in which to
asess the impact of the acquidtion isthe United States. (Simpson, Tr. 3035 (LNG); Harris, Tr. 7192
(LNG); Simpson, Tr. 3361-3362 (LPG) (citing CX 116); Harris, Tr. 7280 (LPG); Simpson, Tr. 3421
(LIN/LOX); Harris, Tr. 7300-7301 (LIN/LOX); Smpson, Tr. 3488 (TVC); Harris, Tr. 7324 (TVC)).

96. By definition, field-erected LNG, LIN/LOX and LPG storage tanks and TVCs must be
built at customers stesin the United States. “LING tanks are purchased as part of alarger facility that
is designed to supply natura gasto gasusersin aparticular area. As a consequence, the LNG tanks
have to be located in aparticular locdity.” (Simpson, Tr. 3034). “The competitive Situation is basicaly
the same across the locdities in the U.S,, so defining the geographic market asthe U.S...make[ g the
andysis much more tractable without harming the analysisat dl.” (Smpson, Tr. 3035). Dr. Smpson
testified: “LIN/LOX/LAR tanks are purchased as part of afacility that makes liquefied gas, and those
facilities are built close to acustomer.” (Simpson, Tr. 3420). Dr. Smpson then noted: “[A]s with the
other structures, the identity of the market participants is basicaly the same acrossthe U.S. Soto
make the andlysis more tractable, it makes sense to define the geographic market as the United States.”
(Smpson, Tr. 3421).

97. Respondents' business documents analyze competition separately in the United States
compared to other areas of the world. Respondents business documents identify the United States as
a“marketplace in which they will inditute a particular policy.” (Smpson, Tr. 3035, citing CX 185). |

]. (Smpson, Tr. 3036, citing CX 364, in camera). PDM drategic documents differentiate
between the domestic and international LNG markets and identify a separate cast of competitors for
each market. (CX 99 at PDM HOU 000259; CX 646 at 282 (Scorsone, IHT)). [

(CX 94 at PDM-HOUO017580; see also CX 217 at CBI-PL034441 in camera).

98. It is economicaly infeasible to import a field-erected storage tank from anywhere
outside the United States. (Kistenmacher, Tr. 840, 881).
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V.

THE MERGER WILL LIKELY LESSEN COMPETITION BECAUSE
IT CREATESA DOMINANT FIRM IN HIGHLY CONCENTRATED MARKETS

99. Prior to the merger, CB& | and PDM each had market sharesrangingfrom|[ ] to
[ ]ineachrdevant market. CCFF 146, 154. After the merger, the combined market sharein
the relevant markets ranges from 70% to 100%. CCFF 138, 151, 180, 191.

100. A 1998 presentation to the PDM Board reported market shares for PDM and
CB&l as[ ]and[ ], respectively, for acombined shareof [ ]. Morsewaslisted as having a
[ ]share; snce Morseis now owned by CB&I, the combined market share of dl three firmsis
[ ]. (CX 648 a PDM-HOU000249).

101. These market share figures provide severd important ingghts. First, Respondents high
pre-merger market shares reflect the vigorous direct competition that existed between them before the
merger. “The market concentration measures provide a measure of this [unilatera anticompetitive price
increaseg] if each product’s market shareis reflective of not only its relative apped as afirg choiceto
consumers of the merging firms' products but also its relative appeal as a second choice, and hence as
acompetitive condraint to thefirst choice” Merger Guidelines § 2.211.

102.  Second, the greeter the level of direct competition before the merger, asreflected in
Respondents high individua market shares, the greater the likely anticompetitive harm after the merger.
Merger Guidelines § 2.21 (“The price rise will be greater the closer substitutes are the products of the
merging firms, i.e. the more the buyers of one product consider the other product to be their next
choice.”).

103. Third, Respondents [ ] plus combined market shares exceed the 35% level at
which the Merger Guidelines “presume that a Sgnificant share of salesin the market are accounted for
by consumers who regard the products of the merging firms as their first and second choices” Merger
Guidelines § 2.211.

104. CB&l'sand PDM’s market shares, and those of other competitorsin the relevant
markets, are o0 used to compute the level of concentration in a particular market and the increase in
concentration caused by the merger. “Market concentration is a useful indicator of the likely potential
competitive effect of amerger.” Merger Guiddines 8 1.51.

105. Theantitrust agencies use the Herfindahl-Hirschman Index (“HHI”) of market
concentration. Merger Guidelines 8 1.5. The HHI is cdculated by summing the squares of the
individua market shares of al participants. (Id.) Theincrease in concentration caused by the merger is
caculated by doubling the product of the market shares of the merging firms. (1d. § 1.51, n.18).

106. Inthe LNG market, the merger increasesthe HHI by [ ] to 10000; in the
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LIN/LOX market, the merger increasestheHHI by [ ] to[ ]; in the LPG market, the merger
increasestheHHI by [ Jto[ ]; andinthe TVC market, the merger increases the HHI by
[ ]to10000. CCFF 146, 151, 180, 198.

107. TheMerger Guidelines provide that where “the post-merger HHI exceeds 1800, it
will be presumed that mergers producing an increase in the HHI of more than 100 points are likely to
create or enhance market power or facilitate its exercise” Merger Guidelines 8§ 1.51(c) (emphasis

supplied).

108. Inthiscase, the increase in concentration in each of the rlevant marketsis, a a
minimum, mor e than 25 times as greet as the threshold that the Merger Guidelines identify asthe leve
of increase that is likely to creste market power.

109. TheHHI levesinthis case well exceed the postmerger market concentration levels of
recent FTC actions in which the FTC successfully enjoined mergers. FTC v. Libbey, 211 F. Supp. 2d
34 (D.D.C. 2002) (HHI of 5251); FTC v. Heinz, 116 F. Supp. 2d 190, 195 (D.D.C. 2000) (HHI of
5285); FTC v. Swedish Match, 131 F. Supp. 2d 151, 167 (D.D.C. 2000) (HHI of 4733); FTC v.
Cardinal Health, 12 F. Supp. 2d 34, 53 (D.D.C. 1998) (HHI of 2224).

A. Mar ket Shares Should Be M easur ed Based on Historical Sales

110. The appropriate measure of market sharesis each firm’'s sales, as opposed to each
firm’s production capacity. In markets where the products are supplied on adifferentiated basis, and in
which firms have different cgpabilities to supply customers, it is appropriate to determine market shares
by each firm’'s success in securing sdes. Merger Guidelines 8 1.41 (“Dollar sades or shipments
generdly will be used if firms are distinguished primarily by differentiation of their products. Unit sales
generdly will be used if firms are digtinguished primarily on the basis of their rdaive advantagesin
serving different buyers or groups of buyers.”).

111. Each of therdevant marketsis comprised of highly differentiated products. Field-
erected LNG, LIN/LOX and LPG tanks and TV Cs vary by size, by specific gpplication, by ingtalation
parameters, by Ste characterigtics, and by specific design. Factorsthat differentiate LNG tanks include
the location, the nature of the Site, the size of the tank, and the tank’ sdesign. (CX 573 a CBI-

PL 031580 (describing CB& I LNG tank “design considerations,” including factors such as codes and
regulaions, materias, Ste conditions, wind loads, seismic events, secondary containment and interna
pressure); see also CX 85 (LIN/LOX tanks); CX 1048 (LPG tanks and TV Cs)).

112. Suppliers sat prices by individua project, depending on the nature of the project and on
the level of competition among the suppliers. (Gill, Tr. 209-210; Price, Tr. 556). The design of the
LNG tank is heavily dependent on an anadysis of risk factors. (CX 573 at CBI-PL031585). [

]' (%l
e.g., CX 827 (PDM pricing); CX 1321, in camera (CB&I pricing)).
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113. Inthiscase, the firmsthat compete for new projects are distinguished by severd factors
that are relevant to their ability to secure contracts. Theseinclude firms' actud experience, their
reputetion for providing quality products on atimely bas's, their engineering and fabrication resources,
and their cost structure. (Simpson, Tr. 3037).

114. Inthe past decade, Respondents have won virtualy every contract in the relevant
markets. CCFF 136, 151, 172, 192. Domestic firms have won only a handful of contracts and foreign
firms have not won any contracts in head-to-head competition with Respondents.  CCFF 136, 151,
172, 192. The reason Respondents competitors have not won more contractsis because of the
competitive advantage enjoyed by Respondents, including lower cost structures. CCFF 393-420.

115. Dr. Smpson provided a probability analysis for LNG tanks, which compared the actua
results of bidswith the likely resultsif other firms had been equdly Stuated with CB&1 and PDM.
Based on his assessment, the probability is extremely low that CB& 1 and PDM would have prevailed
as often asthey did if other firms were equaly capable of competing with CB& | and PDM. CCFF
141.

116. Actua sdesdatasince 1990 provides the best datato measure market shares and
concentration levels. “Market concentration and market share data of necessity are based on historical
evidence” Merger Guidelines, § 1.521.

117. Becausethe productsin dl of the rdlevant markets are sold on an infrequent basis, sdes
datafrom any particular year may be unrepresentative of the competitive significance of any particular
firm. Sdesof LNG tanks are made infrequently. [

]. (CX 1210, in camera; CX 1212, in
camera). That isfewer than one tank per year.

118. Itisappropriate in this case to measure market shares by examining sales data over an
extended period of time. Merger Guidelines 8 1.41 (“whereindividud sdes are large and infrequent
S0 that annud datamay be unrepresentative, the Agency may measure market shares over alonger
period of time.”).

119. Inorder to evauate how CB&I's acquisition of PDM affected competition for LNG
tanks, it is appropriate to examine sales from 1990 to the time of the acquisition (Simpson, Tr. 3037-
38, 3043-46). Economists examine multi-year periods when andyzing competition (Smpson, Tr.
3044). The respondents use sales data going back €leven years or more to make inferences about the
competitive strength of companies. (CX 160; CX 169 at CBI-PL 007573; CX 173 a CBI-
PL010403; CX 205; CX 207 at CBI-PL 031456-57; CX 244). Thereisno evidence that market
conditions changed significantly during this period. (Smpson, Tr. 3046).

120. Dr. Harris acknowledged that 1995 or 1996 would be an arbitrary starting date to

examine market sales and that it would be wrong to conclude that the merger does not hurt competition
samply because over some period of years CB& I or PDM accounted for dl of the sdesin the market
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and the other firm accounted for none. (Harris, Tr. 7228).

121. Respondents witness, Nigdl Carling of Enron testified that, in assessng suppliers,
“You'reredly looking at expertise over the last ten years.” (Carling, Tr. 4512).

122. Intheir own documents and in presentations to customers, Respondents draw upon
their hitorical sales achievements to make new sdes. In abid proposa to Louisville Gas & Electric,
CB&| touted that it has been “integraly involved with LNG pesk shaving facilities since the 1960's.
The enclosed ingdlation list summarizes the 43 LNG pesk shaving facilitiesand 90 individud LNG
tanks designed and constructed by CB&I [on] alump sum basis” (CX 173 at CBI-PL010403
(emphasis supplied); see also CX 207 at CBI-PL 013456-457; CX 150 at CBI-PL 002655, 002661,
CX 142 at CBI-00212-HOU). With respect to LIN/LOX tanks, CB& | and PDM tout their
experiences in congtructing tanks from as far back as 1957. (See CX 160 (“CB&| has built the
magority of LIN/LOX/LAR tanksin the world, and in total we have designed and erected over 600
cryogenic tanks throughout the world.”); see also CX 85; CX 145 at PDM-S-001409; CX 154 at
CBI-PL002939-70; CX 443; CX 914; CX 1048; CX 1201).

123. InaMay 2001 LNG tank sales presentation to Y ankee Gas (CX 417 at CBI 026845
HOU), CB&| detailed its relevant LNG tank experience, including the 2000 ENRON, Puerto Rico
LNG import termind (id. at CBI 026848-HOU - 849-HOU), the 1999 Pine Needle, North Carolina,
peskshaving fadility (id. at CBI 026850-HOU), the 1997 Memphis Light, Gas and Water LNG
peskshaving facility and the 1993 Sdley, South Caroling, LNG satellite storage facility (id. at CBI
026849-HOU), and other LNG import terminad and peakshaving projects extending from 1969
through 2002. (Id. at CBI 026851-HOU - 852-HOU; CX 417 at CBI 026845-026852).

124, Steven Knott, CB& I’ s vice-president of salesfor North American, declared under
pendty of perjury, “[I]nformation regarding LNG tank and TV C prices —which are far less common —
isfar more valuable, because the number of completed jobsisfar fewer. Because fewer solid data
points exist, the remaining data points become even more vauable, even ones from the mid-1990s.
Further, the greater value of LNG and TV C projects increases the vaue of pricing information for these
projectsto CB&I1.” (CX 393 & 6).

125. Respondents assert that the historical market shares are not relevant to the competitive
andyssinthiscase. Giving no weight to historical saes results, Dr. Harris suggested that each firm
could be dlocated an identica market share. This assumes that, in spite of the historical bidding
patterns, each firm Respondents have identified as a potentia bidder in each relevant market is equaly
qualified to secure acontract. (Harris, Tr. 7177-78; see Merger Guiddlines § 1.41, n.15 (“Where dl
firms have, on aforward-looking basis, an equa likelihood of securing sales, the [Commission] will
assgn firms equd shares.”)). Dr. Harris concludes from this methodol ogy that the acquisition has
resulted in only minor increases in concentration. (Harris, Tr. 7195, 7300, 7302, 7326).

126. Thereisno evidence to conclude that al of the companies who may bid in the future
have an equd likelihood of winning in head-to-head competition with Respondents. To the contrary,
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there is evidence that firms who bid in the past and may bid in the future are not equally qudified.
Severd of the firmsidentified by Dr. Harris are the same firms that before the merger lost to
Respondents because of their competitive disadvantage vis-a-vis Respondents in the United States.
(Harris, Tr. 7211). CCFF 393-571.

127. By faling to consder actud historical sdes, Dr. Harris andyssfalsto take into
account the substantial direct competition between CB& | and PDM that was eliminated by the merger.
(Harris, Tr. 7185-86, 7223, 7233).

128.  For dl these reasons, the hitorical sdle data provided by Complaint Counsd isthe
most gppropriate method for measuring market shares and market concentration.

B. Market Shares and Concentration in the LNG M ar ket

129. Four LNG import terminals were constructed in the United States since the 1970s,
during the energy crisis when gas prices were high and gas supplies questionable. (CX 853 at PDM-
HOU011488). PDM congtructed two (Lake Charles, Louisiana and Cove Point, Maryland) and
CB&I constructed two (Boston, Massachusetts and Savannah, Georgia). (CX 853 at PDM-
HOUO011488; CX 154 at CBI-PL002958, 002961).

130. There are about 90 LNG pesk shaving plantsin the United States. (CX 228 at CBI-
PL046034). CB&I and PDM have constructed every LNG tank built in the United States since 1975.
(CX 125 at PDM-HOU 2017162-7169).

131. [
]. (Kistenmacher, Tr. 891;
[ ], Tr. 714-15, in camera ([“[F]rom 1965 through ‘97 or so, the only two companies pretty
much across the board that built LNG plants in the United States were PDM and CB&1”]); Cuitts, Tr.
2390 (CB& | and PDM *“dominated the marketplace significantly and the interpretation by most people
would have been that any large cryogenic projects in the United States would have been built by CB& |
or PDM.")).

132. 1975 wasthelast time afirm other than CB&I or PDM built an LNG tank in the
United States. (CX 125). Graver, which isnow out of business, built thetank in 1975. (CX 125 a
PDM-HOU2017165; CX 1546 (ITEQ, Graver's successor, ceased operations in March 2001)).

133. Preoad built an LNG tank in the United Statesin 1971. (CX 125 at PDM-
HOU2017164). Preload possesses a*“completely concrete” technology that “would be a very costly
design and not be a comptitive design to the tanks that the other people could build.” (Price, Tr. 550
Hall, Tr. 1817).

1. ( ], Tr. 689-691, 693, 724, in camera).

134, [ .q 1T
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4683, in camera; CX 125; CX 853 at PDM-HOU011458).

135. Other companies attempted to compete during this period but failed to beat CB& 1 and
PDM. TKK and Whessoe both submitted proposals for the Memphis project in 1995 but were
substantialy higher-priced than CB&1 and PDM. CCFF .|
1. (RX
157a[ ]02004,incamera). No other firm haswon aU.S. LNG project in head-to-head
competition againgt CB& 1 or PDM.

136. Asshown inthefollowing table, nine LNG tank projects were awarded in the United
States from 1990 through the time of the acquigition in early 2001.

[As some of the projects are in camera, atable inits entirety should be trested in camera]
(CX 1210, in camera; CX 824; CX 1212, in camera; CX 1645 at 2 (demondtrative); CX 26 at
CBI-PL069530, in camera; RX 757; Simpson, Tr. 3046, 3052-3055).

137.  Dr. Harris acknowledges that prior to the merger, United States LNG tanks were built
entirdly by CB&I and PDM. (Harris Tr. 7196, 7521-22). According to Dr. Harris, “until roughly
2001 | guess, the competitors in the market, were dmost entirely limited to CB& 1 and PDM.” (Harris,
Tr. 7220). Based on information at the time of the acquisition CB& I had roughly one chance in two of
winning an LNG tank award. (Harris, Tr. 7877).

138. | 1.
(CX 1210, in camera; CX 1645 at 2, (demonstrative); Simpson, Tr. 3046, 3052-3054). CB&I won
five of these projects and PDM won four. (Simpson, Tr. 3046, 3052-3054).

139. Dr. Smpson tetified that the fact that a company does not bid for a project is
informative. (Simpson, Tr. 5757). Dr. Smpson testified that he concluded that the reason foreign firms
were not bidding for LNG projects prior to CB&I’s acquisition of PDM isthat the foreign firms
believed that they were not competitive with PDM and CB&I1. (Simpson, Tr. 5757).
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140. Dr. Smpson dso tedtified that the fact that foreign firms did not participate in sole-
source negotiations for U.S. LNG tank projects prior to CB& I’ s acquisition of PDM isaso
informative. (Simpson, Tr. 5757). Dr. Simpson testified that buyers who sought to buy LNG tanks
through sole-source contracts would have approached the foreign firmsiif they thought that these foreign
firms were competitive with CB&1 or PDM. (Simpson, Tr. 5757-5758).

141. Anandyssof U.S. LNG tank projects awarded between 1990 and the time of the
acquidition indicates that CB& | and PDM were the two strongest competitors. (Simpson, Tr. 3050).
Dr. Smpson testified that respondents had claimed that seven other companies competed with CB&|
and PDM to supply LNG tanksinthe U.S. (Simpson, Tr. 3047, 5753). If seven companies competed
on an equa footing with CB& | and PDM, then the probability that CB& I and PDM would have won
al nine of the U.S. LNG projects awarded between 1990 and the time of the acquisition is 0.0000013
(29X 219X 2/9X 2/9X 2/9X 2/9X 2/9 X 2/9 X 2/9). (Simpson, Tr. 3047-3048 (referencing CX
1645 at 3, (demondrative)). If one other firm competed on an equa footing with CB& I and PDM, the
probability that CB&1 and PDM would have won dl nine of the U.S. LNG tank projects awarded
between 1990 and the time of the acquisition is2.6 percent (2/3 X 2/I3 X 2/3 X 2/3 X 2/3 X 2/3X 2/3
X 213X 2/3). (Smpson, Tr. 3048 (referencing CX 1645 at 3, (demondrative)). Given these results,
an environment in which other firms competed on an equa footing with CB& I and PDM is extremdy
unlikely to produce the observation that CB&1 and PDM won dl nine awards. (Smpson, Tr. 3048).
Thus, the history of LNG tank awards in the United States reflects the fact that CB& 1 and PDM were
each other’ s strongest competitors and that foreign companies did not compete on an equa footing with
CB&I and PDM. (Simpson, Tr. 3050).

142. Dr. Smpson noted that the Merger Guidelines indicate that afirm’s market share
should reflect that firm’'s future competitive sgnificance. (Smpson, Tr. 3050). Dr. Harris
acknowledged that the strength of competitors going forward should be considered in examining the
acquidition. (Harris, Tr. 7229). Dr. Smpson concluded that CB& | and PDM were far and away the
two strongest competitors in the market for LNG tanksin the U.S. (Simpson, Tr. 3050). Dr. Simpson
testified that Whessoe, Technigaz, and TKK were not a competitive factor in the U.S. market for LNG
tanks a the time of the acquidition. (Simpson, Tr. 3051). Dr. Simpson further testified that Whessoe,
Technigaz, and TKK would need to make a Sgnificant investment for more than ayear in order to
acquire the tangible and intangible assets necessary to become competitive with CB& 1 and PDM.
(Simpson, Tr. 3051-3052).

143. Dr. Smpson testified that one did not need detailed cost information to determine
whether foreign firms would have higher costs than CB&I in building LNG tanksinthe U.S. (Simpson,
Tr. 5765). Dr. Smpson noted that one could use other sources of information, such as company
documents, satementsto investors, and a history of past awards, to determine whether foreign firms
had higher cogts than CB&I in building LNG tanksinthe U.S. (Smpson, Tr. 5765).

144.  Dr. Smpson then testified that CB& 1 and PDM would each have a 50-percent market

share if they were treated as equaly strong competitors. (Simpson, Tr. 3050). Dr. Simpson testified
that CB&1 and PDM would have smilar market shares if they were assgned market shares based on
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the value of their actua sales of LNG projects between 1990 and the time of the acquisition. (Simpson,
Tr. 3050-51).

145. If CB&I and PDM are each assigned a 50-percent market share, then CB&1's
acquistion of PDM increased the HHI by 5000 from a pre-merger HHI of 5000 to a post-merger HHI
of 10000. (Simpson, Tr. 3055 (referencing CX 1646)).

146. Asshown in thetable below, if CB&1 and PDM are assigned market shares based on
the LNG tank awards between 1990 and the time of the acquigition, the effect of the acquisition on
market concentration is Smilar irrespective of whether concentration is measured based on the number
of awards or the dollar value of the awards and irrespective whether cancelled projects are included in
or excluded from the calculation. (See Simpson, Tr. 3055-3058 (referencing CX 1645,
(demongirétive)).
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[As some of the projects are in camera, above table in its entirety should be treated in camer @]
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147.  Of the LNG tank projects awarded before the acquisition, CB& | accounted for
[ ] of LNG tank projectsawarded, and[ ] of projects excluding projects cancelled
following award. PDM accounted for [ ] of LNG tank projectsawarded, and [ ]
excluding cancelled projects. Based on dollar value of projects, CB& | accounted for [ ] of
project avardsand[ ] excluding cancelled projects, and PDM accounted for [ ] of
awardsand|[ ] excluding cancelled projects.

148. By any measure, the combined share of the two companiesis 100 percent and the post
acquisition HHI is 10000. (Simpson, Tr. 3055 (referencing CX 1646)).

149. Dr. Harris erroneoudy argues that market shares should be measured based on the
post-acquisition period. In using the HHI to predict the effects of the acquidtion it is appropriate to
assign CB& | and PDM shares based on their future competitiveness. When CB&1 and PDM merged
their combined share was 100 percent. (Smpson, Tr. 3711). Exercise of market power by the
merged firm, following the acquisition, will lead to an eroson of market share. Dr. Harris confuses this
effect with anayss of market concentration. Dr. Smpson explainsthat “if you have a monopolist and
they have market power, they will increase price. When they increase price, other firmsthat previoudy
were not able to make saes begin to make sdles. So if you were to look after the acquisition and if the
monopolist has increased price and has lost sales to other customers as aresult of that price increase,
you would see that the HHI would fal from the 10,000 leve that we computed before the acquistion to
some level under 10,000.” (Simpson, Tr. 3711).

150. Under the Merger Guidelines, the CB&I/PDM merger has resulted in a substantia
increase in concentration in an dready highly concentrated LNG market. The HHI level raisesthe
presumption that the merger will likely creste or enhance market power or facilitate its exercise by
CB&I. (Merger Guidelines § 1.51(c)).

C. M arket Shares and Concentration in the LIN/LOX Market

151. Thetable beow shows LIN/LOX tank awards in the United States during the period
1990 to the time of the acquigtion:
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[As some of the projects are in camera, above table in its entirety should be treated in camera]

(CX 26; CX 85; CX 155; CX 183; CX 260; CX 282; CX 397, in camera; CX 755; CX
1025; CX 1170; CX 1210 at 5-6, in camera; CX 1212 at 6, in camera; CX 1321, in
camera; CX 1458; CX 1663 (demongtrative); CX 1664 (demongtrative); CX 1665
(demondtrative) in camera; Simpson, Tr. 3422, 3429, 3430; Cutts, Tr. 2451 (AT&V built two
tanks for BOC); Newmeigter, Tr. 1587 (Matrix haswon [ ] LIN/LOX projects); JX

37 a Exh. 3 (Newmeister, Dep.)).

152. Asshown in the above table, during the period from 1990 to the time of the
acquisition, 83 LIN/LOX projects were awarded comprising 109 tanks with atotal value of
[ ] million.

153.  Asfurther shownin the abovetable, PDM won[ ] projects([ ] of
thetotd), including[ ] tanks ([ ] of the totd) with total revenues of $41.8 million
q ] of thetotd).

154. CB&Ilwon[ ] projects(] ] of thetotal) encompassing[ ] tanks
q ] of the totd) with atota vaue of $36.3 million ([ ] of thetotad).

155. [

]. (CX
155; CX 183; CX 282; CX 755; CX 1321, in camera). Graver went out of business, in
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2001, and is no longer a competitor in the LIN/LOX market. (CX 1546; Hilgar, Tr. 1543).
Graver's assets were sold at auction. (Harris, Tr. 7312, 7313).

156. Marixwon[ ] projects([ ] of thetotd) including[ ]tanks([ ] of
the totd) with atotdl vaueof [ ] million ([ ] of thetotd). (RX 290 at CBI-046596-
NEW; Newmeister, Tr. 1587; JX 37 a Exh. 3 (Newmeister, Dep.)). In August 2000,
Matrix sold Brown Sted and its fabrication facility. (Newmeigter, Tr. 1589-90). Matrix’s
sde of Brown Sted competitively disadvantages Matrix in the LIN/LOX tank market.
(Newmeidter, Tr. 1590-91). Matrix has not won a LIN/LOX award since it sold Brown
Sed.

157. AT&V wononeproject ( ] of thetota) conssting of [ ] tanks ([ ]
of thetotd) withavalueof [ ] million([ ] of thetotd). (Cuits, Tr. 2451; RX 290 &
CBI-046596-NEW).

158. After attempting without successto compete for aLIN/LOX project, BSL has
exited the U.S. LIN/LOX market. (Hilgar, Tr. 1378-1380). No foreign company has ever
built aLIN/LOX tank in the United States. (Hilgar, Tr. 1385).

159.  Asfurther shown in the above table, CB& 1 and PDM have a combined
shareof [ ] of the value of LIN/LOX awards, snce 1990, acombined share of | ]
of the number of projects awarded and [ ] of the number of LIN/LOX tanks. Graver
hasa| | market share, Matrix hasa| | market share, and AT&V hasa[ ]
market share (Simpson, Tr. 3430).

160. Asfurther shown in the above table, CB& I’ s acquisition of PDM increased
concentration substantialy in the LIN/LOX market. The acquisition increased the HHI by
2635 pointsto alevel of 5845 based on the value of projects awarded, and increased the HHI
by 2264 to alevel of 5602 based on the number of projects awarded. (Simpson, Tr. 3443,
3343-3344 (referencing CX 1665 (demondirative)).

161. Under the Merger Guidelines, the CBI/PDM merger hasresulted in a
subgtantia increase in concentration in an dready highly concentrated LIN/LOX market. The
HHI level raises the presumption that the merger will likely create or enhance market power or
facilitate its exercise by CBI. Merger Guidelines § 1.51(c).

162. Dr. Smpson testified: [ T]he acquisition combined the two strongest builders of
LIN/LOX/LAR tanksin the U.S,, and | think it enables them to increase price.” (Simpson, Tr.
3444; see Smpson, Tr. 3450 (Dr. Smpson established that “ CB& | and PDM EC were the
strongest competitors in this marketplace prior to the acquisition)). Dr. Simpson noted that a
merger of the two strongest suppliers would enable the merged firm to increase price up until
the point where other less-strong suppliers begin to condrainit. (Simpson, Tr. 3451). Dr.
Simpson dso testified that a merger that reduces the number of sdlers of LIN/LOX tanks from
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four to three or from three to two would be likely to result in an increasein price. (Smjpson,
Tr. 3451). Dr. Simpson further testified that CBI’s acquisition of PDM will enable CB&I to
increase price by 5 percent in the market for LIN/LOX tanks over the next five years.
(Simpson, Tr. 3828, 3869).

163. Because Graver has exited the market, the market shares understate the
compstitive effects of the acquigition. Merger Guidelines § 1.52.

164. Thefollowing table shows market shares and market concentration excluding
sdeshby Graver:

[As some of the projects arein camera, above table in its entirety should be treated in
camera]

165. Asshown in the above table, excluding Graver, PDM won [ ] of the
number of project awards, [ ] of thetanks, and [ ] of the value of LIN/LOX
projects awarded, CB& | won [ ] of the number of project awards, [ ] of the
tanks, and [ ] of the value of LIN/LOX projects awarded.

166. Asfurther shown in the above table, excluding Graver, CB&| and PDM
have a combined share of | ] of thevalue of LIN/LOX awards, [ ] of the
number of projectsawarded and|[ ] of the number of LIN/LOX tanks.

167. When Graver’s exit from the market is taken into account, CBI's
acquigition of PDM increased the HHI by [ ] pointstoalevel of [ ] based onthe
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vaue of projects awarded, increased the HHI by [ ] toalevd of | ] based onthe
number of projects awarded, and increasedtheHHI by [ ] toalevd of [ ] based on
the number of tanks.

168. TheLIN/LOX market has remained highly concentrated following the
acquistion, with CB& I and AT&V accounting for al five LIN/LOX tank awards during this
period. (CX 1758 (demonstrative); Harris, Tr. 7306-7308). Dr. Harris's compilation of the
dollar value of LIN/LOX tank awards, during the period 2001 through 2002, shows that
concentration as measured by the HHI is[  ]. (CX 1758 (demongtrative); Harris, Tr. 7825
7826).

169. Dr. Harris acknowledged that if PDM had not been acquired by CB&I it might
have won some of these LIN/LOX tank awards. (Harris, Tr. 7826). Dr. Harris
acknowledged that one reason Air Liquide and BOC turned to AT&V was because they
thought they needed some dternativeto CB&I. (Harris, Tr. 7827-28). Dr. Harris credited to
AT&YV the award of Air Liquide s Freeport, Texas, LIN/LOX project, even though after the
award, Air Liquide requested CB& | to replace AT&V on the project. (Harris, Tr. 7830,
Scorsone, Tr. 5036).

170. AT&YV hasnot replaced the competition that existed between CB& | and
PDM. (Simpson, Tr. 3452).

D. M arket Shares and Concentration in the LPG M ar ket

171. Anayssof LPG tanks sold between 1990 and early 2001 indicates that CB& |
and PDM were the two strongest suppliers of LPG tanksin the United States. (Simpson, Tr.
3363, 3400, 3402-3).

172. CB&I and PDM have built the great mgority of LPG tanks constructed in the

United States. As shown in the table below, of the fourteen L PG tanks built in the United
States between 1990 and 2001, CB& | built [ ] and PDM built[  ]:
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[As some of the projects arein camera, above table in its entirety should be treated in
camera]

(CX 486; CX 824; CX 1210, in camera; CX 1212 at 7, in camera; CX 397, in camera; CX
1657 (demondtrative), in camera; RX 757; Simpson, Tr. 3368, 3372-3375).

173. Asshownin the above table, twelve field-erected L PG projects were awarded
between 1990 and early 2001 in the United States. (Simpson, Tr. 3399 (referencing CX 1661,
demongtrative)). [

] . (CX 1660 (demonstrative); CX 486; RX
678; CX 397 at 1, in camera). No foreign firms built an LPG tank in the United States during this

period.

174.  Dr. Harris acknowledged that CB& | and its two acquisitions, PDM and
Morse, account for al but [ ] of the sales of LPG tanks in the United States from 1990 to the time
of the acquidition. (Harris, Tr. 7522).

175. Dr. Smpson caculated that the probability of observing CB& | and PDM win
[ ] of twelve projectsif some other firm competed on an equa footing with CB&1 and PDM
is 18 percent. (Simpson, Tr. 3399 (referencing CX 1661, demondtrative)).

176. Thevdueof theLPGtank soldby[ ] wasasmdl fraction of the vaue of
the other L PG tanks sold during this period. (Simpson, Tr. 3395 (referencing CX 1658,
demondtrative)). Dr. Smpson testified that if this project is dropped from the sample, then
CB&Il won[ ] LPG projects, PDM won|[ ] LPG projects, and Morse Tank won |
]. (Smpson, Tr. 3399). Dr. Simpson testified that the probability of observing CB&l
and PDM win [ ] projects, if some other firm competed on an equa footing with
CB&I and PDM, is 7.5 percent. (Simpson, Tr. 3400).
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177. Dr. Smpson tedtified that an analysis of LPG tanks and anmonia tanks sold
between 1990 and early 2001 provides further evidence that CB& 1 and PDM were the two
strongest suppliers of LPG tanksin the United States. (Simpson, Tr. 3400). Dr. Smpson testified
that the skill set required to build field-erected ammoniatanks is very smilar to the skill set required
to build field-erected L PG tanks (Simpson, Tr. 3398 (citing CX 1615 and interviews with industry
participants)). Nineteen projects for field-erected L PG tanks and field-erected ammonia tanks were
awarded between 1990 and early 2001 in the United States. (Simpson, Tr. 3400 (referencing CX
1660 (demondtrative))). CB&I won [ ] of these
projects, PDM won [ ] of these projects, Morsewon [ ] of these projects, and AT&V won
[ ] of theseprojects. (Simpson, Tr. 3400 (referencing CX 1661 (demondtrative))). Dr.
Simpson testified that the probability of observing CB& I and PDM win [ ] of nineteen
projects if some other firm competed on an equa footing with CB& | and PDM isonly 2.4
percent. (Simpson, Tr. 3400 (referencing CX 1661, demongtrative)).

178.  Dr. Smpson concluded, based on documents, opinions of customers, and on his
probability andyss, that CB& 1 and PDM were the two strongest competitors in the U.S. market for
LPG tanks. (Simpson, Tr. 3402-3).

179. Dr. Smpson testified that Morse Tank had alarge advantage in competing for a
project to build an LPG tank for Texaco in Ferndae, Washington in 1994. Dr. Simpson noted that
this LPG tank project was very close to Morse Tank’ s headquarters and fabrication plant and very
far from CBI’ s headquarters and fabrication plant. (Simpson, Tr. 3386-8 (citing CX 1482 and
referring to CX 1195 for proposition that location provides a
competitive advantage)). Dr. Simpson noted that a later PDM document describing competitorsin
the U.S. LPG tank market did not list Morse as a competitor. (Simpson, Tr. 3389 (citing CX 94)).

180. Asshown inthefollowing table, in the U.S. market for LPG tanks, between
1990 and early 2001, PDM had sdes of | ], CB&I had sdles of | ], Morse
Tank had sales of | ], and AT&V had sdles of | ]. (Smpson, Tr. 3403-04
(referencing CX 1662, demondirative)). Based onthese sdles, PDM hada[ ] percent
market share, CB& 1 had a[ ] percent market share, Morse Tank had an[ ] percent market
share, and AT&V hada[ ] percent market share. (Simpson, Tr. 3404).
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[As some of the projects arein camera, above table in its entirety should be treated in camera]

181. CB&l'sacquistion of PDM increased LPG market concentration, as measured
by theHHI, by [ ] pointstoaleve of [ ]. The combined market share of the merged
company is[ ] percent. (Simpson, Tr. 3404-3405).

182. Under the Merger Guidelines, the CB&I/PDM merger has resulted in a substantia
incresse in an aready highly concentrated LPG market. The HHI leve raises the presumption that
the merger will likely create or enhance market power or facilitate its exercise by CB&I. Merger
Guidelines § 1.51(c).

183.  Shortly after the complaint issued in this matter, CB& | acquired Morse, diminating
the firm that had accounted for the next most substantial share of LPG saes prior to the acquisition.
(Maw, Tr. 6545). Because CB&I has acquired Morse Tank, the market shares understate the
competitive effects of the acquisition. Merger Guidelines § 1.52.

184. The Morse acquisition further increased CB&I's share of LPG salesto [ B
leaving AT&V asthe only competition to CB& I in the market. CB&1’s acquisition of Morse further
increased concentration in LPG, as measured by the HHI, by an additiond [ ] points
toalevd of [ ]. (Smpson, Tr. 3404).

185. Cdculations by Respondents expert show asmilar result. Dr. Harris presented a

demondtrative exhibit depicting LPG sdesin the United States from 1992
through 2002. (Harris, Tr. 7282-7284 (referencing RX 947)). Dr. Harris acknowledged that
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his demondtrative exhibit regarding salesin the LPG market is essentidly the same exhibit used by
Dr. Smpson (Harris, Tr. 7284-7285).

186. Thefigures presented by Dr. Harris confirm that the United States L PG tank
market is highly concentrated and that the acquigition of PDM substantialy increased market
concentration. Of the eight LPG jobs during this period, [ ] were performed by CB&,
[ ]JbyPDM,[ ]byMorse and[ |]byAT&V. (Haris Tr.7285). The one LPG tank
congructed by AT&V wasonly [ ], much smaller than historical LPG tanks
congtructed in the United States. (Harris, Tr. 7281).

187. Using hisfigures for the dollar value of LPG projects sold in the United States
from 1992 through 2002, Dr. Harris determined that CB& | accounted for[ ], PDM
accounted for [ ], Morseaccounted for[ ], and AT&V accountedfor[ ]. (CX
1757 (demondtrative); Harris, Tr. 7732-7734). According to Dr. Harris sfigures, CB&1 and
PDM together account for [ ], and together with Morse account for roughly [ ] of the
dollar vaue of LPG tank projects sold in the United States during the period 1992 through
2002. (CX 1757 (demonstrative); Harris, Tr. 7732-7734, 7773-7774; see Harris, Tr. 7770
(“looking at LPG projects sold in the United States 1992 through 2002, | think PDM plus
CBI plus Morse accounted for roughly 99 percent of the dollar value during that period.”)).

188. Using Dr. Harris sdollar sdlesfigures, CB& I’ s acquisition of PDM increased
theHHI by [ ] pointstoaleve of [ ]. (CX 1757 (demongtrative); Harris Tr. 7775-7776,
7759-7762, 7765). CB&I’s subsequent acquisition of Morse further increased the HHI by
[ ]pointstoalevd of [ ]. (CX 1757 (demondtrative); see Harris, Tr. 7772-7773).

E. Market Sharesand Concentration in the TVC Market

189. [
]. (Smpson, Tr. 3489 (citing CX
272; CX 857, in camera; CX 264; CX 1040 at PDM-HOU 010889; CX 94 at PDM-HOU
017583)). Since 1960, the only companies that have built TVCs are PDM and CB&I. (Scully, Tr.
1110, 1115 (referencing RX 178); Higgins, Tr. 1267; Newmeigter, Tr. 1564). PDM and CB&|
are the only TV C suppliers known to customers. (Scully, Tr. 1110; Neary, Tr. 1430 (referencing
RX 178); Higgins, Tr. 1267 (referencing RX 178); Gill, Tr. 204-205).

190. Since 1990, PDM huilt five TVCs, severd of which were awarded prior to 1990,
and CB&| hasbeen awarded [ ]. (CX 849 at 117-118 (Steimer, IHT) (referencing CX 861 at
PDM-HOU00036163); CX 827 at 5; Thompson, Tr. 2061-2062; Scully, Tr. 1169; CX 926 at
CBI 007212-HOU).

191. By any measurethe TVC market is highly concentrated and the acquisition grestly

increased the level of market concentration. Dr. Simpson testified that he would assign a 50-percent
market share to CB& | and a 50-percent market share to PDM based on
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the opinions of market participants, documents, and the history of awarded projects. (Smpson, Tr.
3492-3, 3495-6). Based on these market shares, the acquisition increased market concentration,
as measured by the HHI, by 5000 pointsto alevel of 10,000.

(Simpson, Tr. 3494).

192. Asshown inthefollowing table, if CB&I and PDM are assigned market shares
based on the dollar value of awarded sdlessince 1990, CB& 1 hasa[ ] percent market share,
and PDM hasa|[ ] percent market share. (Simpson, Tr. 3493-4).

(CX 1210 at 7, in camera, CX 567 at CBIl 007139-HOU)

193. Asshown in the above table, based on the dollar value of TV C awards since 1990,
CB& I and PDM have a combined share of 100%, and the acquisition increases market
concentration, as measured by the HHI, by [ ] pointsto aleved of 10,000. (Simpson, Tr.
3494).

194.  Under the Merger Guidelines, the CB&1/PDM merger has resulted in a substantial
increase in concentration in an aready highly concentrated TVC market. The HHI leve rasesthe
presumption that the merger will likely create or enhance market power or facilitate its exercise by
CB&I. Merger Guidelines § 1.51(c).

195. Based on the experiences of TVC customers, Dr. Simpson concluded that CB&1's
acquisition of PDM would lead to higher pricesin the market for TVCs. (Simpson, Tr. 3501).
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V1.

THE MERGER WILL LIKELY LESSEN COMPETITION
BECAUSE IT ELIMINATESPDM ASCB&I’'SCLOSEST COMPETITOR
AND OTHER FIRMS CANNOT EFFECTIVELY REPLACE PDM

196. Respondents high market sharesin each of the relevant markets demonstrates that
the two firms were the first and second best comptitive choices for customers.

197. Inaddition to market share evidence, the record contains business documents,
testimony and actud competitive bidding stuationsin which CB& | and PDM were the closest
competitors, CCFF 204-251, and this vigorous head-to-head competition resulted in lower prices
and margins CCFF 249-291.

198. Sdlersof LNG, LPG and LIN/LOX tanks and TV Cs compete on price, qudlity,
reputation, safety record and timeliness of completion. (CX 1033 at 7; Simpson, Tr. 3037). Prior
to the merger, Respondents were far and away the two strongest competitors in terms of offering
buyers the best combination of price, quaity, reputation, safety record and timeliness of completion.
(Simpson, Tr. 3050, 3094).

199. CB&l’'sacquigtion of PDM reduced competition by eiminating the competition
between these firms and making it more likely that CB& | could exercise market power. Since
PDM was CB&I's closest comptitor, it was aso the firm to which CB& | would mogt likely lose
sdestowhen it raised price. Thus, by diminating competition between CB& 1 and PDM in the
relevant markets, the merger makes it lesslikely that CB& 1 would lose sales after increasing prices.
Merger Guidelines § 2.21 (“The price rise will be grester the closer substitutes are the products of
the merging firms i.e., the more the buyers of one product consider the other product to be their
next choice’); id. 8 2.21, n.21 (*A merger involving the first and second lowest-cost sdllers could
cause prices to rise to the condraining leve of the next lowest-cost sdler™).

200. Entry by new firmsinto the rdlevant markets or expanson by existing firms may
deter or counteract the likely anticompetitive effects of a merger if such entry or expansion will be
timdy (i.e., within two years of the merger), likely and sufficient. Merger Guidelines 8 3.0. This
entry or expanson must duplicate the pre-merger competition provided by PDM against CB&I.

201. Inthetwo years sSncethe merger, no firm has replaced PDM as an effective price
restraint on CB& 1. CCFF 292-571. To the contrary, CB& | has used its competitive advantages,
particularly the significant price gap between CB& | and its competitors, to continue building its
market |eadership. CCFF 568-592.

202.  Respondents cite numerous domestic and foreign firms that they clam will replace

PDM asapriceresraint on CB&I. Thesearenot “new” entrants, but rather the same firms that
hitorically attempted to compete against Respondents in the relevant markets and failed. CCHF
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437-571. Moreover, Respondents ordinary course of business documents, including those
prepared after the merger, fall to identify any other firm as a competitive threet to the same extent,
congstency and frequency as CB&1 and PDM.

203. These“new” entrants were, and remain, distant competitors, unable to close the
competitive gap between them and CB& 1. There are numerous marketplace conditions that
explain why foreign and domestic firms cannot replace PDM. CCFF 292-420. Respondents and
industry participants know this, (CCHF 393-592), which is why Respondents merger planning
documents (CCFF 730-749) and the testimony of industry participants (CCFF 711-727)
consgtently predict that the merger will likely lead to higher prices.

A. Respondents Viewed Each Other as Their Closest Competitor

204. PDM wasCB&I’'s “main compstitor” in the relevant product markets, and
CB&|’sordinary course of business documents reflect thisfact. (CX 163 at CBI-PL006679; see
also, e.g., CX 186 at CBI-PL012446 (“two horse race” between CB& | and PDM/Air Products);
CX 227 a CBI-PL045102 (“Principad US Competitor”); Glenn, Tr. 4332 (“principa U.S.
competitor for services’)).

205.  Other descriptions of PDM include the “biggest competitor” (CX 627 a CBI-
H006780), and a “formidable competitor” (CX 216 at CBI-PL033886; see also Glenn, Tr. 4263).

206. [

]. (CX 76 at PDM-C 1006121;
see also CX 660 at PDM-HOU005014 (since 1996, CB& 1 isPDM’ s “most aggressive
competitor in increasing market share; Scorsone, Tr. 5174; CX 857 at PDM-HOU019513
( ]); See CX 218 a CBI PL034531 (PDM is*“CBI’slargest and most
mentioned tank competitor”)).

207. At other times, CB&| was described as PDM’s “only competitor” in the relevant
markets. (CX 660 at PDM-HOUO005016; see also Scorsone. Tr. 5156-57, 5177, 5183; CX 94
at PDM-HOU017580, 017582, 017583)

208. In September 1998, aPDM EC “President’ s report” to the Board of Directors
portrayed CB& | as“PDM EC’'s mgor competitor in dmogt al of the Sgnificant markets PDM EC
sarves... CB& 1 and PDM EC are often the only competitors for [] cryogenic storage contracts.”
(CX 68 a PDM-C 1002632; see also Scorsone, Tr. 5153-4).

209. A later “Presdent’ s report” to PDM’ s Board in November 1998 states that “CBI
remains the major competitor to PDM EC.” (CX 67 at PDM-C 1002625; see dso CX 106 at
PDM-HOU004990; CX 116 at PDM-HOU019181 (“CBI is PDM’s mgor competitor for both
[LNG] storage tanks and turnkey facilitiesin the US’); CX 116 & PDM-HOUQ019176 (“CBI is
PDM’s competition for LNG tanks done. Others have bid tanks in recent years, such as Preload
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and Graver, but are not now competitive.”); CX 119 at PDM-HOUQ019508).

210. In 1999, PDM’s Board was advised that CB&1 is PDM EC's “[w]orldwide
competitor on adl projects,” and that PDM EC's objective isto “Be the largest and most profitable
storage tank and related systems contractor in the U.S. and Latin America - beat CBI!” (CX 74
at PDM-C 1005928, PDM-C 1005940). PDM EC’s president, Mr. Scorsone used the idea of
“besting CB&I1” asa*“rdlying” cry for PDM to “focuson.” (Scorsone, Tr. 5166, 5167-68). The
same document attributes CB& I with the highest and PDM with the second highest market shares
for the markets PDM served. (CX 74 at PDM-C 1005933).

211. Tanner & Company, who was retained to locate buyers for PDM in 2000,
described CB& | and PDM asthe “two main players’ in the rlevant markets, who “bid against
each other alot.” (CX 75 a PDM-C 1006089; see RX 26 at PDM-C 1004310 (August 2000
Tanner & Company saes presentation characterizing competition between CB& 1 and PDM as
“diff")).

1 Respondents Were the Closest Competitorsin the LNG Market

212.  InJduly 1998, PDM’s Carroll Davis wrote to his colleague, Steve Crain, and others
that, for the Atlanta Gas Light/Southern Natural Gas LNG project in Etowah, GA, “the red
competition [was] between CB&I and PDM.” (CX 161 at CBI-PL006113).

213.  An LNG/Aerospace marketing presentation, dated November 2000, states that
CB&I was“PDM’s competition for LNG tanksaone.” (CX 116 at PDM-HOUQ19176).

214. PDM’s 2000 Business Plan states that “CBI is PDM EC's domestic competition
for LNG tanks.” (CX 94 at PDM-HOU017580).

215. PDM characterized CB& 1 as“PDM EC's only competitor on domestic cryogenic,
LNG, LPG, Ammonia and thermal vacuum projects.” (CX 107 at PDM-HOUQ005016).

216. Inal1997 PDM Customer Briefing, PDM determined that with “ only two capable
LNG tank buildersin the U.S. (PDM and CBI) our teaming with Air Products has essentidly put
Lotepro and other liquefaction design companies out of the LNG business in the domestic U.S.”
(CX 113 at PDM-HOU014838 (emphasis added)).

217.  Mr. Scorsone confirmed that PDM and CB& | competed fiercely against one
another for LNG tanks. (Scorsone, Tr. 5173).

2. Respondents Were the Closest Competitorsin the LPG Market

218. Respondents business documents refer to each other asa*formidable” competitor
(CX 216 at CBI-PL-033886) or “magjor” competitor in the LPG market (CX 116 at
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PDM-HOUO019181).

219. PDM bdieved CB&I wasits*only competition on tanks over 100,000 bbl
[barrel].” (CX 303 at CBI/PDM-H 4001285).

220. Mr. Scorsone testified that CB& 1 was “PDM EC’s mgjor competitor” for LPG
tanks. (Scorsone, Tr. 5157, 5174; CX 94 at PDM-HOUQ17580).

3. Respondents Were the Closest Competitorsin the TVC Market

221. CB&I’'sbusness and grategic documents refer to PDM as CB&1's " only
competitor” for TVC projectsin the United States. (CX 212 at CBI-PL031721; see also CX 264
a CBI-H006780 (“only real competitor”); CX 265 at CBI-H007057 (“single USA competitor”).

222. | ].
(CX 216 at CBI-PL033886, in camera; see also CX 212 at CBI-PL031721 (PDM'’s strategic
dliance was “the only compstition for the therma vacuum systems market”)), [
]. (CX 1040 at PDM-HOU 010889).

223. A 1998 CB&I email discussing a TV C project for Orbital Sciences discussed a
bidding strategy that focused upon beating PDM, and no one else. (CX 272 at CBI-H010889-
90).

224. A 1997 memo to asenior CB&I executive notes reaching the objective of
maneuvering CB& 1 “into a position which could provide CB& 1 sgnificant advantages over Fitt Des
Moines.” (CX 261 at CBI-H004029).

225. |

] (CX 242 at CBI-PL
4003341, in camera).

226. Inits2000 Busness Plan, PDM dated that “The [EC] Divison's competitionis
CBIl.” (CX 94 a PDM-HOU 017583; see also CX 859 at PDM-HOUO017583; CX 857 at
PDM-HOUO019511).

4, Respondents Were Major Competitorsin the LIN/LOX Market

227. PDM and CB&I were mgor competitorsin the LIN/LOX market. (CX 183 at
CBI-PL012437; see CX 660 at PDM-HOU 005016; CX 658 at PDM-HOU 1002551).

228. InaMarch 1996 memo to Mr. Scorsone, PDM staff anticipated that CB&I, by
separating from its former parent, Praxair, would *become a mgor competitor in [the LIN/LOX]

38



market.” (CX 1040 at PDM-HOU010888). Between 1990 and 1997, PDM identified at least
four tanks that were lost due to competition from CB&I. (CX 1049 at PDM-HOU11767-70).

229. InaJduly 1997 competitor report to Luke Scorsone, PDM’ s Bill Weber noted that
“[gince lagt fdl, CB& I has been the most aggressive competitor in increesing market share” (CX
108 at PDM-HOU005018).

230. PDM wasthe lower price dternative to CB& | in the LIN/LOX market. According
to an October 2000 e-mail from Bob Lewis, then CB&1’s Vice Presdent of Corporate Business
Development, PDM had “[&] tendency to bid much lower than the market leaving alot of money on
thetable” (CX 632 at CBI-PL 4000160). In April 1997, Rich Kooy compared CB& | and
PDM’s LIN/LOX prices and recognized that “[iJn North Americawe [CB&I] could sill be very
handily undercut (by as much as 10%) by PDM if they wanted to work at alower pricelevel.”

(CX 178 at CBI-PL011835).

B. Industry Members View Respondents as the Closest Competitors

1. LNG Industry Members

231. Eckhard Blaumudler, former Director of Pipeines and Pesking Services for
People' s Energy, testified that “there were only two [suppliers] who had U.S. experience, and
those were the parties that we were talking to, Chicago Bridge & Iron and PDM.” (Blaumuéller,
Tr. 302; see also Tr. 307-09).

232. Robert Davis, Director of HY CO Servicesfor Air Products, tetified that “virtudly
al, with just few exceptions, of the LNG tanksin this country had been built by CB&1 and PDM.”
(Davis, Tr. 3192-3).

233. JamesClay Hdl, Chief LNG Project Engineer for Memphis Light, Gas & Water,
viewed CB&| asthe “industry leader” and PDM was “ certainly aclose second.” (Hall, Tr. 1801).
Together, CB& | and PDM provided “very competitive’ supply options. (Hall, Tr. 1804).

234. John Newmegter, Vice Presdent of Marketing and Business Development at
Matrix Services, Inc., explained that historicaly the suppliers of LNG tanksin the U.S. were
“CB&I, PDM and possbly Graver,” but with Graver’ s exit and CB& |’ s acquisition of PDM, “the
list of quaified tank suppliers decreased to one” (Newmeister, Tr. 2166).

235. Brian Price, Vice President of LNG Technology for Black & Vestch, who
competed against CB& | and PDM for the Memphis LNG project, saw first-hand that “the two
competitors with the lowest priceswere CB&1 and PDM.” (Price, Tr. 558).

2. LPG Industry Members
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236. Mr. Newmegter of Matrix had no knowledge of any firm competing for an LPG
project in the United States other than CB& I and PDM. (Newmeigter, Tr. 1614, 2166).

237.  Amy Warren, Contracts Administrator for FHuor, Inc., testified that for Fluor's
2000 LPG project (Sea-3), the only competitors available were PDM and CB&I. (Warren, Tr.
2307-8).

3. LIN/LOX Industry Members

238.  William Cutts, president of American Tank & Vessd (“AT& V") agreed that, prior
to the merger of CB& | and PDM, customers preferred PDM or CB&| for their LIN/LOX tank
projects, “amost exclusvely [desiring] one or the other or pit[ting] the two againgt the other.”
(Cutts, Tr. 2390).

239. Chung Fan, Proposa Manager for Linde BOC Process Plants, testified that before
the merger, Linde typicaly purchased LIN/LOX tanks from PDM, but today CB& is“the only
gameintown.” (Fan, Tr. 1023, 1026-1027).

240. Cleve Fontenot, former Vice Presdent of Procurement for Air Liquide Process and
Congtruction, tetified that CB& 1 and PDM were the two most quaified LIN/LOX/LAR tank
suppliers. Air Liquide s bid date included, “CBI, PDM and alittle bit lower would be Matrix.”
(Fontenot, Tr. 2021-2). However, Air Liquide “didn’t fed as comfortable’” with Matrix because
the “number of references they had weren't nearly what the other two suppliers[CB& 1 and PDM]
had.” (Fontenot, Tr. 2022).

241, |

1 ( ], Tr. 1988, in camera; CX 136 at CBI 014195-
HOU; CX 289 at CBI/PDM-H4000815).

242.  Dr. Hans Kistenmacher, Vice Presdent of Marketing and Sdesfor Linde BOC
Process Plants, LLC, testified that the merger has “reduced the number of vendors, experienced
vendors from prior to Graver going out of business, we had three experienced, with PDM we had
two, and now we have one.” (Kistenmacher, Tr. 876).

4, TVC Industry Members

243.  John Gill, owner of Howard Fabrication, testified that prior to the acquisition,
“before Pitt-Des Moines was taken off the Street as a competitor [for TVCs],” “PDM was either
number one or number two,” and CB& | was, “ether number one or number two.” (Gill, Tr. 204-
205).

244.  Kent Higgins, President of Process Systems International, testified that “PDM and
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CBI” were the only firmsthat had the cgpability to construct TVCs. (Higgins, Tr. 1267).

245.  Parick Neary, Manger of the Environmental Test Organization, testified that
Respondents were “the two large fiel d-erected manufacturers’ of TVCs. (Neary, Tr. 1430).

246. Mr. Newmester of Matrix testified that Respondents were the only two firms who
have competed in the TVC market. (Newmeister, Tr. 1564).

247. | ], Product Manufacturing Factory Planning Manager for |
], testified that Respondents were “the lowest risk and best candidates for
success.” ([ ], Tr. 1899, 1900). Other firms lack the expertise to be as cost-effective

and of equal quality as Respondents. ([ ], Tr. 1900-01, in camera).

248. Rondd Scully, President of XL Systems, testified that turnkey suppliersfor TVCs
were limited to Respondents. (Scully, Tr. 1115, 1237).

249. David Thompson, CEO of Spectrum Astro, who has “seen most of the therma
vacuum chambersin theindudtriad basein the [United States],” testified that Spectrum Adtro “tried
to do asurvey of everybody in the country that we thought would be a qudified bidder, and the two
bidders that we found at the time were Chicago Bridge and Iron and PDM.” (Thompson, Tr.
2039-41).

250. Basad on “[c]Jompany documents and the opinions of market participants and the
results of previous projects that had been awarded,” Dr. Simpson concluded that Respondents are
“the only competitors for large field-erected therma vacuum chambers.” (Simpson, Tr. at 3489,
3492). CCFF 189.

C. Competition from PDM Caused CB& | to Lower Pricesand Margins

251 [

]. (CX 260 at CBI-H003010-22; CX 227 at CBI-PL045101; CX 282; CX 183; CX
1321 at CBI-PL069518-29, in camera).

252. PDM wasthe“dngle largest” reason CB& | lost business in the United States,
competition from PDM accounted for 33% of CBI’slost business. (Glenn, Tr. 4331; CX 227 a
CBI-PL045101; see also CX 23 a PDM-C1002566 (PDM has made “significant market share
increases againgt CBI in both domestic and internationa markets’)). In March 2000, CB&|
reported that “in the last three months our business lost report is showing PDM taking some 13
jobs from [CBI] a avdue of $25 million.” (CX 243 a CBI-PL 4004707; see CX 660 at PDM-
HOU005014 (“Since the fal of 1996, CBI has been the most aggressive competitor in increasing
market share”)).
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253. InMarch 2000, Steve Knott, CB& I’ s sdles manager for the United States, e-
mailed CB&I's sdesteam to lament that PDM is“*eating our lunch’ and we know much of it is
because of a CB& | cost problem.” (CX 243 at CBI-PL 4004707).

254.  Mr. Knott asked, “What is PDM doing that gives them the ability to be this low,
this often? | am not ‘coming down’ on our group for losing to PDM. We al recognize that we can
only sdl to the market what the market will pay. Given our current system, we are bumping againgt
pricing levels that are dangeroudy closeto our direct cost.” (CX 243 at CBI-PL 4004707).

255.  Mr. Knott concluded that “We need to come up with a Strategy to combet the
effort PDM is making to erode our market share.” (CX 243 at CBI-PL 4004707).

256. Inlate 2000, CB&I's Bob Lewiswrote to Steve Crain, President of CB&1's
Western Hemisphere Operations that PDM was bidding “much lower than the market, leaving alot
of money on thetable.” (CX 278 at CBI-H 4004204).

257.  Mr. Glenn testified that the competition between CB& | and PDM caused
substantial downward pressure on pricing and operating margins. (Glenn, Tr. 4335-6).

258. InApril 1997, CB&| dtated that, in North America, CB& 1 could be “very handily
undercut (by as much as 10%) by PDM if they wanted to work & alower price leve; the
implication being that MG has seen lower LIN/LOX tank pricing from PDM.” (CX 178 a CBI-
PL011835).

259.  In competing for LIN/LOX jobs, CB&I and PDM would in some instances, set
prices that would generate “ negative margins.” (CX 183). Infact, CB&I lost some projectsto
PDM because of PDM’s“very low” pricing levels. (Crain, Tr. 2592; CX 624).

260. No firm exerted a greater congstent competitive threst than PDM across the
relevant markets.

D. Competition from CB& | Caused PDM to Lower Pricesand Margins

261. Inthelate 1990s, PDM began increasing its market share against CB&I1. A PDM
Board presentation states: “CBI is currently aweakened and vulnerable organization and PDM EC
isin an excdlent pogtion to exploit this weakness and build profitable market share in domegtic and
select international markets.” (CX 68 at PDM-C 1002634).

262. Recognizing CB&I’sweskness, PDM began pricing more aggressively to gain
business. Handwritten notes from the files of PDM’s President reviews the evolution of PDM: (1)
1996-1997 “focused on more profitable assgnments;” (2) 1997-1998 accept “ lower gross profit
in pursuit of higher revenues;” and (3) 1998-1999 PDM “for ced to bid at lower margins’
due to “ competition w/CBI” and “ seeking morerevenues.” (CX 76 at PDM-C1006141-3
(emphasis supplied); see also CX 390 at PDM-C 1006145 (*“97-98 -> aggressive growth market
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share - sacrifice margins’)).

263. InMay 2000, PDM warned its Board of Directors that “CBI has been extremely
aggressive on pricing work in North and South America. They have taken certain projects at levels
which would be dightly over PDM EC'sflat cost.” (CX 64 at PDM-C 1002562).

264. Mr. Scorsone confirmed that he told Tanner & Company about the competition
between PDM and CB& | and how the companies were “forced to bid at lower margins’ because
of this competition. (Scorsone, Tr. 5152).

265. Thereare no PDM documents that discuss any firm as agrester competitive threat
than CB&I in the relevant markets.

E. Competition Between Respondents
Resulted in Lower Pricesfor LNG Customers

266. In1998, [ ] sent requests for bids to
CB&I, PDM/AIr Products, and a third competitor, Marlborough Enterprises, for a proposed
LNG pesk shaving facility. According to CB&l, “[ ] considered the Marlborough bid

more of a courtesy proposal with the real competition between CB&1 and PDM/AP.” (CX
161 at CBI-PL006113). |

]. (CX 161
at CBI-PL006114; CX 1321 at CBI-PL 069518).

267. 1n 1998, Peoples Gas of Illinois (“Peoples’) sought an LNG tank supplier.
(Blaumudller, Tr. 306). Peoples received budget pricing from CB&1 and PDM, the only two “red”
competitors on the project. (CX 237 at CBI-PL067744; see also Blaumueller, Tr. 289, 296; CX
601 at CBI-PL067744 (CB&I’s assessment of “competition” —only PDM)).

268. Peoplesorigindly solicited budget pricing from CB&I only, who wanted to “keep
the inquiry ‘ off the street,”” but PDM found out and asked to be considered for the project. (CX
259 at CBI-H003002; Blaumueller, Tr. 296).

269. PDM saw an opportunity to win because CBI’s “priceis probably substantialy
high due to their perceived sole source Stuation.” (CX 112 at PDM-HOU 011513-4). PDM
planned to undercut CB& | by submitting a“ very competitive budget price” (1d.)

270. CB&l feared that if PDM bid, the process would become “a classic head-to-head
pricewar.” (CX 602 at CBI-H003002-03). In order to combat PDM’ s aggressiveness, CB& |
forced PDM to “play in our ‘sandbox’” by persuading Peoples to require that the project would
require union labor. CB&| believed that the union |abor requirement would prevent PDM from
submitting a competitive price because PDM rdied primarily on non-union labor. (CX 602 at
CBI-H003002-3).
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271. Dueto extraneous business decisions, Peoples did not complete the project.
(Blaumudller, Tr. 296).

272.  Another example of head-to-head competition between Respondents that resulted
ingpproximately [ ] lower pricesis the Cove Point project. CCFF 785.

F. Competition Between Respondents
Resaulted in L ower Pricesfor LPG Customers

273.  1n 1998, Sea-3 requested Fluor to secure bids for LPG tanks to be constructed in
Tampa, Florida. (Warren, Tr. 2275, 2303). Fuor obtained bids only from CB&1 and PDM. (Id.
at 2281, 2303). Fluor told CB&I and PDM that they were the only two bidders. (Id. at 2304-
05). By leveraging Respondents against each other, Fluor obtained alower LPG tank price. (I1d.
at 2303-04; see also Price, Tr. 556).

274. Dr. Smpson tedtified that CBI’ s acquisition of PDM combines the two strongest
slersof LPG tanksin the United States. (Simpson, Tr. 3406). According to Dr. Smpson: “Prior
to the acquisition ... CBI’s pricing was congtrained principaly by the presence of PDM EC. When
CBI acquired PDM EC, then CBI’ s pricing would be constrained by much weaker competitors
and congrained at a higher price” (Simpson, Tr. 3406). Dr. Simpson testified that he believed
that CBI’s acquisition of PDM would lead to higher pricesfor LPG tanks. (Smpson, Tr. 3406).

275. Dr. Harristedtified that prior to the acquisition, neither CB&I nor PDM could
increase prices of LPG tanksin the United States without risking that each would lose salesto the
other. (Harris, Tr. 7539-40, 7543-44).

G. Competition Between Respondents
Resulted in Lower Pricesfor LIN/LOX Customers

276. Inorder to compete against PDM, CB& | has set prices so low that if CB&1 won
the business, the project would generate “ negative margins.” (Crain, Tr. 2594).

277. A CB&I document gtatesthat “PDM isthe driver on negative margins on these
LIN/LOX tanks. We understand that PDM can readily price the LIN/LOX work at -6% margin in
the Gulf Coast and Southeast ... Unlessthere is areason why PDM would be less aggressive or
economica in NV, then | agree with Ron that -2% or -3% should get us on the high side of the
target range.” (CX 193 at CBI-PL020339).

278. CB&I responded to PDM’s offengve by reducing prices to maintain business. In
February 2000, in his quarterly report to PDM’s Board of Directors, Mr. Scorsone wrote:

“PDM EC has made significant market share increases againgt CBI in both domestic and
international markets. Disruptions are occurring at CBI as aresult of disconnects between
their new senior management and long term CBI personnel. PDM EC will take advantage
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of this by providing a more nimble and focused response to customer needs and market
opportunities. ... Aswas done from time to time in 1999 PDM EC will force CBI to take
contracts at unaitractive prices by exploiting this behavior.”

(CX 23 at PDM-C 1002566).

279. LIN/LOX customers used the competition between CB& | and PDM to obtain
lower prices. (Hilgar, Tr. 1357 (PDM met adl Air Products procurement criteria and generaly
offered alower price than competing tank suppliers); CCFF 1087-1108 (MG Industries)).

280. Lindeused PDM’sprices asits“benchmark” to compare other firms' prices. (Fan,
Tr. 967). Lindewas able to leverage PDM’s lower pricesto negotiate pricing and other
concessions from other vendors. (Kistenmacher, Tr. 867-8; See Patterson, Tr. 356-9, 362-4
(uses PDM’s low price to reduce tank prices even further)).

281. Lindetold CB&I that its*budget prices are dways higher than PDM’s, and that
PDM aways beats their budget price.” (CX 182 at CBI-PL012354; see also CX 222 at CBI-
PL037594 (PDM beat CB& | for a LIN/LOX tank for Linde in Louisiana by reducing the pricein
the last round of bidding)).

282. In1998, CB&I| competed against PDM, BSL and Graver for a construction
project in Baytown, Texas for Air Products. CB&| projected Graver’sand PDM’s pricesto be at
$1,650,000, and BSL’ s price at over $2,000,000. CB&I’s price was $1,793,000. CB& |
believed it would be difficult to make up the difference on price without adding additiona products
to the customer. (CX 198 at CBI-PL023631; see also CX 197 at CBI-PL023628 (customer
confirmed BSL bid was $2,700,000)).

283. A memo written to Mr. Scorsone in 1996, around the time that CB& | was spun off
from Praxair, anticipates that CB& I will become “more active participant in the market, [and] this
may push margins downward.” (CX 1040 at PDM-HOU010888-89).

284. In 1997, acustomer in Georgia obtained an additiona 4% price reduction because
of PDM’s aggressve price cutting against CB& I in the final round of bids. (CX 166 at CBI-
PL006870).

285. In May 2000, Luke Scorsone warned the Board of Pitt-Des Moinesthat “ CBI has
been extremely aggressve on pricing work in North and South America. They have taken certain
projects at levels which would be dightly over PDM EC'sflat cost.” (CX 64 a PDM-C
1002562).

286. Other documents of Respondents reflect the competitive pressure that PDM
regularly placed on CB&I. (See CX 614 at CBI-PL039367 (for LOX tank project for Air
Products in Eureka, Nevada, PDM’s quoted price was “ $100,000 lower than CBI’s and Matrix’s
price, and amost $200,000 lower than Graver’s price”’); CX 222 at CBI-PL037594 (PDM won a

45



bid from CB&| for apair of LIN/LOX tanks by dropping their bid on their best and find offer by
$40,000); CX 191 at CBI-PL018948 (Air Products had awarded a LOX tank to PDM, which
“was the very low bidder and met dl of the technica requirements.”)).

H. Competition Between Respondents
Resaulted in Lower Pricesfor TVC Customers

287. |

(CX 242 at CBI-PL 4003340, in camera). [
] (Id.; seealso Gill, Tr. 212, 213 (CB&| and PDM
competition lowered prices to customers).

288. XL Technologies viewed the competition between Respondents as “ dways
relatively intense” (Scully, Tr. 1175). CB&I’sdesreto win TVC projects caused the “pricing [of
TVCs| togodown.” (Id., Tr. 1175-6). The competition was 0 “intensg” that XL Technologies
and its partner CB& 1 worried that the prices to customers would not return a profit: “the costs
incurred to get” aproject were S0 high that “if the price of the system isn't high enough, you've lost
your profit before you ever beginthejob.” (Id. at 1179-81).

289.  Spectrum Astro saw CB& I and PDM *“fighting against each other pretty hard to get
[Jour business” (Thompson, Tr. 2115). After receiving CB&I’sinitia bid, Spectrum Astro was
pleased to find that CB& | “had probably low-ended the profit to get the job.” (Id. at Tr. 2074-
75).

290. InAugust 1998, Orbitd Sciences Corp. (“Orbital Sciences’) requested bids for a
TVCto bebuiltin Virginia PDM and CB&1 were the only suppliersthat bid. (Scully, Tr. 1175;
see also CX 112 at PDM-HOU011527; CX 235 at CBI-PL060195; CX 1196 at PDM-
HOUO011527). After CB&I learned there was a*“sgnificant difference’ between itsinitia bid of
$10.2 million and PDM’ s bid, CB& | further lowered its price by 15% to $8.6 million. (CX 235 a
CBI-PL060197; see also CX 272 at CBI-H010889).

l. Other Firms Cannot Replace PDM
Because Entry into the Relevant Markets |s Not Easy

291. Respondents contend that the merger is not likely to substantially lessen competition
because entry by foreign and domestic firms into the relevant markets will deter or counteract the
anticomptitive effects of concern.

292. A merger isnot likely to create or enhance market power or to facilitate its
exercise, if entry into the market is*so easy” that market participants, after the merger, “could not
profitably maintain a price increase above premerger levels” Merger Guidelines § 3.0.

293. “Entry isthat essy if entry would be timely, likely, and sufficient in its magnitude,
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character and scope to deter or counteract the competitive effects of concern.” Merger
Guidelines 8§ 3.0.

294. Itisnot enough for Respondents merdly to point to some firm that might win one
contract in the relevant markets. Entry that will deter or counteract the likely anticompetitive effects
of thismerger cannot be a“hit and run” exercise. Entry is sufficient only if the entrant restrains
CB&l at the same pre-merger price levels and as consstently as PDM did. “Entry that is sufficient
to counteract the competitive effects of concern will cause pricesto fal to their premerger levels or
lower. Thus, the profitability of such committed entry must be determined on the bag's of
premerger market prices over the long-term.” Merger Guidelines 8§ 3.0.

295.  Both economic experts agree that entry by new firms would not restore the
competition lost through an anticompetitive merger if this entry is at a price above the pre-merger
price. (Smpson, Tr. 3151-2; Harris, Tr. 7438).

296. Dr. Smpson tedtified: “If you have an anticompetitive merger where you have the
two strongest competitorsin a market merge, then that merged firm could increase price until firms
that previoudy had been fringe competitors begin to serve as a congraint. When it increases price,
some of these fringe competitors begin to make sales, but ... the fact that the fringe competitors
make sdes at the higher price is not sufficient to restore the premerger competitive environment.”
(Simpson, Tr. 3151-2).

297. Dr. Harristedtified that entry will not keep prices from risng above the
preacquigtion levd if entry isonly profitable a higher prices. (Harris, Tr. 7451). The merefact
that entry has occurred following an acquisition does not mean that the entry is sufficient to restore
the premerger competitive environment. (Harris, Tr. 7436). Entry by firmswho can only profitably
enter at prices above the competitive level would not restore competition. (Harris, Tr. 7438).

298. Both Dr. Smpson and Dr. Harris tetified that the observation that buyers are
willing to congder buying from new firms does not dwaysimply that entry is sufficient. (Simpson,
Tr. 3281-2; Harris, Tr. 7791). Both Dr. Smpson and Dr. Harris also testified that the observation
that buyers sometimes buy from new firms does nat, by itsdf, imply that entry is sufficient.
(Smpson, Tr. 3280-1; Harris, Tr. 7792).

299. Both Dr. Smpson and Dr. Harris dso testified that the observetion that new firms
submit bidsin a market does not dways imply that entry is sufficient. (Simpson, Tr. 3282-4; Harris
Tr. 7790). Both Dr. Smpson and Dr. Harris testified that the observation that new firms make
some investments to el into amarket does not dwaysimply that entry is sufficient. (Simpson, Tr.
3284-8 (citing RX 738); Harris, Tr. 7791).

300. Theeconomic literature recognizes that entry does not dways quickly restore

competition, e.g., F.M. Scherer and David Ross, Industrial Market Sructure and Economic
Performance, 366-67 (3" ed. 1990)).
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301. Dr. Smpson tedtified: “[T]he competition between CB& | and PDM EC that
existed prior to the acquigition led to lower prices for buyers than whatever competition exists after
the acquisition anong CB& | and the foreign firms such as SkanskalWhessoe, TKK/ATV and
Technigaz/Zachry.” (Smpson, Tr. 3347).

302. There are Sgnificant barriersin the relevant markets that make entry by new firms
or expansion by existing firms not easy. CCFF 307-391.

303. Dr. Smpson tedtified that a new entrant would have to possess the same tangible
and intangible assets that made CB& | and PDM such strong competitors in order to restore
competition in the relevant markets to the level that existed prior to CB&| *s acquisition of PDM.
(Smpson, Tr. 3278, 3155). Dr. Smpson identified these tangible assets as alarge engineering
gaff, field erection crewsin the U.S,, and fabrication facilitiesin the U.S. (Smpson, Tr. 3155-56).
Dr. Smpson identified these intangible assets as reputation, building experience, and bidding
experience. (Simpson, Tr. 3214).

304. A new entrant would have to possess the same tangible and intangible assets that
made CB& | and PDM such strong competitors in order to restore competition in the relevant
markets to the leve that existed prior to CB&1 ’s acquisition of PDM. (Simpson, Tr. 3278). Dr.
Simpson testified: [F|or an entrant to acquire these tangible and intangible assets, the entrant would
need to spend alot of money and alot of time” (Simpson, Tr. 3278). If the new entrant had to
abandon the entry, certain types of investments, such as rented office goace, might be recoverable.
Other types of expenditures, such as the cost of buying projects, would not be recoverable.
(Simpson, Tr. 3279). According to Dr. Smpson, the portion of the expenditure that would not be
recoverable would make up a*“ sgnificant portion” of the origind invesment. (Simpson, Tr. 3278).

305. Dr. Smpson tedtified that, to compete as effectively as CB& | and PDM had prior
to the acquisition, an entrant would need tangible and intangible assets comparable to those
possessed by CB& | and PDM. (Simpson, Tr. 3407, 3451). Dr. Smpson identified the tangible
asts as fabrication facilities, an engineering staff, and field erection crews. (Simpson, Tr. 3407,
3451). Dr. Smpson identified the intangible assats as reputation, building experience, and bidding
experience. (Smpson Tr. 3407, 3451). Dr. Harris agreed that an entrant would need to possess
theseintangible assats. (Harris, Tr. 7314 (tetifiesthat it is“fair to say” that “it’simportant to have
agood reputation”; “that you have to be able to bid properly”; and that “there islearning by

doing.”)).

306. Insdecting asupplier, customers weigh multiple criteria, including price, delivery
schedule, quaity, safety record and innovative engineering and design. (Gill, Tr. 206-07; Glenn, Tr.
4335; CX 1569 at 3). An entrant must possess dl of these tangible and intangible assets to be able
to replace PDM in the rlevant markets.

1 The Lack of a Fabrication Facility in the United States | mpedes Entry

307. Foreign builders of LNG tanks do not have fabrication facilities in the United
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States. (Simpson, Tr. 3166). Having afabrication facility in the United States gave CB&1 and
PDM a comptitive advantage in bidding for LNG tanksinthe U.S. (JX 37 (Newme ster, Dep.,
IHT); RX 738 a 2). Building afabrication plant would cost about $9 million and take about 9
months. (CX 922).

308. Thefact that CB&I and PDM both possessed fabrication plantsin the United
States gave them a comptitive advantage in bidding for the relevant products (Simpson, Tr. 3159,
3163, 3166). For example, when Matrix Services Company sold Brown Steed Company, adivison
of Matrix that possessed a fabrication facility, it lost some of its competitive strength as a tank
builder. (Smpson, Tr. 3160-61 (citing JX 37 (Newmeigter, IHT) (loss of Brown Sted’ s fab facility
means more subcontracting), RX 738 (Technigaz is less competitive because it doesn't have a
fabrication facility); CX 922 (it costs $9M to build afab facility in U.S. and takes 9 months)).

2. Revenue Base and Scale Sufficient
to Compete for Large Projects | mpede Entry

309. For anew entrant, having an adequate revenue baseis critical. (1zzo, Tr. 6511-12).
Subgtantial revenues are necessary to cover the sunk costs associated with preparing bids CCHF
310-312, and to meet customer demands for performance bonds and ability to pay any liquidated
damages CCFF 313-317.

310. A firm needsto expend sgnificant resources in developing proposads and price
quotations for the relevant products. For example, a CB& | document reports that CB&|
expended $300,000 in design resources and $190,000 in other resourcesto prepare its TVC
proposal for Orbital Sciences planned chamber. (CX 235 at CBI-PL060198).

311. Largeamountsare required to conduct physica tests of materias and tank
prototypes or components. For example, Matrix spent $200,000 - $300,000 testing cellular glass
and rigid insulation systems that form the ground insulation between the inner and outer tanks for a
LIN/LOX tank. (Newmeigter, Tr. 1584-5; Cutts, Tr. 2235-6 (AT& V' sfirst project redized a net
loss of about $100,000, resulting from the research and development costs AT& V incurred to
enter the LIN/LOX market)).

312. If anew entrant is not successful in winning projects, the costs of preparing
proposals and prototypes become sunk, non-recoverable costs. (CX 235 at CBI-PL060198). A
new entrant would need to be able to absorb those losses as a cost of entry in order to continue

competing.

313. Anentrant must have a sufficiently large revenue base to secure bonds required by
customers. Customers require the tank supplier “to provide a bond to the contractor ... that
guarantees the project will get finished.” (Stetzler, Tr. 6385). An entrant’s ability to bond a
project, or bonding capacity, “has to do with your financid strength, and aso the size of your
company, which how big of a contract are you used to handling.” (Stetlzer, Tr. 6385).
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314. Theamount of financid guarantee that is required varies with the risk profile of the
tank supplier. (Izzo, Tr. 6485-86). Mr. Gill testified that, as a generd rule, the cost for the bond is
“a percentage rate based on your experience in the industry.” (Gill, Tr. 198).

315. LNG facility contracts often impaose large liquidated damage provisons on the
congtructor if the project is completed late. (CX 891 at 46-47 (Glenn, Dep.); 1zzo, Tr. 6485-86;
Bryngelson, Tr. 6154-55).

316. A large revenue base enhances the tank supplier’ s ability to offer the financid
guarantees necessary to win contracts. (CX 891 at 43, 47 (Glenn, Dep.); 1zzo, Tr. 6511-12).
Customers want suppliers with alarge asset base, because there is alarger target to go after if the
contractor islate in completing the project and the customer sues for liquidated damages.
(Bryngelson, Tr. 6154-55; Warren, Tr. 2297-98; JX 27 a 69 (N. Kelley, Dep.); 1zzo, Tr. 6485-
86; CX 1121 at CBI-HWH 053087).

317. Mr. Gill testified that his company, Howard Fabrication, with $2.5 million in annud
revenues, could not effectively compete in the market for TV Cs because it was not large enough to
purchase the bonds for TVC projects. (Gill, Tr. 200-01, 234).

318. Anentrant would need alarge engineering staff to design LNG tanks. (Simpson,
Tr. 3156 (citing CX 258 at 1794; CX 1591 at 15262). Dr. Harris agreed that an entrant must
have engineering capability. (Harris, Tr. 7249).

319. LPG customerswill not purchase LPG tanks from a supplier until they are assured
that the supplier has sufficient personnel to design, engineer and congtruct an LPG tank. (RX 682
at MCG 000059 (“Texaco will verify that bidder is not overcommitted to perform that work.”);
Warren, Tr. 2295 (Before allowing a company to bid, FHuor reviews a potentia LPG tank
supplier’ s volume to ensure the supplier is capable of managing multiple projects Smultaneoudy,
and to ensure there is not too much backlog to prevent Fluor from ng the supplier's
resources promptly as needed); see CX 415 at 2).

320. LPG tank suppliers need sufficient personne to handle adjustments to possible
schedule changes. (Warren, Tr. 2296 (In order to bid on an LPG project, an LPG tank supplier
needs enough staff to handle an adjustment if it becomes necessary to shorten the schedule or
recover from delays); see CX 415 at 2).

3. Lack of Know-How Relating to the Relevant Products| mpedes Entry

321. A new entrant would aso have to surmount the chalenge of developing a sufficient
knowledge base to compete in the relevant markets.

322. A new entrant will need to establish the cgpability to perform speciaized meta

fabrication. (Hilgar, Tr. 1343-44 (fabrication of the piecesfor aLIN/LOX tank is complex dueto
“the tolerances and the manufacturing processes.... [if the] pieces get to the fidld and don't fit, you
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have amgor problem”); Kamrath, Tr. 1995 (customer “would be very concerned about how he
manages that, the supervision he provides, the standards and guidance he provides. It’'s not
something that eiminates a supplier, but certainly it raises a concern.”)).

323. A new entrant would need to develop the speciaized congtruction capabilities
necessary to successfully erect atank. “The congtruction of field-erected storage tanks requires
experienced engineers and congtruction workers with specidized know-how in welding techniques,
metalurgy and design.” (see also Hilgar, Tr. 1375).

324. Because of the specidized nature of tank construction, customers look to dedl with
edtablished, rediable suppliers. Air Liquide wants “to make sure the know-how that isinvolved is
known by the people doing the work so that tank is safe and operable.” (Kamrath, Tr. 1994,
1995; see also Hilgar, Tr. 1356-1357, 1377-1378 (very important that these tanks are
meticuloudy designed and constructed)).

325. Thetechnology needed to supply TV Csisnot reedily available, and experience
with the technology must be obtained while working for a company that supplies these products.
(Scully, Tr. 1097-98). Additiondly, new entrants would need to obtain “the ability to fabricate in
the field agtainless ged vessd” and satisfy “the quality requirements of lesk testing and cleanliness’
foraTVC. (Higgins, Tr. 1272-3).

326. |

]. (Cuitts, Tr. 2379-80; Kistenmacher, Tr. 881-82; Fahdl, Tr. 1628-29, in camera).

327. Mr. Cuttstedtified that LNG tanks are “built out of fairly sophisticated materias.
You don't just weld them up any old way....The equipment is quite expensive to develop. You can
go buy it, but the stuff you buy has to be modified and tallored, and then you have to build
procedures around it. So it’s not like you can go buy an automobile. It's unique equipmernt....”
(Cutts, Tr. 2379).

328. | ]of [ ] testified the lack of knowledge of the industry and the lack
of afabrication plant currently obstruct the [ ] partnership’s penetration of the
LNG market. ( , Tr. 1635-34, 1654, in camera)).

329. |
] (IX30
at 180-81 ([ D, in camera).

330. Other witnesses testified to the specidized expertise, including thet relaing to the
welding of 9% nickel plate, required for the design and congtruction of LNG tanks. (Hall, Tr.
1792; JX 32 at 37-38 (Rapp Dep.)).
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331. Peter Rano, aCB&I Vice President, concedes that CB& | consdersitswelding
procedures for LNG projects to be proprietary work product which it does not want to fal into the
hands of its competitors. (Rano, Tr. 6028-29).

332. PDM and CB&I have developed speciaized welding procedures, equipment and
techniques for welding 9% nickd sted. For example, in 1999, PDM deve oped and implemented
twin wire (two eectrodes/one control) submerged arc for welding of horizontal seams of 9% nicke
in cryogenic gpplications. (CX 109 at PDM-HOU006700).

333. PDM has dso developed weld procedures and specific equipment for automatic
stud welding of stainless sted studs to 9% nicke for use in concrete wal embedments for double
and full containment LNG storage tanks. (See CX 109 at PDM-HOUQ06701; Knight, Tr. 2614-
15).

334. A new entrant would need to hire engineers with previous experience in desgning
TVCs, which are “truly one-of-a-kind designs for very specific applications on very technica
products.” (JX 37 a 127 (Newmeister, IH.); See also Higgins, Tr. 1272-3).

4, Lack of Prior Experience Building Relevant Products | mpedes Entry

335.  Both economic experts agree that the economic literature recognizes reputation as a
barrier to entry. (Smpson, Tr. 3229-30; Harris, Tr. 7445-8). Carlton & Perloff explain: “Product
differentiation (firms produce smilar but not identical products) can create along-run barrier to
entry. For example, consumer goodwill toward established brand names may make it more difficult
for anew brand to enter... For example, because the product of the first firm in the market is
familiar to customers, they may be reluctant to switch to anew brand.” D. Carlton & J. Perloff,
Modern Industrial Organization, at 80 (3d ed. 2000) (hereinafter “Carlton & Perloff”). Dr.
Harris agrees. (Harris, Tr. 7445-6; see Harris, Tr. 7448 (“reputation matters’).

336. Thereare“tremendous safety consderations’ regarding LNG tanks. (Price, Tr.
564-5). If LNG should legk from atank, the vaporized LNG could lead to fires and death, and
ligbility for losses. (Bryngelson, Tr. 6234-35; see also Blaumueller, Tr. 293-4).

337. Thesame safety and liability congderations drive cusomersin the other relevant
markets to look for tank builders with experience. (Newmeister, Tr. 1609-10; Glenn, Tr. 4073,
CX 258 at CBI-H001794; JX 27 at 69-70 (N. Kelley, Dep.); Warren, Tr. 2293-94; see CX 415
a 2).

338. LesksinaTVC can prevent the user from meeting the vacuum specifications
required for satdllite testing. (Proulx, Tr. 1904-05). In addition, defects in the welding of the
chamber can lead to the leakage of contaminants into the chamber, which can interfere with the
accuracy of the test results. (Scully, Tr. 1143-44). If aTVC fails during a satdllite test, the satellite
within the chamber can be damaged. (Neary, Tr. 1454; (Scully, Tr. 1144). Operationa problems
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with a TV C can have a“bad effect” on the satellite’s program schedule, because the test may have
to be restarted from the beginning after the problemisresolved. (Scully, Tr. 1145-46).

339. To avoid these catastrophes, customers seek experienced tank suppliers. Mr. Hall
of MemphisLight Gas & Water put it succinctly: “If you're going to be handling something like
liquefied naturd gas [LNG], you don’t want some amateur putting it together. The results can be
catagtrophic.” (Hall, Tr. 1789).

340. Dr. Kistenmacher, avice president a Linde BOC Process Plants, testified that
risks associated with leakage cause Lotepro to subcontract the design and construction of LNG
tanks to companies that have along track record of experience in congtructing these facilities.
(Kistenmacher, Tr. 904-05).

341. Mr. Kéley of ITC testified that he will not purchase an LPG tank from a company
with no prior experience because 1 don’'t want to be aguineapig.” (N. Keley, Tr. 7104-05; see
also Warren, Tr. 2290-91; CX 415 at 2).

342. LPG customers want atank supplier with along track record building several LPG
tanks. (Carling, Tr. 4512 (the last ten years would be the most relevant experience); JX 27 a 72
(N. Kdley, Dep.) (would “definitely want [an LPG tank supplier] to have had prior experience
building an LPG tank before | would hire them to build an LPG tank for me.”)).

343, |

1. ( ], Tr. 1995-96, [2236-7], in camera; see also Knight, Tr. 2628 (“[E]xperience
building LIN/LOX tanks provides customers with confidence that the product will be designed and
built the way it was requested”); JX 25 a 83-4 (Hilgar, Dep.) (describing safety hazards associated
with LIN/LOX tanks).

344. Mr. Scully, Presdent of XL Technology Systems, testified that TV C customers
want experienced suppliers with “knowledge as to how to ded with the architects and the
congtruction people ... and ability to manage aproject.” (Scully, Tr. 1147; see also Higgins, Tr.
1272; Proulx, Tr. 1756; Neary, Tr. 1455).

345. Companies, such as Black & Veatch and Air Products, that provide the
liquefaction systems and other components but not the LNG tanks, are unwilling to partner with an
inexperienced LNG tank supplier. (CX 157 at CBI-PL003348 (Black & Veatch “are looking to
partner on a project with afirm which has better experience”’); Davis, Tr. 3190-1 (Air Products
chose to partner with PDM *“ because we needed to have somebody who would be competent to
work with and capable of project execution, and they had demonstrated those capabilities’)).

346. Cugomerswill pay apremium for the lower risk from deding with the more

experienced supplier. (Fan, Tr. at 960-1, 1017-8 (did not purchase from AT&V even though
AT&V'’s price was $200,000 lower than CB&1’S)).
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347. A CB&I customer survey notes that “the main weakness noted about other
competitorsisthat they are generdly less experienced and reliable than CBI. Ther expertiseis
generdly narrow and limited compared to CBI. Lacking the discipline and financid strength of a
CB& I makes using smaller suppliers amore risky proposition. ... CB&I should be able to succeed
by presenting itself asthe low-risk, best value supplier who has the broadest and deepest
capabilities” (CX 218 at CBI-PL034532, CBI-PL034537; see also Scully, Tr. 1146-47).

348. It would take an inexperienced supplier in the rdlevant markets severd yearsto
build atrack record. (CX 167 at CBI-PL007052). Developing areputation Smilar to CB&1’sfor
supplying cryogenic tanks can take as much asten years. (Cutts, Tr. 2372, 2385).

349. Experienced suppliers minimize defects by learning through trid and error. Mr.
Scully of XL Technologies has personaly learned from engineering errors and construction errors
experienced on TVC projects. Additionaly, when working with CB& I, he observed that their
employees |learned from past mistakes made in the process of supplying TVCs. (Scully, Tr. 1140
41).

350. |

1 ( , Tr.] 1637-38,
in camera).

351. CB&I hasworked many “years’ to “streamline its processes’ and lower its cods.
(CX 392 at 3).

352. The condruction of an LNG import termind, from the initid ground bresking to
completion, takes four to five years. (Outtrim, Tr. 700; see also CX 162 at CBI-PL006153; CX
214 at CBI-PL033809).

353. If FERC approval isrequired, the tota time to complete the LNG peakshaving
project would increase by an additiona year, thereby delaying entry by another year. (CX 168 at
CBI-PL007235).

354. Mr. Scully tedtified that a TV C with a 30-foot diameter can take about two years
to design and congtruct. (Scully, Tr. 1108).

355. |
] . (CX 629 at CBI-PL033069, in camera).
356. Learning by doing represents a barrier to entry in each of the markets. (Smpson,

Tr. 3237). Dr. Smpson testified that economic studies have found that producers in a number of
indugtries (e.g., air frame production, chemica processes, congtruction of nuclear power plants)
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become more efficient as their cumulative output increases. (Simpson, Tr. 3230) Dr. Smpson
noted that as these producers produce more and more of a product, they learn better ways of
producing that product. (Simpson, Tr. 3231).

357. Builders of LNG tanks benefit from learning by doing. Samud Leventry, CB&I's
vice president of technology services, tedtified: “Again, if you have the same people doing the same
work more continuoudy, there' s going to be some efficienciesin that.” (CX 497 at 68 (Leventry,
Dep.); CX 392 at 4).

358. Learning by doing in each of the marketsis specific to individua countries. Dr.
Simpson testified that some learning by doing is specific to the United States. (Simpson, Tr. 3242)
Thislearning includes becoming familiar with U.S. regulations, knowing the local work force and
identifying who the better subcontractorsare. (Smpson, Tr. 3242-43). A foreign company that
has built LNG tanks overseas would therefore sill need to learn by doing in order to competein the
United States LNG market. (Simpson, Tr. 3242 (citing CX 1204); CX 1204; CX 1575; RX 738
a 2).

359. According to Dr. Smpson, CB& I and PDM had been building these tanks for
about 40 years. Over time, asthey built more of these tanks, they figured out ways to lower their
costs. When CB& | bought PDM in 2001, CB&I bought the only other company that had worked
itsway down the learning curve. Thus, if an entrant were to enter now, it would have higher costs
than CB& | because it has not worked its way down the learning curve. Because CB&1 would
have lower cogts than this entrant, CB& 1 could increase its price by some amount without losing
sdesto thisentrant. In thisway, learning by doing represents an entry barrier in thisindustry.
(Simpson, Tr. 3237-38).

360. Dr. Harris acknowledges that entry is more difficult if an incumbent firm has lower
costs. (Harris, Tr. 7443). If a prospective entrant found that it has a substantia cost disadvantage,
that would affect the likelihood that it would enter. (Harris, Tr. 7443).

361. Both economic experts agree that the economic literature recognizes learning by
doing as abarrier to entry. (Simpson, Tr. 3238; Harris, Tr. 7440).

362. Learning by doing can provide acost advantage to incumbent firmsin a market.
Jean Tirole, an authority identified by Dr. Harris (Harris, Tr. 7416-7), cites Bain (1956) to explain
how learning by doing can provide established firms an absolute cost advantage over entrants that
would prevent supranorma profits of the established firms from being eroded by entry: “Absolute
cost advantages The established firms may own superior production techniques, learned through
experience (learning by doing) or through research and development (patented or secret
innovations).” J. Tirole, The Theory of Industrial Organization 306 (1988); id. at 305. Dr.
Harris agrees. (Harris, Tr. 7440).

363. If thelearning-by-doing cost advantage is substantia enough, other firms may
choose not to enter the market. Carlton & Perloff, at 363. Dr. Harrisagrees. (Harris, Tr. 7441).
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364. Dr. Harrisfurther agreed with Scherer & Rossthat it is possible that “when learning
economies are important, the capturing of an initid advantage by some company could set in motion
adynamic process that ends with the relevant product more or less permanently monopolized.”
Scherer & Ross, at 372. (Harris, Tr. 7441).

5. I nability to Complete Projects on Schedule I mpedes Entry

365. According to CB&I’'s 1995 10-K, “competition is based primarily on performance
and the ability to provide the design, engineering, fabrication, project management, and congtruction
required to complete projects in atimely and cogt-efficient manner. Chicago Bridge believesits
pogition isamong thetop initsfield.” (CX 1030 at 7).

366. According to Mr. Keley, whether atank supplier can construct atank on schedule
“isoften acritica factor.” (JX 27 a 67 (N. Kelley, Dep.)). An LPG customer, such asITC, relies
on atank supplier’ s expected completion date to accept shipments of LPG, ddlaysin schedule
exposes the customer to the risk of financid loss for each day the customer cannot accept shipment:
“there’ s monthly rentd that you don’t get ... and your money is hanging out there not making money
for you for that period of time.” (JX 27 at 66 (N. Kelley, Dep.)).

367. Tominimizetherisk of delays, Fluor reviews a potentid LPG tank supplier's
referrdsto ensure that in the past the supplier performed adequately, was able to meet the
schedule, and avoided problems, before it dlows atank supplier to bid on an LPG project.
(Warren, Tr. 2291-92; see CX 415 at 2).

368. TVC customersare also concerned about the supplier’ s ability to meet the project
schedule, as delays in testing a satellite can engender financid ligbilities for satellite manufacturers.
A key procurement criteriafor [ ] when sdlecting a supplier for the

] was the supplier’ s ability to meet its expedited schedule on prior projects.
([ ], Tr.1897-98, in camera). To mitigate therisk of adeay in the congruction of the
[ I [ ] spent an additional [ ] million to ensure that it could test its new
[ la| ] if the[ ] was not completed ontime. ([ ], Tr.
1898-99, in camera).

369. TRW’ssdection criteriarequires potentid suppliersto show ahistory of
successtully performing five chamber projects, financid viahility including the ability “to pay ther
billsfor this venture,” and “technology innovation.” (Neary, Tr. 1443-44, 1492).

6. Lack of Knowledge about Tank Construction
Business Conditionsin the United States | mpedes Entry

370. LNG tank suppliers have a“home court advantage’” when supplying tanksin their

own countries. (Simpson, Tr. 3227). Dr. Smpson demondtrated this with aworld map on which
Dr. Smpson identified the locations where various firms have built LNG tanks. (CX 1649,;
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Simpson, Tr. 3227-8). One explanation for this home court advantage is that purchasersin a
particular area want to buy from companies that have previoudy supplied tanksin that area.
(Simpson, Tr. 3229).

371. Inorder to compete for the relevant products, an entrant will need to establish a
local presence in the United States. Respondents and customers perceive that familiarity with the
United States, its codes, and loca |abor, provides a company that has experience building the
relevant products in the markets with a competitive advantage. CCFF 373-386.

372. Prior to the acquidtion, CB&1 and PDM had a competitive advantage over other
firms because they had an efficient core group of workers for projects, and other workers that
repeatedly interacted with those workers and were familiar with CB&1 and PDM’s procedures.
(Simpson, Tr. 3207-08, 3212).

373.  Dr. Smpson tedtified that by hiring workers throughout the U.S. and using these
workers on projects, CB& | and PDM have learned over time who the good workers are and thus
learn which workersto hire for which projects. Over time, the workers learn what procedures
CB&I and PDM use. Asthese workers become familiar with these procedures, they become
more productive. (Simpson, Tr. 3167, 3207-10 (citing CX 615 at 72-73 and Hall, Tr. 1797-78)).

374. Regiond companies are generdly limited to knowledge of the work forcein their
regions. (Simpson, Tr. 3210-12). Because they do not know the work forces in other regions,
they would have some difficulty in doing work in those regions. (Simpson, Tr. 3210-12) (citing to
CX 485 at 97).

375. Respondents ordinary course of business documents and statements to the
investment community emphasize thet they are uniquely positioned to take advantage of their loca
knowledge of localized business conditionsin the United States. Thisloca knowledge gives
Respondents a competitive advantage. CCFF 377-386.

376. On Texaco's Ferndae project, Mr. Raymond Maw of Morse and Mr. James
Crider of Texaco tedtified that Morse' s proximity to Texaco's Ferndde facility gave Morse a
competitive advantage over other bidders. (Maw, Tr. 6599-600; Crider, Tr. 6721).

377. Morse'sloca presence also gave Morse “a $70,000 cost advantage for
transportation” over the other bidders on the Ferndale project. (Maw, Tr. 6564-5).

378. Mr. Norman Kelley confirmed that alocal presenceis preferred, because local
companies are “just more accessible [] and it'seasier to do business.” (JX 27 a 91 (N. Kélley,
Dep.)). Mr. Kelley stated that “it would be hard [for an LPG company with no loca presencein
the United States)... to get businessto start out with.” (IX 27 at 73 (N. Kelley, Dep.)). “If they
don’'t have anything in the [S)tates for you to go look at, why, I'm not going to go to France to ook
a their stuff.” (JIX 27 at 73-74 (N. Kelley, Dep.)).

57



379. Mr. Blaumudler testified that it is not a* prudent risk” to purchase from a supplier
with no experience building LNG tanks in the United States. (Blaumueller, Tr. 310).

380. For Black & Vestch, until anew entrant has built an LNG tank in the United
States, “the risks, potentia risks, have not gone away.” (Price, Tr. 578).

381. Aninexperienced supplier can incur delays in securing the necessary regulatory
goprovals from FERC. Mr. Blaumudller testified that the FERC approva process can add
approximately twelve months to the process of building an LNG tank. (Blaumudler, Tr. 316).

382. Customers place a premium on the value of CB& I and PDM’ s substantia
experience in obtaining project approvd. [

]. (Sawchuk, Tr. 6072-73; see also , Tr. 719, in camera [
D; , Tr. 703, in camera |
D.
383. | ] testified thet it is“too big of ahurdle’ for a

new entrant to come in and beat CB&I; it will take years before foreign LNG tank firms can
edtablish themsdves as effective competition to CB&I: |

1( ], Tr. 703, 716, 727, in camera).

384.  Bidding experience is another country-specific intangible asset that gives CB& I a
competitive advantage over other firms.

385. If afirmthat isbidding for aparticular project lacks good information about the
actud cost of completing that project, there would be some error in its estimate of the cost of
completing the project. The firm might bid too low, or it might bid too high. If the firm bidstoo
low, it runsthe risk of winning the project a a price a which it would lose money. This type of
error is caled thewinner’s curse. To guard againg the winner’s curse, afirm that is uncertain of the
actua cogt of completing aproject will include acushioninitsbid. Asthe firm's uncertainty
increases, the sze of the cushion increases. Given this, economic theory would predict that bid
quotations from firms that are less knowledgeable about the cost of completing projectsin the
United States, such as recent entrants, will tend to have alarger cushion than bids from firms that
are experienced and knowledgeable about costsin the United States, such as CB&1 and PDM.
These larger cushions trandate into higher bids for recent entrants. (Simpson, Tr. 3249-50 (citing
Eric Rasmussen, Games & Information, 590-91, 588-89 (1989))).

58



7. Entrants Face Higher Sunk Costs Because
They Must Buy their Way into the Markets

386. Dr. Smpson testified that an entrant seeking to develop building experience,
bidding experience, and a reputation faces a“ catch-22" stuation. Dr. Smpson testified that, in
order to win projects, afirm must have a good reputation and be alow-cost provider. However, it
isdifficult for afirm to establish a good reputation and become alow-cost provider until that firm
has actualy won projects. (Simpson, Tr. 3252-53). In order to overcome the “ catch-22 situation,”
anew firm may try to buy itsway into the market by offering prices that are lower than its costs.
(Simpson, Tr. 3254).

387. Dr. Harris conceded that foreign LNG tank companies may have to buy their way
into the U.S. LNG tank market in order to overcome reputation barriers and higher costs (Harris,
Tr. 7252-53).

388. A process by which a rew firm would attempt to buy itc way ite a market would
represent a signifisant sost of entry. (Simpson, Tr. 3254 (stiing CX 1204)). Beosause projests in
the relevant markets are mftequent, & would take an entrant a sumber of years to buy several
projeots, enter the market, and recover e origmal svestment. (Smpeon, Tr. 3257, CX 1204). In
Dr. Simpeon’s expert opimion, the expeotation that it would take several years for an entrant to
resover s origmal mvestment would make entry lese kkely. (Sopron 3257).

389. Dr. Smpson’sreview of the record indicates that U.S. LNG tank customers would
prefer aU.S. supplier over aforeign supplier at the same price, due to the fact that U.S. suppliers
know the market, have experience in condructing the tanks, and will be more likely to meet the
projects schedules. (Simpson, Tr. 3257).

390. Based on hisexamination of the pre-merger contribution margins and profit margins
in the rlevant markets Dr. Smpson concluded that it would not have been profitable for afirm to
buy its way into the market before the acquisition. (Simpson, Tr. 3257-58). Becausethe
contribution margins, or the profit that new entrants would make on the lagt units sold, on the
relevant products were smal (under 15 percent) prior to the acquigition, anew firm’s cost of entry
would likely not be offset by the contribution margins thet it would make on projects. (Smpson,
Tr. 3258).

391 |
1. ], Tr. 4752-53, in camera).

J. Other Firms Cannot Replace PDM
Because of Respondents Competitive Advantages

392. CB&I and PDM werethe only two companies that had extensive experience
building the rdevant productsin the United States. CCFF 136, 151, 172, 192. Asaresult of their
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extensive localized experience and knowledge, Respondents have a distinct competitive advantage
againg other firms, particularly foreign suppliers. CCFF 400-418.

393. Respondents have emphasized in this proceeding the value of their experience asa
source of competitive advantage. As CB&I’'s Chief Engineer described in Respondents Motion
for Perpetual In Camera Trestment of certain engineering documents, “ CBI has, for many years,
wor ked to streamlineits processes to reduce costs and improve quality.” (CX 392 at 3
(emphasis supplied)). CB& I expressed concern that information regarding its own and PDM’s
“best practicesinitiative would be vauable to a competitor.” (CX 392 a 3). Indeed, as
Respondents pointed out, “CB& | has been in business for over a hundred years; it was unable to
develop the best practices from PDM without combining the two companies.” (CX 392 a 3).

394. CB&I went on to describe how “In the storage tank business, innovations
provide benefit to the innovator for alengthy period of time. Inthisway, our busnessis
different than high-technology business, which involve technologies that quickly become obsolete
over time. Because of the long-lasting benefits that our innovationswill generate, | beieveit is
imperative that information regarding these innovations be protected from public view indefinitdy.”
(CX 392 &t 4) (emphasis supplied)).

395. InaMarch 2000 presentation, CB& | stated that its“ 110 years of industry
experience’” gave CB&I a*“Competitive Advantage.” (CX 230 a CBI-PL055446).

39%. |
] (CX 111 at PDM-
HOUO008396, in camera).

397. Mr. Price tedtified that Respondents experience in the United States gave them a
compstitive advantage over other companies because both companies “know the lay of the land, if
youwill, inthe U.S. and are, in our opinion, better able to quantify that and price accordingly.”
(Price, Tr. 589-90).

398. CB&l’'sacquistion of PDM has only increased thisloca knowledge competitive
advantage. In a2002 bid proposa, CB& | emphasized that its acquisition of PDM “has dso
increased our abilities and expertise for projects such asyours.” (CX 449 at 7403).

1 Respondents Have Unequaled Competitive Advantages in the LNG Market

399. According to CB&I’s Chief Engineer, CB& | has worked “years’ to “sreamlineits
processes’ and lower itscosts. (CX 392 at 3). CB&I’s acquired “ experience with specid
materias,” as characterized by a March 2000 presentation, gave CB& | a* strong position with
proprietary technology” in LNG. (CX 230 at CBI-PL055440).

400. Theseefforts have resulted in a cost advantage over other competitorson LNG
projects. When asked, post-acquisition, about CB& 1’ s ahility to compete for LNG projects, Mr.
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Glenn informed investors that for LNG tanks “we can win the work every timetechnicdly.” (CX
1731 a 44; Glenn, Tr. 4380, emphasis added).

401. Mr. Glenn recognized that other companies could not compete at CB&I's cost
level without going out of business, saying “if [other companies] want to dive in and take the work
for lessthan they can executeit for, that’ s fine, we ll just St and watch them go out of business,
too.” (CX 1731 at 44; Glenn, Tr. 4380).

402. Mr. Newmeister of Matrix testified that a new entrant into LNG tanks would be
likely to operate a a higher cost level than an experienced supplier like CB&1 for some time while
the entrant learned from its mistakes. (Newmeister, Tr. 1605-6).

403. Inactud LNG tank bidding projects where foreign firms competed against CB&,
foreign competitors have bid at higher prices than CB&1 did (or could have) and have been unable
to match CB&I’sprices. This can be seen in the stories of the Dynegy project CCFF 979-1007,
the[ ] projects CCFF 832-883, and the Memphis project CCFF 930-944.

2. Respondents Have Unequaled Competitive Advantagesin the LPG Market

404. CB&I and PDM were each other’s closest competitors because they enjoyed the
same cost advantages, as aresult of their smilarly extensive experience. CCFF 113, 122-123,
304-307, 322-420.

405. [ ]
(CX 486; CX 824; CX 1210, in camera; CX 1212 at 7, in camera; CX 397 at 1, in camera;
RX 757).

406. Thereare no LPG tank suppliersin the United States that can match Respondents
track record. (CX 152). (See CX 160 at CBI-PL004768; CX 171 at CBI-PL009817; CX 172
at CBI-PL009975; CX 179; CX 190 at CBI-PL017044; CX 207 at CBI-PL031456; CX 217 at
CBI-PL 034420; CX 244 at CBI-PL4005377; CX 417 at CBI 026845-52-HOU)).

407. CB&l isrecognized as one of the leading tank buildersin the world and markets
itself asthe “largest tank builder intheworld.” (CX 258 a CBI-H001794). CB&I has been
building refrigerated storage tanks, such as LPG tanks, since World War 11. (CX 258 at CBI-
HO001794). CB&I hasbuilt over 1100 field-erected low-temperature and cryogenic tanks, which
includes LPG tanks. (CX 258 at CBI-H001793).

408. |
]. (CX 890 at CBI 069832 (“Schedule is amgor advantage for
CB&l.”); CX 124 at PDM-HOU 2011161 ([ ] CX 217 at CBI-
PL-034447, in camera.

409. Cusgtomers know of no competitive suppliers, other than CB&1 and PDM, of field-
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erected LPG tanksin the United States. (Newmeister, Tr. 1614; Warren, Tr. 2307-08, 2309,
2283-4 (post-acquisition, CB& 1 is now the only supplier that is prequalified to bid on LPG tanks)).

410. Dr. Harris stated that he has no evidence that any of the foreign tank companies
that he (Dr. Harris) identified on his demongtrative exhibit RX-948 have chosen to construct LPG
tanksin the United States. (Harris, Tr. 7779). Dr. Smpson testified that
neither TKK, Skanska-Whessoe, nor Technigaz would be sufficient to restore the
preacquisition level of competition in the LPG market. (Smpson, Tr. 3407; See RX 738 at |
15, in camera ([ ] has*“no plans’ to compete for single containment LNG
tanks, LIN/LOX tanks, LPG tanks or TVCs)).

411. Dr. Smpson tedtified that firms such as AT&V, Matrix Services, and Wyatt Field
Services would not be able to restore the preacquisition level of competition in the LPG market.
(Simpson, Tr. 3408-9). Dr. Smpson noted that AT&V is much smaller than PDM was and thet all
three firmslack the building experience and the reputation that PDM possessed. (Smpson, Tr.
3409).

3. Respondents Have Unequaled
Competitive Advantagesin the LIN/LOX Market

412. |
]. (SeeCX 171 a CBI-PL009817; CX 244 at CBI-PL005377; CX 449 at
CBI-E 007403, CX 471 at PDM-CH 003456; CX 1152 at CBI-HWH 075021; CX 1486 at
CBI 059970; CX 1488 at CBI 059894; CX 224 at CBI-PL-039363-390; CX 244 at CBI-PL-
4005377 (“CB&I has built over 600 field erected cryogenic storage tanks of al types.”)).

413. PDM’slower cost structure for LIN/LOX tanks gave it a cost advantage over
CB&I. InitsMaketing Andyss, CB& | admitted that its “[c]ost structure [in low temperature and
cryogenic] istoo high, particularly on smal jobs.” (CX 217 a CBI-PL034421).

414. CB&I and PDM personnel comparing pricing dataon aLOX tank for Air Liquide
in Longview, Texas, three weeks after the acquisition had occurred, “found that the PDM cost was
much lower than the CB& I cost for the same project. PDM bid thiswork for 9% S& GA and 1 or
2% profit. CB&I’sfina number included about 9.5% S& GA and -12% profit.” (CX 136 a CBI
014195-HOU).

415. Pogt-acquigtion, CB&I now enjoys the competitive advantages of CB&I and
PDM’s combined experience and PDM’s low cost structure. CCHF 1082.

4, Respondents Have Unequaled Competitive Advantagesin the TVC Market

416. PDM gained efficiencies and reduced costs by assigning experienced employees on
TVC projects. In an e-mail written relating to the Spectrum Astro TV C project, Mr. Scorsone
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wrote that “[t]he retirement of Fred Dilliott will hurt our ability to manage [the Spectrum Astro
project]” and “Bob Watson has left the company and this will hurt our ability to manage the
engineering and startup program.” (CX 1685 at CBI/PDM-H 4000903).

417. Mr. Scully tedtified that CB& 1 and PDM’ s extensive experience in TVC has
established an industry-wide confidence leve in the two firms that has evolved over the years.
(Scully, Tr. 1110, 1040).

418. According to a CB&| marketing analysis document, [

] (CX 217 at CBI-PL034470, in camera).

419. CB&I doesnot consder Howard capable of fabricating a TV C, let done having
the capability to design, engineer, and field erect aTVC. (Scorsone, Tr. 5061 (“I think that would
be ared dretch for Howard, very much s0.”)

K. Foreign and Domestic Firms Cannot Replace PDM

1. CB&1 Does Not Foresee Other Firms Restraining Its Market Power

420. Respondents argue to the Tribund that any number of foreign and domestic firms
can replace PDM. However, Respondents have not produced any business records or statements
from executives insde or outside of the courtroom that any one of these “ entrants’” have restrained
CB&I’s market power since the merger, or that one of these firms has replaced PDM as CB&1’s
closest competitor to the same extent as PDM did before the merger.

421. Respondents ordinary course of business documents and communications to the
public prior to the commencement of this proceeding uniformly characterize the competitive
landscape as dominated by CB& | and unthreatened by foreign and domestic firms.

422.  Although Respondents suggest that internationa companies, e.g., TKK, IHI,
Hyundai, Technigaz, and Whessoe, are competitors who can compete effectively at pre-merger
prices, aPDM document identifies these firms as competitors only on internationd projects. (CX
116 at PDM-HOU019181; see CX 96 at PDM-HOU 2009785).

423. [
] (CX 213 at CBI-PL033084, in camera).

424. Inits 2001 10-K, CB&| representsto itsinvestors that “Because of our long-
gtanding presence in numerous markets around the world, we have a prominent position asaloca
contractor in those markets.” (CX 1033 at 4).

425. This"long-standing presence’ has provided CB& | with a competitive advantage
over other competitors. CB& | management bdieves that CB&I isa“leading competitor in its
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markets,” and that “it is viewed asalocad contractor in a number of regionsit services by virtue of
its long-term presence and participation in those markets. This perception may translate into a
competitive advantage through knowledge of loca vendors and suppliers, aswell as of local labor
markets and supervisory personnd.” (CX 1033 a 8; CX 1032 a 8; CX 1575 at 6-7 (emphasis
added))

426. Initsamended 10-K, filed April 1, 2002, CB&I notesthat “[o]ur experience,
particularly in risk management and project execution, enables us to recognize and capitalize upon
atractive opportunitiesin our primary end markets...We believe that our ability to identify attractive
customers and rapid growth markets will provide a competitive advantage during changing
market conditions.” (CX 1033 at 5 (emphasis added))

427. According to CB&1's 10-K, filed April 1, 2002, “[b]ecause of [CB&I’ 5] long and
outstanding safety record, we are invited to bid on projects for which other competitors do not
qualify.” (CX 1033 a 4).

428. On October 31, 2002, Mr. Glenn touted CB& I’ s competitive advantage over
other competitors in a conference cal with the investment community: “[W)]€ re redly proud of the
fact that, you know, alot of owners out there, if they go to build a sophisticated project, like an
LNG project or an LNG tank, they don’t want to take a chance on alow price and a potential
second class job or shoddy welding or any of that kind of stuff ... We have an excellent track
record.” (CX 1731 at 44-45).

429. Mr. Glenn added that CB& | has a pricing advantage: “ short of somebody coming
in, which they do, and just taking a big dive on the price, that we can win the work every time
technically. And if they want to dive in and take the work for less than they can execute it for, thet's
fing we'll just Sit and watch them go out of business, too.” (CX 1731 at 44-45).

430. Mr. Glenn described CB&I's “high” margin levels and faith that CB&I can maintain
its pogtion against competitors because “we can ill be low bidder and make more money on it
than most of our competitors, if not al of them.” (CX 1731 at 41-42).

431. Mr. Glenn expressed little concern about CB& I’ s future competitiveness againgt
foreign and domestic competitors: “The results spesk for themsalves, so | will only comment that
our markets and prospects gppear more attractive to us today than at any timein our recent padt...
| would give you agenerd comment that our prospect list and the projects that we're attracting
looks better to us today than at any time since the PO [initid public offering of stock in 1997]
certainly. If you had to pick a number, | don’t know, maybe it's 30 percent or something, but it sa
big number.” (CX 1731 at 4, 27-28).

432. A key merger planning document acknowledges that Respondents have a*“pricing

advantage’ againgt compstitors, and it is the plan of Respondents to use this* pricing advantage as
necessary to not lose market share to competitors during the merger.” (CX 1544 a CBI 057941).
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433. Another key merger planning document states that one of the “objectives’ of the
merger isto “ensure that we do not dlow smaler competitors to take share and pursue businessin
our atractive markets.” (CX 101 at PDM-HOU002359).

434. The same merger planning document states that foreign and domestic firmswill not
impinge CB& I’ s post-merger growth because “barriersto entry” will be crested. (CX 1544 a
CBI 057941).

435.  Mr. Scorson€ s business conduct reflects Respondents' inattention to foreign or
other domestic companies. Mr. Scorsone admitted that he could not recall whether Respondents
actudly maintained afile of press releases concerning the activities of foreign LNG suppliers
(Scorsone, Tr. 5096). Mr. Scorsone further admitted that the press releases relating to joint
ventures with foreign LNG tank suppliers were received from atorneys, and testified thet if he ever
did receive these releases in the course of business, he “probably threw them out.” (Scorsone, Tr.
5097).

2. The Firms Cited by Respondents as Entrants Cannot Replace PDM

436. An entrant faces two disadvantages in competing against CB&1. It lacksthe
reputation that CB& | has, and it lacks the cost advantages that CB& | has gained through learning
by doing. (Smpson, Tr. 3259). If an entrant decides that it will not buy its way into the market,
then it will have to wait for a project where, for some reason, its services are preferred to the
incumbent firm. (Simpson, Tr. 3258-9). Dr. Smpson then noted that foreign LNG tank builders
had not been able to win projectsin the U.S. when CB& | and PDM were competing. Dr.
Simpson then noted that CB& | is the *best positioned company to win a particular project,” and
that it will win projectsif it bids at or near its cost of constructing the project. (Smpson, Tr. 3261).
If, however, CB&I bids doubleits cog, it is more probable that aforeign entrant will be ableto win
projects. (Simpson, Tr. 3261).

437. Dr. Smpson testified that a new entrant would not gain sufficient learning by doing
and reputation from “winning asingle job or asmal number of jobs’ to compete on an equa footing
with CB&I inthe United States. (Simpson, Tr. 3253-4, 3261). Asevidencefor this, Dr. Smpson
cited two examples. Dr. Simpson noted that Morse Tank was successful in winning a project to
build an LPG tank in Washington sate in 1994. However, after having completed that project,
Morse Tank did not win any other projects to build LPG tanksinthe U.S. Dr. Smpson then noted
that later PDM documents identifying competitors for LPG tanksin the U.S. do not lis Morse Tank
as acompetitor. (CX 116 at PDM-HOU019181; CX 859 at PDM-HOU 017571) Based on
this, Dr. Smpson testified: “the Morse Tank experience suggests that it was aone-time job thet this
Morse Tank company was able to win, but winning that job did not make them a competitor on an
equa footing with CB&1 or PDM EC.” (Smpson, Tr. 3262).

438. Dr. Smpson testified that ATV’ s entry into the market for pressure spheres

represents a second example where winning one or two jobs did not alow an entrant to compete
on an equa footing with an established incumbent firm. (Smpson, Tr. 3262-3). Pressure spheres
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are large, field erected structures for storing gases under pressure. (Simpson, Tr. 3263). Dr.
Simpson noted that respondents cite a partnership between TKK, a Japanese engineering firm, and
ATV, aU.S. congruction firm, as being a new entrant into the LPG market whose presence would
help discipline CBI’spricing. (Smpson, Tr. 3263).

439. Dr. Smpson noted that dthough ATV won and completed three projectsto build
pressure spheres in the mid 1990s, it has not won any subsequent pressure sphere projects.
(Simpson, Tr. 3263). Dr. Simpson then andlyzed the sales of pressure spheres from 1995 to the
time of the acquigition. According to Dr. Smpson, ATV won itsfirst pressure sphere project in
1993. By January 1995, ATV should have completed this project. If completing one project
placed ATV on an equa footing with incumbent firms, then ATV should have had a one-third
chance of winning subsequent pressure sphere projects. Of the 57 pressure sphere projects
awarded between 1995 and the time of the acquisition, CB&I won 31, PDM won 25, and ATV
won 1. Given this sample, Dr. Smpson computed the probability that ATV would have won 1 or
fewer pressure sphere projectsif it had a one-third chance of winning. Dr. Simpson calculated this
probability as being extraordinarily smdl. (Smpson, Tr. 3274-7 (citing CX 1651)). Dr. Smpson
tetified: “[b]ased on this, | inferred that you cannot assume that a company competes on an equa
footing with established firms smply because it has completed one project.” (Smpson, Tr. 3276).

440. |
]. (Smpson, Tr. 3265 (citing to CX 86 at
CHO002617; CX 1163 at CBI-H001114, in camera)). Dr. Smpson concluded that buyers of
pressure spheres do not regard ATV as agood substitute for CB& 1 (Simpson, Tr. 3277).

441.  Foreign LNG tank suppliers, such as Skanska/\Whessoe, and partnerships
between foreign LNG tank suppliers and domestic firms, such as AT&V/TKK and
Technigaz/Zachry, cannot replace PDM because these firms have higher costs and lack the
experience necessary to effectively compete against CB& | for LNG projects. CCFF 448-482,
555-7 (AT&VITKK); CCFF 530-541 (Whessoe); CCFF 542-556 (Technigaz/Zachry).

442.  Dr. Simpson testified that Skanska/\Whessoe and the partnerships of TKK/ATV
and Technigaz/Zachry appear to be best positioned of the possble entrants to compete inthe U.S.
To the extent that these companies have problems, other possible entrants would have even greater
problems. (Smpson, Tr. 3329).

443.  Dr. Smpson testified that partnerships between foreign engineering firmsand U.S.
congtruction firms would be a a competitive disadvantage when compared with an integrated firm.
(Smpson, Tr. 3212-13 (citing to CX 1033 at 4-5)). Dr. Simpson noted that when foreign
engineering firms partnered with U.S. congtruction firmsin 1994 to bid for the Memphis LNG pesk
shaving project, their bids were much higher than those of CB&1 and PDM. (Simpson, Tr. 3213-
14).

444,  Dr. Smpson tedtified that the economic literature recognizes circumstances where
an integrated firm would be more efficient than aloose partnership. (Smpson, Tr. 3214).
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According to Dr. Smpson: “In any type of business environment, certain contingencies would
arise. With an integrated firm, you have one decison-maker who can look at this contingency and
determine how the firm is going to meet it, but if it's a partnership and one of these contingencies
arise, they haveto look at the contract to see how each party is going to behave under this
contingency, and the contract may not specify that, and in that case, they have to sit down and
negotiate again. So, what the economic literature saysis that integrated firmswill be more efficient
inthisregard.” (Simpson, Tr. 3214).

445,  Foreign companies have not replaced the competition provided by PDM, and in
fact, have not won any L PG tank contractsin the United States for the last decade. (Scorsone, Tr.
2842-43).  Among domedtic firms, the only firms to have built an LPG tank in the United States
sgnce 1990 were AT&V and Morse, neither of whom are able to replace PDM. AT&V lacksthe
track record and reliability that PDM and CB& | provided, and is not as competitive on quality.
CCFF 467. Morse has since been acquired by CB&1 and no longer competes. CCFF 529.

446. Hrmssuch asMatrix, AT&V and BSL have sought LIN/LOX business from time
to time, but were not significant competitorsto CB&1 and PDM. These firms have not competed
on aregular basis, lack the experience and reliability that PDM and CB&| provided, and are not as
competitive regarding pricing or quality. CCFF 512-525; CCFF 448-482; CCFF 483-489.

447.  Smadler companies, such as Howard Fabrication and XL Technology Systems lack
the size and the capability to replace PDM in the TVC market. CCFF 502-511, 569-570. Mr.
Scully of XL Technologiesis not aware of any foreign companies that have either supplied or bid
onaTVCinthe United States. (Scully, Tr. 1147-48).

3. AT&V Cannot Replace PDM

448. Respondentscite AT&V asapotentid replacement for PDM in the LNG market
the LPG market and the LIN/LOX market.

449. AT&V faces numerous problemsthat make it unlikely to replace PDM as CB&1's
closest competitor.

450. | ]. (CX 460 at CBI-E 007235; JX 23 a Exh. 1
( 1); Simpson, Tr. 3292-3315). [
]. (CX 460 at CBI-E 007235; JX 23 a Exh. 1, in camera ([ ]); CX 1033 at

28). CB&I employs approximately 1,000 engineers. (CX 460 at CBI-E 007235). CB&|
estimatesthat AT&V hasonly asmall engineering staff. (CX 460 a CBI-E 007235).

451. | ]. (Smpson, Tr. 3315 (citing JX 23aat 44, in
camera ([ 1)). Dr. Smpson testified that capacity congraintsat AT&V would
prevent AT&V from working on as many projects as PDM had worked on prior to its acquisition
by CBI. (Simpson, Tr. 3316-7).
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452. Respondents cast anegative image of AT&V intheir profile of competitors. A
PDM “Competitor Profile’ gatesthat AT& V' s“qudity” and “safety” are“poor.” (CX 86 a
PDM-CH 002617). Another PDM document notes that on past projects, AT&V “performed
poorly in terms of supplying aquality tank or sphere and has not met customer safety standards.
Kellogg and Bechtel threw AT&V off projects due to poor quality or poor safety practices.
Moreover, in the past, Dupont, Shell-Norco and Exxon (Baton Rouge) would not let AT&V to bid
on their projects.” (CX 606 at PDM-CH 002617). CB&| describes AT& V'’ s safety practices as
“saverely lacking ... and are being labeled as an undesirable risk by many.” (CX 263 at CBI-
HOU-004606).

453. AT&V hasrecently experienced significant congtruction problems on-going
projects that has customers wary of ever doing businesswith AT&V. CCFF 466, 477-479.

454, | ], admits his firm faces reputationd and
marketing disadvantages compared to Respondents. ([ ], Tr. 2421-22, in camera).
“I ] isnot a household name for cyrogenic tanks” ([ ], Tr. 2385, in camera).
[ ] contrasts CB& | by comparing it to the “Coca-Cola’ brand-name. ([ ], Tr. 2385,
in camera). [
1 ( ], Tr. 2389, in camera).

455.  AT&V hashad financid problemsin the past that caused some suppliers to put
them on a cash-only basis. (CX 606 at PDM-CH 002617).

456. | 1¢ L
Tr. 2393-94).
. CCFF557.[ ] hasnever built an LNG tank in the United States. ([ B
Tr. 2336, in camera).

457. [ ]doesnotview AT&V asan LNG tank supplier, and concludes that
AT&V [ ] first. (CX691la[ ]01
032).

458. Itisunlikey that AT&V will be ableto effectively replace PDM because PDM &
CB&| are ableto build larger field-erected LPG tanksthan AT& V. (CX 303, CBI/PDM-H
4001285 (CB& 1 is PDM’s*only competition on tanks over 100,000 [barrdls])). AT&V's
competitivenessis generdly limited to “smal tanks...$500K & under.” (CX 86, PDM-CH
002618).

459. | ] (CX397at1,
in camera). [ ] (CX397a1,in
camera (AT&V tank measured [ ] in diameter and | ] high, which trandates into
an approximate volume of [ ] cubic feet, or [ ] barrels).

460. Large LPG tank projects require substantial engineering work and require severd
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crews for various tasks, such as procurement, estimating, congtruction, piping and eectrica. (CX
258 at CBI-H001794).

461. Dr. Harris concedes that AT&V has* capacity congtraints that would prevent it
from building an LPG tank while working on other projects.” (Harris, Tr. 7595).

462. Industry participants do not consider AT&V to be a competitive supplier of LPG
tanks in the United States. Fluor has not accepted AT& V as aqudified bidder on LPG tank
projects. (Warren, Tr. 2309 (Huor had never considered sole sourcing afield-erected L PG tank
from any supplier other than CB& 1 or PDM.)). Matrix does not consder AT& V as a competitor
for LPG tanks. (Newmeigter, Tr. 2202 (Mr. Newmeigter is“not aware of any [LPG tanks] that
[AT&V] hd g built.”)).

463. Dr. Harrisdoes not think it is accurate to say that “AT&V could constrain CB&I's
pricingin ... LPG tanks.” (Harris, Tr. 7596).

464. Itisunlikdy that AT&V will be able to replace PDM in the LIN/LOX market.
AT&V performed poorly on recent projects for BOC. CCFF 466 and Air Liquide CCFF 477-
479.

465. BOC awarded aLIN/LOX contract to AT&V in 2000 for aLIN/LOX tank in
Midland, NC. (RX 290 at CB&| 046596-NEW; RX 291 at CBI-046598).

466. BOC had to budget 500 man-hours of additiona BOC engineering time to ensure
that AT&V ddivered the LIN/LOX tanks*on time, on schedule, on budget”; thiswas AT&V's
first experience building LIN/LOX tanks. (JX 28 at 43-46 (V. Kdley, Dep.); RX 290 at CB&|
046596-NEW).

467. Dr. Kistenmacher of Linde BOC tedtified that AT&V has “avery poor track
record.” (Kistenmacher, Tr. 862). Although AT&V origindly quoted avery low price on its
projects for BOC, “they had many change orders, [s0] that in the end the price was higher than of
the conventional vendors.” (Kistenmacher, Tr. 932).

468. Mr. Victor Keley of BOC testified that “there was a design run of pipe [on the
BOC project] that could have caused liquid oxygen to settle and then dissipate, cregting a
hazardous atmosphere in that location.” (V. Kelley, Tr. 5269). During the construction, there was
adso a“wdding error” that caused the sted plate that comprises the tank to buckle at aweld joint.
(V. Kélley, Tr. 5273-74).

469. Linde BOC Process Plants does not appear likely to purchase LIN/LOX tanks
from AT&V inthefuture. Dr. Kisgenmacher testified that AT& V'’ strack record of building “one
plant for BOC [and] one for an undisclosed client” is*“not sufficient for me” to purchase atank from
AT&V. (Kigenmacher, Tr. 861-2 (“PDM has built many more tanks, many, many more, and it
was never aquestion that PDM didn’'t have the proper track record.”)).
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470. LikeLinde, [Air Liquideg], isunlikely to award future projectsto AT&V because of
problemswith AT&V’s performance. CCFF 477.

471 |

1 [ ], Tr. 2235-36, in
camera).

472, | 1 [ ] admitted, “If PDM were in existence at that
time and had a credible and competitive bid, we would have been far less likely to take the
risk of developing anew supplier.” ([ ], Tr. 2236, in camera).

473. | ] testified that has “not performed well from our perspective,”
and that “ability to manage aproject isfar worse than | would have possibly imagined.” ([
], Tr. 2251, 2253, in camera).

474.  While bidto[ ] specifications, ... it's been very difficult
to get them to actualy execute to those specifications.” ([ ], Tr. 2241; see also
[ ], Tr. 2241-46, in camera (listing other congtruction problems with [ 1), 2246-
47, in camera (discussing delaysin schedule with [ D.

475. | ] hasinformed AT&V it would not go forward on the | ]
project unless AT&V “conformed to the manufacturer’ s specifications” ([ ], Tr.
2246).

476. | ] has refused to agree to provide liquidated damages in the event they
do not perform the contract. ([ ], Tr. 2250).

477. Based onitsexperience on the [ ] project, [ ] has no interest
inworking with [ ] onany other projects. ([ ], Tr. 2255-56).

478. [Mr. Kamrath] testified that if [ ] terminated [ ], “[t]he only
people I'd fed confident in completing thisfor usis| ], .. [b]ecause of their technica
capability, because of their history, because of our good performance and good relationship
we' ve had with them over many years.” ([ ], Tr. 2252).

479. | ] recently asked [CB&I] to take over the project, but CB&I
refused. (Scorsone, Tr. 5036).

480. Based on word-of-mouth regarding AT& V' s performance on the BOC and
[ ] projects, other LIN/LOX customers are reluctant to work with AT&V. Air
Products has not qudified AT&V asaLIN/LOX tank supplier, due to its concern over AT&V'’s
performance and poor reputation. (Cutts, Tr. 2355-56; Hilgar, Tr. 1369).
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481. | ], of [ ] testified that he would have concerns
about working with AT&V on aLIN/LOX project. ([ ], Tr. 472, in camera). [
] further tedtified that “[

1" [ ], Tr. 472, in camera); see CX
41 at CBI-E 007336, in camera (August 2001 report by CB& | salesman Stating that [

11 D.

482. AT&YV hasnever constructed aTVC. (Cutts, Tr. 2334).
4, BSL Cannot Replace PDM

483. BSL hasnever built atank in any of the relevant product marketsin the United
States. CCFF 136, 146, 151, 164, 172, 180, 192. (Hilgar, Tr. 1380).

484. Becauseit isbased overseas, CB& | observed that it is difficult for BSL to build
tanks cogt-effectively in the United States. (See CX 164 at CBI-PL006714 (“BSL can supply
very good materid at avery competitive price from their shop in France but their field cost are
outrageous.”)).

485. OnaLIN/LOX project in Baytown, Texas, BSL's price was “very high,” more
than 10% over the third-highest bid. (CX 608 at CBI-PL023631).

486. Mr. Fan tedtified that, in 21999 bid, BSL’s price was “more than 15% higher” than
PDM. (Fan, Tr. 954-5).

487. Inresponseto Air Products request that BSL lower its pricing for U.S. projects,
BSL deveoped an arrangement with InterFab, aU.S. congtruction firm. (Hilgar, Tr. 1379-80).
Under this arrangement, BSL would design, manufacture and ship the tank components from
France and InterFab would perform the field erection of the tanksinthe U.S. (Hilgar, Tr. 1378
79).

488. BSL bid onaLIN/LOX tank project for Air Productsin partnership with InterFab.
(Hilgar, Tr. 1378-79). BSL’s pricing on this project was off “by 30 percent, something higher or
closeto that 20 percent.” (Hilgar, Tr. 1379). BSL’s arrangement with InterFab “did not provide
an economically viable solution” for Air Products. (Hilgar, Tr. 1378-79).

489. After the bidding experience with InterFab, BSL stopped submitting bidsto Air
Products for LIN/LOX projectsin the United States. (Hilgar, Tr.1380)). BSL has exited the U.S.
LIN/LOX market. (Harris, Tr. 7323).

5. Chart Industries Cannot Replace PDM
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490. Prior to the acquisition, Chart Industries partnered with PDM on some TVC
projects. (Higgins, Tr. 1269-70).

491. Chart has never built an LNG, LIN/LOX or LPG tank in the United States. CCFF
136, 146, 151, 164, 172, 180, 192.

492.  According to Mr. Higgins, the President of the Chart divison that supplies the
systems and equipment attached to TV Cs, Chart is not “ capable’ of fidd-erecting a TV C by itsdf.
(Higgins, Tr. 1266-67).

493. Chart isnot interested in supplying TVCs. (Higgins, Tr. 1267, 1272). It wantsto
partner with an experienced chamber builder and consders CB& | as “[t]he only experienced
players out there at thistime.” (Higgins, Tr. 1272).

494. |
] (CX 242 at CBI-PL 4003340, in camera).
6. Chattanooga Boiler & Tank Cannot Replace PDM

495. Chattanooga Boiler & Tank (“Chattanooga’) cannot replace PDM as a competitor
inthe LIN/LOX market. Chattanoogais unable to provide LIN/LOX tanks at pre-merger price
levels CCFF 500-501, and industry participants do not consider Chattanooga to be a competitor in
the LIN/LOX market. CCFF 501-502.

496. Chattanooga has never built an LNG or LPG tank or aTVC in the United States.®
CCFF 136, 146, 172, 180, 192.

497. Chattanooga has not built a LIN/LOX tank since at least 1990. (CX 623 at
FTC0000399; Stetzler, Tr. 6413-15).

498. Chattanooga has never created any drategic plans or pricing strategy for designing,
engineering, fabricating, or erecting LIN/LOX tanks. (Stetzler, Tr. 6421-22, 6426). Mr. Stetzler,
Chattanoogd s president, testified that the supply of LIN/LOX tanksis “not redly abusnessthat
We' ve been participating in” because Chattanooga s marketing staff hastold Mr. Stetzler thet there
isv't “sufficient demand” to enter the LIN/LOX market. (Stetzler, Tr. 6422).

3 Chattanooga once built a vacuum facility that is used by NASA to refud the space shuttle
booster engines store. (Stetzler, Tr. 6341). The facility creates a vacuum condition to prevent an
explosion during the refuding process. (Stetzler, Tr. 6341). The facility does not support hot or cold
temperatures necessary to test satdllites, which isthe purpose of TVCs. (CX 623 a FTC000400;
Stetzler, Tr. 6406).
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499. |
]. (CX 189 at CBI-PL015105;
[ ], Tr. 457, in camera (Chattanooga spricewas|[ ] higher than [ D.

500. Indiscussing how customers would react to Chattanooga, CB& | questioned
whether the customer will “trust a“newbie’ firm like CBT to do cryo tanks.” (CX 40 at CBI-
E007246). An August 2001 report from a CB& | sdesman reports that MG Industries * has
doubts’ of Chattanooga's “abilities.” (CX 41 at CBI-E007336).

501. Mr. Cuttsof AT&V does not consider Chattanooga as a competitor for LIN/LOX
tanksin the United States. (Cuits, Tr. 2333).

7. Howard Fabrication Cannot Replace PDM

502. Howard Fabrication is a domestic company that supplies shop-fabricated therma
vacuum chambers and therma vacuum systems. Howard Fabrication has never supplied, and does
not have the capability necessary to supply, a TV C with a diameter greater than 20 feet. (Gill, Tr.
182, 193).

503. Howard has never built an LNG, LPG or LIN/LOX tank in the United States.
CCFF 136, 146, 151, 164, 172, 180.

504. Mr. Gill does not consider Howard to be a competitor of CB&1 or, prior to the
acquigtion, of PDM. (Gill, Tr. 195, 201). Mr. Gill does not believe hisfirm hasa*“red chance’ to
win acontract for aTVC. (Gill, Tr. 192; see Simpson, Tr. 3514-15 (Howard is not a competitor
in the market for TVCs).

505. Mr. Scorsone agreed: supplying a TV C of the Sze needed by TRW “would be a
rea stretch for Howard.” (Scorsone, Tr. 5061).

506. Although Howard has submitted bids on past TV C projects, it has been diminated
from the find bidding phase. (Gill, Tr. 212). Asaresult, Mr. Gill does not believe that his pricing
had a materid effect on competitive bidding. (Gill, Tr. 212).

507.  With only $2.5 million in annua revenues, Howard does not have the financid
resources to obtain the financid performance guarantee bonds required by customersfor large
projects. (Gill, Tr. 181; CX 261 at CBI-H004031; Neary, Tr. 1470). A TVC project customer
may require a$13.5 million bond to guarantee the completion of the project, and Howard
Fabrication cannot obtain such abond because it does not have the necessary “ security or liquid
assets equa to about three times of that bond.” (Gill, Tr. 199-200). Howard was not even ableto
obtain abond of $5 million for alarge, shop-fabricated therma vacuum chamber procured by
Aergjet. (Gill, Tr. 234).

508. Howard does not employ any engineers with experience engineering and designing
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a TVC. (Gill, Tr. 194-95). To replicate PDM, Howard would need “35-40 engineers with
support staff and generd administration staff to go dong with that; the computerized design
equipment for finite dement analys's, the congtruction equipment; the large shop to support thet;
and, you know, it'sa— just acompletely different animd.” (Gill, Tr. 249).

509. Howard's shop resources only alow it to fabricate chambers with diameters at or
below 20 feet. (Gill, Tr. 192).

510. Howard does not own the type of equipment necessary to fabricate and erect a
therma vacuum chamber in the field, such as gantry burners, large plate ralls, annular rolls, post
dress treat furnaces, automatic profile blasters, preblast and prime units, large horizonta boring
mills, vertica boring mills, shape burning machines, and transportable cranes. (Gill, Tr. 196-97).

511. Mr. Gill of Howard congders gaining the resources and capability that PDM had in
TVCsas“ahigjump’ for hiscompany. (Gill, Tr. 248-249). He described this “big jump” as going
from “a couple million dollarsin sdes to many hundred millions of dollars of sdles” (1d.)

8. Matrix Cannot Replace PDM

512. Matrix isaless experienced and less reliable supplier than either CB&1 or PDM for
LIN/LOX tanks. CCFF 514-518. Customers and industry participants consider Matrix to be a
weaker competitor than PDM, CCFF 519-526, 241. and there is evidence that Matrix’s costs are
higher than CB& I or PDM. CCFF 156, 524, 403, 1067, 1101-1103, 1108. Therefore, it is
unlikely that Matrix will be able to replace PDM in the LIN/LOX market.

513. Matrix has never built an LNG tank or an LPG tank in the United States.
(Newmeister, Tr. 1596, 1609).

514. [ ]2001andyssof Matrix’s competitiveness concluded that “to our knowledge,
[ ] has not supplied tanks for LNG or Cryogenic Liquid service especidly in the large tanks
(200,000 m3 plus) used for the LNG Import Terminas.” (CX 691 a [ ] 01 032). “[T]heredlity
for today isthat inthe US, | ] are the leading company in the LNG Tank business and [
] will need to demondirate [its] capabilitiesin this market” first. (CX 691 a [ ] 01 032).

515. |
]. (CX 705 at 8; Kamrath, Tr. 1987 (Longview, TX in 2001);
[ ], Tr. 456-57, in camera ([ ); Fan, Tr. 960-962, 1018
(Farmington, NM in 2002, and “many” other pricing proposasto Linde)).

516. Matrix beievesthat it has not won these projects elther because its pricing has been
too high or because the customer did not believe that Matrix was sufficiently qudified.
(Newmeister, Tr. 2155-58; Kamrath, Tr. 2000-01; see also Hilgar, Tr. 1381-82).

517. Matrix has not been price competitive, and its bids have been too high on recent
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projects. (Newmeister, Tr. 2156-58; Fan, Tr. 960-62 (on 2002 project, Matrix bid over
$900,000, while CB& | bid $814,000); Kistenmacher, Tr. 860; Fontenot, Tr. 2029 (CB&| was at
least 5% below Matrix on Air Liquide s recent Longview, Texas project); [ ], Tr.

457 (in camera) ([

)}

518. Air Liquide s representative testified that Matrix’ s prices have “ never been below
what we' d seen from any of the other competitors.” (Kamrath, Tr. 2000-2001; see CX 289 at
CBI/PDM-H4000815)).

519. Since 1996 when it began developing engineering and marketing expertise for the
LIN/LOX market, Matrix has designed and congtructed only four LIN/LOX tanks. (Newmeister,
Tr. 1587).

520. Two magor purchasers of LIN/LOX tanks, Air Liquide and Linde, do not consider
Matrix experienced enough to qudify it astheir LIN/LOX tank supplier. (Fontenot, Tr. 2021-
2022 (pre-acquigtion, the companies on Air Liquide s “bid date’ included CBI, PDM “and alittle
bit lower would be Matrix;” “1 didn’'t fed as comfortable ... with Matrix,” asthe “number of
references they had weren't nearly what the other two suppliers had.”); Kamrath, Tr. 2022).

521. | ] tessified thet, [

1( ], Tr. 2253,
in camera).

522.  Air Products, who purchased aLIN tank from Matrix, believes that Matrix has
“more limited capacity to produce field-erected cryogenic storage tanks,” as compared to CB&| or
PDM, and that the former PDM is “much deeper in crews and manufacturing capabilities than
Matrix is” (Hilgar, Tr. 1354, 1382-83; JX 25 at 1 14 (Hilgar Dec.)).

523. Matrix sold itsfabrication facility, known as Brown Stedl, in late 2000.
(Newmeigter, Tr. 1589-90). By losing its fabrication capability, Matrix is required to subcontract
the fabrication work for these tanks, and subcontracting could increase Matrix’s costs.
(Newmeigter, Tr. 1569, 1570, 1602 (no company has been aviable LIN/LOX competitor while
subcontracting out fabrication); Hilgar, Tr. 1381-1382 (Air Products would require Matrix to
become re-qudified if they sold off their fabrication facility)). Therefore, as Mr. Newmeister
testified, the sale of Brown Sted could have the effect of diminishing Matrix’s competitive strength.
(Newmeister, Tr. 1590-1591, 1595; See Harris, Tr. 7309 (Matrix’'s sale of Brown Steel
competitively disadvantages Matrix in the LIN/LOX Market)).

524. Matrix cannot replace PDM’s presenceinthe TVC market.  (Scully, Tr. 1115
16; Higgins, Tr. 1268-69). Although Chart Industries (*PSD”) was planning to use Matrix to
fabricate the shop-built chambers for the Raytheon TV C project (Higgins, Tr. 1268-69), Mr.
Higgins, the President of the Process Systems Division of Chart Industries, would not partner with
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Matrix on alarge TV C project because it does not have the capability to engineer and construct
these large chambers. (Higgins, Tr. 1267-68).

525. Matrix has not expended any Sgnificant resources on developing its capability to
engineer and design TV Cs. (JX 37 at 89-90 (Newmeister, Dep.)).

9. Morse Constructors Cannot Replace PDM

526. Morse Congructors will not replace PDM. Morseisa“niche’ player whose ability
to compete is restricted to the Northwest. (CX 1485 at MCG-03741 (CB& | assessment of
Morse); see also CX 1484 at MCG-03746 (CB& I due diligence report)).

527. Morsehasnever built an LNG or LIN/LOX tank or aTVC in the United States.
CCFF 136, 146, 151, 164, 192.

528. Morse built one LPG tank in Ferndale, Washington, in 1994, and Morse has not
constructed any low-temperature tank since 1994. (Maw, Tr. 6546-7) Morse also has not bid on
another LPG tank, or any other relevant product, in the United States since 1994. (Maw, Tr.
6589).

529. On November 30, 2001, Morse was acquired by CB&I. (Maw, Tr. 6545). Asa
result, “Morse [will] not compete againgt another arm of CB&I for an LPG tank.” (Maw, Tr.
6661-62).

10.  Skanska/Whessoe Cannot Replace PDM

530. SkanskalWhessoe has sgnificant competitive disadvantages that make it unlikely
Skanska/Whessoe can replace PDM.  Skanska/\Whessoe has higher costs than PDM that hinder it
from offering competitive prices on LNG projects. CCFF 135, 142, 442, 860, 870-880, 883,
903. Whessoe has areputation for poor quality and reliability. CCFF 537-538, 542.

531. Skanska/Whessoe has never built an LNG, LIN/LOX or LPG tank or TVC inthe
United States. CCFF 136, 146, 151, 164, 172, 180, 190.

532. The price quoted by Whessoe for the Memphis project in 1994 establishes that
Whessoe' s prices are substantialy higher than Respondents LNG tank prices. CCFF 135, 953.

533. Theprices quoted by Whessoeto [ ] in 1998 show that Whessoe' s prices are
substantialy higher than Respondents' LNG tank prices. CCFF 870-878, 830, 883, 903.

534. Since CB&I acquired PDM, the price quoted by Whessoe to Dynegy show that
Whessoe' s prices are substantially higher than CB&1's LNG tank prices. CCFF 991, 1000-1001.

535. Since CB&I acquired PDM, the price quoted by Skanska/lWhessoeto CMS
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energy for an LNG tank was | ] than the price submitted by CB&I1. ([ ], Tr. 6285,
in camera).

536. Whessoe, the LNG tank building firm Skanska purchased, has a spotty record
congructing LNG facilities. CB&I was chosen over Whessoe for an additiona fourth tank on an
LNG tank project managed by Enron in Dabhol, India due to concerns about Whessoe' s ability to
timely complete the origind three tanks. (CX 301 at CBI/PDM-H4002566).

537. Dr. Smpson viewed Whessoe s experience building three LNG tanks in Dabhal,
India as a negative for Whessoe. (Smpson, Tr. 5751). Dr. Smpson testified: “[Jjust because a
project ends up turning out okay doesn’'t necessarily mean that a company’s performance on it was
good. The fact that Enron had to assgn some of its own people to it and had to kind of sweet out
the project for awhile | think would be a negative for Whessoe.” (Simpson, Tr. 5751).

538. Onthe Atlantic LNG project in Trinidad, Bechtel precluded Whessoe from bidding
on the last of three LNG tanks, although Whessoe had built the first two tanks, citing Whessoe's
poor performance during the congtruction of the first two tanks. (JX 32 at 57-58 (Rapp, Dep.)).
“Whessoe did not perform at al well in Trinidad, and Bechtel had to provide substantia project
management support.” (CX 693 at[ ] 01028).

539. |
] (CX 135 at CBI 009268-HOU, in camera).

540. Only CB&I and PDM submitted bids for the third LNG tank for an expansion of
the Atlantic LNG expangon in Trinidad. (JX 32 at 57-58 (Rapp Dep.)).

541. PDM noted Whessoe' s higtorically poor performance in communications with
consultants. In August 1999, L uke Scorsone wrote that he expected a potential customer, Unocd,
to look favorably upon PDM relative to Whessoe on a project, “ given that Nodl Whessoe has
performed poorly at Trinidad and Dabhol.” (CX 115 at PDM-HOUO017554). Dr. Simpson
tedtified: “The record indicates that one customer, Bechtd, is not willing to congder them
(Skanska); indicates that they’ ve had problemsin the past. The competitors of Whessoe are
knowledgeabl e about these problems, and these competitors have an incentive to share the
information about Whessoe' s poor record with customers, asisindicated by that email from Sam
Kumar.” (Simpson, Tr. 3329).

11. [TechnigazHP Zachry] Cannot Replace PDM

542. Thejoint venture formed between [SN Technigaz] and [HP Zachry Construction]
to compete on LNG project is unlikely to replace PDM. [Technigaz/Zachry] is
not capable of competing against CB& | for the mgority of CB&I’'s domestic LNG work:
sngle-containment tanks. CCHF 547. [ Technigaz/Zachry] aso lacks the experience and the
local knowledge that CB& | possesses and PDM possessed. CCFF 376. In fact,
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[ Technigaz/Zachry] avoids competing with CB& 1 for U.S. projects, and does not bid on
projects in direct competition with CB& 1. CCFF 554-555.

543. | ] has never built an LNG, LPG or LIN/LOX tank or aTVC inthe
United States. CCFF 136, 146, 172, 180, 192.

544.  The pressrelease announcing the Technigaz/Zachry partnership sates only that the
partnership will pursue LNG projects and makes no mention of the other relevant products. (RX
35).

545. [
1 ( ], Tr. 3290-1 (citing in
camera documents). [

1. (1d)

546. [ ] admitsit is not capable of competing againgt CB& | for single
containment tanks. ([ ], Tr. 4725, in camera). [ ], Vice President of Marketing
of [ ], testified it islikely that CB&I| would have alarge advantage over
[ ] for single-containment LNG tanks. ([ ], Tr. 4711, in camera).

547. | ] expertiseisin concrete congtruction. ([ ], Tr. 1645-46; [ ],

Tr. 4707, in camera). |
1. ( ], Tr. 1645-6, in
camera). [
1. ( ], Tr. 4724-25, in camera).

548. | ] does not have a sense of the cost of building LNG tanksin the
UsS. ( ], Tr. 4755-56, in camera).

549. | ] added that CB& | would have an advantage in fabrication and
erection of inner 9% nicke s tank for even afull containment tank. ([ ], Tr. 4721, in
camera). [ ] employees do not have experience in welding 9% nickd sted. ([ ],

Tr. 1629, in camera).

550. To competefor LNG projects, [ ] would need to acquire specialized
equipment relating to welding, cranes, testing and ingtalation equipment for insulation, al &
adggnificant cost. ([ ], Tr. 1640-41, in camera).

551. | ]of [ ] testified that [ ] would have to
depend on less experienced fidd crews than those to which CB& | has accessin the United
States. ([ ], Tr. 4713, in camera).

552. | ], who had been cdlosdly involved in establishing the partnership
between | ]and| ], testified that [ ] plansto pursue LNG
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projects sdectively, with thefird criteriabeing who will be competing againg [ ]
( ], Tr. 1672-73, in camera; see also | ], Tr. 4750, in camera).

553. [Technigaz/Zachry] has chosen not to bid on recent projects where CB& is
aso abidder. [ Technigaz/Zachry] chose not to bid againgt CB& I for an LNG project in |
] because “the [ ] pat’ of thejoint venture believed that “ CB& |
would know more about how to construct that project than we could and that CB& 1 may be
more equipped to perform that project than we would.” ([ ], Tr. 1653-54, in camera).
[ Technigaz/Zachry] bowed out of the bidding process, citing that labor and construction
issues would make the work “very difficult to perform.” ([ ], Tr. 1652-53, in camera).

554. [Technigaz/Zachry] dso chose not to bid against CB&I on ether [
]) [ ]' Or [

] for amilar reasons. (See| ] Tr. 1659, in camera; | ], Tr. 4749, in camera).

555. In[ ], [Technigaz/Zachry] submitting a price for LNG tanks to
[ ] but was iminated from the field because its price was subgtantidly higher than
Whessoeand TKK. ([ ], Tr. 4690-91 ([ ] told us to “sharpen our pencil to be more
competitive next time”’). CCFF 1003. This means that on the [ ] project,
[ ] was less competitive on price than Whessoe and TKK, and would have
been even less competitive than CB&I | -1 ]-

556. | ] testified that [ ] will stop competing for LNG projectsin
the United States if it is not successful after 3-5 bids. ([ ], Tr. 4752-53 (in camera)).

12. TKK Cannot Replace PDM

557. TKK, aJapanese LNG tank builder, has teamed with AT&V to supply LNG tanks
inthe United States. (Cuitts, Tr. 2437-38). Pursuant to this partnership, AT&V will supply the
field labor for the erection of the LNG tank and share some of the respongbility for estimating the
costs of the project. (Cuitts, Tr. 2327-8).

558. TKK will “carry the lead responghility” for engineering and design of the LNG
tank. (Cutts, Tr. 2327). TKK will train AT&V employees on how to construct LNG tanks,
including the use of TKK’swelding equipment. (Cutts, Tr. 2379). Mr. Cuitts anticipates that the
newly trained AT&V employees will need severd years of experience congructing LNG tanks
before they work as efficiently as experienced CB& | employees. (Cutts Tr., 2379-80).

559.  Although it hasbid on LNG projects, TKK has never built an LNG, LPG,
LIN/LOX tank or TVC in the United States. CCFF 136, 146, 172, 180, 192.

560. Based on the prices submitted for the Memphis LNG project, CB& | and PDM
have as much as a 59% cost advantage over TKK for U.S. LNG projects. CCFF 952.

79



561. On the Dynegy project, CB&I’s price for LNG tanks (had it submitted such pricing
information) would have been substantialy below TKK’s prices. CCHF 996-997.

562. TKK consdersthe United States to be “one of the mogt difficult if not the most
difficult” countries in which to operate. (Cutts, Tr. 2340). TKK views forming a corporation,
complying with tax laws, OSHA regulations and environmenta regulations as overly burdensome
and abarrier to entry into the U.S. market. (Cuitts, Tr. 2339-40). TKK is*cautious’ about
supplying LNG tanks in the United States because it “does not find the atmosphere in Americato
be a user-friendly atmosphere.” (Cuitts, Tr. 2329-30).

563. The success of the joint venture between TKK and AT&V will depend to a
ggnificant extent on the capabilities of AT&V, thelocd contractor. (Carling, Tr. 4521). “[T]he
number one barrier to entry” in the LNG market is the customer’ s * attitude or appreciation for what
you've built in the past and/or what you build in the future” (Cutts, Tr. 2344).

564. AT&V has experienced congtruction problems and delays on recent projects for
other customers that have damaged its reputation. CCFF 473-475; 480-481.

565. Linde bdievesthe TKK/ATV partnership crestes an unacceptable leve of risk for
TKK as AT& V'’ s partner for LNG projects. (Kistenmacher, Tr. 905). (See Carling, Tr. 4522-3)
(to assess capabilities of AT&V, would examineits track record on similar projects).

566. Dr. Smpson believesthat the TKK/ATV partnership is not sufficient to restore the
pre-acquisition level of competition. (Smpson, Tr. 3288-9). According to Dr. Smpson, the
results of the bidding for an LNG tank project for Memphis Light, Gas & Water indicate that a
partnership of TKK and Graver Tank was not competitive. (Smpson, Tr. 3290). Dr. Smpson
noted that ATV has less experience than Graver did. (Smpson, Tr. 3290).

13. XL Technologies Cannot Replace PDM

567. XL Technology Systems (“XL Technologies’) was created in 1995 by Ronald
Scully to produce therma vacuum systems for satellites (Scully, Tr. 1113). CB&I bought the
company in 1999 and changed its name to XL Technology Systems, Inc. (Scully, Tr. 1113).
CB&| sold the company back to Mr. Scully in 2002. (Scully, Tr. 1113).

568. XL Technologies has never built an LNG, LIN/LOX or LPG tank in the United
States. CCFF 136, 146, 172, 180, 192.

569. XL Technologies admitsthat it is not capable of supplying a TV C without
partnering with an experienced chamber supplier such as CB&I1. (Scully, Tr. 1118, 1134, 1252;
see CX 262 at CBI-H004037).

570. On February 28, 2002, CB& | sold its XL Technologies subsidiary to Mr. Scully.
(Scully, Tr. 1130). CB&I did not transfer to XL Technologies the assets, engineering know-how,
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equipment or personnel necessary to the field-erection of large TVCs. (Scully, Tr. 1133).

L. CB&|’'sMarket Power Extendsto All Types of LNG Tanks

571. Respondents argue that a“trend” towards full-containment tanks will enable foreign
firms, skilled in building concrete structures, and will erode CB& I's market share and market
power. Thisargument is specious for at least two reasons. Firdt, there is no evidence from FERC
— the regulatory agency that decides why types of LNG tanks must be built — that it has mandated a
“trend” towards full-containment tanks. CCFF 574. Second, Respondents have as much
experience in congtructing full-containment tanks as any other firm, and has localized competitive
advantages againgt these firms in the United States. CCFF 358, 377-378 . The recent record of
CB&I successin negotiations for full-containment tanks in the United States underscores these
competitive advantages. CCFF 578, 585, 586.

572.  Full-containment tanks are more likely to be used “[i]f you are closer to population
in more of an urban setting or close to an urban setting, full-containment typically is used just for the
extrabit of safety it has” (Bryngelson, Tr. 6133).

573. [

]. (RX 157 a[ ]02004; CX 124 at PDM-HOU2011156; CX 1075 at CBI-001240-
PLA; CX 1161 at CBI/PDM-H4008131-133, in camera; JX 23aat 89 ([ D, in
camera; [ ], Tr. 4724-25, in camera).

574. [
1. ( ], Tr. 697-98, 727-28, in camera; Bryngelson, Tr. 6133). Respondents

presented no evidence from FERC that thereisa“trend” toward full-containment LNG tanksin the
United States.

575. Given achoice, cusomerswill seek the lowest-cost LNG tank to build. (1zzo, Tr.
6523; Kelly, Tr. 6260, 6274-75).

576. CMS Energy, which may shortly begin congruction of an LNG tank facility in
Louisiana, has received approva for a single-containment tank. (J. Kelly, Tr. 6260, 6271). CB&|
will congtruct the LNG tank for CMS Energy. (Kdly, Tr. 6260).

577. TheDynegy project will consist of afull-containment tank. (Puckett, Tr. 4541).
CB&| repeatedly refused to quote a price unless it was awarded the project on aturnkey basis,
and ultimately Dynegy did not accept CB& I’ s price quote because it was submitted too late in the
bidding process. CCFF 996.

578. [ ]islikdy to purchase afull-containment tank for an upcoming project. (JX 31
a 74 (Sawchuk, Dep.)). [ ] has decided to negotiate for sole-source agreements with CB& 1 for
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this and two other pending LNG projectsin the United States. (Glenn, Tr. 4180).

579. |
]. (CX 758 at CBI-PL031543-59, in camera; CX
145 at PDM-S 001430-431).

580. Dr. Smpson tedtified that he believes that an independent PDM would be a strong
competitor for full-containment LNG tanksin the U.S. Dr. Smpson based this on the fact that
PDM had built full-containment LNG tanks overseas. (CX 145 at PDM-S 001430-001431).
According to Dr. Smpson, if PDM could compete on an equd footing in other parts of the world,
they should have an advantage in the U.S. where they know the regulatory environment, the
subcontractors, and the work force. Dr. Simpson also noted that PDM had built a double-
containment LNG tank in Puerto Rico. (Simpson, Tr. 3350).

M. CB&l'sPost-Merger LNG Project Wins
Show that Other Firms Cannot Replace PDM

581. Respondents contend that entry by foreign and domestic firms will erode CB&I's
market share and market power. The evidence of post-merger negotiations for LNG projectsin
the United States that may be built in the future indicates the opposite concluson: CB&I islikdy to
maintain or increase its dominant pogtion in the United States LNG tank market.

582. Thereareat least 11 new LNG projectsin the United States today that are in
various stages of development. Depending on business conditions, some or al may never be built.
Of these 11 projects, CB& | haswon or has the ingde track on winning at least six projects (CMS,
[ ] (three projects), El Paso, Poten & Partners), achance of winning in four other projects
(Yankee Gas, Fregport LNG, Cdpine and Williams/Dominion Resources), and has refused to
submit pricing in atimely manner in the 11th project (Dynegy).

583. CMSEnergy intendsto build an LNG import termind in Louisana. CMS Energy
has awarded the tank portion of the contract to CB&I1. (Glenn, Tr. 4399).

584. [ ]isevduating the posshility of congructing three new LNG import termina
facilitiesin the United States. CCFF832. [ ] hasdecided to negotiate for sole-source
agreements with CB& 1 for the three projects. (Glenn, Tr. 4180).

585. |
]. (Glenn, Tr. 4177, 4234; CX 1478 a CBI 010191-HOU, in camera).

586. CB&Il isnegotiating a sole-source contract to congtruct an LNG import termind for
Poten & Partnersin the Northeastern United States. (Glenn, Tr. 4399).

587. Yankee Gasiscongdering entering into aturnkey arrangement with CB&1 or CHI.
CCFF 1008.
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588. Inaddition to the projects that are being negotiated as, or may become, sole-
source arrangements, four other projects are under consideration, but the nature of the bidding
process — open competitive bidding or sole-source arrangement — has yet to be decided. Thethree
pending LNG projects are for Fregport LNG, Capine and Williams. (Glenn, Tr. 4140-2, 4145
8).4

589. Becausethe LNG tank owner has not decided how to structure the bidding
process for the LNG tanks, it is unclear who will win the projects.

590. CB&l hasat least a 50% chance of winning each project. (Glenn, Tr. 4267; CX
1729 & 9). Mr. Glenn will not dlow CB&I to spend “any time or money in projects where we
don’'t think we have areally good chance of winning. | mean, if there are three bidders, it sa 33
percent chance, we d probably pass on that one. |If there are three bidders and we' ve got a40 or
50 or 60 percent chance of winning it, we'll go after it.” (CX 1729 at 10). CB&I’s current
“capturerate’ is markedly higher than PDM EC's 34% capture rate in 1999, and higher till than
PDM EC’s 2000 capture rate goa (37%). (CX 94 at PDM-HOUQ017585).

591. CB&I declined to submit a price quote for the Dynegy project unless Dynegy
structured the project as aturnkey project. (Glenn, Tr. 4245, 4247-8). CCFF 984.

N. Respondents Critical Loss Analysis|s Flawed
and Under estimates the Profitability to CB& |
of aPricelncreasein the Relevant Markets

592. Dr. Harisusesacriticd loss anayssto assess whether new entrants collectively
can prevent CB& | from exercising market power. (Harris, Tr. 7255-58)

593. |
1 ( ], Tr.
3817, in camera). A criticad loss analyss can be used to determine whether a hypothetica
monopolist can profitably increase price by 5 percent. (James Langenfeld and Wenging Li,
“Criticd Loss Andysisin Evauating Mergers” Antitrust Bull. (2001), at 299-337; Barry C.
Harris & Joseph J. Smons, “Focusing Market Definition: How Much Substitution is Enough?,” 12
Researchin L. & Econ., at 207 (1989); Simpson, Tr. 2993-94).

594. Dr. Smpson tedtified: “...[A]s the hypothetical monopolist increases price, it earns
ahigher profit on those units that it continues to sdll....[1]t also loses profit because it' s not sdlling as
many units asit had before....For the hypothetical monopoligt, the price increase is profitable if the
additiond profit thet it gets from getting a higher price on the units that it continues to sall exceeds

4 It is uncertain whether these three projects will ever be completed. (1zzo, Tr. 6521;
Eyermann, Tr. 7043-7044; CX 1607 at 1).
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the profit that it loses because it’ s sdlling fewer units.” (Simpson, Tr. 2994; CX 1639).

595.  When the hypothetical monopolist increases price, the profit that it |oses on the units
that it no longer sdllsisthe difference between the price that it had obtained for those units and its
variable cogts of producing those units. (Simpson, Tr. 2995). The difference between price and
variable cost is sometimes caled the contribution margin. (Simpson, Tr. 3017).

596. The gze of the contribution margin determines the critica loss, which is the amount
of sdesthat afirm could lose before a given price increase becomes unprofitable. (Simpson, Tr.
2998). A criticd loss andys's then compares this critica 1oss with information about the
hypothetical monopolist’s likely loss of sdesif it were to increase price to determine whether a
price increase would be profitable. (Harris, Tr. 7259; Simpson, Tr. 2998-99, 3530).

597. A criticd lossanalysis could dso be used as atool to measure competitive effects if
oneis careful and recognizes severa important caveats. (Simpson, Tr. 3525-6; Langenfeld,
“Critical LossAndyss” at 299, 313).

598. Dr. Haris, in performing his critica loss analyss to assess whether new entrants
can collectively prevent CB& | from exercising market power, makes at least four mgjor errors. He
underestimates the critica loss, which is the sales loss that would make a price increase unprofitable
for CB&I. (Smpson, Tr. 3527-30; CX 1669). He overestimates the amount of salesthat CB& |
would actudly lose as aresult of a priceincrease. (Smpson, Tr. 3536). He ignores differences
between using acritica analyss to define amarket and using a critical 1oss andysisto measure
market power within amarket. And, he fails to check whether his conclusions are consistent with
other evidence. (Simpson, Tr. 3537).

599. Dr. Harristedtified that an important step in performing a criticd loss andysis
involves estimating the contribution margin. (Harris, Tr. 7259). Since the contribution margin isthe
difference between price and variable cost, estimating the contribution margin requires that one
identify afirm’svariable costs. (Harris, Tr. 7259; Simpson, Tr. 3004).

600. The concept of variable cogt, for the purpose of computing acritica loss, isan
economic concept rather than an accounting concept. (Simpson, Tr. 3876). Variable costs are
those costs that vary with output. (Carlton & Perloff, a 29; Smpson, Tr. 2995). A cost does not
need to vary with every minor increment of output to be avariable cost. (Smpson, Tr. 2997).

601. [
l. ( ], Tr. 5774, in camera). [
1. @ ], Tr. 5774, in
camera). [
1 ( 1, Tr. 5774, in camera).
1 ], Tr. 5774, in
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camera).

602. Dr. Smpson performed acritical loss andysis for product market definition.
(Smpson, Tr. 2993, 3416-7). Dr. Smpson identified CB& I’ s variable costs by applying economic
theory to information from CB&| executives and from CB&I| and PDM documents. (Simpson, Tr.
2999). [

]. (Smpson, Tr. 3017; CX 1641, in camera).

603. [

]. (Harris, Tr. 7342, 7900-02; CX 1641, in camera).
Dr. Harris estimated that variable costs accounted for only [ ] percent of the pre-
acquisition price of LNG tanks and only | ] percent of the pre-acquigtion price of LPG
tanks, LIN/LOX tanks, and TVCs. (Harris, Tr. 7900-04; CX 1641, in camera).

604. Dr. Smpson tedtified that the differencesin ther critical loss estimates means that he
and Dr. Harris then reach different estimates of what loss of sdes would make a given price
increase unprofitable. (Simpson, Tr. 3528; CX 1668 (demondtrative)). For instance, Dr. Simpson
explained that if variable cost is 85 percent of price, then the initid contribution margin is 15
percent, and afirm could lose 25 percent of its sales before a 5-percent price increase became
unprofitable, but, with an initia contribution margin of 33 percent, afirm could lose only 13 percent
of its sales before a 5-percent price increase became unprofitable. (Smpson, Tr. 3529).

605. Materids, sublet, freight, and trangportation congtitute roughly [ ] of
the cost of an LNG tank. (CX 539, in camera; CX 1641, in camera).

(Simpson, Tr. 3004-5; CX 1641, Harris, Tr. 7902, in camera). Sublet isthe cost of any
subcontracts, freight is the cost of shipping the materidsto the job Ste, and trangportation isthe
cost of moving workersto the job ste. (Smpson, Tr. 3004).

606. Field erection costs condtitute about | ] of the cost of an LNG tank.
(CX 539, in camera; CX 1641, in camera). Fidd erection costs are variable. (Smpson, Tr.
3005). CB&I and PDM EC hired congtruction workers for individud jobs. Gerad Glenn, CBI’s
CEO dated: "[Pleoplein the field operations are -- they come and go as the work comes and
goes. Soif you need awelder for Sx weeks, you hire him for sx weeks and you terminate him and
he's hired again at the next job. So they go from project to project.” (CX 431 at 72 (Glenn,

Dep.))
607. CB&I and PDM EC documentsindicate that employment of construction

supervisors depends on the overdl level of work at the company (Smpson, Tr. 3005-6; CX
1563).
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608. Prior to the acquisition, project management accounted for about [ ]
of the total price of an LNG tank. (CX 539, in camera; CX 1641, in camera). Although CB&l
and PDM documents indicate that employment of project managers depends on the overdl leve of
work at the company (CX1563; CX 1033, Simpson, Tr. 3007-10), [
]. (Harris,
Tr. 7902; CX 1641, in camera).

609. Prior to the acquigtion, fabrication accounted for about [ ] of thetotal
price of an LNG tank. (CX 539, in camera; CX 1641, in camera). The cost of fabrication
represents avariable cost. CB& | and PDM sometimes purchased fabricated stedl. (Scorsone, Tr.
4894-5). Where CB& | uses subcontractors for fabrication, the fabrication is “clearly avariable
cog,” snceit “is an expense that they would not have to beer if they did not get the project.”
(Smpson, Tr. 3011). Using an outside fabricator indicates that in-house fabrication isaso a
variable cogt, ance if the company did not do a certain project, that would free up capacity to avoid
the expense of subcontracting for fabrication for another project. (Simpson, Tr. 3011). Findly,
CB&I changesits fabrication work force in response to changes in workload. (Smpson, Tr.
3012).

610. Whilerespondents expert, Dr. Harris, acknowledges that the fabrication costs
shown in CX 1641 which reflect costs for the | ] LNG tank are variable, he contends
that fabrication is afixed cost for LPG tanks, LIN/LOX tanks, and TVCs. (Harris, Tr. 7343-44,;
7902-03; 7940-41). Such acontention isillogical. 1f CB&I could fabricate tanks at zero variable
cost, they would never subcontract their fabrication. (Simpson, Tr. 3012). Therefore, Harris
conclusion that fabrication isatotaly fixed cost is not consstent with CBI’s behavior. (Simpson,
Tr. 3012).

611. Prior to the acquistion, engineering and drafting accounted for about [ ]
percent of thetota price of an LNG tank. (CX 539, in camera; CX 1641, in camera). The cost
of engineering and drafting represents a variable cost. Mr. Leventry, CBI’ s vice-president of
technology services, said that CB& 1 would definitely let go of some engineersif therewerea
reduction in workload (CX 497 at 63 (Leventry, Dep.); see also CX 497 at 38 (Leventry. Dep.)
(“people get terminated dl the time”). Mr. Scorsone aso tetified if CB& I logt half of its busness
across dl of its product linesit would make reductionsin its engineering department. (Scorsone,
Tr. 4910-11). Also, CB&I included engineersin avoluntary retirement offer designed to adjust the
sze of itsworkforce to itsworkload (CX 1033, Simpson, Tr. 3015 (citing CX-497)). [

]. (Harris, Tr.
7902, CX 1641, in camera).

612. Prior to the acquisition, sdling, generd, and adminigtrative costs accounted for
about [ ] of thetota price of an LNG tank. (CX 539, in camera; CX 1641, in
camera). Some of this cost would be fixed and some of this cost would be variable (Smpson, Tr.
3016). Dr. Smpson explained: “For instance, there would be some adminidirative costs
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associated with administering a particular project, and if acompany does not win that project, they
would not have to bear that administrative cost.” (Simpson, Tr. 3016-17).

613. Because Dr. Harisreiesdmogt exclusvely on Mr. Scorsoneto identify varigble
costs, Dr. Harrisincorrectly labels some varigble costs asfixed codts.  Infact, in at least one
instance, Dr. Harris concedes that his reliance on Mr. Scorsone led him to incorrectly [abel a
variable cost asfixed. Relying on hisinterview with Mr. Scorsone, Dr. Harrisinitidly trested LNG
tank fabrication costs asfixed. (Harris, Tr. 7344-45). However, Dr. Harris later acknowledged
that, because CB& | purchases its fabricated sted from overseasfor its LNG tanks, the fabrication
cost for LNG tanks should be treated as variable. (Harris, Tr. 7344). Therefore, Dr. Harris
conceded that Dr. Simpson was correct in treating al LNG tank fabrication cost as variable.
(Harris, Tr. 7344).

614. After learning that Mr. Scorsone had erroneoudly classified LNG tank fabrication
costs asfixed, Dr. Harris adjusted his critical loss calculation to make it closer to Dr. Simpson’s
caculation. (Harris, Tr. 7902-04). [

]. (CX 1641,
in camera). Dr. Harris acknowledged thet if Mr. Scorsone iswrong in classifying other costs as
fixed, Dr. Harris s critical loss caculation would be incorrect. (Harris, Tr. 7904-05).

615. Additiona evidence further indicates that Dr. Harrisincorrectly identified some
variable codts as fixed costs.

616. Dr. Haristedtified that variable cost is aproxy for the actual cost saved as aresult
of areductionin sdes. (Harris, Tr. 7887). [

] (CX 1641, in camera; Harris, Tr.
7902), even though Mr. Scorsone testified that PDM would have incurred none of the cost items of
the Cove Point LNG tank if PDM did not build the tank. (CX 535 at 218 (Scorsone Dep.);
Harris, Tr. 7905-07).

617. Dr. Harris acknowledged that fixed costs do not increase as the Sze of the tank
increases and that variable cogts are affected by the size of the tank. (Harris, Tr. 7923-24). Dr.
Harris further acknowledged that variable costs may vary with the complexity of aproject. (Harris,
Tr. 7924). Also, Dr. Harris acknowledged that while fixed costs generaly do not increase if ajob
schedule is accelerated, variable costs may increase. (Harris, Tr. 7924).

618. Dr. Harristreated dl field erection supervison costs as fixed, even though Mr.
Scorsone said the number of hours required for field erection supervison depends on the size,
specifications and complexity of the project. (Harris, Tr. 7907).

619. Dr. Harristreated dl project management cogts as fixed even though the number of

project management man-hours required for ajob depend on the size and complexity of the project
and the number of subcontractors that have to be managed. (Harris, Tr. 7946-47).
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620. Dr. Haristreated al engineering codts as fixed even though the number of
engineering man-hours required for a project depends on the size, specifications and complexity of
the project. (Harris, Tr. 7907, 7934 (Larger jobs have a higher engineering content), 7935 (“Q: ...
you treat dl engineering costs as fixed even though engineering costs for alarge tank are greater
than engineering cogs for asmdl tank? A: Yes, that’s correct.”)).

621. Dr. Haristreated al drafting costs as fixed even though drafting man-hours are
affected by the size and complexity of the tank. (Harris, Tr. 7936-38).

622. Dr. Haristreated dl fabrication costs as fixed, for projects other than LNG tanks,
even though Mr. Scorsone testified that the number of hours required for fabrication depends on the
gze, specifications and complexity of the project. (Harris, Tr. 7907). CB&| uses a computer
program to calculate the fabrication man-hours of atank based on the diameter and height of the
inner and outer tank. (Harris, Tr. 7938-39). CB& I’ s fabrication man-hours aso vary with the
shape and size of the roof and the design of the bottom plates of the tank. (Harris, Tr. 7940).

623. Dr. Harristreated field-erection supervisors and foremen as fixed costs even
though, in some circumstances, as ajob gets larger, more field erection foremen and supervisors
may be added to ajob. (Harris, Tr. 7942-43).

624. Findly, Dr. Harris s criticd loss analysis, as he has gpplied it in this case,
understates the profitability of a price increase for any relevant project because of the way Dr.
Harris has chosen to define fixed cost and contribution margin. Dr. Harris treats personnel and
asetsasafixed cogt in hiscritica loss andyss aslong as they can be employed anywhere within
the company, even though in the accounting sense, the personnd and assets are not fixed with
respect to any project or any relevant product. (Harris, Tr. 7981). Thisignores the opportunity
cost of personnd and assets used to design, engineer, fabricate and construct the productsin this
case.

625. Anopportunity cost is the forgone vaue of an asset in an dternative use. (Harris,
Tr. 7888). Opportunity costs may be included in the actual cost of aproduct. (Harris, Tr. 7887).
In order to judtify use, in the production of a product, of an asset that has an dternative use, a profit
maximizing firm will set a price for the product that takes into account the opportunity cost of the
asst, i.e., what the asset could have earned in the alternative use. D. Carlton & J. Perloff, Modern
Industrial Organization (3d ed. 2000). at 33-34. (Crain, Tr. 2594; CX 624 (When CB&| had
“Idle resources’ to utilize, it would bid projects a “negative margins’)). Thus, even some cogts that
appear to be fixed arein fact variable because the underlying asset can be redeployed to dternative
uses. Id.

626. Dr. Smpson testified: “[1]f you think of acompany as having a portfolio of projects
that they might be working on, if they assign aworker to one project, that means that the worker
cannot work on another project, so there’s what' s termed an opportunity cost for having aworker
on apaticular project. If they were to lose a project and they could reassign that worker to
another project and do that project instead, then that worker would be variable.” (Smpson, Tr.
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5774)

627. Because CB&I can redeploy assets and personnd to other markets, it does not
lose the contribution margin earned with these assets and personnel if CB& |1 increases price in any
of the marketsin this case and experiences areduction in the volume of sdles of the relevant
product as aresult of the price increase. When CB& I’ stotd volume of work changes, CB&|
adjusdtsits staffing accordingly. (CX 1033 at 32; Scorsone, Tr. 4910-11).

628. Dr. Harris could only identify afew coststhat CB& 1 could not shift to other lines of
business or to work outside the United States when its United States TV C businessis dow.
(Harris, Tr. 7926 (“Engineers move around. Fabrication somewhat but less so. Fabrication —
project management can move around. ... Erection management can move around as well”)) Dr.
Harris could not identify any category of cost that CB& | would have to charge to its United States
TVC businessirrespective of itsleve of work in that market. except for some minor fabrication
codts. (Harris, Tr. 7928-30). Further, Dr. Harris only identified some locd costs relating to field
erection and fabrication that CB& 1 would have to charge to its United States LNG tank business
irrespective of itslevel of work in that market. (Harris, Tr. 7930-32). Dr. Harris made the same
observations with respect to CB&I’s United States L PG tank business and with respect to CB&I's
United States LIN/LOX tank business. (Harris, Tr. 7933).

629. Dr Harris acknowledged in his depostion that alot of the costs that he
characterized asfixed are actudly variable when a company is consdering large, strategic moves.
(Harris, Tr. 7910-11). CB&I’'sacquisition of PDM and CB& I’ s decisions regarding how to
maximize its profits following the acquidition are large, Strategic moves.

630. Mr. Scorsonetestified that losing a project would not cause CB& | to dter its
daffing. (See Scorsone, Tr. 4906. However, this smply means that if nothing changes, i.e., CB&l
does not get a new project, its Saffing requirements are unaffected. (Harris, Tr. 7912 (“if nothing
changes, then | would agree.”)) However, taking on new LNG projects would put pressure on
CB&| to incresse gtaffing and therefore incur additiond costs. As explained by Gerald Glenn, “I
don’t know that there' s enough resources —if al that gets going and LNG projects, | think we' d tax
the skilled resources in our businessto be ableto do that.” (CX 1731 at 34; Harris, Tr. 7915-16
(CB& I would probably have to hire some people in order to take on anew LNG project)).

631. After cdculating the contribution margin and thusthe critica loss, the next gepina
critica loss andyss involves estimating the amount of sdes that the firm would loseif it increased
price and then comparing this estimate to the criticd loss. (Harris, Tr. 7258; Simpson, Tr.
3592-30). Dr. Harris made mgor mistakesin performing this step.

632. Dr. Harris assumed that a price increase would not be profitable to CB& | based on
his observation that CB& | has only been awarded “18% of the dollars a risk post merger” projects
in the relevant markets since the acquisition. (Harris, Tr. 7342-43, 7358-59). However, Dr.

Harris did not examine the volume of sdes CB& I would gainiif it lowered its price or the volume of
sdes CB&I would loseif it raised its price. When asked if CB& | would gain salesif it decreased
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price by 10 percent in the marketsin this case, Dr. Harris responded: “It might. I'm not sure that |
can answer that.” (Harris, Tr. 7899-7900). Dr. Harris denied that CB& | would experience fewer
losses of customers to competitorsin the marketsin this case if competitors raise their price when
CB&| raisesits price following the acquidition. (Harris, Tr. 7895). However, Dr. Harris provided
no explanation for his concluson. Dr. Simpson testified that he believes that CB& 1 would lose few
sdesif it increased the price of LNG tanks, LPG tanks, LIN/LOX/LAR tanks, and large, field-
erected TVCsby 5 to 10 percent. (Simpson, Tr. 3531).

633. A profit maximizing firm will choose the price increase that produces the grestest
increasein profits. (Harris, Tr. 7887). Evenif asmdl price increase may not be profitable, alarge
price increase may nevertheless be profitable. (1d.) Dr. Smpson testified that a critica loss
andysis, in determining which costs are variable, should consder various possible price increases
across dl of the marketsin the FTC complaint. (Simpson, Tr. 5778-9).

634. Dr. Haristedtified that he and his staff prepared alist of LNG, LPG, LIN/LOX,
and TV C projects awarded after the acquigtion. (Harris, Tr. 7346-7) Dr. Harris then testified that
CB&I had logt six of the ten projects on hislist and had logt “something like 82 or 83 percent of the
dollars available to be won here.” (Harris, Tr. 7356-7). [

] (RX 951, in camera)
[ ] (Harris, Tr. 7357). Based on his
assessment of hisligt, Dr. Harris clamed that CB& 1 could not have a cost advantage over the
competition. (Harris, Tr. 7356-7).

635. Dr. Haris, however, based his clam on ahighly inaccurate and highly distorted
compilation of project awards. [

]. (RX 951; Puckett, Tr. 4557 (Decision
on tank supplier planned for October 2002)).

636. Whileincluding Dynegy’s Hackberry project, on which CB&1 did not bid, Dr.
Harrisfailed to include five United States LNG tank projects for which CB&1 is currently
negotiating contract terms with the customer for a sole-source arrangement. (Glenn, Tr. 4234,
4399).

637. Dr. Harisincluded Atlantic’s Trinidad LNG project asalossby CB&1 and awin
by TKK/AT&V, athough the project isan LNG export termina (not arelevant market) outside of
the United States (Glenn, Tr. 4238;), and there is no evidence that AT&V iseveninvolved in the
project. (JX 11 at 1).

638. Whileincluding the Trinidad project, Dr. Harris excluded El Paso's projectsin the
Bahamas and at Altamira, Mexico, for which El Paso has sdected CB& | as the sole-source
supplier, and CB& | is currently negotiating contract termswith El Paso.  (Glenn, Tr. 4234).

639. Dr. Harristreated Air Liquide' s Fregport, Texas LIN/LOX tank asawin for
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AT&YV and aloss by CB&I dthough Air Liquide has found AT& V'’ s performance unacceptable,
Air Liquide has requested CB& | to complete the project, and CB& | has refused. (Scorsone, Tr.
5036-7).

640. Dr. Harristreated Raytheon’s El Segundo, Cdifornia TV C asawin by XL/Votaw
and alossby CB&I. Dr. Harris acknowledged that the project is not alarge, field erected TVC,
but Dr. Harrisfailed to disclose, in his direct testimony, that Raytheon picked XL for the project
when XL was part of CB&| and the bid was accepted by Raytheon in part because CB& | was
going to do the job. (Hart, Tr. 384-5, 402, 405; Harris, Tr. 7787-88). Mr. Hart testified that he
picked XL because CB& I’ stechnica capability was better than Howard's. (Hart, Tr. 384-5;
Harris, Tr. 7788). Mr. Hart further testified that he was not informed that V otaw, rather than
CB&I, would build the chamber until well after Raytheon had awarded the contract to CB&1’'s
subsidiary, XL. (Hart, Tr. 405; Harris, Tr. 7790).

641. |
]. (RX 951,in
camera) [
] (RX 951, in camera; Harris, Tr. 7354-5).

642. Inusngadcriticd loss andyssto anadyze whether CB& 1 has market power, Dr.
Harrisignored differences between using acritica loss anadlysis for market definition and using a
critica loss analyss for assessng market power within amarket. Dr. Harris underestimated the
profitability of aprice increase to CB& | because he failed to take into account the sales diverson
between CB& 1 and PDM and because he failed to take into account price reactions of other firms
to apriceincrease by CB&I following the acquistion.

643. James Langenfdd and Wenquing Li explain that “in a differentiated product market,
there are two important adjusmentsin calculating the firm's critical loss and in estimating the firm's
actud loss of sdesin the competitive effects andys's, as compared to the critica loss andyssin
market definition studies. The firgt adjustment is to take into account the sales diversion between
the merging firms when caculaing the criticd loss. When the sdes diversion between the merging
firmsistaken into account, the formulafor caculating the critica 1oss must be modified, and more
information than the firms premerger profit margins is needed to ca culate the bresk-even critical
loss. The second adjustment is to take into account price reactions of other nonmerging firmsin the
market in estimating the actud sdlesloss” J. Langenfeld and Wenquing Li, Critical loss Andysisin
Evaluating Mergers, The Antitrust Bulletin, Summer 2001 299, 313. (Harris, Tr. 7893-94).

644. Dr. Harris appeared to be confused regarding the distinctions between use of a
critica loss andysis for market definition and use of critica loss in andyzing the effects of an
acquidtion. Dr. Harris stated that the “question makes no sense at dl” when hewas asked if it is
correct that the terms of sale of dl other products are held constant when a critical losstest is used
for market definition purposes, even though he acknowledged that he himsdf had made the
statement in an article he had written. (Harris, Tr. 7884-86).
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645. Dr. Harrisdid not recdl that Langenfeld and Li ingruct, in their article, that in using
acritica loss andysis to andyze the competitive effects of amerger it is necessary to take into
account the sales diverson between the merging firms. (Harris, Tr. 7892-93). When shown the
satement by Langenfeld and Li, Dr. Harris acknowledged that in certain contexts the sdes
diversion between the products of the merging firmswould metter. (Harris, Tr. 7894). Dr. Harris
denied, however, that sdes diverson mattersin thiscase. (1d.)

646. Dr. Harristhen stated that he considered saes diversion between CB& | and PDM
prior to the merger, but claimed that he could not take it into account after the merger. (Harris, Tr.
7897). Thisadmisson by Dr. Harris means that Dr. Harris failed to consder whether following the
acquisition, CB& | could profitably increase the price of its tank specification, in any of the markets,
and capture asgnificant portion of any lost sales by offering PDM’ s tank specification asan
dternative. Likewise, Dr. Harrisfailed to consgder whether following the acquisition, CB& | could
profitably increase the price of PDM’ s tank specification and capture a Sgnificant portion of any
logt sdles by offering CB& I’ s tank specification as an dternative. Dr. Harris Smply assumed that a
price increase would not be profitable to CB& | without considering the profitability of elther of
these pricing dtrategies.

647. CB&I conducts union work through its CB& 1 Services Inc. and non-union work
through CB& I Indudtrid. (CX 1033 at 8). Following the acquidition, CB&I planned to inform at
least one LNG tank customer that it could not choose to have its project performed by a non-union
workforce and would have to accept, a higher cost, union workforce job. Previcusly the shoise of
union or non-union work had been |eft to the cusomer. (Id.) However, Dr. Harris could not
comprehend that CB& | could increase the price of non-union jobs and pick up some of thelossin
sdesthrough itsunion work. (Harris, Tr. 7918 (“ That makes no senseto me et dl.”)).

648. Langenfeld and Li explain that if other firme in the market moreace thesr prise in
response to the prise morease by the merged firm, the merged firm will lose sales to the other firme
in the market only to the extent of the relative inorease in its prise sompared to the prise of the
other firme: “Apsordingly, the merged firm will experience fewer losces of sustomers to
sompetitors in the market than if all competitors kept their prices oonstant, and i is more lkely that
a prise morease will be profitable. ... When the price responses of the nonmerging firme in the
market are taken into asoount, the actual loss of cales for a given prioe imorease by the merged firm
will deoreace.” J. Langenfeld and Wencung Li, Critioal Loss Analysic m Evaluating Mergers, The
Antitruct Bulletin, Summer 2001 at 315. (Harris, Tr. 7896).

645. Eoonomio theory prediots that other firme will moreace thesr prises if CB&I
moreases #¢ prises.  (Stopeon, Tr. 3526, See C. Davideon and R. Deneckere, Long-Run
Competttion in Capaotty, Short-Rim Competition i Prise, and the Cournot Model, Rand Journal of
Esonomine, 17, 1986, 404; Dalksr, Serdar, John Logan, and Rebert Mascon, “Mergers i
Symmetris and Asymmetric Nonsooperative Auption Markets: The Effests on Prices and
Efficiensy,” 18 International Journal of Indusirial Organization, at 395 (2000)).

650. When asked if he agreed with Langenfeld and Li that the price reactions of other
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firmsin the market should be taken into account in estimating the actud salesloss, Dr. Harrisfirst
clamed that Langenfeld and Li “got it wrong” factudly but acknowledged that what they wroteis
logically correct. (Harris, Tr. 7894-95). Dr. Harris then claimed that price responses of other
firms “has absolutdly nothing to do with thiscasg” (Harris, Tr. 7896), but moments later claimed
that he had taken into account the price reactions of other firmsin conducting his critica loss
andyss. (Harris, Tr. 7898 (“Yes, | consdered that.”)). Despite Dr. Harris' s clam, he made no
reference to the price reactions of other firmsin his various assertions that CB& 1 cannot profitably
increase price. (See generally Harris, Tr. 7152-8000).

651. Dr. Harisfailed to check whether the conclusion that he drew from his critica loss
andysis, that CB& I does not currently have market power, is condstent with CB& | documents and
CBI’ s post-acquidition behavior. (See generally Harris, Tr. 7152-8000).

652. Dr. Smpson testified that one could evauate the competitive effects of an
acquisition by examining whether priceincreased. (Smpson, Tr. 3541-2) According to Dr.
Simpson: “[1]f there’sa price increase, that would be one type of evidence that would indicate that
the acquigition was anticompetitive” (Simpson, Tr. 3542) Dr. Simpson aso testified that one could
evauate the competitive effects of an acquisition by examining the competitive strength of the two
firms prior to the acquisition and using economic theory to assess how the combination of the two
firmswould affect pricing in the marketplace. (Smpson, Tr. 3542)

653. Smilarly, Dr. Harristestified: “[T]he right way to do criticdl loss ... isto go find out
how the company itsaf behaves, ... how they behave in the red world and factor that into your
criticd lossanalyss” (Harris, Tr. 7342). However, Dr. Harris failed to follow his own advice.

Dr. Harris did not view the evidence of post-merger pricing as demonstrating price increases after
the acquisition. (Harris, Tr. 8080 (Cove Point price increase); Harris, Tr. 8089 (Memphis Light,
Gas & Water priceincrease).

654. Dr. Smpson testified that the Bureau of Economics policy for andyzing mergersis
samply to apply economic theory and economic methods to the factsin the case. (Smpson, Tr.
5743).

0. Dr. Smpson Established that the Merger Will Likely L essen Competition

655. “Prior to the acquigtion, CBI’s pricing was congrained by PDM EC, an equaly
strong company. When CB& | acquired PDM EC, ... CB&I could increase their price until other
firms, such as Technigaz or Whessoe, began to congrain their pricing. But since these other firms
were less good they cannot congtrain the price as a low alevel as PDM EC had.” (Smpson, Tr.
3072-3).

656. LNG tanks are sometimes sold through a sealed bidding process. (Smpson, Tr.
3073) “In aseded bidding process what a bidder tries to do isidentify who the other bidders will
be, estimate what their costs will be, and then predict what their bidding behavior will be, and
based upon having done this, then the bidder in a seded bid submits the bid that would maximize
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their expected profit.” (Smpson, Tr. 3073).

657. “[W]hen one strong bidder acquires the other strong bidder, the combined firm is
much less concerned about losing, and as aresult it may increaseitsprice.” (Simpson, Tr. 3073).

658. Dr. Smpson testified that economic theory predictsthat if a merged firm increases
its price, then other firmsin the market will aso increase their prices. (Smpson, Tr. 3074). Dr.
Simpson cited CX 88 as evidence of thistype of behavior in this market. (CX 88 a PDM-
CHO006397; Simpson, Tr. 3074-6).

659. Dr. Smpson testified that in an environment where bidders submit sealed bids, a
three-to-two merger or four-to-three merger can aso harm competition. (Smpson, Tr. 3076-7)
(citing Ddkir, Serdar, John Logan, and Robert Masson, 2000, “Mergersin Symmetric and
Asymmetric Noncooperative Auction Markets: The Effects on Prices and Efficiency,” Internationd
Journa of Industrial Organization, 18, 383-413, p. 395) Dr. Smpson noted that buyers believe
they get better prices with more bidders. As evidence of this, Dr. Smpson cites Mr. Hall’s
testimony as an example of one customer who will go “to great lengths to increase the number of
bidders from two biddersto four bidders.” (Smpson, Tr. 3076-7; Hall, Tr. 1801-2).

660. The Ddkir article supports two very general propostions. (Smpson, Tr. 5762).
The firgt isthat, in an environment where projects are sold in a sedled bidding process, a merger
that combined two bidders would lead to less favorable pricing for the buyer. (Smpson, Tr. 5762-
6). The second isthat, in an environment where projects are sold in a sealed bidding process,
when the merged firm increased its price, the other firmsin the market would increase their prices.
(Simpson, Tr. 5763). Dr. Simpson testified that the Dalkir, et d. article does not consider a
scenario in which the two lowest cost producers merge. (Simpson, Tr. 5764).

661. Dr. Smpson testified that buyers sometimes have information about the costs of
other firms (Simpson, Tr. 3077-9, citing to CX 1175, CX 185). In abidding contest where the
various bidders know the costs of competing bidders, economic theory predicts that the lowest-
cost bidder would undercut the second lowest-cost bidder by a dight amount and obtain the
project a basicaly the second lowest-cost bid. (Smpson, Tr. 3077). In these cases, amerger of
the two lowest-cost competitors in the market means price is set by the third lowest bid rather than
the second lowest bid. (Simpson, Tr. 3079).

662. Instances where the second best bidder sets the price do not describe al sales of
LNG tanksin the United States, because according to this theory, CB& I should dwayswin if it is
the lowest-cost bidder. (Simpson, Tr. 3086-8). According to Dr. Simpson, observations of CB&|
losing a project post-acquisition are accounted for by a different type of andysis than ora-auction
theory. (Simpson, Tr. 3088). Dr. Smpson testified that the bidding theory also incorporates the
ideathat alow-cost bidder could occasondly lose abid. (Smpson, Tr. 3089).

663. Dr. Smpson tetified that buyersin these markets may atempt to play the various
bidders off against each other in order to obtain lower prices. In these cases, buyerslook at bids
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obtained for a particular project and then give the various bidders feedback regarding where their
bids rank with respect to one another. The bidders then respond by changing ther bids. (Simpson,
Tr. 3079-3080) (citing to CX 272, CX 192, CX 221, CX 147 as examples)).

664. Dr. Smpson testified that a bidding process where buyers play bidders off against
each other can resemble an ord (open-outcry) auction (Smpson, Tr. 3086). In an ord (open-
outcry) auction, the lowest-cost bidder wins the bid at a price dightly lower than the second
lowest-cost bidder’s cost. (Simpson, Tr. 3084-5). In thistype of auction, amerger of the two
lowest-cost bidders means that the second lowest bid no longer establishes the price. Rather, the
third lowest bid establishes the price. (Smpson, Tr. 3085-6). (citing to the Merger Guiddine and
Tschantz, Steven, Philip Crooke, and Luke Froeb, 2000, “Mergersin Sedled versus Orad
Auctions,” Internationa Journal of the Economics of Business, 7(2), 201-212.).

665. A PDM document (CX 921) states: [

] (CX 921 at CB&I 003613-HOU, in camera). Dr. Simpson
testified that this suggests that CB& I “will increase price and earn ahigher profit margin and have
lesssdes’ post-acquisition. (Simpson, Tr. 3098). Sdes decline when pricesincrease, and, as Dr.
Simpson tedtified, higher profit margins could not stlem from efficiencies in this case because
efficiencies would cause salesto either stay the same or increase. (Simpson, Tr. 3098).

666. Dr. Smpson tetified that makers of liquefaction units, such as Black & Veatch and
Lotepro, would be hurt by areduction in competition for LNG tanks. (Smpson, Tr. 3125).
According to Dr. Simpson: “The price for an LNG peak-shaving plant would have two
components, the tank and the liquefaction unit and some of the other stuff. So when buyers are
looking a purchasing one of these, they look at the overdl price. To the extent that the tank
component increases in price, that increases the overdl price. To the extent that this higher price
prompts buyers to purchase fewer of these peak-shaving plants, that would hurt the makers of the
liquefaction units. So, ... the makers of the liquefaction units would be concerned about a price
increase for LNG tanks.” (Simpson, Tr. 3126).

667. Dr. Smpson testified that he believes that CB& I’ s acquisition of PDM islikely to
reduce competition in the LNG market and in each of the other markets aleged in the complaint.
(Simpson, Tr. 2984, 3127).

668. Dr. Smpson testified that the acquisition “dready hasled to higher prices”
(Smpson, Tr. 2985). While evidence of actud anticompetitive effect israre, finding such evidence
confirms that the acquisition islikely subgtantialy to lessen competition. (Simpson, Tr. 2989). Dr.
Simpson testified that the evidence of anticompetitive harm in this case provides confirmation that
CBI’'s acquistion of PDM reduced competition. (Simpson, Tr. 3149).

669. Because CB&!’'sbusiness drategy isto sal itstanksin combination with other
larger portions of a project, such as process units or import terminds, the likely reduction of
competition in LNG tankswill, in turn, affect competition in LNG peek-shaving facilitiesand LNG
import terminds. (Simpson, Tr. 3127, 3149, 3151 (citing to CX 186)). Dr. Smpson testified that
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the reduction in competition for LNG tanks would flow over into the other parts of LNG import
terminas because CB& | has a preference for sdlling LNG tanks and the other parts of an LNG
terminal together. (Simpson, Tr. 3354). Dr. Harris conceded “If CB& | had market power that
would dlow them to harm competition in those verticd integration markets...” (Harris, Tr. 7349).

P. Dr. Harris Overlooked Critical Evidence Inconsistent with His Conclusions

670. Dr. Haris conclusions and andysis regarding the effects of the acquisition are
unreliable because they lack support in the record and are contradicted by unrebutted evidence
ignored or regjected by Dr. Harris. Dr. Harris made virtually no referenceto CB&I'sand PDM’s
internal documents in his direct testimony and, on cross examination, showed little recollection of
the companies key documents. (See generally Harris, Tr. 7152-8000).

671. Attrid, Dr. Harris could not identify any CB&1 or PDM planning documents that
he thought supported histestimony. (Harris, Tr. 7579-80 (“1 just can’'t doit.”)). Dr. Harrisdid not
recal pointing to any internd planning documents to support his direct testimony regarding
competition in the relevant markets following the acquisition. (Harris, Tr. 7578-79). He was
unable to identify any such documents when asked to do so on cross examination. (Harris, Tr.
7578). Moreover, Dr. Harris was unable to identify any CB& I business plan that supports the
testimony given by Dr. Harris, by Mr. Glenn or by Mr. Scorsone. (Harris, Tr. 7580-81). Dr.
Harris did not ask Respondents to provide to him any of CB& 1’ s post-acquisition planning
documents that were not in the discovery record of this matter. (Harris, Tr. 7580).

672. Dr. Harris acknowledged that Respondents' documents showed that prior to the
acquisition, competition between CB& | and PDM was intense (Harris, Tr. 7588) and that “they
cared very much about competition with each other” (Harris, Tr. 7589). Dr, Harris acknowledged
that competition in genera put pressure on CB&I to lower itscogts. (Harris, Tr. 7588).

673. Dr. Harriswas unaware of a statement in PDM’ s 2000 drategic plan that claimed
CB&l asits“only competitor” in cryogenic tanksin the United States. (Harris, Tr. 7554; CX 660).
Dr. Harriswas unaware of another statement in PDM’ s strategic plan that stated that prior to the
acquisition PDM regarded CB&1 as PDM’ s only competitor in LNG tanks in the United States.
(Harris, Tr. 7554).

674. Dr. Harriswas unaware of a statement in PDM’ s most recent strategic plan (2000)
that stated that “CB&I is PDM EC's only competitor on domestic cryogenic, LNG, LPG, ammonia
and therma vacuum projects.” (Harris, Tr. 7556 (“I was not specifically aware of this sentence.”);
Harris, Tr. 7568 (“1 was not specificadly aware of this document. That’s not — this statement, this
sentence.”); see CX 660 at PDM-HOU 005016).

675. Further, dthough Dr. Harris testified that he had conversations with Mr. Scorsone
about the case, he stated that did not discuss PDM’ s 2000 strategic plan with Mr. Scorsone and
that it did not occur to Dr. Harristo ask Mr. Scorsone about the document. (Harris, Tr. 7561).
Indeed, Dr. Harris never asked anyone about the document. (Harris, Tr. 7564, 7566).
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676. Inan attempt to reconcile incons stencies between his conclusonsand PDM’s
grategic planning documents, which recognized CB& | as PDM’ s only competitor in these markets,
Dr. Harris speculated that the document was “just with blinders on” (i.e. with the narrow focus on
who PDM competed with for current projects when the plan was developed). (Harris, Tr. 7558).
However, Dr. Harrisadmitted , “I don’t know why they focused on what they focused on.”

(Harris, Tr. 7578 (“I don’'t know why they did that, why they focused back then —I’m ignorant of
that fact.”) (emphasis supplied)). Dr. Harris acknowledged that he did not discuss with anyone
from CB&1 or PDM his unsupported notion that CB&1’s and PDM’sinternal documents were
written with anarrow view of competition. (Harris, Tr. 7566).

677. Dr. Harris acknowledged that Respondents’ interna business plans were honest
attempts to identify the significant competitive forces faced by Respondents. (Harris, Tr. 7582-83).

678. Dr. Harrisfailed to recdl that, prior to the acquisition, Mr. Scorsone expected that
acombination of CB& | and PDM would enable the combined firm to increase price and margins.
(Harris, Tr. 7491 (“I don't specifically remember that.”)).

679. Dr. Haristedtified at length regarding his perception of the competitive environment
faced by CB&| following the acquisition. (See e.g. Harris, Tr. 7356-7). However, when asked
about CB& | deleting, following the acquisition, references to competition in the mandatory
disclosure of risksin its S-1 SEC filings and prospectuses, Dr. Harris responded, “I don't
remember precisaly what they did in their filings” (Harris, Tr. 7497).

680. Further, Dr. Harris acknowledged that he did not remember the details of CB&I's
October 31, 2002 conference cal with financid andystsin which CB& 1 executives recounted
CB&I’s competitive environment. (Harris, Tr. 7862-63; CX 1731 at 44). When confronted with
the statements by Mr. Glenn regarding the competitive environment in which CB&| operates, Dr.
Harris acknowledged that CB& I’ s statements to investors are “ not congstent with [Dr. Harris' )
view of the market.” (Harris, Tr. 7867-68 (“that’s not congstent with my understanding of the
market.”); CX 1731).

681. When asked about CB& | management’ s recent statement to CB& I’ sinvestors that
CB&I iswell-postioned to capitalize on amgor share of the LNG tank market, Dr. Harris
responded, “I don't recall the specifics.” (Harris, Tr. 7852; CX 1731 a 12; CX 1729 at 9).
When confronted with the public statement by Mr. Asherman, CB& I’ s executive vice president
and chief marketing and saes officer, the Economist stated that he did not know what the term
“capitalize on market share’ meant and thus could not comment on whether he agreed with Mr.
Asherman’s stlatement. Dr. Harris did not ask the CB& | executive what he meant by the statement.
(Harris, Tr. 7853). Dr. Harris did not recal Mr. Asherman’s further statement to investors, on July
17, 2002, that CB& | does not see any sgnificant shiftsin the marketplace in which it operates.
(Harris, Tr. 7882-83; CX 1729 at 10). However, Dr. Harris acknowledged that the CB&|
executive' s satement is “not congstent with my understanding.” (Harris, Tr. 7883).
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682. Dr. Harris had only avague recollection of Mr. Glenn’s statements to investors that
“LNG tank projects are driving CB& I’ s backlog” and that the CB& 1 “prospect list and the
projects CB&| istracking look better to CB&| today than at any time [sSince CB& | became an
independent company].” (Harris, Tr. 7853; CX 1731 at 24, 28).

683. Dr. Harris had only avague recollection of PDM EC' s determination in January
2000 to bid a very competitive price on the Cove Point LNG tank because PDM knew that it
would be bidding against CB& I for the project. (Harris, Tr. 7843; CX 293 a CBI/PDM-H
4008141). When asked about PDM increasing its proposed bid for the Cove Point LNG tank
after sgning the letter of intent with CB&I, Dr. Harris confessed: “1 don't remember every little
price, ... | don't remember the details.” (Harris, Tr. 7498).

684. When asked whether PDM had provided afirm, fixed price to Boeing prior to the
acquisition, Dr. Harris responded, “They may have. | don't remember thet clearly.” (Harris, Tr.
7504). When asked whether, following the acquisition, CB&I increased by over 50% its margin on
the Spectrum Astro TV C contract, Dr. Harris responded, “1 remember genera facts... But | don't
remember the numbers, so | can’'t answer your question with any specificity.” (Harris, Tr. 7506).

685. When asked whether, prior to the acquisition, PDM provided firm prices */. 5%
when requested by Linde BOC Process Plants LLC, Dr. Harris acknowledged: “1 don’t remember
oneway or the other.” (Harris, Tr. 7508-9).

686. In presenting his andys's and opinions regarding the competitive effects of the
acquisition, Dr. Harris overlooked significant testimony regarding non-competitive behavior by
CB& I and PDM during the pendency of the acquisition. When asked about CB& | and PDM
suspending fractious or unruly competition in TV Cs after entering into the acquisition letter of intent,
Dr. Harris stated: “I’m unaware of such aningtance.” (Harris, Tr. 7466).

687. Dr. Harris bases his conclusions regarding entry and competitive effectsin the LNG
tank market primarily on his observations regarding Dynegy’ s Hackberry LNG project. His
testimony reveds a misunderstanding on his part regarding what happened in the Dynegy project
and serious flawsin his andyss of entry and competitive effects.

688. Explaining his conclusion that competitorsin the United States LNG market have
changed since 2001 (Harris, Tr. 7220-23), Dr, Harris noted that CB& | has “clearly lost the
Dynegy job.” (Harris, Tr. 7223). Dr. Harris testified at length about the significance of this“loss’
inhisandyds. Dr. Harristestified that the Dynegy project represents “a natura market
experiment.” (Harris, Tr. 7263).

689. Dr. Harris bases his criticd loss analysis on CB&| losing the Dynegy project.
(Harris, Tr. 7263 (“1 looked at criticd loss and have determined that CB& | haslost more —way
more business than they could have afforded to lose even if they had tried aprice incresse.... *)).
He concluded from CB&I’'s“loss’ of the Dynegy project that CB& | must not have lower cogts
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than foreign firms. (Harris, Tr. 7264 (“If . . . CB&I isthe lowest-cost producer . . . CB&I should
have been able to win this job and be able to win it —well, just win the job.”)).

690. Dr. Harrisinfersthat CB& | cannot have lower costs, in the United States, than
foreign LNG suppliers, because, according to Dr. Harris, Dynegy would be taking arisk of losing
multiple millions of dollars by not accepting CB& I’ stank bid if the other bidders were not
compsetitive. (Harris, Tr. 7349-50).

691. None of the conclusons Dr. Harris draws from his Dynegy “naturad market
experiment” has any vdidity. CB&I did not lose the Dynegy project; CB& 1 declined to bid.
Apparently recognizing that Dr. Harris had stretched the facts, Respondents asked Dr. Harris, a
the conclusion of his direct testimony, for darification of his statement that CB& | “lost” the Dynegy
project. (Harris, Tr. 7347-48). He acknowledged that the term “lost” may be inappropriate, but
he failed to explain how the various conclusions he had testified to based on what he had perceived
to be CB&I's"loss’ of the Dynegy project, would withstand CB& I’ sfailure to bid on the project.

(1d..

692. When asked whether CB& | declined to bid separately for front-end engineering
and design services for Dynegy’ s Hackberry LNG project, Dr. Harris responded, “1’m not sure. |
get the FEED and the EPC issues confused.” (Harris, Tr. 7511-2).

693. Dr. Harris concluded that the Hackberry project was an unacceptable loss to
CB&lI, but he failed to factor into his andysis of his naturd experiment regarding the LNG jobs not
taken by CB&| the statement by Mr. Glenn that CB&1 would not object to some dowdown in the
pace of new LNG projects. (Harris, Tr. 7862-63; CX 1731 at 37).

694. Based on hisflawed observation that Dynegy was happy with the other bidders,
Dr. Harris concluded that CB& | has no ability to exercise market power. (Harris, Tr. 7349).
However, Dr. Harris acknowledged that Dynegy “onits own” does not itself have the expertise to
analyze the bids on the Hackberry project and make an informed selection. (Harris, Tr. 7794-
7796). Accordingly, Dynegy hired Black & Veatch to evauate the bids. (Price, Tr. 609-10;
Harris, Tr. 7796). Dr. Harris did not remember that Mr. Price, Dynegy’ s engineering consultant
from Black & Veatch, testified to his belief that competition between CB&1 and PDM EC would
have produced more favorable terms than those offered to Dynegy by other bidders. (Harris, Tr.
7796; Price, Tr. 622, 626-28, 630).

695.  Dynegy cannot ignore the rules it has established for competitive bidding of the
Hackberry project, because doing so would discourage competitive bidding on future Dynegy
projects. Dr. Smpson testified: “ There are reasons why Dynegy would not be willing to accept a
late bid even if Dynegy thought that the late bid might end up being lower, the reasons being that
Dynegy would do business with vendorsin the future, and if it looks asif Dynegy iswilling to bend
ther rulesin one case, that this could have adverse effects in their dedings with other firms.”
(Smpson, Tr. 3338). Dr. Simpson dso tedtified: “Another reason why a buyer would be - might
be reluctant to accept alate bid is that the late bidder hadn’t complied with the way the buyer
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wanted things done initidly, and to the extent that the buyer thought that might indicate thet the
person submitting the late bid would not follow the buyer’ singructionsin other aress, . . . that
would be a basis for why the buyer would be reluctant to purchase from that late bidder.”
(Simpson, Tr. 3341-2).

696. Further, Dr. Harris s conclusion that not accepting a delinquent bid from CB& |
cost Dynegy a the risk of losing “multiple millions of dollars’ if CB&| was the lowest cost producer
is based on the unfounded assumption that CB& 1 would have bid its cost. (Harris, Tr. 7349-50).
If CB&I had bid on the tanks, it would have maximized its profit by bidding at a price just below
the cost of the other bidders. Merger Guidelines 8 2.21 n.21; (Simpson Tr. 5762).

697. The other “naturd market experiment” relied on by Dr. Harris to support his
conclusions with respect to the U.S. LNG tank market is also based on a misinterpretation of the
evidence by Dr. Harris. Dr. Harris misconstrued the results in Trinidad to speculate that prices
have not changed in Trinidad and that foreign firms are able to “compete with a cost structure
amilar or better than CB&I.” (Harris, Tr. 7351). Dr. Harrisignores CB&I’s price increases for
materials and other cost escalations. (JX 11 at 1). After adjusting for changesin cost between the
third and fourth tank, CB& I increased the price of the Trinidad LNG tank by 5-6 percent. (1d.,
emphasis supplied).

698. CB&l islikely to have increased its margin on the fourth tank by more than [

] percent. CB& I’ s actud costsin performing the work would be reduced as compared to its costs
for the third tank because its engineers, project manager, supervisors and foremen were familiar
with conditions at the dte and conditionsin Trinidad, CB& 1 had askilled LNG tank crew in place,
and CB&| had already transported equipment to the site. (Harris, Tr. 7801-03). However, Dr.
Harris did not examine CB& I’ sfailure to pass through its cost savings on the fourth LNG tank in
Trinidad (Harris, Tr. 7801-03 (“1 didn’'t do that andlysis.”)), but acknowledged that CB& 1 would
have been more likely to have won the project if it had chosen to pass through its cost savings.
(Harris, Tr. 7808-09).

699. Dr. Harris contradicted himsdf in his tesimony regarding pricing of LNG tanksin
Trinidad. In hisdirect testimony Dr. Harris clamed to compare the prices of the third and fourth
LNG tanksin Trinidad and testified that the results are “ strong evidence that prices . . . have not
changed inLNG.” (Harris, Tr. 7351). However, on cross examination, when asked whether he
was aware that CB& | had increased the price of the fourth tank in Trinidad by 15% over the price
of the third tank, Dr. Harris disavowed his previous testimony, stating that “[i]t does not make
sense’ to compare prices on different LNG projects (Harris, Tr. 7798-99) and that if he had done
S0 in hisdirect tesimony he “should have been saying margins’ (Harris, Tr. 7800; Harris, Tr. 7803
(“I meant to say “margin,” but | may have said ‘prices inadvertently.”)).

700. Despite histestimony, Dr. Harris examined neither CB& I’ sbidsnor CB&I's

estimates on the third and fourth tanks in Trinidad and did not even ask Respondents to show him
its bids or estimates on the two projects. (Harris, Tr. 7807-08).
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701.  Although Dr. Harris clamed that CB& I’ sloss of an LNG tank project in Trinidad
isrdlevant to analyss of the effects of the acquisition in the United States, he failed to consder El
Paso’'s selection of CB& | as the sole-source supplier for an LNG tank in the Bahamas and for an
LNG tank in Altamira, Mexico. (Harris, Tr. 7676-77; Glenn, Tr. 4234 ).

702. The“naturd experiments’ relied on by Dr. Harris are specious. The results
observed by Dr. Harris are under CB& I’ s control and influence, and Dr. Harris misinterpreted the
factsin examining theresults.  Dr. Smpson testified that he did not view post-acquidition eventsin
the markets named in the FTC's complaint as a natura experiment because CB& | could control
the outcome of the “experiment.” (Smpson, Tr. 5758).

703.  Other experiments Dr. Harris could have conducted, but failed to examine, confirm
the anticompetitive effects of the acquisition: Did competition between CB&1 and PDM cause
pricesto fall prior to Sgning by CB&1 and PDM of the acquisition letter of intent? (Harris, Tr.
7839, 7840). Would CB& I and PDM cease fractious competition after signing the acquisition
letter of intent? (Harris, Tr. 7646). Would CB&I invite a competitor to coordinate on a bid
following the acquisition? (Harris, Tr. 7647-48). Would PDM increase the price of the Cove
Point LNG tank after Sgning the acquisition letter of intent? (Harris, Tr. 7648-51, 7839-40).
Would CB&I increase the price of the Cove Point LNG tank following the acquisition? (Harris,
Tr. 7652-53, 7840). Would CB& | increase the price of large, fidld-erected TV Csfollowing the
acquisition? (Harris, Tr. 7654-55).

704.  Dr. Harrisdid not recall that Mr. Glenn had recently acknowledged praise for the
market discipline CB& | has demonstrated during the past two years. (Harris, Tr. 7857-58; CX
1731 at 42-43). Dr. Harris concluded that increased price discipline by CB&I following the
acquigition isnot relevant to thiscase. (Harris, Tr. 7860).

705. Despite his speculation that CB& | does not have lower cogts than the firms with
which it competes following the acquisition, Dr. Harris acknowledged that he did not have any bass
to elther agree or disagree with the recent statement by CB&1’s CEO that “because of our
concentration on lowering our costs and keeping our costs down, we can ill be low bidder and
make more money on it than most of our competitors, if not dl of them.” (Harris, Tr. 7862). Dr.
Harris did not even recdl Mr. Glenn's statement that “we think that short of somebody coming in,
which they do, and just taking a big dive on the price that we can win the work every time
technicaly. And if they want to dive in and take the work for less than they can executeit for,
that'sfine. We'll just 9t and watch them go out of business, too.” (Harris, Tr. 7865-66; CX 1731
at 44-45).

706. When pressed to state whether he agrees with CB&I’'s CEO that CB& I can win
LNG projects every time unless someone offers a price below its cost of doing the work, Dr.
Harris acknowledged that Mr. Glenn’s statement is not consistent with Dr. Harris' s assumption
regarding cogts. (Harris, Tr. 7867-68 (“That's not my understanding.”)).

707.  Dr. Harrisrepeatedly avoided giving direct answers to questions. Dr. Harris
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equivocated when asked if he agreed with CB&I’s CEO'’ s statement that “for sophisticated
projects like LNG projects and LNG tanks customers don’t want to take a chance on alow price
and a potential second-class job or shoddy welding or any of that kind of stuff.” (Harris, Tr. 7868;
CX 1731 at 44). Only when pressed by the Court to give a non-evasive answer did Dr. Harris
acknowledge “[t]hat’ s congstent with my understanding.” (Harris, Tr. 7869).

708. Dr. Harris could not say whether he agreed or disagreed with Mr. Glenn, and
clamed that he lacked sufficient context to make any sense of Mr. Glenn's August 1, 2000,
datement to investors, that “in some of the larger projects we don't have as much competition and
it utilizes more resources and with our cost structure we can il be very competitive and make up
good returns, SO we are not out buying projects, the margins in our work coming in, including the
large projects, are as good or better than the margins that you're seeing now.” (Harris, Tr. 7874-
76; CX 1730 at 30). However, Dr. Harris did not ask Mr. Glenn what he had in mind when he
said “we are not out buying projects.” (Harris, Tr. 7876).

709. Dr. Harris drew unsupported pardlds between the facts of this case and factsin
prior cases on which he had worked. In hisdirect testimony Dr. Harris represented: “ The Baker
Hughes case | think isvery, very closein factsto thiscase” (Harris, Tr. 7166). However, when
confronted on cross examination, with the stark and significant differences between the record in
this case and the record in Baker Hughes (Harris, Tr. 7467-525), Dr. Harris acknowledged, “1’ve
thought often over the years about the logic of that case, S0 | have thought alot about it, but | have
not thought about the facts — the detailed facts of that case probably in ten or fifteen years”
(Harris, Tr. 7478-79). When confronted with one fundamenta difference in the facts, the court’s
finding in Baker Hughes that the market in that case was mainly an import market, Dr. Harris
samply acknowledged: “They may have. Most of the purchases were of imported rigs, but | don’t
remember one way or the other exactly what the court said.” (Harris, Tr. 7479).

Q. Industry Members Are Concerned that the Merger
Will Likely Lead to Higher Pricesand Poorer Quality

710. Based on his experience in soliciting bids for the construction of an LNG tank to
dore liquid methane, Mr. Eckhard Blaumueller predicts that CBI’ s acquisition would lead to higher
prices. (Blaumueller, Tr. 281-282, 323-324).

711. Sincetheacquigtion,[ ] hasnoticed that CB& falsto “show signs of wishing to
reduce cogts or schedule through technica innovation.” (CX 693a[ ]01027). CB&l is
reticent to consider “nove tank concepts that do not require welded stedl plate” (CX 693 at[ |
01 027)

712. Robert Davis of Air Products stated that, if Air Products cannot partner with CB& |
to compete on LNG projects, that “would make it more difficult for us to compete successfully with
them... [W]e couldn’t find another domestic tank builder with their experience and their market
presence.” (Davis, Tr. 3199-200). “To my knowledge, today, the LNG tank supply would be
CBIl.” (Davis, Tr. 3198).
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713.  Mr. Cleve Fontenot, VP of Air Liquide, testified that “The reason we felt that there
would be acogt increase to Air Liquide is that less competitive Stuation on sSmilar type of mgor
equipment where we have seen condgtriction of marketsin the past, we have seen some price
increases, to us at least.” (Fontenot, Tr. 2031).

714.  John Gill of Howard Fabrication testified that the post-acquisition pricing for these
chambers “can’t be as good” as when two suppliers are competing for these projects. (Gill, Tr.
211). Mr. Gill further tetified that “[w]ith the lack of a second competitor in the market, I'm sure
[customers of TVCq| are not better off.” (Gill, Tr. 249).

715. Clay Hal testified that Memphis Light, Gas & Water is concerned that prices will
rise “[b]ecause we don’'t see anyone out there with experience that could come into the market and
compete with CB&1/PDM ... in the United States,” and because Memphis does not know “where
WE' re going to get competition for our bidsin the next few years” (Hal Tr. 1830).

716. Evenif anew company were to enter the market, Mr. Hal remains concerned
because “[t]here’ s along time between these projects, they're highly specidized, and even if
additiona firms come into this market, it would be our concern that they wouldn't be able to exhibit
the depth of experience that these firms provide.” (Hall, Tr. 1831).

717.  Joseph Hilgar of Air Products believes that the price of cryogenic storage tanks will
increase as aresult of the acquisition. “1 would think that you remove a competitor ... from a
marketplace that had three to four biddersin our business, it's my estimation the price could go up,
yes.” (Hilgar, Tr. 1353; see also, JX 25 at 114 (Hilgar Aff.) (“If CB&I purchases PDM, | believe
that the price of field-erected cryogenic storage tanks will increase, because one of the low-cost,
preferred bidders will be removed from the market.”)).

718. David Kamrath, CEO of Air Liquide Process and Congtruction, testified that “The
concerns were that with Graver/Iteq going out of business and CB& 1 acquiring PDM, there was
only one viable tank supplier left in the industry.” (Kamrath, Tr. 1991). Mr. Kamrath aso
described why that was a concern for Air Liquide: “When there' s only one supplier, the concern
will dways be that there’ s no congtraint on pricing, there's no competition, and the pricing will have
atendency torise” (Kamrath, Tr. 1991; See Fontenot, Tr. 2025).

719.  Dr. Hans Kistenmacher, vice-president of Linde BOC Process Plants, testified that
his company is concerned that “our choices of qudified vendors has been dramaticaly limited to
one vendor, and relaive to my experience in the industry, that means we have less competition, and
less competition in my view aways leads to higher prices”” (Kistenmacher, Tr. 878)

720. Patrick Neary of TRW tedtified that TRW estimates that, post-acquisition, “the
growth [in price] would probably be a 50 percent increase in the future” (Neary, Tr. 1456-57).

721.  Mr. John Newmegter, president of Matrix, testified that CB& I’ s acquisition of
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PDM islikely to increase prices of LPG tanks because “when a customer knowsin the tank
business that they have limited competition, they raise their price. They adjust to the market
conditions to increase the maximum profitability.” (Newmeister, Tr. 2203).

722. |
1. ( 1,
Tr. 701, in camera). [ ] testified that the [ ]
was supplied by CB& | on a sole-source basis cost that was [ ] more than
comparable facilities, [
1 ( ], Tr. 720-21, in camera).
723. | ] dso tedtified that LNG facility owners are “[concerned about being

able to find other tank manufacturers and LNG facility congtructors that can provide the same
sarvicesin the U.S,, and they’ re concerned about costs and customer service basically.]” ([
], Tr. 725, in camera).

724. Michaed Patterson, Director of Engineering a MG Indudtries, [
( ], Tr. 476, in camera).

725. Brian Price of Black & Vesatch tedtified that “the lack of adomestic supplier that we
can go to bid with on a peak-shaving unit that includes atank puts us at a disadvantage to compete
on that project.” (Price, Tr. 636).

726. Rondd Scully, who was a CB& | employee a the time of the acquisition, testified
that the acquisition may lead to higher pricing for TVCs. (Scully, Tr. 1181).

727. David Thompson of Spectrum Agtro testified that the acquisition of PDM removed
oneof “two vicious competitors” (Thompson, Tr. 2099).

728.  The concerns of industry participants verifies Dr. Smpson’ s testimony that post-
acquisition, prices of the rlevant products are likely to increase because CB&I's pricing is
“congtrained by much weaker competitors and constrained at a higher price”” (Smpson, Tr.
3406). If past competition between PDM and CB&I led to lower prices for the relevant products
“then the dimination of that competition should enable the merged firm to set ahigher price”
(Simpson, Tr. 3406, 3501).

R. CB& I and PDM Recognized that the Merger Would
Reduce Competition and L ead to Higher Margins and Prices

729. Respondents merger planning documents and testimony &t trid illustrate CB&1's
own belief that PDM’ s demise created an opportunity for CB&| to raise prices and marginsin the
United States. CCFF 730-749.
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730. [
(CX 213 at CBI-PL033037, in camera). [
] (CX 213 a CBI-PL033084, in camera).

731. PDM as0 assessed the benefits of acquiring CB& 1 in 1999, and determined that
acquiring CB&1 would give PDM “Market dominance in Western Hemisphere” (CX 74 a PDM-
C 1005941). Scorsone admitted that when he wrote the document he believed PDM could
achieve “market dominance” by acquiring CB&I. (Scorsone, Tr. 5169).

732.  In August 2000, CB& | and PDM agreed to merge, thereby transforming
aspirations of “market dominance’ and creating a* competition void for 1-3 years’ into redlity.
(CX 79 at PDM-C 1002684).

733. Gerdd Glenn saw the merger as a“ once-in-alifetime opportunity.” (CX 1627 at
133; Glenn, Tr. 4271-4272). Glenn added that the acquisition could provide “the next mgor step
in our announced drategy to achieve sgnificant growth in sustainable revenue, profitability and
shareholder value.” (CX 79 at PDM-C 1002684).

734. At PDM’soffices, in August 2000, PDM began to andyze the benefits of the
merger. In adocument titled “Benefits of Combining PDM with CBI,” PDM listed the following
benefits (1) “Dominance of the cryogenic (LNG/LOX/LIN) markets” and (2) “Allows CBI to
have alow cost USA tank producer.” (CX 621 at PDM-HOU006702).

735.  Dan Knight, PDM’s then account manager and today CB&|’s Business
Development Manager, added that PDM had “been beating CBI for yearsin this market, and as
long as they recognize why that has happened ... this merger will benefit usdl.” (CX 621 a PDM-
HOUO006702).

736.  Numerous documents describe Respondents' interna assessment of where the
merged firm stood in the competitive landscape.

737. At CB&I, Glenn gtated that CBI/PDM had “ unequaed capability in our chosen
fidd.” (CX 1720 at CBI/PDM-H 4000784). Rich Goodrich, Executive Vice President and Chief
Financid Officer, caled CBI/PDM the “900 pound gorilla” (CX 1681 a CBI/PDM 4005289).
Danid Knight, the same person who anticipated that the combination of CB&I & PDM would
“create barriers to entry,” stated, in a post-acquisition e-mail, that “We are by far the ‘big-dog’ of
the industry and | think we need to better educate our customers of what they gain by buying from
CBI.” (CX 459 at CBI-E 007218; see CX 101 at PDM-HOU002359). CB&| boasted internally
regarding the LNG market that “no other company in the world is more uniqudly or strategically
positioned to capitalize on that emerging market.” (CX 823 at CBI-E 009355).
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738. Mr. Glenn tedtified that CB&| *bought the company with the intention that the
overd|l company’s revenues and profitability would go up.” (Glenn, Tr. 4259; See CX 1532 at 1,
CX 1719 a 1 (CB&| tdlsitsinvestors, “Thisacquistion isamgor step in CB&I's Strategy to
achieve sustainable growth in revenues and profitability.”)).

739. At PDM, Scorsone thought CB&1/PDM will be a“powerhouse.” (CX 72 a
PDM-C 1004409). Scorsone later added that CB& I/PDM “will truly be the world leader in
storage tanks.” (CX 1686 at CBI/PDM-H 4005550; Scorsone, Tr. 5203). At tria, Scorsone
reiterated his belief that CBI/PDM would be a“dominant force.” (Scorsone, Tr. 5203, 5204).

740. Having agreed to merge, CB& 1 and PDM personnd began the business of
integrating and implementing the objectives of the merger.

741. In October 2000, Scorsone and other executives held a* brainstorming” session.
(Scorsone, Tr. 5204). The*brainstorming” team compiled alist of objectives entitled “PDM
Merger Objectives Brainstorm Results.” (CX 101 at PDM-HOU002359).

742.  Among other things, the “PDM Merger Objectives Brainsorm Results’ outlined the
following objectives of the merger: (1) “Create barriersto entry asthey can be built;” (2) “Defend
an expanding market share;” (3) “Ensure that we do not dlow smaler competitors to take share
and pursue business in our attractive markets;” (4) “Put plansin place to command premiums for
the services we provide,” and (5) “Improve pricing to achieve margin growth from 12.5% to 17%.”
(CX 101 at PDM-HOU002359-60).

743.  Scorsone circulated the “PDM Merger Objectives Brainstorm Results’ document
to key members of the integration team with the ingtruction that they read it to “introduce you to this
process.” (CX 1683 at CBI/PDM-H 4005384; Scorsone, Tr. 5206).

744.  Shortly after the “brainstorming” sesson, Scorsone and other members of the
integration team held an “Integration Kick-off Meeting.” (CX 1544 a CBI 057915; CX 1682 at
CBI/PDM-H 4005307).

745. Conggent with the principles outlined in the “PDM Merger Objectives Brainstorm
Results’ document, the “kick-off meeting” agenda prioritized the objectives of the merger: (1)
“Ensure we do not alow smaller companies to take share and pursue businessin our dtractive
markets,” (2) “Defend an expanding market share;” (3) “ Creete barriersto entry;” and (4) “Use
pricing advantage as necessary to not lose market share to competitors during the merger.” (CX
1544 at CBI 057941).

746. [
]. (CX 921, in camera).

] (CX 921 at CBI 003613-HOU, in camera). [
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] (CX 921 at CBI 003609-HOU, in camera; Simpson,
Tr. 3099-100).

747.  Dr. Smpson testified that instances where CB& | has increased price following its
acquistion of PDM indicate that CBI’s management believes that they can profitably increase price.
(Simpson, Tr. 5781)

748.  Aswill be discussed below, the objectives developed during the “brainstorming
sesson” and the “kick-off meeting” soon became redlity.
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VII.

THE MERGER HASHAD ACTUAL ANTICOMPETITIVE EFFECTS

A. TheMerger Has Resulted in Higher Pricesand Marginsin All Markets

749. Complaint Counsd has established that the merger will likely have anticompetitive
effects through evidence of (1) Respondents dominant position in highly concentrated markets, (2)
the eimination of PDM as CBI’s closest competitor, and (3) the inability of foreign and domestic
firmsto replace PDM as a competitive constraint on CBI.

750.  Although not required to do so under Section 7 of the Clayton Act or Section 5 of
the FTC Act, Complaint Counsdl aso presented evidence that in the two years since the merger,
Respondents have in fact implemented anticompetitive price and margin increases.

751. Examplesof anticompetitive effects include, among others, an LNG project in Cove
Point, Maryland CCFF 778-831; LNG projectsfor[ ] CCFF 832-833; an LNG project in
Memphis, Tennessee CCFF 848, 930-955; an LNG project in Fairbanks, Alaska CCFF 956-
978; an LNG project for Dynegy CCFF 979-1007; an LNG project for Y ankee Gas CCFF
1008-1027; LIN/LOX projects for Linde and Praxair in New Mexico CCFF 1059-1087 and for
MG Industries 1088-1108; and TV C projects for Spectrum Astro CCFF 1109-1165; [ ]
CCFF 1182-1221 and TRW CCFF 1166-1181.

752. Theevidence of actud anticompetitive effects further belies Respondents' argument
that entry by foreign and domestic firms will deter or counteract any anticompetitive harm that may
flow from the merger.

1 CB&]I Publicly Acknowledges that
Competition Has Been Substantially Lessened

753. Beginning in 1997, CB& filed a series of “S-1" forms with the Securities and
Exchange Commission in connection with a public stock offering. The S-1s contain statements of
“Risk Factors’ that investors should be aware of before purchasing CBI’s stock. (CX 1633 at 13;
CX 1635at 11; CX 1714 at 14; CX 1715 at 14; CX 1716 at 10).

754.  Oneof the“Risk Factors’ that CB& | warned about before the acquisition was the
impact that competition from firms such as PDM had on CBI’s profitability.

In recent years, competition hasresulted in substantial
pressureon pricing and operating margins. The Company
expects overcapacity and other competitive pressuresin the
industry to continue for the foreseesble future... The Company’s
competitors, either alone or together with competitors having
sufficient resources, could engege in avariety of actions, including
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aggressive price competition, increased commitment of
resources to compete, offering ahigher level of customer service
and efforts to recruit the Company’ s customers, which may have
the effect of ddlaying or preventing the implementation of the
Company’ s business strategy or adver sely affecting the
Company’s ability to compete profitably....”

(CX 1633 at 18 (emphasis supplied); seealso CX 1635 at 18; CX 1714 at 18; CX 1715 at 19-
20; CX 1716 at 15).

755. CBIl'sdaementsin its S-1 filings about the competitive pressures exerted by PDM
are cong stent with Respondents contemporaneous business records and testimony in this case
about the vigorous head-to-head competition between CB&I and PDM before the merger. CCFF
203-290.

756. Today, CB&I does not face the same competitive pressure from PDM or any other
domestic or foreign firm. In November of 2001 (nine months after completing the acquisition of
PDM) and in July 2002 (four months before the start of the FTC'strid), CB&I filed prospectuses
with the SEC in connection with two separate stock offerings, the first for 1.3 million shares and the
second for 2.7 million shares. (CX 1718 at 1 of 15 (filed as of November 9, 2001); CX 1021
(dated July 2, 2002)).

757.  Unlike the S-1sfiled before acquiring PDM, the post-merger prospectuses contain
discussons about “ Risk Factors’ but say nothing about competition having a negative impact on
prices and margins or forcing CB&I to bid at less than attractive rates. Indeed, the “Risk Factors’
section ignores competitors entirely. (CX 1021 at 7-13; CX 1718 a 3 of 15 - 9 of 15).

758.  The 2002 prospectus contains a separate section about “Competition,” but CBI’'s
discusson only highlightsits market leading position: “We believe that we are aleading competitor
in most of the products and servicesthat we sell. Price, qudity, reputation, safety record and
timeliness of completion are the principa competitive factors within the industry. There are
numerous regiond, nationd and international competitors that offer products and services Smilar to
ours.” (CX 1021 at 36).

759. By itsown admission, CB&I no longer encounters (1) “substantial pressure on
pricing and operating margins” (2) “aggressive price compstition,” (3) conditions “ adversdy
affecting the Company’ s ability to compete profitably,” or (4) the need to “bid [its] services out for
hire a lessthan attractive rates.” (CX 1633 at 15).

760. AsCEO of CBI, Mr. Glenn'sresponghility isto ensure that its SEC filings are
“accurate, truthful, and complete.” (Glenn, Tr. 4376). To omit pertinent information or present
fdseinformation in an SEC filing would be characterized as fraud, and would have punitive
consequences. (Glenn, Tr. 4377).
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761. Inthethird and fourth quarters of 2001, CB&I’s“Investor Fact Sheet,” displayed
on CBI’ sweb ste, described the acquisition of PDM asa“magjor step in CB& I’ s Srategy to
achieve sustainable growth in revenues and profitability.” (CX 1532; CX 1719). The“Investor
Fact Sheet” dates that CBI’ s “competitive advantages’ include “globa execution capabilities
unmatched by competitors.” (CX 1532) CB&I underscored LNG as a product market with
continuing opportunities. “Key Growth Strategies. Capture amgor share of the worldwide market
for Liquefied Natural Gas (LNG).” (Id.)

762. InitsJduly 2002 “Investor Presentation,” CB& | emphasizesits“ Multi-tiered Growth
Strategy.” Among other objectives, CB& | lists “ Gain Sharein High Growth Markets” “Market
Expanded Capabilities,” and “Growth through Strategic Acquisitions’ as waysto grow its business.
(CX 1628 at 14).

763. The same growth strategy was repeated on CBI’ s web Ste for the third quarter of
2002. (CX 1527 a 2). CB&I reportsto investors that it anticipates “margin improvement and
accderating earnings growth” going forward.

764.  Unregtrained by competition, CB& I’ s financid picture has improved since the
merger. CBI’s July 2002 “Investor Presentation” reports that since the *transformational
acquistions’ in 2000, which includes the PDM acquisition, CBI’ s gross margins increased from
11.3% in 2000 to 12.6% in 2001 and 13.0% in 2002. (CX 1628 at 23). Revenues jumped from
$612 million in 2000 to around $1.1 billion in 2001 and 2002. (Id.). Respondents made no
mention of any threat from competition, much less of entry by foreign competitors.

765. CB&I added that it was “well positioned for revenue growth and margin
improvement.” (CX 1628 at 22; see also CX 1629 at 26 (CB&| revenue will be $1.2 billionin
2002); CX 1532; CX 1719 (On CB&I'sweb gite, investors are told that CB& I’ s “ Performance
Gods’ areto achieve revenues of $1.5 billion per year by 2005)).

766. On October 31, 2002, CB& | reported third-quarter results that exceeded the
expectations set forth in July of 2002. CB&|’srecorded gross profit for the first nine months of
2002 were 13.6% of revenues, compared with 12.2% of revenues in the comparable 2001 period
and 13.0% as projected in the July 2002 “Investor Presentation.” (CX 1576 at 1; compare to CX
1628 at 23).

767.  On October 31, 2002, CB& | held a conference call with the investment community
to discussits third-quarter financid results. Financid andysts asked questions and CB&|
executives, including Glenn, addressed issues pertinent to the FTC' s action.

768. Anandys asked how the competitive environment had changed: “[W]hat isthe
competitive environment for the services that you provide that has changed over the last five to ten
years? | mean, are there fewer, better qualified contractors to be able to take advantage of this?’
(CX 1731 at 44).
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769. Glenn'sanswer touts CB& I’ s new-found market leadership position — unfettered
by foreign and domestic comptition:

Wi, | don't know that there are fewer. There are some that have
run on hard times. There are those that have stubbed their toe.

Y ou know, you're only as good as your last job. And we' reredly
proud of the fact that, you know, a lot of ownersout there, if
they go to build a sophisticated project, likean LNG project
or an LNG tank, they don’t want to take a chance on alow
price and a potential second classjob or shoddy welding or
any of that kind of stuff. Thekind of work that we do isvery
specidized, very sophigticated. We have an excellent track record.

And we think that, short of somebody coming in, which they do,

and just taking a big dive on the price, that we can win the work
every time technicdly. And if they want to dive in and take the

work for less than they can execute it for, that' sfine, we'll just Sit
and watch them go out of business, too.

(CX 1731 at 44-45) (emphasis supplied).

770.  Another andys asked about CB&I's higher margins “Ladtly, the gross margin
keeps like coming up quite abit. What do you think would be a reasonable margin of going
forward like with your focus on more like a higher margin, Howe-Baker work? What'sa
reasonable margin run rate you think?” (CX 1731 at 41).

771.  Glenn'sanswer confirms CBI's “high” margins, and ability to achieve higher
margins than competitors:

Themargin levelsare high. It'sdl got to do with the mix of the
work and the timing of the revenues and ... [p]roject execution...
o, | don't want to point to something other than just to say that, as
| said before, we're trying to focus more of our energy, more of our
efforts, more of our resources on the higher margin work... And
that’ s work that we — you know, we have to compete in some
manner with others and because of our concentration on lowering
our costs and keeping our costs down, we can till be low bidder
and make more money on it than most of our competitors, if
not all of them.

(CX 1731 at 41-42) (emphasis supplied).

772.  Another andyst asked about CBI’s prospects going forward: “If we look at the
business opportunities that you see for CB&I, going over the next 12 months, and you go back to,
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you know, either December 31t or ayear ago, either way you want to do it, can you give us an
order of magnitude, does the business look the same, does it look better, and just give us some way
—you know, your target list projects pursued, you know, some way to quantify?’ (CX 1731 at
27).

773. Glenn responded that CBI’ s prospects look “30%" better today than in the past:

With this report, CB& | has exceeded many of our previous
recordsin areas like new business taken, backlog and severa
others. We' re extremely pleased with the efforts and performance
of our entire team. The results speek for themsdves, so | will only
comment that our mar kets and prospects appear more
attractiveto ustoday than at any timein our recent pad.

| would give you a genera comment that our prospect list and
the projectsthat we're attracting looks better to ustoday
than at any timesincethe PO [

]. If you had to pick anumber, | don’'t know, maybeit’s
30 percent or something, but it’sa big number.

(CX 1731 a 4, 28 (emphasis supplied); see also CX 1735 at CB& 1 004168-HOU (new business
taken has risen dramatically since 2001); [ ], Tr. 5302, in camera).

774. None of CBI’'s post-merger communications mention anything about foreign firms,
domestic firms or joint ventures threatening CBI’ s ability to win projects and raise prices and
margins

775.  On December 16, 2002, Six-weeks after the conference cal with investors, Glenn
gave the Tribunal aless sanguine assessment of CBI’s prospects. [

. T¢ 1
Tr. 4223-4224, in camera). Thistestimony is not credible consdering Mr. Glenn's public

datements as well as CB& I’ s higher prices and profit margins.
776. Respondents argument to the Tribuna —that [“vicious’] competition from foreign

and domedtic firms restrains CB& | —isaclam that CB& | has chosen to share with the Tribuna but
not with the SEC or the investment community.
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B. TheMerger HasHad Actual Anticompetitive Effectsin the LNG Market

1. The Cove Point, Maryland Project

777. TheLNG project at Cove Point, Maryland (“ Cove Point”) illustrates two important
themes of thiscase. (1) Prior the merger, CB&I and PDM competed vigoroudy to win this
project, and Cove Point benefitted in the form of lower prices. (2) Since the merger, the
elimination of PDM as CB& I’ s closest competitor and the inability of other firms to replace PDM
as aprice condraint has permitted Respondents to raise prices and margins markedly. On at least
four occasions, Respondents implemented price increases that raised the current price of the Cove
Point tank by more than 60% from pre-merger levels, with a nearly five-fold increase in the dollar
margins that the combined entity expectsto earn.

778. The Cove Point story involvesthree phases. Phase 1 is the January 2000 period
when CB& | and PDM were in head-to-head competition to win a 750,000 barrel LNG tank
project with Columbia LNG, and its successor, Williams Gas Company. CCFF 779-788. Phase
2 isthe September 2000-February 2001 period when Respondents had agreed to merge but had
not yet finaized the acquisition. In Phase 2, Williams Gas Company obtained price quotes from
PDM for the 750,000 barrel tank and alternatively for a 850,000 barrel tank, and accepted PDM’s
final bid for the 850,000 barrel tank. CCFF 789-811. Phase 3 isthe period after February 2001
when Respondents had merged to create one entity. CCFF 812-825.

2. Cove Point Phase 1 — CB&I -PDM Competition Brings Prices Down

779. During Phase 1, CB& 1 and PDM competed aggressively to win a 750,000 barrel
LNG tank for Columbia LNG to be built at Cove Point. (CX 293 at CBI/PDM-H 4008141).

780. InJanuary 2000, PDM’s Mike Miles, the lead sdes representative on Cove Point,
announced to PDM gtaff working on the Cove Point bid, aswell as his boss, Jeff Steimer, that (a)
“PDM isbidding against CB& I on thisone;” and (b) PDM needed a*very competitive price to be
successful.” (CX 293 at CBI/PDM-H 4008141).

781. PDM initidly quoted a price of gpproximately [ ] million. (CX 226 at CBI-
PL044978, in camera). PDM subsequently bid [ ] million. (CX 1058 at PDM-HOU
017465).

782. CB&l initidly bid [ ]. (RX 127 a CBI-H008204).

783. CB&I’'sMarch 2000 bid review report showsthat CBI’s bid consisted of a
“profit” of [ ],amountingto[ ] of the price, and a“ Technical Services Feg”
CBI’'s equivadent of additiond margin for sdes, generd and adminigtration (“SGA”), of
[ ], amounting to [ ], for atotd “margin” of [ l.or| ] of the
price. (RX 127 at CBI-H008204).
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784. A CB&I report summarizing conversations with the customer shows that by March
of 2000, competition from CB&I forced PDM to lower itsinitiad bid by approximately [ ]. (CX
226 at CBI-PL044978, in camera).

785. On March 29, Gary Marine of CB& | relayed minutes of a meeting that he had with
[ ], arepresentative from Columbia. (CX 226, in camera). Marinewrote: [

] (CX 226 at CBI-PL044978, in camera).
786. [
]. (CX 226 at CBI-PL044978, in camera).

787. After Marine' s March memo, the threat of losing Cove Point to PDM prompted
CB&]I to lower its price even further. (CX 1388 at CBI/PDM-H 4015263). Marine advised that
CB&| should reduceits priceto [ ] million, areductionof [ ] fromitsinitid [ ]
bid, and offer afurther discount tied to how quickly the customer placesits order. (CX 226 a
CBI-PL044979, in camera; RX 127 at CBI-H008204).

788. Columbia sold Cove Point to Williams in June of 2000. (See CX 863; Harris, Tr.
7724-25). After Williams acquired the Cove Point facility, PDM continued to look for waysto
reduce cogts for Cove Point. In June of 2000, PDM’s Miles reminded the team that Cove Point
was a*“very competitive Stuation,” and, “in accordance with Luke [Scorsone' s] direction,”
emphasized the need to get to “the lowest price possible’ and to “save every dollar we can.” (CX
863 at CBI/PDM-H 4018410).

3. Cove Point Phase 2 — TheFirst Price I ncrease
789. |

]. (CX 863 a CBI/PDM-H 4018410; Scorsone, Tr. 4964-4966; [ ], Tr. 8061-
8062, in camera).

790. On August 29, 2000, CB& | and PDM agreed to merge, thereby diminishing each
party’ sincentive to compete againg the other.

791. Incontrast to its pre-merger eagernessto beat PDM, CB& | chose not to rebid on
Cove Point. (Scorsone, Tr. 4965).

792.  On September 8, 2000, PDM quoted Williams a budget price of [ ]

million for an 850,000 barrel tank and [ ] for a 750,000 barrdl tank. (CX 1388
at CBI/PDM-H 4015363). PDM’s hid is significant for two reasons.
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793. FHird, just one week after agreeing to merge with its closest competitor, PDM
rased itspriceby [ ] from pre-merger levels. PDM’s September quote of [

] for a 750,000 barrd tank is| ] higher than PDM had bid for the same-sze tank
ax months earlier when it was in head-to-head competition with CB&I,[ ] higher than CB&1's
March2000bidof [ ] millionand|[ ] higher than CB&I’sproposed bidof [ ] million.
(CX 226 at CBI-PL044978, in camera).

794.  Second, PDM'’s price schedule demongtrates that the price differential between a
750,000 barrel tank and a 850,000 barrel tank is| lie,| ]. (CX 1388 at
CBI/PDM-H 4015363).

795.  Scorsone clamed at trid that he believed CB& | was competing against PDM at the
time, but neverthel ess decided to increase PDM’ s prices without fear of losing. (Scorsone, Tr.
4965, 4974-4979; see Scorsone, Tr. 4983).

4. Cove Point Phase 2 — The Second & Third Price Increases

796.  In October of 2000, PDM and CB& | began integration discussions in which they
exchanged bidding and estimating methodologies. (Scorsone, Tr. 5194-5197).

797. [

]. (CX 863; CX 1160 at
CBI/PDM-H 4007484-7487, in camera; Scorsone, Tr. 4967).

798.  On November 1, PDM reviewed the September quote of [ ] for
the 850,000 barrdl tank and increased the priceto [ ]. (CX 1160 at CBI/PDM-H
4007485). Thiswasan increase of [ ] over the September quote. (CX 1388 at
CBI/PDM-H 4015363, CX 226 at CBI-PL044978, in camera; CX 1160 at CBI/PDM-H
4007485, in camera).

799. Scorsone' s November 1 proposa of | ] for a850,000 barrd tank is
identica to the price Scorsone approved in March (pre-merger) as PDM’sinitid quote for a
750,000 barrel tank — [ ] —plusthe[ ] to account for the larger-sized tank. [

1.

800. On November 2, PDM submitted a bid to Williams for the 850,000 barrel tank
of gpproximatdy [ ] million, afurther increase of [ ] above the November 1 proposd,
and [ ] higher than PDM’ s September | ] million quote. (CX 1160 at CBI/PDM-H
4007484-7485, in camera; CX 1388 at CBI/PDM-H 4015363).

801. PDM’spricesfor the 850,000 barrel tank, as reviewed on November 1, and as
submitted to Williams on November 2, are shown in the table b ow:
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(CX 1160 at CBI/PDM-H 4007485, in camera).

802. PDM’s“Margin” of [ ], as cdculated by Scorsone, is the sum of
the “SGA” and the “Profit” lineitems. (CX 1160 at CBI/PDM-H 4007485, in camera).

.(1d)

803. PDM’sNovember 2 bid of | ] anticipates a“margin” of [

]J,or[ ]onthesoldprice. (CX 1160 at CBI/PDM-H 4007485, in camera). This
margin is nearly three timesthe margin of [ ] and, measured as a percent of the
price, more than double the totd margin of | ] that CB& I anticipated for itself in March,
before the merger. (RX 127 at CBI-H008204; CCFF 784 (March 2000 bid shows total
margin of [ D.

804. PDM’sNovember 2 bid of | ] anticipates a“ profit” of [
]J,or[ ]onthesoldprice. (CX 1160 at CBI/PDM-H 4007485, in camera). This
profit is more than triple the profit of [ ] and, measured as a percent of the price,

more than double the profit of [ ] that CB& | anticipated for itself in March, before the
merger. (RX 127 at CBI-H008204).

805. [
]. (CX 1160 at
CBI/PDM-H 4007486-7487, in camera). Steimer believed the origind estimate was
[
] (CX 1160 at CBI/PDM-
H 4007486-7487, in camera).

806. Stemer emphasized that with respect to the profit figure, [

] (CX 1160 at
CBI/PDM-H 4007486-7487, in camera).
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807. Overdl, Steimer viewed the November 2 [ ] bid for Cove Point as
[ ]. (CX 1160 at CBI/PDM-H 4007486, in camera).

808. Scorsoneignored Steimer’s comments and ingtructed Steimer and the rest of the
Cove Point team that “\We are not however, to make any new price submittals to Williamsasa
result of your meeting.” (CX 291).

809. Williams accepted PDM’s November 2 bid of [ ]. (Scorsone, Tr.
4963).

810. Steimer’s prediction that the margins redized on Cove Point would grestly exceed
the November estimates proved correct.

811. InJdune2l, 2001, CB&I prepared a“Quarterly Review” that records the merged
entity’ s projected margins on Cove Point. The “Quarterly Review” reports that the “projected GP’

— projected gross profit —on Cove Point would be | ] compared to
the [ ] projected on November 2.5 (RX 323 at CBI 004066-HOU). The
[ ] gross profit represents amargin of | ] of the sold price, and a [ ]

increase since the November 2 bid. (RX 323 at CBI 004066-HOU).
5. Cove Point Phase 3 — The Fourth Price Increase

812. Sincethe November 2, 2000, bid, CB&I has|
] (Scorsone, Tr. 5333, in camera).

813. |
]. (Scorsone, Tr. 5334, 5337-39, in camera).

814. CB&lI currently projectsthat it will earn amargin of gpproximatdy [
] on Cove Paint, or [ ] of the current price. (Scorsone, Tr. 5334, in camera).

This dollar amount is alittle less than five times the projected margin of [ ] that
CB&I waswilling to accept in March of 2000 when it was trying to beat PDM on Cove
Point, and a percentage margin that is nearly three times greater [ ]. (RX 127

at CBI-H008204).

815. CB&I currently projectsthat it will earn a profit of about ]
on Cove Point, or | ] of the current price. (Scorsone, Tr. 5314, in camera). Thisdollar
amount is alittle less than six times the projected profit of [ ] that CB& I was willing
to accept in March of 2000 when it was trying to beat PDM on Cove Point, and a percentage

°
]. (CX 1160 at CBI/PDM-H 4007484-7485, in camera).
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profit that is over three times greater [ ]. (RX 127 a CBI-H008204).
6. Cove Point — What Could Have Been Absent the Merger

816. A CB&l “Tank Estimate Summary Sheet,” dated February 21, 2001,
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immediately following the CBI/PDM merger, shows that CBI, as an independent competitor, could
have significantly undercut PDM’s bids on Cove Point. The estimate may have been prepared
before this date.

817. |

].” (CX 906 at CBI 031076-HOU, in camera).

818. |
]. (CX 906 at CBI 031076-HOU, in camera). The document
shows aprice of [ ]. (CX 906 at CBI 031076-HOU, in camera). This compares
to PDM’ s quote to Williams for the same tank of | ] on September 8, 2000;
PDM’shid of | ] on November 2, 2000; and the current price of | ].

CCFF 792, 800, 812.

819. The“Tank Edimate Summary Sheet” includesa“margin” of [ ] over cost
and a“technology servicesfeg” of [ ], which combined amounts to atotal margin on the
projectof [ Jor[ ] million of the tank’s price. (CX 906 at CBI 031076-HOU, in
camera). CB&I'sedimated marginisadmog identicad to PDM’smarginof [ ] million
included in PDM’s March 2000 bid to Columbiafor the Cove Point tank, a coincidence that
suggests that CB& | had access to PDM’ s March 2000 bid estimate during the companies pre-
acquisition exchange of information regarding estimating methodology. (Scorsone, Tr. 5195 (Mr.
Scorsone testified that it was“ entirely appropriate’ to exchange information about projects “ dready
sold” prior to the acquigition)). CB&I’s margin onits March 2000 competing bidwas[ ]
million. (RX 127 at CBI-H008204, in camera).

820. A note a the bottom of the “Tank Estimate Summary Sheet” shows that, based on
PDM’s actud sold price, the margin is nearly double the margin CB& | would have earned: [
] (CX 906 at CBI 31076-HOU, in camera).

821. CB&I'sedimate of the margin it would have earned had it bid on Cove Point — [
] —is gpproximately hdf of what the merged entity currently expects to earn on Cove Point.
(See CX 906 at CBI 31076-HOU, incamera ([  ]); CCFF814 ([ ).

822. If CB&I and PDM had not merged, the customer at Cove Point could have
avoided these price increase, and may have been able to reduce prices even further by leveraging
CB&| and PDM againgt each other.

823. Thus, the price of the 850,000 barrdl Cove Point tank has jumped from the
pre-merger levelsof | ] in March of 2000 to (1) PDM’sinitid post-merger quote
of [ ] in September of 2000, then again to (2) PDM’ s post-merger bid of [

] in November of 2000, and then once again to (3) the current price of [ ].

At the same time, margins have jumped from [ ] in March of 2000 to
goproximately [ ] today.
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824. Respondents presented no evidence that these price and margin increases on Cove
Point were in any way impacted by any foreign or domestic competitor.

825. Thetable attached hereto shows the history of PDM’sand CB& I’ s prices, profit
and margin for Cove Point, from early 2000 (when CB&| and PDM were in head-to-head
competition) through December 2002.°

® CB&I'sJune 21, 2001, Industrid Quarterly Review shows CB&I’s “margin,” but not
CB&|I’s“profit” without “SGA.” (RX 323 at CB&| 004066-HOU). [
1 (CX
1160 at CBI/PDM-H 4007485, in camera), [ ]. Accordingly, the table
includes a projected “profit” figure as of June 21, 2001, which is caculated as CB& I’ s projected
“profit,” as of November 2, 2000, plus the difference between CB&1’s“margin,” as projected on June
21, 2001, and CB&I's“margin” as projected on November 2, 2000.
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IN CAMERA
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826. Thetable attached hereto graphicaly shows the price history of Cove Point. The
blue bars represent the decreasing prices quoted by CB& 1 and PDM in head-to-head competition
for the 750,000-barrel tank. The red bars represent the increasing prices quoted by PDM after
Respondents agreed to merge. The green bar represents the price CB& | internally estimated it
would have bid on Cove Point had the merger not occurred.
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827. Thetable atached hereto graphicaly shows the history of dallar margins (* profit”
plus“SGA™) on Cove Point. Asshown by the red bars, the projected margin on Cove Point
increased substantialy after CB& | and PDM signed the letter of intent to merge. As shown by the
blue bar, Respondents projected margin pre-merger was substantialy below the levels anticipated
today. The green bar shows the margin CB& | estimated it would have earned on Cove Point had
the merger not occurred.
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828. Thetable atached hereto takes the same information from the previous table and
graphsthe datain percentages.
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829. Thetable attached hereto graphicaly shows the history of dallar “profits’ (“margin”
minus“SGA™) on Cove Point. As shown by the red bars, the projected profit on Cove Point
increased substantially after CB& | and PDM signed the acquidtion letter of intent. As shown by
the blue bar, Respondents' projected profit pre-merger was substantialy below the levels
anticipated today. The green bar shows the profit CB& | estimated it would have earned on Cove
Point had the merger not occurred.
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830. Thetable atached hereto takes the same information from the previous table and
graphs the data in percentages.
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7. The[ ] Projects

831. CB&lI'sahility to convince [ ] to enter into sole-
source negotiationsillugtrates five important themes. (1) Based on actud prices obtained from
CB&I, PDM and Whessoe, [ ] knew that CB& I and PDM offered significantly lower
pricesthan other firms. (2)[ ] knew that with the acquisition of PDM, CB& I dominated
the United States market. (3) Without PDM toturnto, [ ] could encourage competition
only by turning to untested, higher-priced dternatives. (4) Requiring guaranteed access to
resources necessary to complete LNG projectsin the United States, [ ] has ho choice but to
acquiesceto CB&I'sdemand that [ ] work exclusively with CB& I, which may increase the
cossto[ ]. (5) A sole-source relationship to provide engineering, procurement and
congtruction services and the LNG tank itsdlf isfar more lucrative for CB&I than having to
competitively bid with other firms or to bid just for the LNG tank done.

832. [ ]isagloba petrochemica company basedin [ ] with operations al
over theworld. (IX 33 at 19-20 ([ 1, Dep.). |

1.7 (IX 33 at 9-10 (Sawchuk, Dep.)).
8. A Sole-Source/Turnkey Contract Leadsto Higher Pricesfor Customers

833. Becausethe three projects were in the early stages of development in 2001,
[ ] weghed its options about how to bring the projects to completion. Among other things, at
issue was (a) who would perform the engineering, procurement and congtruction functions for the
entire facility, (b) who would supply the LNG tanks, and (¢) how should the relaionship with the
firm(s) be structured, i.e., sdlected through competitive bidding among multiple suppliers or asole-
source relationship with onefirm. (CX 693 at[ ] 01 026-028).

834. Thedevdopment and planning of an LNG tank construction project can be broken
into three mgjor phases. Thefirg phaseis* Front End Engineering and Design” (“FEED”). (JX 31
at 50-51 (Puckett, Dep.)). The FEED phase involves a study of the Site and assessment of what
the congtruction project will entail. (Puckett, Tr. 4548; Price, Tr. 546). The second phaseisthe
selection of a contractor to handle the “Engineering, Procurement and Congruction” (“EPC”) of the
LNG facility. (Puckett, Tr. 4543). Among other things, the EPC contractor is responsible for al
agpects of the congtruction of the LNG facility, including procurement of the tank, tank support
systems, equipment, materias, and engineering. (Puckett, Tr. 4543). Thethird phaseisthe
sdection of afirm to supply the LNG tank itself.

835. TheLNG industry uses the phrase “turnkey” to refer to a project in which one firm

" Becausethe| ]and| ] projects have not, to date, been publicly
announced, their locations and names are kept confidentia. (IX 31 a 9 ([ ], Dep.)).
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is retained to handle most or al of the various phases of the congruction project, including the EPC
contracting and LNG tank construction. (Puckett, Tr. 4570; Price, Tr. 520-521).

836. |

]. (CX 364 at CBI-E 009279; see CX
906 at CBI 031075-HOU, CBI 031076-HOU, in camera ([

1)

837. Generdly, “turnkey, design build projects typicdly return higher margins than sand-
alone storage tank projects.” (CX 660 at PDM-HOU 005013). Mr. Scorsone agreed that
industry participants view aturnkey project to result in “higher margins.” (Scorsone, Tr. 2812-3).

838. Generdly, a sole-source supplier earns higher margins than if competing againgt
other firmsin a competitive bidding Stuation. (See CX 112 at PDM-HOU 011513-4 (PDM
obsarves that CB& I’ s priceto an LNG customer “is probably substantialy high due to their
perceived sole-source position™); Kamrath, Tr. 2030 (“we found that aways a competitive bid
resulted in a better cost for us, lower cost | I"il 1,

Tr. 720-21 (cost of sole-sourced LNG tank from CB&1 was | ] more than comparable
fadlities’) (in camera).

839. Even more lucrative isto be the sole-source EPC contractor. Mr. Price from
Black & Vestch explained that as a sole-source EPC contractor “we don't have to develop the
lowest cost. Y ou can be— put more profit into the project because you don’'t have any
competition.” (Price, Tr. 558-9).

840. By securing a sole-source relationship with a customer, CB& 1 earns 8-10% for
negotiated work versus an average of 2.5% for CB&I’stota work sold. (CX 227 at CBI-
PL0O45109). Inareview of its North American operations, CB& | compared its 1997 margin levels
for negotiated work againgt its average total margin for al work sold in each product line. (CX 227
a CBI-PL045109). For low temperature and cryogenic tanks, CB& I’ s average tota margin for
al work sold was 2.5%; its margin for negotiated work was 8-10%, three to four times as high.
(CX 227 a CBI-PL045109).

841. CB&I prefersto perform LNG projects on a negotiated basis, in other words, as
the sole-source turnkey contractor. (Glenn, Tr. 2659-60).

842. Generdly, petrochemicd facility owners prefer to avoid asole-source or turnkey
relationship with a contractor because doing so will likely increase the costs to the facility owner
and, therefore, owners prefer competitive bidding. A project manager explained that separate
competitive bidding made it “easier to subcontract something that we want done, rather than having
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to go through and pay CB&I 10% of everything that Joe does over here, when you can save that
10% by having Joe do what you want him to do.” (Crider, Tr. 6719).

843. For example, Dynegy “had the option of ether going out for somebody who
[would] do the entire project for us, everything, or we had the choice to go out and break it up into
what we felt were logical piecesfor the project.” (Puckett, Tr. 4544). Dynegy “made the decison
that we would go out for separate quotes for the tanks, view that as a separate contract, and we
would aso go out and purchase most of the other mgor equipment separately from the EPC firm,
with their support but till run it across Dynegy’ s books. Simple answer, we didn’t want that EPC
firm to be doing additional markups on items that we felt that we could run across our books.”

(1d.)

]. (CX 428 at CBI-E 009331; CX 364 a CBI-E
009279).

845. CB&Il isone of thefew firmsin the world that has the capability to serve as both
the EPC contractor and the LNG tank supplier. (CX 428 at CBI-E 009331; CX 310 at CB&l|
049044).

846. CB&I knowsthat its ability to perform the EPC function and build LNG tanks
givesit acompetitive advantage on LNG tank projects. In 1997, CB&| was approached by
Lotepro, the engineering firm that had partnered with Whessoe on the Memphis project only to be
resoundingly beaten on price by CB&1 (and PDM), which had bid for the engineering work and the
supply of the LNG tank itsef. CCFF 847. Lotepro felt their engineering bid was competitive but
their total price was “redly strained by not being able to include a CB&| or PDM tank.” (CX 186
at CBI-PL012447). Lotepro inquired whether CB& 1 would be interested in teaming with Lotepro
now on future LNG projects. (1d.)

847. Fallowing aninterna andys's based on the outcome of the Memphis project, CB& I
decided “it isin CBI’s best interest NOT to quote separate tank price [to Lotepro].” (CX 186 at
CBI-PL012446). CB&I reasoned that quoting “a separate tank price will only serve to make the
process-only contractors viable...If we had quoted atank only price, the combination of Lotepro
process and CB& | tank would have been a serious threat to CB& | tota facility price...Lotepro’s
tota facility bid usng Whessoe tank and Pritchard’ s bid using TKK tank did not turn out to be very
competitive” (1d.)

848. CB&I declared that it would “quote turnkey for the tota facility with process and
tank, and NOT bid tank only” on United States LNG projects. (CX 186 at CBI-PL012446).
CB&I liked “our chances better in what then boilsdown to a2 horserace” (1d.)

849. CB&I and PDM were the two horses that competed most closdly for LNG tanks
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in the United States. By acquiring PDM, CB&I turned it into a one-horse race, thereby giving
CB&I an even greater leg up agang other firms to secure not only the LNG tank business itsdlf,
but aso the more lucrative EPC work. Without alow-cost LNG tank supplier that can compete
agangt CB& I’ s prices, an EPC engineering firm will likely face the same competitive disadvantages
as Lotepro and Black & Veatch did in the Memphis project. For the LNG facility owner, the race
would aso come down to one horse — CB&I.

850. Mr. Glenn of CB&I dluded to the sole-source, turnkey strategy during the October
31, 2002 investors conference call when he said that CB&I’s margin levels are “high” because
CB&I is*“trying to focus more of our energy, more of our efforts, more of our resources on the
higher margin work.” (CX 1731 at 41-42).

851. Itisthishigher-margin sole-sourcelturnkey strategy that drives CB& I’ s rlaionship
with[ ].

9. The Absence of Effective Competition Leaves|[ ] with No Choice but to
Enter Into Sole-Source, Turnkey Negotiations with CB&|

852.  Until 2001, CB&I had performed some of the preliminary design work. (JX 33 a
10([ ], Dep.)). For at least one project, CB& | wanted amore expansiverole: [

] (CX693a[ ]01026).
853. [ ] prepared amemorandum, dated June 19, 2001, to brief [

] about the available options. (CX 693 a [ ] 01026, in camera). The
memorandum was prepared by [ ] (Id.at[ ]01028,incamera).

854. [ ]firdasessedthe] ] and the various firms within it
that could be considered for the projects. The list included numerous generd contractors from the
United States, Europe and Asia [
] (CX693at|[ ]01026-7).

855. [ ] identified only|[
] (CX693a[ ]01027).

856. [ ] dated that with respect to LNG tank suppliers, [
] (CX693a[ ]01027).

857. [ ] daedthat sncetheacquistion of PDM, [
] (CX693a[ ]01027)(emphasissupplied).

858. The memorandum adds that the use of CB& | asa“main contractor” has “potentia
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limitations” (CX 693a [ ] 01027). Among other things, CB&I seeks “an up-front commitment
to the entire project.” (1d.) CB&I is“technicdly strong,” but “have yet to open up to us about
technology or show signs of wishing to reduce costs or schedule through technica innovation.”

(1d.) CB&I is“very negative towards nove tank concepts that do not require welded sted plate”
because CB& | viewsitsef as“‘metd erectors’” (Id.) Thislast observation was important
because[ ] wasresearching the use of concrete materidsin

LNG tanks that may reduce construction time and costs considerably. (Id. at 01 028).

859. [ ] took acautioustone with respect to Whessoe and its new owner Skanska.
The memorandum observesthat “CB& | quoted Whessoe as a new entrant into the US market in
their FTC submission,” and that Whessoe had “ confirmed their interest” in the United Statesto |
]. (CX693a[ ]01027). The memorandum adds that Whessoe “did not perform at al well in
Trinidad, and Bechtel had to provide substantia project management support.” (Id. at[ ]01
028) Itwas“not yet clear” to[ ] what Skanska' s strategy for Whessoe will be, but Skanskaisa
“very mgor civil contractor” in the United States and “may help Whessoe to compete there” (1d.)

860. [ ]bhadonlyabrief discussion about Technigaz. The memorandum states that
Technigaz is“not active in the US,” but, based on the “technical exchanges’ with Technigaz,
gppeared “ experienced,” “professiond,” and a“credible contractor in most parts of the world.”

(1d.).

861. Having assessed the firms that could supply the LNG tanks as a subcontractor or
asamain contractor, [ ] asked what would be the best way of going forward. [ ] “key
choicesin the USwill be: « do we form acloser reationship with CB&I in order to guarantee
access to the resources we need for our US| ] projects? « or do we deegpen the market in the
US by encouraging competition?” (CX 693 a[ ] 01028).

862. The memorandum tates that the answer will turn on CB&I’s performance in the
preliminary design and cost work it has agreed to perform on one of the projects. (CX 693 at |
] 01 028).

863. [ ]doesnot“beievethat a‘snglesource arrangement with CB&I islikely to be
appropriate outsde of the US, where we would prefer them to offer conventiona FEED and EPC
sarvices” (Id.) Onereason asingle source arrangement may not be appropriate elsewhereis
because[ ] would have a grester competitive selection of firms with experience congtructing
LNG tanks outside of the United States. [ ] believed it had to make a specia exception here
because CB& 1 “dominate]§| the US market.” (CX 693 at[ ] 01 027).

864. Induly and August of 2001, [ ] further clarified why it would be prudent to turn
exclusvely to CB&I in the United States.

865. OnJduly27,[ ] executivein charge of the three new United States LNG

fadlitiescirculated an email to [ ] regarding “CBI’s
acquigtion of PDM.” Gerdd Glenn of CB&| asked [ ],a[ ] executiveto
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provide an affidavit in connection with the FTC' s action “to the effect that CB&I's
acquisition of [PDM] does not sgnificantly affect the competitive of construction of low
temperature and cryogenic industrial storagetanks” (CX 691a [ ] 01033). Glenn cited
to[ ] "potentid international competitors such as SkanskalWhessoe, TKK, MHI and
Bouygues [ ] and maintains that the market for congtruction of such tanks will
remain competitive” (Id.) [ ] added that “Gerald and | have areationship that | vaue
s0if | could help him out on this1 would liketo do 0.” (Id.) [ ] pointed out that “[t]his
isahit of asticky one but maybe some advice from the two of you would help me decide the
right course of action.” (Id.)

866. |

]. (CX691lat[ ]01032,incamera).

867. |

] (CX691la[ ]01032,incamera).

868. [ ] possessesred data on which to base its decision that the codt-effective
srategy going forward isto enter into a sole-source relationship with CBI.

869. InNovember 1998, ] compiled “bids’ from PDM, CB& I, and Whessoe for
various szesand types of LNG tanks. (RX 157 at[ ] 02 001-002, 02 004, in camera).
[ ] then prepared a chart andyzing each firm’'s “bids’ for various Szes and types of LNG
tanks. Thetablebelow repeats[ ] andysis of angle-containment LNG tanks.

(RX 157 a[ ]02004,incamera).

870. CBI’s Scorsone tedtified to the accuracy of the analysis. “[ ], being one of
the leading globd, very globd, petroleunypetrochemical companies, gas company, has spent
time developing arather sophisticated pricing model that one of their Ph.D. engineers|
] -- has developed, that some of our engineers have worked with
this modd and discussed the modd with | ] anrd have come away very impressed that it
very, very accurately can predict the cost of some of these facilities.” (Scorsone, Tr. 4996).

137




871. [ ]"“vey,veryaccurate]]” pricing modd shows that Whessoe' s prices are
nearly double CB&I's prices. (Scorsone, Tr. 4996; RX 157 a [ ] 02 004, in camera).

872.  Whessoe's prices for asngle containment LNG tank were far higher than
CB&I's ranging from[ ] higher, for [ ] cubic meter tanks, to
[ ] higher foran| ] cubic meter tank. (RX 157 a[ ] 02004, in camera).

873. [ ]internd pricing andyss underscoreswhy it viewed CB& | asthe “leading
company in the LNG Tank business’ and that CB&| “now dominate the US market.” (CX 693 at
[ 101027,incamera; CX 691at[ ]01032,incamera).

874. | ]. (RX 157 a
[ 102004, in camera).

875. Basedon|[ ] data, PDM was CBI’s closest competitor for LNG tanks.
(RX 157a [ ]02004, incamera).

876. [
]. (RX157a[ ]02004,incamera).

877.  Without PDM as a competitive congtraint, CB& | can increase its prices
[ ] for [ ] cubic meter tanks before Whessoe becomes competitive. (RX
157a[ ]02004,incamera).

878. Without PDM as a competitive condraint, CB& | can increaseits prices for a
[ ] cubic meter tank by [ ] before Whesso€e' s prices become competitive. (RX 157 at
[ 102004, in camera).

879. [ ]internd andyss, using red-life data, demondrates that in order to
“degpen the market in the US by encouraging competition,” [ ] would have to pay Whessoe
sgnificantly more for LNG tanksthan it would pay to CBI. (CX 693a|[ ]01028,in
camera).

880. Dexpitethefact that CB& I could increaseits prices sSgnificantly to[ ] and il
beat Whessoe, and the fact that aturnkey or sole-source arrangement generaly resultsin higher
margins for the EPC contractor and LNG tank supplier, acquiescing to CBI’ s pressure to enter into
a sole-source turnkey relationship would at least provide[ ] with “guaranteg[d] accessto the
resources we need for our US regas projects.” (CX 693a [ ] 01028, in camera).

881. Giventhelimited choices,[ ] hasdecided to negotiate for sole-source
agreements with CB& for its three pending LNG import termind projectsin the United States. ([
], Tr. 4995, in camera).

882. Thefollowing graph showsthat the CB& I, PDM, and Whessoe va ues depicted in
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[ ] pricingandyssliedongtrendlines. (RX 157 a[ ] 02004, incamera; | ], Tr.
8122, in camera; CX 1760 at 1 (demongtrative)):
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10. Respondents' Pricing Pattern for Cove Point Compared to
[ ] Pricing AnalysisIllustrates Why CB&I| Can Exercise Market Power

883. Thepricesquotedto|[ ] by CB&I, PDM and Whessoe for various sizes of LNG
tanks can be plotted to establish price curves for each firm. CB&I’s and PDM’ s price quotes on
the 2000 Cove Point project can aso be plotted against the 1998 [ ] quotes. CCFF 891. After
examining the data observations, a comparison can be made between the prices quoted on the
Cove Point project and the pricesquoted to[ ] for itstanks.

884. The comparison demongtrates five important points: 1) Immediatey prior to the
acquisition, competition between CB& 1 and PDM disciplined the two firmsto keep their bidsto
customers within a price curve best demonstrated by bidsgivento[ ] in 1998. CCHF 891, 893,
2) After the letter of intent was signed, PDM attempted to increase the price curve, indicating an
across-the-board price increase. CCFF 907; 3) Post-acquisition, CB&I is ho longer constrained
by any competitor’s pricing, and has abandoned adherence to any price curve. CCFF 913; 4)
CB& !’ s post-acquidition bids to Cove Point reflect a 61.6% price increase over pre-acquisition
pricing levels. CCFF 926; 5) Pogt-acquidition, CB& | possesses sufficient information about foreign
competition to know how much it can increase its price before foreign firms become a price
constraint. CCFF 935.

885. Therearethree sections of the Cove Point/[ ] comparison. Part | of the
comparison demongtrates the amilarities between CB&I's and PDM’ s bidding practicesin 2000
for the Cove Point project and in 1998 for the[ ] project. Part 11 of the comparison details
PDM and CB&I’s behavior after the letter of intent was signed, and illustrates that currently, CB&|
pricing deviates from any price curves that existed prior to the acquisition because, in the
compstitive void that exigts post-acquisition, CB& I has no price congraints (other than the
sgnificantly higher prices of Whessoe). Part 111 examines the comparison and relevant caculations
on ademondrative aid.

11. Phase|: PDM Restrained CB&1’s Pre-merger Prices

886. Prior to the acquigition, PDM’s preliminary budget price for the Cove Point
750,000 barrel LNG tank was [ ]. (CX 226 at CBI-PL044978, in camera; CCFF
781.

887. Competition between CB& | and PDM lowered both firms' prices for the 750,000
barrdl tank from [ ] to what CB& 1 believed to be approximately [

]. (CX 226 at CBI-PL044979, in camera). CCFF 785.

888. A 750,000 barrd tank equals 119,237 cubic meters, or gpproximately 120,000
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cubic meters. (See Price, Tr. 539 (one cubic meter of liquid x 6.29 = barrdls of liquid)).

889. Thethreat of PDM winning the Cove Point project prompted CB&I to lower its
fina bid for the Cove Point tank to | ] dollars for a 750,000 barrd (=120,000
cubic meter) tank, a price only $100,000 dollarslessthan CB&I'spricequotedto[ ]in
1998 for its 120,000 cubic meter tank. (CX 226 at CBI-PL044979; RX 157 a [ ] 02004, in
camera). CCFF 787.

890. PDM’spriceto Columbiafor the Cove Point tank was| ], dthough
CB&| bdieved it to be gpproximately [ ]. (CX 1058 at PDM-HOUOQ17465, in
camera; CX 226 at CBI-PL044979).

891. PDM’squoteof [ ] for the Cove Point 750,000 barrel (=120,000
cubic meter) tank immediately preceding the acquigition isamost identical to the pre-
acquisition [ ] pricethat PDM quotedto[ ] in 1998 for the same size tank.
Moreover, the two prices lie exactly on the price curves of thebidsgivento[ ]in1998. The
difference in the two pricesisindicated in the following table: [

892. The minuscule difference in the price is accounted for by the dight differencein tank
sze. The Cove Point tank is 0.6% smaller than the equivaent [ ] tank, and costs 0.6% less than
the[ ]tank. (CX 1058 at PDM-HOUO017465, in camera; RX 157 at[ ] 02 004, in camera).

893. CB&l’spre-acquistion [ ] price for the Cove Point 750,000
barrel (120,000 cubic meter) tank isamost identical to the pre-acquisition | ]
bidfor [ ]'s2120,000 cubic meter tank, and lies exactly on the price curves of the bids given
to[ ] forthevarioussized tanks. (CX 226 at CBI-PL044978; RX 157 in camera; CX 1760
(demongtretive), in camera). The comparison between the two bids is represented on the
following table [

8 (CX 1058 at PDM-HOU017465).
® (RX 157 a[ ]02004incamera).
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11

10 (CX 226 at CBI-PL044979).

1 (RX 157 at [

] 02 004 in camera).
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894. Likethe PDM hid, the minuscule difference in CB&I’s price is accounted for in the
dight differencein tank 9ze. The Cove Point tank is 0.6% smaller than the equivaent [ ] tank,
and costs 0.5% lessthanthe[ ]tank. (RX 157 a [ ] 02004, in camera).

895. Ovedl, the[ ] CB&| price proposed by Mr. Marine for the
119,237 cubic meter (750,000 barrel) Cove Point LNG tank isonly [ ] below CB&I's
equivaent price quotation for thesamesze[ ]tank. (RX 157 a[ ]02 004, in camera; CX
226 at CBI-PL044979).

896. PDM’s| ] price to Columbiafor the 750,000 barrel tank, as of
March 29, 2000, was equivalent to itsprice quoteto[ ] for the same size tank after accounting
for the difference in price and size. (CX 1058 at PDM-HOUOQ17465; RX 157; CX 1760
(demongtretive), in camera, emphasis supplied).

897. When CB&I and PDM sharpened their pencils to compete for projects before the
acquisition, both firms were forced to maintain a price that was within a close range of their cogtsin
order to win contracts. The price curve established with CB& 1 and PDM’sbidsto[ ] in 1998
gill accurately depicted a competitive range of pricing in late 2000.

12. Phase|l: Post-merger, CB&| HasIncreased Prices

898. Atthetimethat the letter of intent was Sgned on August 29, 2000, Williams hed
aready increased the specifications of the proposed Cove Point tank to 850,000 barrels (135,135
cubic meters) and initiated another round of bidding. (Scorsone, Tr. 4964-6; Harris, Tr. 8061-2;
See Price, Tr. 539 (one cubic meter of liquid x 6.29 = barrels of liquid)); CCFF 789.

899. At thispoint in the bidding process, CB&I declined to further pursue a contract for
the Cove Point tank. Based on the fact that CB& | and PDM had met and discussed pending bids,
it is reasonable to infer that Respondents had either implicitly or explicitly agreed that CB&|1 not
bid. (Scorsone, Tr. 5113; CX 617 at 6; Thompson, Tr. 2068; CX 1705 at PDM-HOU009169).

900. On September 8, 2000, PDM sent new budgetary prices for both a 750,000 barrel
and 850,000, barrel tank. (CX 1388 at CBI/PDM-H 4015363; CCFF 792. PDM would charge
[ ], for a 750,000 barrel LNG tank, and [ ] for an 850,000 barrel
LNG tank. (CX 1388 at CBI/PDM-H 4015363).

901. On September 8, 2000, PDM’ s price for the 850,000 barrel tank was [
], ie, [ ], more than its price for the 750,000 barrdl tank. (CX 1388 at CBI/PDM-
H 4015363 in camera). Thisdifferenceis conagtent with, and only dightly more than, the
[ ] differencein the equivdent prices quoted by PDM to[ ] for these size LNG tanks.
(RX 157 in camera; CX 1760 (demondtrative), in camera).
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902.  Although the price quotationsthat [ ] received from CB&I, PDM, and Whessoe
did not include a quote for a 135,135 cubic meter (850,000 barrdl) tank, the range of bids that [
] received can be used to calculate prices for a 135,135 cubic meter single containment LNG tank.
(RX 157 a[ ]02004incamera). The pricesquoted by the three companies for a 120,000
cubic meter tank and for a 140,000 cubic meter tank, and the interpolated prices for a 135,135
cubic meter (850,000 barrdl) LNG tank, are shown in the table below: [

1(1d)

903. CB&lI'sand PDM’s[ ] price quotations for a 120,000 cubic meter LNG tank and
for 140,000 cubic meter LNG tank show that over this range the percent increase in the price of the
tank is substantialy smaler than the percent increase in the capacity of thetank. (RX 157 a[ ] 02
004 in camera; CX 1760 (demondtrative), in camera).

004. |

] (RX157a[ ]02004incamera; CX 1760 (demongtrative), in camera).

905. |
]. (CX 1388 at CBI/PDM-H 4015363,
in camera).
906. PDM’s| ] adjustment for the difference in tank size does not explain the

movement of PDM’s entire price curve after the letter of intent was signed nor other subsequent price
increases post-acquisition.

907. PDM'’s September 8, 2000 bids reflect an overal price increase, and suggest that,
after the letter of intent was signed, the price curve for PDM jumped to higher levels than PDM’s price
curve pre-acquisition. PDM’ s September 8, 2000 Cove Point bids indicate a | ] increase
above its equivaent pre-acquisition price quotesto[ ] for the same sizetanks. (CX 1388 at
CBI/PDM- H 4015363; RX 157 in camera; CX 1760 (demonstrative) in camera, emphass

supplied).
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908. Moreover, PDM’s proposed price for the 850,000 barrel tank, was aso [ ]
above PDM’s interpolated price quote for an 850,000 barrel (135,135 cubic meter) LNG tank. (CX
1388 at CBI/PDM-H 4015363; See RX 157 at[ ] 02004 in camera; CX 1760 (demondtrative),
in camera).

909. On November 1,2 and thereafter, PDM raised the price quote on Cove Point: to
[ ] on November 1; to [ ] on November 2; to [ ] theresfter.
Each of these price increases was well above PDM’ s pre-merger price curves. (CX 1160 at
CBI/PDM-H 4007485, in camera; CX 1388, in camera; RX 157 a[ ] 02004, in camera,;
Scorsone, Tr. 5333, in camera).

910. CB&!I'scurrent priceof [ ] for the Cove Point LNG tank is| ]
above CB&I'sequivdent[ ] priceof [ ] for atank of that Size, and [ ]
above PDM’sequivdent[ ] priceof | ] price for the same sizetank. ([ ,

Tr. 5333 incamera; RX 157 a [ ] 02004 incamera; CX 1760 (demonstrative) in camera).

911. Whileincreasing the price of the Cove Point LNG tank since the acquisition, CB& I
has till maintained the price below Whessoe' s interpolated price of [ ] million for atank of that
sze. (RX157a[ ]02004incamera; CX 1760 (demongtrative) in camera). CB&I could ill
increase the price of the [ ] Cove Point LNG tank by an additional [ ] before reaching
Whessoe' s equivaent price for that szetank. (RX 157 a[ ]02004in camera; CX 1760
(demondtrative), in camera).

13. The[ ]/Cove Point Comparison Showsthat Foreign Firms Cannot Restrain
CB&1 as Effectively as PDM

912. Thefollowing graph shows the history of PDM’s and CB& I’ s prices for the Cove
Point LNG tank, from early 2000 through December 2002, as well as the price quotations submitted
to[ ]by CB&Il, PDM and Whessoe for various Size single containment LNG tanks.  Trend lines
show gpproximate prices for CB& I, PDM and Whessoe for intermediate tank sizes.

913. Themost important point made by the graph isthat PDM and CB&I’s pricing after the
letter of intent was signed does not fall within a range of any price curve. CB&I’s current pricing,
reflected on the graph, shows the lack of pricing methodology in the post-acquisition period when
compared with pre-acquisition levels of pricingto[ ] or Columbia Gas.
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IN CAMERA
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914. Asshown in the above graph, PDM’sinitid price to Columbiafor the Cove
Point LNG tank, approximately [ ], was substantidly [ ] dbove PDM’s
corresponding pricequoteto|[ ] of | ] interpolated for the same size tank,
750,000 barrels (119,237 cubic meters). (in camera)

915.  Asfurther shown in the above graph, CB&I’s price to Columbia of [

], asrecorded in CB&I's March 3, 2000, Bid Review, is subgtantialy below PDM’s
initid price quotation and dightly (5.3%) above CB&I'spricequoteto| ] of [ ]
interpolated for the same size tank, 750,000 barrels (119,237 cubic meters). (RX 127 at CBI-
H008204).

916. Asrecognized by the customer and recognized by CB&1’s Mr. Marine,
competition from CB&I, prior to the acquisition, brought PDM’ s price down to [

], 6% below PDM’s corresponding price quoteto[ ], interpolated for atank of
approximately the same size, and exactly on the price quote trendlineto[ ] for the 750,000
barrel tank. (CX 226 at CBI-PL044978).

917. Asfurther shown in the above graph, CB& 1’ s proposed price, as recommended by
Mr. Marine on March 29, 2000, is exactly on CB&I's price quotetrendlineto[ ] for the 750,000
barrel (119,237 cubic meter) tank.

918. Asfurther shown in the above graph, PDM’s September 8, 2000, price quotes to
Williams for the 750,000 barrd LNG tank is[ ] higher than PDM’s March 2000 price of
[ ] asestimated by CB&1’s Mr. Marine. (CX 226 at CBI-PL044978; CX 1388 at
CBI/PDM-H 4015363).

919. Asfurther shown in the above graph, PDM’s September 8, 2000 price quotes to
Williams are above PDM’s equivalent price quotesto[ ] for the same sizetanks. The price quote
to Williamsisapproximately [ ] above the equivaent pricequoteto[ ] for the 750,000 barrel
(129,237 cubic meter) LNG tank and [ ] above the equivaent price quoteto [ ] for the 850,000
barrel (135,135 cubic meter) LNG tank. (RX 157 at[ ] 02 004; CX 1388 at CBI/PDM-
H4015363, in camera).

920. Asfurther shown in the above graph, PDM’s September 8, 2000, price quotes to
Williams, show a[ ] differencein price between the 750,000 barrdl tank and the 850,000 barrel
LNG tank approximately equivadent to the [ ] differencein price indicated by the trend line for
PDM’spricequotesto[ ]. (CX 1388 a CBI/PDM-H 4015363, in camera).

921.  Asfurther shown in the above graph, PDM’s November 1, 2000, estimate of

[ ] million for the 850,000 barrel (135,135 cubic meter) LNG tank is [ ] higher than
PDM’sinitid price of gpproximately [ ] for the 750,000 barrd tank, before
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competition from CB&| forced PDM to reduceits price. (CX 1160 at CBI/PDM-H 4007485, in
camera; CX 226 at CBI-PL044978).

922. The[ ]increaseinpriceisdmog identica tothe[ ] differencein pricefor the
two sze tanks contained in PDM’ s September 8, 2000, price quote to Williams, and is comparable
to, and only dightly higher than, the[ ] difference between PDM’s equivaent price quotesto[ ]
for those szetanks: | ] for a 750,000 barrel (119,237 cubic meter) tank and |

] for an 850,000 barrel (135,135 cubic meter) tank). (CX 1388 at CBI/PDM-H 4015363; RX
157a[ ]02004,incamera).

923. |

]. (CX 226 at CBI-PL044978; CX 1388 at CBI/PDM-H 4015363,
in camera; CCFF 785.

924.  Asfurther shown in the above graph, PDM’sfurther [ ] increasein the price of the
tank, following Mr. Scorsone' s November 1, 2000, meeting to review the price prior to submitting
PDM’s bid to Williams on November 2, 2000, brought the price up to [

10 ] above PDM’s | ] interpolated pricequoteto[ ] for an
850,000 barrel (135,135 cubic meter) tank. (RX 157 at[ ] 02 004; CX 1160 at CBI/PDM-H
4007485, in camera).

925. The above graph further showsthe [ ] price CB&I would have bid on
the 850,000 barrel tank as stated on CB&I's February 21, 2001, Estimate Summary Sheet. As
shown on the graph, the price paid by Williamsis| ] above CB& I’ s estimate for the tank. (CX
906 at CB& 1 031076-HOU, in camera). CCFF 818.

926. Findly, the graph shows CB&I’s current price of [ ] for the Cove
Point LNG tank. Asshown in the graph, the current priceis| ] above the price stated on
CB&I’'s February 21, 2001, Estimate Summary Sheet and [ ] above CB& I’ s interpolated
pricequoteto[ ]of [ ] for the 850,000 barrel (135,135 cubic meter) tank.
( , Tr. 5333, in camera).

927. Asshown inthegrgph, CB&I could nevertheess increase its current price for the
tank by an additiond [ ] before reaching Whesso€e' s interpolated price quote of |

Jto[ ] for the 850,000 barrd (135,135 cubic meter) tank. (RX 157a[ ] 02004, in
camera)

928. Absent the acquisition, CB& 1 and PDM would have congtrained each others' pricing
to levelsthat are within the ranges of the two firms' price curves prior to the acquisition. Because
CB&I isnow unredtrained, it isnow ableto increaseits pricemorethan|[ | above pricing levels that
existed prior to the acquigition.
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14.  The Memphis, Tennessee Project: Pre-merger Price
Competition Between Respondents

929. Since Cove Point, CB&I hasused PDM’s“fat” and “excessve’ cost estimates on
Cove Point as a benchmark to implement higher prices and marginsto other LNG customers.

930. TheLNG projects for Memphis Light, Gas & Water (“Memphis’) illudtrate three
important themes of thiscase. (1) Prior to the merger, CB&I and PDM competed vigoroudy to win
this project, and Memphis benefitted in the form of lower prices (and CB& | suffered in the form of
sngle-digit margins). (2) Prior to the merger, foreign firms—Whessoe and TKK — bid against CB&|
and PDM but were not competitive because their costs and prices were at least 40% higher. (3)
Since the merger, CB& | recognizes that with the dimination of PDM as its closest competitor and the
inability of other firmsto replace PDM as a price congtraint, CB& | can now raise prices and earn
sgnificantly higher margins

931. In 1994, Memphis sought bids for the congtruction of a peak-shaving plant in
Capleville, Tennessee. (Hall, Tr. 1778-1779; Price, Tr. 650). This peak-shaver would provide
additional LNG supply to compensate for peak demand of LNG in the year 2001. (Hall, Tr. 1779).

932. Memphisviewed CB&I and PDM as the most capable domestic suppliersfor the
project. Clay Hall, project engineer and manager for Memphis, believed that “essentidly we had two
viable companiesin the United States that could compete” for the project — CB& I and PDM. (Hall,
Tr. 1799-1800).

933. Memphis sought additiona bidders to maximize competition and obtain alower price.
(Hdll, Tr. 1800). Memphis encouraged Black & Vegich, an engineering firm, “to team up with a
foreign tank builder to compete, ” and also encouraged L otepro, a German engineering firm, to
compete in the bidding process. (Hdl, Tr. 1799).

934. Black & Veatch partnered with TKK for the LNG tank portion of the project, and
Lotepro partnered with Whessoe. (CX 319 at CBI-ATL003104; Hall, Tr. 1804-1805).

935. The prices quoted by CB&I, PDM, Lotepro/Whessoe and Black & Veatch/TKK for
the LNG tank portion of the project reflect CBI’s and PDM’ s sSgnificant cost advantage vis-aVvis
foreign firms. The following chart shows each firm’s bid for the LNG tank. (CX 829 a 5; Hdll, Tr.
1876; Price, Tr. 648).

Firm Price
PDM $10,500,000
CB&I $10,500,000

L otepro/Whessoe $15,000,000
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Black & Veatch/TKK $16,700,000

936. Memphis consdered the level of competition between CB& I and PDM to be very
“very compstitive” (Hadl, Tr. 1804).

937. Incontrast, Whessoe' s bid was 43% higher than CB&1 and PDM, and TKK’ s hid
was 59% higher. (See also Hall, Tr. 1810; Price, Tr. 561; Kistenmacher, Tr. 901).

938. Lotepro later lamented to CB& | that Lotepro’s bid on the Memphis project “was
redlly strained by not being able to include a CB& I or PDM tank, and his current market study
prompted his cal to discuss whether [CBI’ g position [about partnering with Lotepro] may have
changed at al since [Memphig].” (CX 184 at CBI-PL012440).

939. Tothisday, Black & Vestch has*concerns’ about whether aforeign tank supplier can
provide a“competitive price” against CBI. (Price, Tr. 634-635).

940. PDM was not selected because its specifications for non-tank portions of the project,
such as paving the driveways, did not meet Memphis' specifications. (Hal, Tr. 1878-1879).

941. Memphis awarded the contract to CB&I. (Hall, Tr. 1777; CX 46 at CB&| 033870-
ATL).

942. CB&I'sfirmfixed priceto Memphisincluded an[ ] profit margin.

943. The Memphis project shows that foreign firms are at a significant cost disadvantage
againgt CB&I. Inthe absence of PDM, CB&I’s closest competitor, CB& 1 could have increased its
tank price between 43% and 59% before one of the foreign firms would have congtrained CB&1's
bid. See also Merger Guidelines 8 2.21, n. 21 (*A merger involving the first and second lowest-cost
sdlers could cause prices to rise to the congtraining level of the next lowest-cost sdler.”).

15.  The Memphis, Tennessee Project: Post-Merger Price Increase by CB&|

944.  In 2002, Memphis sought pricing information for another 300,000 barrel LNG peak
shaving tank. (Hdl, Tr. 1824-1825).

945.  In January 2002, Memphis contacted CBI’ s Eric Frey, a business development
manager. Memphis called CB& | because CB&I isthe [ ] that can provide
[ ] tank pricing in the United States. (CX 422 at CBI-E009500, in camera; Hall, Tr.
1825, 1826, 1827).

946. Memphisdid not contact other LNG firms because Memphis cannot “trust” the pricing
information from foreign firms. (Hdl, Tr. 1828).
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947.  On January 15, 2002, Mr. Frey e-mailed Marty Smith, a CB&| vice president of
globa LNG sdes, with the proposa to quote Memphisapricethat “reflect abouta| |
margin after Tota Internd Cost.” (RX 732 at CBI 071501, in camera).'?

948.  On January 15, Mr. Smith ingtructed Mr. Frey to quote Memphis[ ] million, dmost
[ ] higher than what Frey had originaly prepared. (RX 732 a CBI 071502, in camer a;
CX 422 at CBI-E 009500, in camera; [ ], Tr. 5323, in camera). Mr. Smith explained that
Mr. Frey’sorigind estimate was |
] (RX732a
CBI 071501, in camera).

949.  On January 16, Mr. Frey quoted Memphisabudget priceof [ ] million for a
300,000 barrel tank. (RX 732 at CBI 071499-500, in camera).

950. OnJduly 17,2002, Clay Hal of Memphis e-mailed Mr. Frey to comment that “we dl
know that CBI/PDM is, in fact, the only qudified US based firm cgpable of executing thework.” (CX
786 at CBI 065153).

951. Mr. Hall added that Memphisis “concerned about where we re going to get
competition for our bidsin the next few years ... because we don’'t see anyone out there with
experience that could come into the market and compete with CBI/PDM.” (Hal, Tr. 1830).

952. Basad on the 1995 Memphis bidding experience, CB& I knew that it had a
competitive advantage againgt foreign firms. Joe Godown, a CB& | employee, wrote in a November
30, 1994, email that there was an absence of “tough competition” from foreign firms because an
“economica” LNG tank price was not “available’ from Whessoe, (CX 319 at CBI-ATL003104).
Carroll Davis, aCB&| vice president, observed that Whessoe' s and TKK’ s bids “ did not turn out to
be very competitive.” (CX 184 at CBI-PL012440).

953.  Respondents presented no evidence that its post-merger pricing to Memphis was
negatively impacted by any competitor, foreign or domestic.

954.  Inthe 1995 Memphis bidding contest, CB& | had to bid a alow price that garnered it
onlyan[ ] marginin order to beat PDM. Post-merger, unrestrained by PDM and knowing that
foreign firms cannot provide an “economica” or “very competitive’ price, CB& | exercised market
power by offering ahigher pricetha includesat leesta[ ] margin, anearly four-fold increase from
pre-merger levels.

2 Frey tedtified a his deposition that the[  ]% margin quoted to Memphis represented “ about
[ ] of what you want to cal margin on this other estimate and about [ ]% of
cushion.” (CX 416at 71 ([ ), in camera). Assumingthe[ ]% marginiscomprised of
al ]%“margin” anda[ ]% “cushion,” as Frey contended, CB&I’s margin still representsa
[ 1% increase over pre-acquisition margins.
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16. TheFairbanks, Alaska Project: Post-Merger Price Increase by CB&|

955. TheLNG project for Fairbanks Naturd Gas, LLC in Alaska (“Fairbanks’) illustrates
that, since the merger, CB& | recognizes that the eimination of PDM asits closest competitor and the
inability of other firms to replace PDM as a price congraint provide CB&| with the opportunity to
raise prices and earn sgnificantly higher margins.

956. In 2002, Fairbanks explored the possibility of expanding its storage capacity with a
fidd-erected LNG tank. Fairbanks considered LNG tanks cagpable of storing one million and five
million gallons. (CX 370 at 21, 30 (Britton, Dep.); Smpson, Tr. 3107).

957. Farbanksretained the services of CDS Research, an LNG consulting firm, to assist in
the project. CDS Research helped prepare a budget for the project. CDS Research’ s methodology
conssted of taking the “industry standard for benchmarking at costs per gallon and then factored in an
adjustment factor for size of the tank and referred back to ... recent projects to kind of do a
comparison ... ” (CX 370 at 97 (Britton, Dep.)).

958. CDS Research’sandysisincluded a* 15% adjustment factor on the industry standard
for sze of the facility ... the industry standard budget pricing for the sze”” (CX 370 at 98 (Britton,

Dep.)).

959. Basaed on CDS Research’s andysis, Fairbanks concluded that a one-million galon
fidd-erected LNG tank would cost approximately $2.2 million dollars. (CX 370 at 18, 19, 21
(Britton, Dep.)). Fairbanks further concluded that the total cost of the LNG tank and the necessary
systems would be approximately $5 million. (CX 370 at 46-8 (Britton, Dep.)).

960. CDS Research contacted multiple tank suppliersin order to creste a competitive
bidding situation for Fairbanks. CDS Research found that suppliers were unwilling to provide
budgetary pricing information. (CX 370 at 33 (Britton, Dep.)).

961. Theonly firmwilling to submit pricing information was CBI. Having only one
competitor left Fairbanks in an undesirable position because it prefersto “have more than one
company to get quotes from.” (CX 370 at 89 (Britton, Dep.); see Smpson, Tr. 3120 (Dr. Simpson
concluded that foreign builders of LNG tanks were not interested in building this tank for Fairbanks)).

962. OnMay 17,2002, CB&| prepared atotal budget price of $14.2 million for the
turnkey services provided on the one million galon tank.® (RX 407 at CB& | 066666; see Simpson,
Tr. 3107 (The 20% margin was much higher than margin leves prior to the acquisition).

13 CB&I quoted atota budget price of $18 million for the same service on the five million
galon tank. (RX 407 at CB& | 066664-066665; CX 370 at 42 (Britton, Dep.)).
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963. CB&lI’sinternd estimate worksheet shows that of the $14.2 million tota price, the
price of the one-million gallon tank was $3.6 million. (RX 407 at CB&| 066666).

964. CBI’'s$3.6 million price was $1.4 million higher than Fairbanks estimate of $2.2
million based on its consultant’ sanalysis. (RX 407 at CBI 066666; CX 370 at 19 (Britton, Dep.)).

965. Fairbanks expected “margingl]” cost increases between 1999 and 2002, but saw no
reason that such increases would be “sgnificant” enough to raise the tank price by more than 60%.
(CX 370 at 21 (Britton, Dep.)).

966. In addition to the $3.6 million for the tank aone, CB& | estimated $7.3 million in other
cogts for the component systems and plant facilities. (RX 407 a CBI 066666). This $10.9 million
figure “includes 20% margin.” (RX 407 a CBI 066666). CBI then added 30% to the $10.9 million
figure to account for the location. (RX 407 at CBI 066666).

967. Respondents presented no evidence that its post-merger pricing to Fairbanks was
negatively impacted by any competitor, foreign or domestic.

17.  Comparing Fairbanks Post-Merger Price
with British Columbia Gas' Pre-Merger Price

968. From Fairbanks perspective, CBI’s pricing to Fairbanks compares unfavorably with
PDM’s pricing on a comparable project before the merger.

969. In 1996, BC Gas sought budget prices from PDM for various sized LNG tanksto be
built in Vancouver, British Columbia. (CX 791 a PDM-HOU 2015258).

970. PDM’sresponseincluded a budget estimate of $3.6 million Canadian dollarsfor a 1.2
million galon LNG tank. (CX 791 at PDM-HOU 2015260 (the project was calculated was a 1.38
exchange rate)). Cdculating what the price would have beenin U.S. dollarsin 1996, PDM’s price
would have converted to $2.6 million. (See CX 370 at 94 (“Q: Do you know what the exchange rate
wasin 19967 A: Probably about 1.4.”) (Britton, Dep.)).

971. PDM’s$2.6 million price to BC Gas was only $400,000 more than the $2.2 million
estimate CDS Research provided to Fairbanks, which was based on “industry standard for
benchmarking at costs per gallon” and “recent projects.” (CX 370 at 97 (Britton, Dep.)).

972. PDM’s$2.6 million price was for a 1.2 million galon LNG tank, whereas Fairbanks
sought a 1.0 million gdlon tank. Applying adownward adjustment in the price to account for smaler
size of the Fairbanks tank, PDM’s $2.6 million price to BC Gas would have been lower for a1.0
million gdlon tank. (See CX 791 at PDM-HOU 2015258).

973.  Dr. Smpson compared the budget price for the Fairbanks project to budget price
provided by PDM to BC Gasin 1996 for a 1.2 million- gallon LNG tank. The expert found that the
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low end for the range of accuracy for the Fairbanks price exceeded the high end for the range of
accuracy for the BC Gas price by approximately 20 percent. (Simpson, Tr. 3108-3110; CX 791).

974. Dr. Smpson testified that he did not believe that generd inflation could account for the
price increase (Simpson, Tr. 3110). Dr. Smpson noted that wages for construction workers had
increased about 4 percent per year between the two bids, but that sted prices had fallen during this
period and that CB& | and PDM had become more efficient over time (Smpson, Tr. 3110).

975.  Dr. Smpson did not believe the location of the LNG tank in Fairbanks could explain
the price increase because the tank in British Columbia was dso located in aremote area. (Simpson,
Tr. 3110-11).

976. Findly, Dr. Smpson testified that he did not believe that the price difference could be
explained by alower cost for Canadian labor because the field erection cost of a project is only about
25 percent of the price and because PDM did not have a trained work force in western Canadaiin
1996. (Simpson, Tr. 3111 (citing to CX 1204)).

977. Usng and factoring al of the variables that should have made CB&I's Fairbanks price
equa to, if not lower than, PDM’s BC Gas price, PDM’s pre-merger price to BC Gas of $2.6 million
on al1l.2 million gdlon tank as a benchmark, CBI’s post-merger price to Fairbanks of $3.6 million on
a 1.0 million gdlon tank gppears anticompetitive.

18.  TheDynegy Project: CB&| Attemptsto Exercise Market Power

978. TheLNG project for Dynegy illustrates two important themes of this case. (1) CB&I
recognizes that with the imination of PDM asiits dlosest competitor and the inability of other firmsto
replace PDM as a price congraint, CB&I will attempt to leverage its market power and force
customers to accept CBI’ s terms and forego competitive bidding. (2) If acustomer balks, CB& I will
walk away and leave the customer to dedl with higher-priced competitors.

979.  In 2001, Dynegy announced that it would build an LNG regasification facility
containing three LNG tanksin Hackberry, Louisiana. (Puckett, Tr. 4540).

980. On the Dynegy project, in order to maximize competition and obtain the best price,
Dynegy chose to “bresk the project up into pieces,” rather than let one firm handle dl phases of the
project on aturnkey basis. (Puckett, Tr. 4543-44). CCFF 843. Dynegy separated the LNG tank
contract from the EPC contract and sought competitive bidding for the LNG tanks. (Puckett, Tr.
4544). Dynegy’s project manager explained that Dynegy chose to competitively bid the LNG tanks
because “ experience has shown us that when we can competitively bid a project...we will typicaly get
what we think will be the best vaue” (Id. at 4571).

981. In order to minimize competition and obtain the highest margin, CB& | atempted to

force Dynegy to accept CB& | as aturnkey contractor so thet it could supply the LNG tanks as well
asfacilitate the other portions of the project.
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982. Dynegy incdluded CB&1 on alist of prospective candidates to competitively bid for the
FEED study, but CB&| “eected at that time to remove [its] name from consderation for performing
the FEED study.” (CX 518 at CBI 019777-HOU; see also Glenn, Tr. 4244 (Glenn confirmed that
CB&| eected not to participate in the FEED study proposal because it did not want to send its facility
information on the tanks for othersto evauate)).

983. Dynegy used a competitive bidding process to select its EPC contractor. Seeking as
many competitors as possible, Dynegy interviewed CB&I, Kvaerner, Technip, Skanska, KBR, and
Bechtdl. (Puckett, Tr. 4544-46).

984. CB&I refused to bid on the EPC portion of the project if it could not construct the
facility on aturnkey bads, i.e., be the entity that would perform the EPC function, including sdecting
the LNG tank supplier, and the entity that supplied the LNG tanks. (Glenn, Tr. 4242; Puckett, Tr.
4570). On November 20, 2001, Michadl Miles, CBI’ s representative to Dynegy, derted Dynegy that
CB& I would not bid because of an “interna company decison” that the * project as structured does
not fit our corporate strategy.” (CX 139 at CBI 019781-HOU; see also Glenn, Tr. 4242).

985. CB&lI preferred to bid Dynegy turnkey because “[tJurnkey, design build projects
typicaly return higher margins than stand done storage tank projects.” (CX 660 at PDM-
HOUO005013). Executives at CB& | such as Mr. Scorsone acknowledge that turnkey is indicative of
“higher margins’ to many industry participants. (Scorsone, Tr. 2812-13; see CX 431 a 46 (Glenn,

Dep.)).

986. Dynegy’s point person on the Hackberry project, William Puckett, understood CBI’'s
position to be that CB& 1 was * not interested in participating in the termind portion of the project if
[Dynegy was| going to competitively bid the LNG tanks.” (CX 518 at CBI 019777-HOU; Puckett,
Tr. 4558; CX 1528 at CBI 071381 (“CB&I...would not competitively bid the LNG tanks”)).

987.  Acceding to CB& I’ s ultimatum would have denied Dynegy the fruits of competitive
bidding — lower LNG tank prices. Thus, on August 3, 2001, Dynegy informed CB&| thet it was
dropped from consideration on the EPC contract. Dynegy reasoned that CB& | could not be
expected to “provide a competitive price for the LNG tank, given that this scope would be sdif-
performed by CB&1.” (CX 516 at CBI 019867-HOU).

988. CB&I urged Dynegy to reconsider. (Puckett, Tr. 4559; Glenn, Tr. 4245; CX 516 at
CBI 019867-HOU). CBI’stactic wasto remind Dynegy of the regulatory difficulties Dynegy would
face without CB& I’ s experience and contacts. On August 14, 2001, Miles wrote Dynegy that “ CB& |
brings unmatched experience in preparing the documents describing the facility that are necessary for
permitting and/or filings for FERC authorization permits... This critical stage of your project in
Hackberry is best undertaken by CB&1, whom the permitting agencies, most especidly FERC, know
and respect.” (CX 516 at CBI 019867-HOU, CBI 019868-HOU).

989. On October 17, 2001, Dynegy chose Skanska, who would work with Black &

156



Veatch, to perform the EPC portion of the project. (Puckett, TR. 4547-48; CX 138 at CBI
019913). Skanskawas chosen because it agreed to Dynegy’ s condition that the LNG tank supplier
be sdlected from a competitive bidding process open to multiple suppliers, not just itself. (CX 138 a
CBI 019913-HOU).

990. Inlate 2001, Dynegy solicited tank pricing from CB&I, TKK/ATV, Technigaz, and
Skanska/\Whessoe. (Puckett, Tr. 4552-53). Black & Veatch was eager to have CBI’ s bid because
of “concernsthat if we do not have a domestic tank price for that project that the prices that [Dynegy]
would receive for those tanks would be higher.” (Price, Tr. 622).

991. CB&lI refused to submit its LNG tank pricing information to Dynegy’s EPC
contractor, the Skanska/Black & Veatch team. (CX 517 at CBI 019784-HOU).

992. CB&I bdieved that congtruction by CB&I of the LNG tanks would aid Skanskain
observing CB&I's crews, suppliers and construction methods. (CX 1528 at CBI 071381). Inan
October 22, 2001 internd e-mail, CBI’s Marty Smith advised Miles againgt submitting abid to
Dynegy: “Mike, right now | can’'t see any meritsto bid the tanks to this group. Besides Skanska,
B&V isdso acompstitor... They may eventualy get here but we don’t need to give them any
assistance” (CX 1528 at CBI 071381).

993. CB&I advised Dynegy that it would submit a price for the LNG tanks only “directly to
Dynegy” and that the bid would only be “alump sum, firm fixed price proposa for the totad EPC
scope of the project.” (CX 517 at CBI 019784-HOU).

994. Dynegy regected CB&I's conditions, and CB& | chose not to submit abid for the
LNG tanks. (CX 518 at CBI 019777-HOU; Puckett, Tr. 4556-7; Glenn, Tr. 4248).

995. Because CB&I refused to bid, Dynegy was “very concerned” about “maintaining
competition” for the LNG tank. (Price, Tr. 609). Dynegy attempted to persuade CB& to rethink its
position: Dynegy “invested time and effort to insure that there would not be any conflict of interest,”
by establishing a procedure whereby CB& I’ s and other tank bids would be evauated by someone
other than Skanska. (CX 518 at CBI 019777-HOU). Dynegy offered that if this procedure was not
aufficient, CB& I should “please et us know what would meet your needs to bid the LNG tanks.”

(CX 518 a CBI 019777-HOU).

996. By thetime CB&I changed itsmind, it wastoo late. Dynegy felt compelled to decline
CBI’s offer to bid “due to both the timing ... it was S0 late in the bidding cycle in that we had received
bids, if | recall, that | did not fed it would be fair to the other bidders.” (Puckett, Tr. 4572).

997. Dynegy islikely to pay ahigher price for the LNG tanks supplied by TKK, Whessoe
or Technigaz than it would if CB&I had bid.

998. Dynegy does not have the “ staff, experience and knowledge to andyze the bids and
make an informed decision,” so it must rely on the andys's of its consultants about LNG tank prices.
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(CX 138 at CB& I 019913-HOU).

999. Dynegy’s conaultant, Brian Price of Black & Veatch, was involved in the bidding for
the Memphis project in 1994 and has first-hand knowledge about the higher prices of foreign
suppliers. There, Black & Veatch partnered with TKK against CBI, PDM and L otepro/\Whessoe.
Asexplained earlier, TKK’s LNG tank price was at least 43% higher, and Whessoe' s price was at
least 59% higher than CB&I’s and PDM’ s tank prices. CCFF 937.

1000. Based on his experience on the Memphis project and industry knowledge, Mr. Price
expressed “concerns’ that the price Dynegy will pay for the LNG tanks would be “higher” without
CBI’ s participation in the bidding. (Price, Tr. 622).

1001. CB&I dso knowsthat its LNG pricesin the United States are lower than the prices of
its Dynegy competitors. CB&I learned from the Memphis bidding example that foreign firms could
not provide “economica” or “competitive’ LNG prices. CCFF 952, 939. CB&| tellsthe publicinits
SEC filings that it has a“competitive advantage’ againg foreign firms because of its superior
knowledge of loca business conditions. CCFF 426. CBI’s merger integration and planning
documents state that CB& | will use its “pricing advantage” againgt foreign competitorsto its srategic
advantage. CCFF 433.

1002. Technigaz cannot provide competitive tank prices. Technigaz/Zachry submitted a bid
for the LNG tanks, but [ ] in August of 2002. (Fahdl, Tr.
1632, in camera).

1003. It remains to be seen whether the Dynegy project can be completed on areliable and
timely basis, in the same manner that CB& | and PDM did throughout the 1990s when they won every
LNG project in the United States. Black & Vesich is concerned that the foreign suppliers will not
meet Dynegy’ s congtruction schedule, a concern Black & Veatch would not have had with PDM.
(Price, Tr. 626-628).

1004. Respondents contend that the Dynegy project demonstrates that entry by foreign firms
has occurred and is sufficient to restrain CB& | from engaging in anticompetitive conduct.
Respondents contention is belied by Gerad Glenn's satements to the investment community on
October 31, 2002, which isvoid of any percelved competitive threet:

Wi, I don't know that there are fewer. There are some that have run
on hard times. There are those that have stubbed their toe. You
know, you're only as good as your last job. And we' reredly proud
of the fact that, you know, alot of owners out there, if they go to build
a sophisticated project, like an LNG project or an LNG tank, they
don’t want to take a chance on a low price and a potential
second classjob or shoddy welding or any of that kind of stuff.
The kind of work that we do is very specidized, very sophisticated.
We have an excellent track record.
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And we think that, short of somebody coming in, which they do, and
just taking a big dive on the price, that we can win the work every time
technicdly. And if they want to divein and take thework for less
than they can executeit for, that’sfine, we'll just Sit and watch
them go out of business, too.

(CX 1731 at 44-45) (emphasis supplied).

1005. Respondents presented no evidence that CB& I’ s post-merger strategy with Dynegy
was influenced by the presence of TKK, Technigaz and Whessoe. While Respondents point to the
fact that some foreign firm will likely win the LNG tank contract with Dynegy, Respondents did not
present any business documents indicating that its executives felt competitive pressure because of the
foreign suppliers.

1006. Theteaching of the Dynegy project isthat CB&| attempts to leverage its dominant
position against customersin order to extract higher prices and margins. In order to avoid CBI's
stranglehold, some customers perceive no other choice but to seek inferior dternatives. Thisis neither
competition nor sufficient entry. 1t is an anticompetitive effect.
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19. TheYankee Gas Project: CB&| Attempts to Exercise Market Power

1007. The LNG project for Yankee Gasis smilar to the themes of the Dynegy project,
except that with Y ankee Gas, CBI’ s strong-arm tactics have achieved consderable success.

1008. 1n 2001, Yankee Gas, anaturd gas distribution company, initiated plansto construct a
360,000-barrel LNG peak shaving facility in Waterbury, Connecticut. (JX 21 at 17-18
(Andrukiewicz, Dep.)).

1009. During the first quarter of 2001, Y ankee Gas retained the services of CHI Engineering
(“CHI™), aconsulting firm, to perform a preliminary engineering and budget sudy. (JX 21 a 23
(Andrukiewicz, Dep.); CX 1507 at CBI 059483).

1010. On April 23, 2001, CHI issued arequest for prices exclusively for the LNG tank
portion of the project rather than “facility turnkey pricing.” (CX 1507 at CBI 059483).

1011. CHI’srequest was sent to CB& 1, SkanskalWhessoe and Technigaz. (CX 1507 at
CBI 059483; JX 21 a 24 (Andrukiewicz, Dep.)).

1012. Aswith the Dynegy project, CB&I did not want to deal with amiddieman. CB&
wanted the owner’s ear done and refused to submit pricing information unless it was sdected asthe
turnkey contractor.

1013. On May 4, 2001, Frey wrote Chris Beschler, VP of Operations at Y ankee Gas, that
CB& I wanted to do the work on aturnkey basis, emphasizing its experience and capability in that
type of project. (CX 417 at CBI 026845-6-HOU).

1014. CB&l told Yankee Gas that it would not submit pricing information for the tank
portion to CHI because CHI was a*“competitor,” even though in its own interna documents CB& |
refersto CHI asa“rdatively smal consulting/engineering firm” in New Hampshire. (CX 430 a& CBI
026934-HOU; CX 1507 at CBI 059483). Thereisno evidence that CHI has ever constructed any
kind of field-erected storage tank in the United States.

1015. CB&l’sEric Frey, the sales representative to Y ankee Gas, vowed to “make every
effort to restructure how the project will be bid and executed.” (CX 430 at CBI 026934-HOU).

1016. CB&I acquiesced only dightly to Yankee Gas' request that CB& | temporarily table
the turnkey issue, and first provide pricing information for the LNG tank alone. Frey “agreed but
indicated [to Y ankee Gas| that we would not be putting our best numbers on the table until we had the
opportunity to meet directly with Yankee Gas.” (CX 1507 at CBI 059483). Frey indructed histeam
to prepare budgetary pricing “with very little detail.” (CX 430 at CBI 026934-HOU). Inthe
meantime, Frey would “continue to pursue a meeting with Y ankee Gas as soon as possible.” (CX 430
at CBI 026934-HOU)).
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1017. OnJdune 27, 2001, CB& | submitted arange of budget prices “with very little detail” to
CHI for the tank portion of the project. (CX 1507 at CBI 059483; CX 430 at CBI 026934-HOU).

1018. CB&Il understood that Y ankee Gas was ratively inexperienced in the LNG industry
and would have to rely on consultants to advise it on tank pricing. At a September 8, 2001, meeting
with CB&I, Y ankee Gas “readily admitted that they know very little aout the LNG industry and that
they were banking heavily on the report from CHI.” (CX 1507 at CBI 059484).

1019. In October of 2001, CHI announced its“intent to bid the [Y ankee Gas] project
turnkey.” (CX 1507 at CBI 059484).

1020. [

] (CX 1507 at CBI 059484; see also CX 787 at CBI 065244, in
camera) ([

1)

1021. AsCB&I had direct accessto Y ankee Gas, CHI turned to turn to higher-priced
foreign firmsfor bids on the LNG tank. CHI received pricing information from Whessoe and
Technigaz. (JX 21 at 24 (Andrukiewicz, Dep.); CX 1507 at CBI 059484).

1022. CB&I knows from the Memphis bidding experience and other sources that Whessoe
and other foreign firms cannot provide “economica” or “competitive” LNG tank pricesin the United
States. CCFF 952, 939.

1023. Reasonably assured that its Y ankee Gas competitors cannot undermine it and without
PDM asaredraint, CB&I isfreeto exercise market power. Thus, CB&I’s budget estimate for the
Y ankee Gas project anticipatesamarginof [ ], well-above its pre-merger levels. (RX 54 at CBI
026812-HOU, in camera; CX 421 at CBI 026843-HOU; [ ], Tr. 5317, in camera). CB&I
cited the price paid for the Cove Point LNG tank in setting the price for Yankee Gas. (CX 421 at
CBI 026843-HOU (“Yankee Gasmargin[ ], Cove Point sold @ [ Jwith[ ] profit”)).

1024. | 1.
(CX 787 at CBI 065242, in camera).

1025. Respondents presented no evidence that its post-merger strategy with Y ankee Gas
was negatively impacted by any competitor, foreign or domestic.

1026. If PDM had not been acquired by CB&I, Y ankee Gas would be in a better
negotiating position because it would have had three bidders instead of two today, one of whom —
CHI — gppears to have little experience in the congtruction of LNG tanks. Marc Andrukiewicz,
Director of Gas Management at Y ankee Gas, confirmsthat if PDM “were a separate entity ... | would
be looking to as many potentia constructors of these facilities as is reasonably possible to ask to bid.
That serves our company the best.” (JIX 21 at 55 (Andrukiewicz, Dep.)).
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20. Post-Merger LNG Margins Are
Substantially Higher than Pre-Merger Margins

1027. Respondents business records show pre-merger margins on LNG projects ranging
from[ Jto[ ]. CCFF 1029-1033, 1037.

1028. CB&I’sbusiness records show post-merger margins on LNG projects ranging from
[ Jtoabove[ ]. CCFF 1038-1041.

1029. A 1997 overview of CB&I’sbusinessin North Americarecordsthat CB&1's
“Comparative Margin Levels’ for “low temp/cryogenic [dl the relevant products]” were 2.5% for
“average total work sold,” and 8-10% for “negotiated” business. (CX 227 at CBI-PL 045109).

1030. 1n 1994, Memphis Light, Gas & Water sought bids for an LNG tank to be
congtructed at Capleville, Tennessee. CB& | quoted a price of $8,668,306 to Memphis Light, Gas &
Water for itsLNG tank. CB&I’spriceincluded amarginof [ ]. (CX 906 at CBI 031074-HOU, in
camera).

1031. Prior to the acquisition, CB& | was the sole-source contractor for the Pine Needle
Peakshaver Project. 1n 1995, CB& I quoted a price of | ] for the Pine Needle LNG tank,
includinga[ ] margin. (CX 906 a CBI 031075-HOU, in camera).

1032. In 1997, CB&I priced an LNG tank for Columbia Gas, to be built in Ohio, at
[ ], includingamarginof [ ]. (CX 168 a CBI-PL007243, in camera).

1033. 1n 1997, Southern Union Company aso solicited pricing for an LNG tank to be
constructed at Kansas City, Missouri. CB& | submitted a price for the LNG tank of [ ]
withamarginof [ ]. (CX 613 a CBI-PL010926, in camera).

1034. 1n a1998 sdesdocument, PDM lists an LNG tank for Westcoast, Vancouver as one
with a “Pending Quot[€]” of $26,676,000 with amargin of $2,861,000. (CX 426 at PDM-
HOU016215).

1035. 1n 1999, Citizens Gas sought pricing information for an LNG tank to be constructed at
Indiangpolis, Indiana. PDM responded with a price of $15,000,000, including amargin of
$2,000,000. (CX 1038 at PDM-HOU011315).

1036. InMarch 2000, CB& I quoted a price of [ ] to Columbia LNG for the
Cove Point LNG tank, including a[ ] margin. (RX 127 at CBI-H008204).

1037. PDM'’s pre-acquisition quote to Columbia LNG for the Cove Point project was

[ ], with a profit of | ] and an SG&A feeof | ]. (CX 1058 at PDM-
HOUO017465).
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1038. In June 2001, four months after the acquigition, CB&I provided Y ankee Gas with
pricing information for its LNG Tank to be built in Waterbury, Connecticut. The price provided to
Yankee Gasincluded a[ ] margin. ([ ], Tr. 5317, in camera; CX 421 at CBI 026843-
HOU).

1039. InJanuary of the following year, CB&I’s pricing information to Fairbanks Natural Gas
for an LNG tank included a 20% margin on a $14,200,000 tank, as well as an additiond 30%
padding for the Alaskalocation. (RX 407 a CBIl 66666, 66668, 66672).

1040. When Memphis Light, Gas & Water requested pricing for anew LNG tank to be built
a itsexigting Capleville, Tennessee location in January 2002, CB&I’s price to Memphis Light, Gas &
Water included a ] marginand a| ] Technology Services Fee. (CX 423 a CBI-E
009509-10, in camera).

1041. InJune2002,[ ] sought tank pricing information for its Tampa facility, CB&
quoted apriceto[ ] of [ ]sindudinga[ ]marginanda| ] Technology
Services Fee. (RX 643 at CBI 069175, in camera).

1042. According to Mr. Scorsone, CB&I’s December 2002 pricing for the Cove Point tank
is[ ], witha[ ] profitand a[ ] Technology Services Fee.
( ], Tr. 5313-14; RX 123).

1043. Net profit margins and margin as a percent above cost can be caculated using the
above datafor both CB& | and PDM’s LNG tank projects between 1994 and 2003:
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1044. Net profit margin (“Profit Margin”) is caculated as a percentage of the project price,
while margin as a percent above cost (“Margin’) is caculated using the equation:

Profit Margin+ Technical Service Fee (SG& A)*

Total Price- (Profit Margin + Technical Service Fee/SG&A)

1045. The table shows that the pre-acquisition unweighted average of the reported profit
marginsis|[ |

1046. The table so shows that the post-acquisition unweighted average reported profit
marginis| ], 214.5% increase over pre-acquisition margin levels.

1047. Thetable dso showsthat the unweighted average of the pre-acquisition marginsis
[ 1

1048. Thetable dso shows that the unweighted average of the post-acquisition margins is
[ ], 213.9% increase over pre-acquisition margin levels.

1049. The following graph repests the information shown in the previous table, and reflects
the increase in LNG tank margins post-acquisition calculated as percent above cost:

14 (See Scorsone, Tr. 4819. (“The gross margin, which these numbers indicate, include the
SG&A cogtsin them....SG&A means sdes and general administrative costs plus profit”)). [

]. (e.g. CX 906 at CBI 031074-
HOU, 031075-HOU, in camera; CX 168 at CBI-PL007243, in camera).
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1050. The graph demondratesthat prior to the acquisition, margin levels ranged from
[ Jto[ ]

1051. The graph aso demondtrates that post-acquisition, margin levelsincreased, ranging
from[ Jto[ ]

1052. The highest margin quoted by PDM and CB&I to customers before the acquisition as

apercent of costis| ]. The lowest margin quoted to customers by CB& | post-acquidtion is
[ ], 1.81% higher than the highest margin quoted before the acquisition.

168



C. TheMerger Has Had Actual Anticompetitive Effectsin the LIN/L OX Market

1053. Sincethe merger, CB& | hasimplemented the same 8.7% price increase on at least
three different occasons. (1) to Linde BOC Process Plants LLC in April of 2002; (2) to Praxair in
April of 2002; and (3) to Praxair again in June of 2002.

1054. The 8.7% price increase contrasts dramatically to the period prior to the merger when
CB&I and PDM would routingly undercut each other by dashing prices to the point of negative
margins. CCFF 1090.

1055. Respondents presented no evidence that CB& I’ s post-merger pricing on these three
instances were negatively impacted by any competitor, foreign or domestic.

1056. A fourth example of the anticompetitive effects of the merger involves MG Industries,
This situation highlights how customers are handicapped by the absence of PDM as aleverage point
agang CB&l.

1057. Thesefour indancesilludtrate that, Snce the merger, CB& | recognizes that the
elimination of PDM asiits closest competitor and the inability of other firms to replace PDM as aprice
condraint provide CB& 1 with the opportunity to raise prices and earn sgnificantly higher margins.

1 The Linde-New Mexico Project: CB& | Raises Prices by 8.7%

1058. 1n 2002, Linde BOC Process Plant LLC (“Linde’) sought bids for a 344,000 gallon
LIN/LOX tank to be located in Farmington, New Mexico (“Linde-New Mexico”). (Fan, Tr. 1002;
CX 1344 at LPPI 0000259).

1059. Chung Fan was Linde' s manager for evauating prices of LIN/LOX suppliers and
recommending which vendor should be sdlected. (Fan, Tr. 1021). Fan has 20 years of experience
reviewing pricing information from LIN/LOX suppliers. (Fan, Tr. 946, 953). Linde has dways
followed Fan’s recommendations concerning which LIN/LOX tank suppliersto sdect. (Fan, Tr.
1022).

1060. Prior to the merger, Linde purchased most of its LIN/LOX tanks from PDM. (Fan,
Tr. 1023). Linde found PDM’s prices reliable because its fina price did not deviate significantly from
its budget price. (Fan, Tr. 1023). Inits“LNG 2000" customer dide presentation, PDM cited asa
contracting innovation a* Phased Contracting” procedure in which the first phase would include
“enough design to come up with afixed firm price for Phase1l.” (CX 124 at PDM-HOU 2011162-
63).

1061. Linde sent requestsfor quotesto AT&V, Matrix and CB&I. (Fan, Tr. 960, 962,
1002). Linde requested a*closeto firm plus or minus 5% price.” (Fan, Tr. 1002).

1062. Lindewas“very anxious’ to see the price quotes for the Linde-New Mexico project
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because it wanted to know what would happen to prices with PDM absent from the picture. (Fan, Tr.
1003).

1063. AT&V quoted afirm-fixed price of approximately $600,000. (Fan, Tr. 960-961).
Matrix responded with afirm-fixed price of over $900,000. (Fan, Tr. 962).

1064. On April 17, 2002, CB& | disregarded Linde singtructions and responded with a
“budget” price, rather than a firm-fixed price as Linde had requested. (CX 1344 at LPPI 0000259,
Fan, Tr. 1002-1003; see Harris, Tr. 7506-07 (“Linde made arequest for afirm price, but the actua
price that they received was abudget price.”)). CB&I's“budget” price was $814,000. (CX 1344 at
LPPI 0000261).

1065. Fan agreed that he did not consider AT& V'’ s price “reliable’ because it diverged so
widdy from CB&I and Matrix. (Fan, Tr. 963). Fan could not see “how [AT& V] canthey (S¢) be
able to do it so cheap compared to CB&1.” (Fan, Tr. 963). Fan reasoned that if AT& V'’ s price was
reliable, “CB& | should be out of business” (Fan, Tr. 963). In addition, Mr. Fan did not believe that
AT&V had the necessary experience to congtruct the tank: “their [AT&V’g tank has not been
operating for many years.” (Fan, Tr. 998).

1066. Fan dismissed Matrix becauseits“ price for non-union tank was dways high.” (Fan,
Tr. 1019).

1067. Fan compared CB&I’s quote with a PDM quote from ayear earlier and thought
“Wow, it...went up.” (Fan, Tr. 1004).

1068. In order to confirm hisbdief that CB& | had increased prices since the merger, Fan
andyzed CB&I’s price with apricing modd that Linde routingly uses to digtinguish between
reasonable and unreasonable price quotes from vendors. (CX 1584; Fan, Tr. 966, 1024). Using the
Linde pricing modd, Fan is able to accurately estimate the tota price of a LIN/LOX tank within as
little as 1% of the firm-fixed price that he receives from vendors. (CX 1584 at 1).

1069. Lindespricing mode accounts for multiple variables, including the weight of the metd,
the dimensions of the tank, labor rates, field labor, engineering, insulation quality and profit margins.
(Fan, Tr. 985-86).

1070. Using the Linde pricing modd and past price information from PDM, Fan concluded
“quite confidently” that the quote he received from CB&1 was 8.7% higher than Linde would have
paid to PDM. (Fan, Tr. 1009-10).

2. The Praxair-New Mexico Project 1: CB&| Raises Prices by 8.7%

1071. It gppearsthat Linde and Praxair were competing against each other for the same
LIN/LOX project in Farmington, New Mexico. CCFF 1058.
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1072. Respondents contend that Fan's conclusion that CB& | had increased pricesto Linde
is based on flawed data and methodology. As noted above, CB& | submitted a“budget price” to
Linde of $814,000 for a 334,000 gallon LIN/LOX tank to be built in Farmington, New Mexico.
CCFF 1065. $814,000 was the price that Fan used to conclude that CB& | had increased prices by
8.7% above PDM’s pre-merger prices. CCFF 1070.

1073. OnJune 15, 2002, CB& I submitted abidto [ ] fora| ] gdlon
LIN/LOX tank to be built in ]. (CX 1508 at CB&| 059657, in
camera).

1074. CBl'squoteto| ] was| ]. (CX 1508 at CB&| 059657, in
camera).

1075. Thedifferencein CBI’s priceto Praxar and CBI’s price to Linde —for the virtualy
the same-sized tank and same location —isonly [ ],orlessthan| .

1076. CBI implemented the same [8.7%] price increase to Praxair asit did to Linde.
3. The Praxair-New Mexico Project 2: CB&| Raises Prices by 8.7%

1077. Inlate 2000, Praxair requested PDM to provide a budget price for a 500,000 gallon
LOX tank in Colorado Springs, Colorado. (CX 448 at CBI-E 007391, see RX 90 at PDM-CH
002717).

1078. On November 27, 2000, PDM quoted a price of $850,000. (CX 448 at CBI-E
007392).

1079. On November 6, 2001, after the PDM merger, Praxair asked CB&| to provide a
budget price for an identica volume (LR-60) LIN tank in Farmington, New Mexico. (CX 448 a
CBI-E 007391). The tank was based on the standard Praxair design, which was the same design
used by PDM in prior projects. (CX 448 at CBI-E 007393).

1080. Praxair thought CB&I would, a a minimum, match the price if not reduceit in light of
the presumed cost savings flowing from the merger. Praxar wrote to CB& | wondering whether the
$850,000 price would be “OK to win the business or are you better with the CB& | influence.” (CX
448 at CBI-E 007392).

1081. CB&I formed abudget price for Praxair, based on the cost advantages and reduced
cost structure that it had acquired from PDM. CB&I estimating staff were ingtructed to use PDM’s
price on the Colorado Springs tank as a basis for determining the price for the New Mexico project, if
necessary. (CX 448 at CBI-E 007393).

1082. CB&! gaff noted that the New Mexico LIN tank may cost less than the LOX tank for
Colorado Springs because the New Mexico tank required lessstedl. “Since LIN is much lighter than
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LOX, we can reduce the shell plate thicknesses significantly.” (CX 448 at CBI-E 007391).

1083. On April 30, 2002, despite CBI’s lower costs and Praxair’ s expectation of a lower
price, CB& I submitted “tight budget pricing” of $924,000 for the New Mexico tank. (CX 449 at
CBI-E 007411).

1084. Although the New Mexico tank required less steel (CX 448 at CBI-E 007391),
CB& | explained the increase in price was due, in part, “to increasing stainless [stedl] costs” (RX 92
at CBI-E 007401). Infact, the cost of stainless stedl fell by 13.58% between November 2000 and
April 2002. (CX 1605 at 2).

1085. Theincreasein price from $350,000 to $924,000 is precisay 8.7%, the same price
increase observed by Fan of Linde and Praxair on the Praxair-New Mexico Project 1.

1086. After years of intense head-to-head competition between CB& 1 and PDM, three
separate instances of 8.7% price increases shortly after the merger cannot be coincidental.

4, MG Industries: Without PDM,
Customers Lose the Benefit of Competitive Bidding

1087. The experience of MG Indudtries, asubsidiary of Messer, (“MG Industries’) isan
example of how the dimination of PDM has reduced the ability of customersto obtain lower prices
from LIN/LOX tank suppliers.

1088. MG Industries, “aproducer of industrial gas products,” purchased 16 LIN/LOX tanks
inthelast nineyears. (Patterson, Tr. 338, 341).

1089. Before the merger, the same three firms bid on most of MG Industries’ LIN/LOX
projects. CB&I1, PDM and Graver. (Patterson, Tr. 351, 355, 363, 365). On each of MG Industries
LIN/LOX projects after 1997, Mr. Patterson used each of the other firms as bargaining chipsto
obtain lower priceson LIN/LOX tanks.

1090. There was vigorous competition between CB& | and PDM. CB&I and PDM would
vigoroudy undercut each other’ s prices, to the extent that the firms sold LIN/LOX tanks at negetive
magins, e.g., -23%, -12%, and -2 to -3%. (CX 136 at CBI 014195-HOU; CX 193 at CBI-
PL020339; CX 600 at CBI-PL012354). (See CX 455 at CBI-E 007334 ([

]); id. at CBI-E

007335 (|
]); id. at CBI-E 007335 ([

1)

1091. Inmogt of the competitive bidding Stuations, PDM was ether the lowest or second
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lowest priced bidder, followed by Graver, and findly CB&I.

1092. PDM played an important role in maintaining competition: [

]. (Patterson, Tr. 462, in
camera).

1093. PDM reported that MG Industries was “ very interested in having PDM quote,” based
upon its experience where PDM had been the low bidder on aproject. (CX 113 a PDM-
HOU014389).

1094. In 1997 CB&I, PDM and Graver were competitors for the Rockport, Indiana
project. According to Mr. Patterson, MG Industries negotiating tactics “lowered the price.”
(Patterson, Tr. 352). Graver was the lowest bidder for the Rockport project, but after “verbal
negotiations’ usng PDM’s and CB& I’ s bids as leverage, Graver “knocked a few percent off [itg]
price.” (Patterson, Tr. 351, 353).

1095. CB&l, PDM, and Graver so competed for the contract to the combined
Chattanooga and Johnsonville, Tennessee projectsin 1997. (Patterson, Tr. 355). PDM wasthe
lowest bidder, with both Graver and CB&I bidding 15 percent higher than PDM. (Patterson, Tr.
356-57; see CX 194 at CBI-PL023449)). Mr. Patterson informed the bidders that “they were way
higher than what it would take to be awarded any of those type projects,” and that “if they expected to
receive any orders, they would have to gnificantly lower their price” (Petterson, Tr. 357-58). Asa
result of Mr. Patterson’s negotiating, the firms “lowered their price.” (Petterson, Tr. 358). CB&I
lowered its price to alevd that, instead of 15% higher than PDM’ s quote, was within 5% of PDM’s
quoted price. (CX 165 at CBI-PL006839). The Johnsonville project was later “ postponed,” while
the Chattanooga tanks were built. (Patterson, Tr. 356).

1096. MG Industries dso combined the LIN/LOX tanks for the Albany, New Y ork; Delide,
Mississippi; and Johnsonville, Tennessee projects for one bidding process. (Patterson, Tr. 361-62).
PDM was the lowest bidder, Graver’s bid was 4% above PDM’s, and CB& I’ s bid was 7% above
PDM’shid. (Patterson, Tr. 362). Once again, Mr. Patterson used PDM as leverage, informing
Graver that “ somebody has a better price than they do.” (Patterson, Tr. 363). The customer was
again successful in promoting the most comptitive environment he could, as “Graver dropped the
price substantially.” (Petterson, Tr. 364 (emphasis supplied)).

1097. On the Waxahatchie LIN/LOX project, PDM, Graver, and “probably CB&I” bid for
the LIN tank. MG Industries successfully used PDM, the “low bidder for the liquid nitrogen tank,” as
apoint of leverageto get “good prices.” (Petterson, Tr. 366).

1098. InApril 2002, MG Industries sought pricing for a LIN/LOX tank project in [
1. ], Tr. 456-57, in camera).
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1099. Because PDM had merged with CB& 1 and Graver went out of business, MG
Industries had to look for dternative suppliers besdes CB& .

1100. Requestsfor prices were sent to [ 1. ( ],
Tr. 456-57, in camera). ] was included in the bid because it had acquired personnel
from [ I- ( ], Tr. 458, in camera).

1101. [ ] was the lowest bidder. (Peatterson, Tr. 457, in camera). ] price
was[ ] higher than | ]- ( , Tr. 457, in camera). [ ] pricewas
[ ] higherthan| 1- ( ], Tr. 457, in camera).

1102. Because| ]and| ]’ s prices were substantidly higher than
[ ], MG Industries was unable to use them to negotiate a lower price from [ ]-
(I ], Tr. 460-61, in camera).

1103. [ 1 ( 1,

Tr. 460-61, in camera). When MG Indudtries attempted to negotiate with[ ], [
], @ which point Mr. Patterson abandoned his post-acquisition attempts to secure a
lower price. ([ ], Tr. 461, in camera).

1104. PDM'’s absence left MG Industries without means to negotiate with CB&I. |

1. ( ], Tr.

462, in camera).

1105. [
1 ], Tr. 462, in camera).

1106. Thelarge price gap between CB&I and firms such as Matrix leave customers with
only one option — CB&I—and CB& | does not get “involved in these bidding wars’ like PDM did.
(Petterson, Tr. 363). Asaresult, customerswill be forced to pay the higher price set by CB&lI.

1107. Prior to the acquisition, PDM was respongive to competitive pressures, giving
customers the lowest price possible, even when it was origindly the lowest bidder. Today, CB&I is
the only option avalable to MG Indudtries. Graver isno longer in business, and |

1. ( ], Tr. 466-467, 471, in
camera; Kamrath, Tr. 1988-1989). But becausetheir prices are [ ] higher, CB&1 will not
leave money on the table in the next round of prices and will likely fill the gap by increasing its prices.
(CX 278 at CBI-H4004204). CCFF 231.
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D. TheMerger HasHad Actual Anticompetitive Effectsin the TVC Market

1 Spectrum Astro: Pre-Merger, Respondents
Compete Vigorously Against Each Other

1108. Inthefal of 1999, Spectrum Astro required a thermal vacuum chamber in order to be
considered for the Space Based Infrared System (SBIRS) Low Phase 2 Program, sponsored by the
United States Air Force. (CX 969 at CBI-PL014693).

1109. Spectrum Astro “tried to do a survey of everybody in the country that we thought
would be a qudified bidder, and the two bidders that we found at that time were Chicago Bridge &
Iron and PDM downin Texas.” (Thompson, Tr. 2040-2041). Spectrum Astro “did not find any
other contractors— U.S. contractors.” (Thompson, Tr. 2040-2041).

1110. Spectrum Agtro informed CB& | and PDM severd times that they were competing
againg each other for the project. (Scully, Tr. 1169 (explaining how he knew that CB& | and PDM
were the competitors for the Spectrum Astro project, Mr. Scully testified, “the customer readily stated
that severd times’); Higgins, Tr. 1270 (the Spectrum Agtro job was “competitively bid” and the only
company other than PDM that bid was CB&)).

1111. Mr. Thompson, Spectrum Astro’s president testified that he competitively bid the
project, because “we wanted obvioudy to get the best price we could get.” (Thompson, Tr. 2051).
Additiondly, Spectrum Astro used a comptitive bidding process because “we were looking fo
technicd innovation. We generdly find that when we have contractors in competition, they will - it will
tend to drive innovation into the system.” (Thompson, Tr. 2051).

1112. On September 14, 1999, Spectrum Astro held an equipment briefing meeting to
provide an overview of the bidding process. (CX 969 at CBI-PL014692). Representatives from
both CB& | and PDM/PSI attended the meeting. (CX 969 at CBI-PL014692).

1113. Spectrum Agtro retained both CB& | and PDM to develop specifications for alarge
field-erected therma vacuum chamber; Spectrum Astro aso entered into an engineering and design
contract with each company in which Spectrum Astro paid each company [ ] for precontract
design work. (CX 969 at CBI-PL014693; CX 1162 at CBI-ATL000941, in camera; Thompson,
Tr. 2047-2048).

1114. The| ] payment from Spectrum Astro was for “trade and design effort
sufficient to obtain a costed design with intent to award a firm fixed price contract.” (CX 969 a
CBI-PL014693). This| ] “was paid on milestones,” as work was completed. (Thompson,
Tr. 2066)

1115. The contract was to be awarded according to a“rolling down-select between CB& |
and PDM/PS| team.” (CX 969 at CBI-PL014693).

1116. On March 31, 2000, PDM valued the Spectrum Astro TV C contract at $8,500,000.
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(CX 1058 at PDM-HOUQ17464).

1117. InApril 2000, sx months after the equipment briefing meeting, CB&I's sdes
representative for this project, Mr. Rich Kooy, informed CB&1’s CEO, Gerald Glenn, that PDM was
CB&I’sonly competition for the Spectrum Astro project. (CX 1726 at CBI-PL 4004590).

1118. Spectrum Agtro received initial proposals from both CB&I and PDM in May 2000.
CB& | and PDM’s unadjusted proposed prices were $9,929,990 and $10,825,853 respectively.
(CX 1570 at 22).

2. Spectrum Astro: Respondents Collude to Raise Prices

1119. CB&I and PDM engaged in collusive behavior while the acquisition was being
negotiated. CCFF 1122, 1177.

1120. On August 1, 2000, a a meeting between management from CB& 1 and PDM to
discuss the acquisition, Bob Jordan, CB& I’ s Chief Operating Officer, discussed the ongoing Spectrum
Astro project with Luke Scorsone, the Presdent of PDM EC. Mr. Jordan explained to Mr. Scorsone
that he believed the Spectrum Astro project was “D.O.A.” (Scorsone, Tr. 5111, 5114).

1121. Mr. Scorsone relayed Mr. Jordan’s statement that the Spectrum Astro project was
“D.0.A." to Jeff Steimer, Spectrum Astro’'s main sales contact at PDM. (Scorsone, Tr. 5113; CX
617 at 6; Thompson, Tr. 2068).

1122. Although Mr. Scorsone claimed that the discussion with Mr. Jordan was “ajoke”
(Scorsone, Tr. 4796), the conversation between Mr. Jordan and Mr. Scorsone, dong with the
commentary describing Spectrum Astro as“D.O.A” was noted in the contract file PDM kept on
Spectrum Agtro. (CX 1705 at PDM-HOUQ009169).

1123. |
1. ( ], Tr.

4425, in camera).

1124. Additiondly, Mr. Thompson of Spectrum Astro testified that “[i]t would be improper
for the two competing bidders to discuss the price in a Situation where price is afactor in the
competition.” (Thompson, Tr. 2057).

1125. In November of 2000, Spectrum Astro requested both CB&1 and PDM to provide
best and find offers to Spectrum Adtro. (Thompson, Tr. 2049-2050). Thompson testified that the
purpose of these bids was to “get competition.” (Thompson, Tr. 2050). An e-mail discussing CB&I’s
response to Spectrum Astro’s request for abest and fina offer shows that the rationale behind
requesting a best and find offer isthat the

] (CX 242 at CBI-PL 4003340, in camera).

176



1126. Mr. Dave Lacey, a CB& | sdesrepresentative labeled the competition between CB&|
and PDM asa*“tight race.” In order to win the project, CB& 1 would have to “cut price to the bone ...
(assume PDM [ ] under CBI)). (CX 242 at CBI-PL 4003340, in
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camera).

1127. On November 17, 2000, prior to the submission of “best and fina” pricesto
Spectrum Astro, Dave Lacey, the CB& | sdles representative for therma vacuum chambers, circulated
“some thoughts” on the Spectrum Astro project. (Scorsone, Tr. 5115-16).

1128. [
].” (CX 242 at CBI-PL 4003339, in camera). Two approaches were listed.
One gpproach was to have “[n]o bid by either company. Both advise|[ ] to negotiate
directly [ ].” (CX 242 a CBI-PL4003340, in camera).

1129. The second approach wasto have “CB&1 & PDM bid high, [and] PDM offers
[ ], then owned by CB&I, in lieu of | ] as means of changing the offering.” (CX
242 at CBI-PL4003340, in camera). PDM could only have offered XL Technologies with the
consent of CB&I.

1130. Unlike the competition for [ ] where PDM had cut itspricein
order to prevent CB& I from winning the award ([ ], Tr. 1911, in camera), PDM did not did
not lower its pricing for Spectrum Astro’s thermal vacuum chamber. (Thompson, Tr. 2049, 2058,
2061; CX 565 at CB& | 007188-HOU).

1131. Although CB&I assumed PDM would price“[ ] lower than CB&I,”
Mr. Scorsone instead requested that PDM increase its cost estimate for the Spectrum Astro project.
(CX 1570 at 37; CX 242 at CBI-PL 4003340, in camera).

1132. In November 2000, both CB& | and PDM submitted best and find offers for the
Spectrum Astro project. (Thompson, Tr. 2051).

1133. Instead of cutting their pricesto the bone to win the job, both CB& | and PDM
increased their prices above their earlier submissons to Spectrum Astro, which wasin line with
Lacey’sproposal. (CX 1570 at 22, 37).

1134. Of the two offers that were submitted, CB& I’ sfind price was lower. (Thompson, Tr.
2051). CB&I bid $10,760,880, an increase of 8.4% above its previous price. (CX 1570 at 9).
PDM bid $11,528,900, an increase of 6.5% aboveits previous price. (CX 1570 at 5, 37).

1135. Rondd Scully, Presdent of XL Technology Systems, admitted that he did not see the
same sort of fractious pricing behavior on the November 2000 Spectrum Astro bidding as he had seen
on previous TV C projects for which CB&1 and PDM had competed. (Scully, Tr. 1193-1194).

1136. CB&!I’sbest and find offer included amargin of [ ]. (CX 1489 a CB&
060015). Mr. Scully learned that PDM’ s margin was higher than CB&I's. (Scully, Tr. 1194).

1137. Spectrum Astro’s procurement team rated the proposals from CB&I and PDM,

178



based on each company’ s price, technology offerings, past performance, designed systems capability,
and financing plan. (CX 294 a CBI/PDM-H4014777; CX 318 a CBI-ATL001091).

1138. Spectrum Astro gave CB& I ahigher overal rating than PDM. (Scully, Tr. 1169; CX
1569 at 5). In ardated proposa evauation document, Mr. Thompson stated that “ CB&| price was
congderably lower, CB& | operating cost is estimated to be lower, CB& | presented many innovative
engineering solutions, CB& | presented a more complete and acceptable financia/leasing proposa for
negotiation.” (CX 317 a CBI-ATL000825).

1139. After evaluating the proposas submitted by PDM and CB& I, Spectrum Astro elected
to proceed with CB&I, in December 2000. (Thompson, Tr. 2061; CX 926 at CBI 007212-HOU).

1140. After sdecting CB&| for the project, Spectrum Astro proceeded “based upon the
price we had in our hands” that is the firm fixed price of gpproximately $10.7 million. (Thompson, Tr.
2065; CX 1489 at CBI 060015). Mr. Thompson anticipated the negotiation of contractua terms and
conditions, but “we don’t expect the price to change.” (Thompson, Tr. 2065; see CX 926 at CBI
007212-HOU).

1141. Following the selection of CB&1 in December 2000, Spectrum Astro did not
immediately award the project because he was “working to get financing complete, so we [didn't]
award.” (Thompson, Tr. 2066).

1142. Although Spectrum Astro could not immediately award the entire chamber, Spectrum
Astro wanted to pay CB&| to proceed with the engineering portion of the project. (Thompson, Tr.
2066).

1143. Inthe summer of 2001, after the acquisition of PDM, Spectrum Astro agreed to pay
CB&I $200,000 for performing the engineering work on the therma vacuum chamber so that the
project could stay on schedule. (Thompson, Tr. 2067).

1144. CB&I inssted that Spectrum Astro pay the entire $200,000 up front, rather thanin
milestones as with the origina [ ] payment. (Thompson, Tr. 2067-68). In aninternd e-mall,
CB&| daff threstened to “do no further work until [ ] agreesto pay us, and that we
should require adown payment.” (CX 1296 at CBI 002930-HOU, in camera).

1145. Spectrum Astro complied with CBI’s demand for up front payment and CBI
continued with engineering (Thompson, Tr. 2069, 2071). Mr. Thompson testified that this type of
demand is unheard of in the industry. (Thompson, Tr. 2068-2069, 2071).

1146. Soon after, Spectrum Astro requested updated pricing for rates and factors, which
would include updates in pricing for labor and materid. (Thompson, Tr. 2069).

1147. During the $200,000 engineering study, “there [we]re some items that were taken out
of the design which should have caused the priceto go down.” (Thompson, Tr. 2071, 2073). Dueto
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other “offsetting kinds of things’ in the design, Mr. Thompson tetified that on baance, he believed the
price of the chamber “would have stayed about the same.” (Thompson, Tr. 2073).

1148. According to apricing analysis written by Scott O’ Leary, Spectrum Astro’s chief of
facilities, Spectrum Astro was “expecting a decrease in cost due to the decrease in requirements.”
(CX 1570 at 5; Thompson, Tr. 2095).

1149. Oneyear after submitting its “best and fina offer,” CB&I provided Spectrum Astro
with updated pricing for the Spectrum Astro chamber. (Thompson, Tr. 2069-2070).

1150. CB&I’supdated price for the Spectrum Astro therma vacuum chamber was
$12,019,000 — amost $1.2 million greater than its price 12 months prior. (Thompson, Tr. 2074; CX
567 at CBI 007139-HOU; Glenn, Tr. 4356-57).

1151. CB&I’supdated price of $12,019,000 included amargin of | ]. (CX 1489 at
CBI 060015). Thisrepresentsan 11.7% increase in the price of the chamber.

1152. Mr. Thompson of Spectrum Astro testified that he was “ surprised” & the price
increase, which he consdered substantial. (Thompson, Tr. 2074).

1153. Dr. Smpson testified thet the price increase did not result from an increase in the cost
of raw materials used to build the chamber. (Simpson, Tr. 3508-09, citing (CX 1589). Firgt, Mr.
Thompson of Spectrum Astro “did not understand why the cost had increased ...” (Simpson, Tr.
3508-09, citing (CX 1589). Second, the Producers Price Index for steel did not show any cost
increases from the time of CB& I’ s bid in November 2000 and its updated pricing in November 2001.
(Simpson, Tr. 3508-09, citing (CX 1589).

1154. CB&l’sincrease in the pricing for Spectrum Agtro’s thermal vacuum chamber
included a4 percentage point increase in the net profit margin before taxes. (CX 1492 at CBI-
060000; Scorsone, Tr. 5048, 5119-20; RX 385 at 064565; Scully, Tr. 1174). CB&I increased its

margin on the project from [ ] in November 2000, to [ ], in November 2001, an
increase of 66%. (CX 1489 at CBI 060015). CB&I smilarly increased XL’s margin on the project,
increasng CB& I’ stotal margin on the project from [ Jto[ ], anincrease

of 67%. (CX 1489 at CBI 060015).

1155. This margin increase was directed by Mr. Scorsone, who told CB& | staff to “to insert
the precontract costs incurred previoudy on the bid effort for this project even though those costs had
been incurred in the previous year and had been written off.” (CX 1492 at CBI 060000 (emphasis
added); see Scorsone, Tr. 5118, 5120-21; Scully, Tr. 1173-74).

1156. Mr. Scorsone had no basisto add precontract costs that had aready been paid into
thefinal price. Mr. Scorsone admitted that Spectrum Astro and CB& | had a contract addressing how
pre-contract costs were to be handled, and that there was no additiona agreement that Spectrum
Astro should pay any more. (Scorsone, Tr. 5121, 5123).
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1157. Mr. Scorsone' s decison to have CB& | add precontract costs to its marginsis
incongstent with industry practice. Pre-bid costs are typicaly absorbed “into the G& A cogts of the
[bidding] corporation.” (Scully, Tr. 1174-75; Thompson, Tr. 2044, 2078-2079).

1158. Mr. Scorsone dso testified that the margin was increased to account for the added
risk of “erecting the “vessd outside the building and moving it in[to the building]” with the containment
vessdl. (Scorsone, Tr. 5122). However, this dternate method of erecting the chamber did not come
up until after the November 2001 price increase. (Thompson, Tr. 2078-2079; CX 566 at 2; CX 1570
at 63 (dternate method was discussed in May 2002)). CB&1’s* applesto apples’ comparison of its
November 2000 and November 2001 proposals pecificaly states that estimates did not include “the
dternate plan of erecting the chamber outsde and then moving it into position.” (CX 1489 at CBI
060013).

1159. In CB&I’s November 13, 2001, updated price quote to Spectrum Astro, Mr. Jeff
Steimer listed nine reasons for itsincreasein price. (CX 567 a CBI 007136-HOU, CBI 007137-
HOU). None of Mr. Scorsone' s reasons for the increase in price are listed in Mr. Steimer’s
November 13 price quote. (CX 567).

1160. On December 19", 2001, CBI provided Spectrum Astro with a follow-up justification
letter to explain the bases for CB& I’ s priceincrease. (CX 1570 at 57-59).

1161. Atnotimedid CB&I tell Spectrum Astro that the price was increased because of pre-
contract costs. (Thompson, Tr. 2078).

1162. Nether the November 13 nor the December 19 letter mentions any added risk of
having to erect the chamber from outside the building as a factor that increased the price of the
chamber. (CX 1570 at 46-59).

1163. Atnotimedid CB&I inform Spectrum Agtro thet it had increased its margin on the
therma vacuum chamber project. (Thompson, Tr. 2137-38).

1164. The pricing changes for Spectrum Agiro’'s TV C demondtrate that, after the acquisition,
CB&I increased price and margin in this market. (Simpson, Tr. 3501-3508, citing CX 317, CX
1489).

3. TRW: Post-Merger Coordination by CB&I Foreshadows Anticompetitive
Effects

1165. Having diminated its only competitor in the TVC market, CB&| continued, following
the acquigition, to attempt to coordinate on making a TV C bid or price quote with the next closest
dternative avalable to TVC customers.

1166. 1n 1999, TRW decided to procure a TV C, and requested rough order of magnitude
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(“ROM”) pricing from CB&I and PDM, the “two large field-erected manufacturers’ in the market.
(Neary, Tr. 1430-31).

1167. According to Mr. Neary, no other possible competitors existed in the TVC market
prior to February 2001. (Neary, Tr. 1430).

1168. After the acquidition removed PDM from the market, TRW requested TV C pricing
from Howard Fabrication, a smal producer of shop-built therma vacuum chambers, in order to obtain
some check on the price it would have to pay to CB&I. (Neary, Tr. 1442-43).

1169. TRW consders Howard Fabrication to be unqualified to compete in the TVC market.
Mr. Neary testified that Howard Fabrication does not have “the technica competence nor the financia
backing” necessary for TRW to award it aTVC project. (Neary, Tr. 1443).

1170. TRW nevertheless requested pricing from Howard Fabrication because it wanted to
maximize competition for the TVC project. (Neary, Tr. 1444; see Simpson, Tr. 3523 (“In acase
where you' re confronted with a strong firm and you' re negatiating to try to get a price ... you want to
have some competition between that firm and some other firm simply to try to get as good aprice as
you possibly could under the circumstances.”)).

1171. Patrick Neary, the manager of the environment test organization a TRW, testified that
he requested a bid from Howard Fabrication for the TV C facility to attempt to “help [] maintain the
compstitiveness...within the marketplace.” (Neary, Tr. 1442-1444). According to Mr. Neary, “if
there was no Howard there we would redly be hosed since there' s nowhere for usto go to if there's
no competition.” (Neary, Tr. 1444).

1172. Although “Howard does not have the capabilities to satisfy customers’ in the market
for TVCs, Dr. Smpson concluded that Howard “ gppears to be the next strongest competitor” in the
post-acquisition competitive environment. (Simpson, Tr. 3517-8).

1173. In October of 2002, Mike Miles, the CB& | sales representative handling the TRW
account, proposed to John Gill, the President of Howard Fabrication that they meet to discussa
potential opportunity for Howard and CB& | to work together. (Gill, Tr. 244).

1174. Mr. Miles had no responsibility or authority regarding subcontracting. (Scorsone, Tr.
5059-61). According to Mr. Scorsone, if CB& | were serioudy considering subcontracting to
Howard any part of the work on a TV C project, CB&| would first approach the customer regarding
the proposal before contacting Howard. (Scorsone, Tr. 5060).

1175. Neverthless, Mr. Milesvidted Mr. Gill and asked him “would you like to possibly
work together on giving TRW aprice on thisjob?’ (Gill, Tr. 245).

1176. According to Mr. Gill, a the meeting Mr. Miles gave him a copy of design
Specifications that he recognized as the same specifications that he was given by TRW for their TVC
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project. (Gill, Tr. 245). Consequently, Mr. Gill “knew” that Mr. Miles had been & TRW. (Gill, Tr.
245). Mr. Gill told Mr. Milesthat he knew the job was for TRW and that he had aready presented a
proposa to TRW for thejob. (Gill, Tr. 245, 252-53, 274).

1177. Mr. Gill tedtified that, nevertheless, Mr. Miles asked him whether Howard “could
coordinate on making abid or a price quoteto TRW.” (Gill, Tr. 247). Mr. Gill confirmed that Mr.
Miles proposed coordinating on the TRW bid after Mr. Gill had told him that Howard was bidding on
the project. (Gill, Tr. 274).

1178. TRW beievesthat CB&I’s proposa to Howard to coordinate on the price and bid to
TRW deprives TRW of any chance for relief from CB&1’s monopoly price. At trid, Mr. Neary of
TRW tedtified that “it’'s not right” for abidder to ask a competing bidder to coordinate on making a
bid or price quoteto TRW. (Neary, Tr. 1451). Mr. Neary further testified that “[w]€ re not going to
get afar and equitable price. It goes back to why do we even have two competitors. We're at a
disadvantage. We're going to get —we're basically hosed, as| would say.” (Neary, Tr. 1451,
emphasis added). (See Smpson, Tr. 3522 (CB& I’ s actions may “cause Howard to no longer bid as

an independent company.”)).

1179. Based on hisanaysis of the TRW story, Dr. Simpson concluded that the coordination
between CB& | and Howard would eiminate Howard' s ability to bid independently and,
consequently, “TRW would be hurt by this coordination.” (Simpson, Tr. 3522). “If CB&I
coordinates [pricing] with Howard, then that would remove Howard as a congtraint and then the next
congtraint would be even higher.” (Smpson, Tr. 3517-18).

1180. Inthe pogt-acquisition competitive environment, CB&I, alarge, unopposed firm with
low costs and efficient practicesisin apogtion of power over other, smdler firms, These andler firms
know that they cannot compete with CB& I and will instead acquiesce to “join” CB&I1. The
acquidtion has therefore increased the risk of collusion among suppliers of large, field-erected thermad
vacuum chambers.

4, [ ]: Pre-Merger Competition Between Respondents Lowers Prices

1181. Respondents TVC pricing to ] demondtrates both how competition between
CB&I and PDM drove TV C prices down prior to the acquisition and how, following the acquisition,
CB&I hasincreased price.

1182. In[1997], [ ], which is now owned by [ ], procured alarge, field-
erected, mailbox-shaped thermal vacuum chamber that [ ] now cdlsthe [ ]-
( ], Tr. 1740, ], incamera).

1183. | ] used a competitive bidding process to procure the | 1-( 1,
Tr. 1889, in camera). [ ] testified that his responsibility was to complete the project below
cost and that the competitive bidding process would provide ] with the lowest cost possible.
(I ], Tr. 1890, in camera).
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1184. Both PDM and CB& | each attempted to preempt the competitive bidding process
and win the project on a sole-source basis. Bob Swinderman, PDM sales representative, told
[ ] that sole-sourcing the chamber with PDM “would be the chegpest and fastest way” to get the
chamber built. ([ ], Tr. 1889-90, in camera). CB&I echoed the same sentiment, giving Smilar
assurancesto [ ] if it sole-sourced the chamber with CB&I. 1d.

1185. CB&!’'sinitid sole-source estimate for the TVC was $7.5 million dollars higher than
PDM’s. PDM gave| ] apriceesimae“inthe[ ] million range’” and CB& I’ s budgetary
pricingwas“high-sded at” [ ] million. ([ ], Tr. 1891, 1906, in camera).

1186. [
1. ( ], Tr. 1890, in camera).

1187. Rather than sole-source the project, [ ] made the specifications for the project
avalableto “dl theinterested bidders” ([ ], Tr. 1892, in camera). [

1 ], Tr. 1890-91, in camera).

1188. Four companies responded to [ ]’ srequest for proposals: CB& 1, PDM,
[ 1. ( ], Tr. 1899, in camera). These bidders presented “their
conceptua design,” cost estimate materia, and other information required by [ 1-( 1,
Tr. 1892, in camera).

1189. Quadlity and timeliness of completion were of paramount importance to | ]
[ ] project required the congtruction schedule to be expedited significantly. ([ ], Tr.
1897-1898, in camera). A project of this magnitude normally required a three-year congtruction;
[ ] wanted the project completed in 18 months. ([ ], Tr. 1897-1898, in camera).
Therefore, | ] was particularly concerned about “the credibility and integrity of the construction
plan” of each of the suppliers bidding for the project. ([ ], Tr. 1897-98, in camera).

1190. | ] submitted the lowest bid in responseto [ I's
performance specifications. However, | ] did not meet [ ] standards.
[ ] diminated [ ] from the bidding because “they did not show that they had
a complete wherewitha asto the scope of the project in order to comein a cost,” they “did not have
clear solutions on some of the items ddlineated in ... [ ] preliminary proposd review,” and
“...they lacked the demonstrated experience of building something of that sze” ([ ], Tr. 1900,
in camera).

1191. | ] dso diminated | ] as apossible competitor because “... their proposal
couldn’t meet the spec...they took exception to some of our specs.” ([ ], Tr. 1901, in camera).

1192. Inaddition to the four origind bidders, [ ] dso contacted two other suppliers,
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“I ], and requested that they submit proposals for the project. ([ B
Tr. 1902-1903, in camera). [ ] refused to submit a bid because “they felt the sze of the project
was beyond their company's means.” ([ ], Tr. 1903, in camera).

1193. Thedimination of [ ]and] ] from the competition, and the
refusal of [ ] tosubmit abid, left PDM and CB&| as the two down-selected bidders for the
[ 1. ( ], Tr. 1892, in camera).

1194. About thetime CB&| and PDM became the two remaining bidders for the project,

CB&I and PDM provided [ ] with initid pricing bids. According to [ 1,
CB&|I provided ] with a“high-sided” bid of [ ] million. ([ ], Tr. 1906, in camera).
PDM dso submitted abid of gpproximately [ ] million to [ ] for the project. ([ ], Tr.

1906-1907, in camera).

1195. Attheend of thisphasein [ ]’ s procurement process, [ ] asked for a
“best and find” price from CB&I and PDM. ([ ], Tr. 1908, in camera).

1196. | ] told CB& 1 and PDM that they were competing against each other for
the [ 1-( ], Tr. 1909, in camera). Mr. [ ] project manager, testified
that he wanted CB& 1 and PDM to know that they were competing against each other because “when
you have competitors bidding best and fina, one number takes dl, [that] is when we would receive the
lowest price...” ([ ], Tr. 1909, in camera).

1197. | ] asked each company for “ cost-saving initiatives, what could be doneto
reduce costs.” ([ ], Tr. 1907, in camera). [

1 ( ], Tr.
1907-1908, in camera).

1198. After recaving thefind pricing offersfor the [ [ ] added
someitemsto the TV C specifications. ([ ], Tr. 1911, in camera). [ ] drategicaly
added these items because it wanted an “all or noneprice” ([ ], Tr. 1911-12, in camera).
Even though [ ] believed these additiona items “would have increased the price,”
[ ] asked CB& | and PDM to “sharpen their pencils and give me their lowest price.” ([ B
Tr. 1911-12, in camera).

1199. [ |
( ], Tr. 1911, in camera).

1200. Despitetheincreasein cost from the additiond items, “[
1( ], Tr. 1910-11, in camera; see Scully, Tr. 1166
(after the bid was awarded, CB& | learned that, at the last opportunity in the bidding process, PDM
had further lowered its price by “something in the order of as much as $2 million.”); CX 261 at CBI-
HO04029 (“ ... in alast minute maneuver PDM changed their offer to a cost reimbursable open book
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contract with a5% margin”)).

1201. | ] perceived, based on comments, that PDM lowered its pricing to
demongtrate “technical prowess, boasting rights, so to speak, of having won or the desire to win for
future business prospectives thet [ ] contract ...” ([ ], Tr. 1916, in camera).

1202. Sometime after [ ] awarded the contract to PDM, [ ] talked with
Bob Swinderman, the PDM sdles representative, about the competition for the [ ] project:

PDM fét that CB& | had been out of the market for severa years and
that if they alowed them to win that particular project, whichwas a
very sgnificant project, that they would be back in and become a
sgnificant competitor, and it was important to PDM management that
they not win that, and so through telephone cdls they developed a
price, lowered the price and offered it to [ ] a thelast minute

(Scully, Tr. 1166; Scully, Tr. 1193 (PDM cut its price to try to keep CB& I out of the market)).

1203. Thelowest price was the deciding factor in who won the project. | ] awarded
the|[ ] contract to PDM and its subcontractor, Chart Industries, primarily because they
offered alower price than the CB&I/XL team. ([ ], Tr. 1891, in camera).

1204. PDM’sfind price was gpproximately [ ] million lessthan PDM’sinitid bid
and gpproximately [ ] million lessthan CB&I'sinitid bid. ([ ], Tr. 1891, in camera).
(See Higgins, Tr. 1266 (project value was about $10-12 million)).

1205. | ] testified that his procurement strategy hed saved | ] $4 million
below what he had originaly estimated as the likely cost of the [ 1. ( ], Tr. 1910, in
camera).

1206. [ ] made an effort to find dternative TV C companies to compete effectively

againgt CB& | and PDM, but was unsuccessful. CCFF 1188-1193. [ ] was able to use the close
competition between CB& 1 and PDM to lower the price of a TV C from ahigh bid of [ ] million
down toitsfind price of gpproximately [ ] million, to obtain additiona items, and to benefit
from CB&I and PDM’s cost-saving, design innovations. CCFF 1194-1205. Asthe acquisition
eliminated this competition between CB& | and PDM, these benefits are no longer availableto |

1.

5. Following the Acquisition, CB&I Increased the Price
for [ I's| ] TVC Projectby|[ 1%

1207. On June 30, 1999, PDM provided [ ] with afirm fixed price proposa for a
large, field-erected therma vacuum chamber for | ] facility. (CX 1573 & 5-6, in
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camera; [ ], Tr. 1925-27, in camera).

1208. Pre-acquisition, PDM quoted aprice of [ ] inits proposd to [ B
but the customer chose to postpone the project. (CX 1573 at 6,incamera; [ ], Tr. 1926, in
camera).

1209. InMay 2001, ] undertook a study to determine whether it should procure the
new large, fidd-erected therma vacuum chamber for the [ ] facility or dternatively expand
its[ ] facility. ([ ], Tr. 1927-28, in camera). [ ] dso asked CB&I to provide it
with updated pricing on the proposa previoudy submitted by PDM. ([ ], Tr. 1928-29, in
camera).

1210. In order to analyze the codts of the two dternatives, [ ] requested “ cost
verification from CB&|I ... of the price ... [ ] based on PDM’s earlier proposal.”
(I ], Tr. 1929, in camera). [ ] contacted Dave Lacey of CB&I, asked him to review
PDM’s prior proposa and submit arenewed price based on the specifications and schedule of the
prior bid. ([ ], Tr. 1930, in camera).

1211, | ]'sofficid request was for afirm fixed price renewa of PDM’s earlier bid
for the TVC. ([ ], Tr. 1933, 1935, in camera).

1212. | ] expected the price for the | ] thermal vacuum chamber project
to increase margindly to cover “reasonable inflation.” He anticipated the new pricing informeation to be
[ 1 ], Tr. 1934, in camera).

1213. Instead of conforming to [ ] request for a“firm fixed price renewd,” CB&
submitted Rough Order of Magnitude Pricing. ([ ], Tr. 1933, 1935-1936, in camera; CX 1573
a 3,in camera). On May 16, 2001, Mr. Lacey provided [ ] with a“ROM
[ ]of [ ] for afully commissioned thermd vacuum

chamber.” ([ ], Tr. 1930-31, in camera; CX 1573 at 3, in camera).

1214. CB&I’'snew price represented an increase of 35%, or over | ]. (CX 1573
a 2, incamerg; [ ], Tr. 1935, in camera; see Simpson, Tr. 3509-10 (the price quoted by CB&|
after the acquigtion is*“much higher than the previous priceg’ which was quoted by PDM).

1215. | ]of [ ] accepted that the [ ] price quoted in [
] letter as“theprice[ ] would now have to pay to have that chamber built.” ([ 1,
Tr. 1933, in camera).
1216. | ] was “disappointed that the cost had gone up” and that Mr. Lacey had
not presented the updated price quote as afirm fixed pricein his letter. ([ ], Tr. 1936, in
camera).

1217. Respondentsredizethat [ ] is unhappy with CB& I because of the price
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increase. (See | ], Tr. 5333, in camera (When asked if he was awarethat [ ] was
displeased with CB&| for its unresponsiveness and price increase on the | ] project, Mr.
Scorsonereplied: “I’ve heard that, yes.”).

1218. [
1. 1,

Tr. 5332, in camera).

1219. The price quoted by Mr. Lacey “biased” the [ ] option “more
negatively” and “favored the [ ] expangon.” ([ ], Tr. 1936, in camera).

1220. Inthe absence of PDM, CB& |, the only existing competitor for large, field-erected

thermal vacuum chambers usesits sole position asa TV C competitor to its advantage. CB& 1 now
dictates its own bidding conditions and victimizes customers who have no other suppliersto turn to.
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VIII.

CBI'S“EXITING ASSETS’ DEFENSE ISMERITLESS

A. Overview

1221. Respondents assert an “exiting assets’ defense that has never been recognized by any
court as an antitrust defense, and rgjected by the few courts that have addressed it. In essence,
Respondents claim that had the merger not occurred, PDM would have made a business decision to
liquidate the firm, thereby diminating PDM from the competitive landscape.

1222. Respondents sole support for this proposed defense liesin a1986 article, J. Kwoka
and F. Warren-Boulton, “Efficiencies, Failing Firms, and Alternatives to Merger: A Policy Synthess”
31 Antitrust Bull. 431, 445-46 (1986). However, Kwoka and Warren-Boulton require that the
proponent of an exiting asset argument must show that the exiting asset was shopped unsuccessfully
and that there is no dternative purchaser willing to pay more than scrap value to use the assetsin the
market. Id. at 446-49. Further, the proponent of the argument must show that the assets would no
longer be used in the market, i.e., liquidation of the assats through sde of the assatsfor usein the
market does not condtitute an exiting assat. 1d. a 450 (“andysis should focus on the aternative uses
of the assts’).

1223. The defense recognized by courts and the Merger Guidelines which most dosay
resembles Respondent’ s asserted “exiting assats’ defense isthe failing firm defense.

1224. The Merger Guidelines provide that a merger is not likely to create or enhance
market power or fadilitate its exercise if the following circumstance are met: 1) the alegedly falling firm
would be unable to mest its financia obligationsin the near future; 2) it would not be able to reorganize
successfully under Chapter 11 of the Bankruptcy act; 3) it has made unsuccessful good-faith effortsto
elicit reasonable dternative offers of acquisition of the assats of the faling firm that would keep its
tangible and intangible assets in the relevant market and pose aless severe danger to competition than
does the proposed merger; and 4) absent the acquisition, the assets of the failing firm would exit the
relevant market. Merger Guidelines 8§ 5.1.

1225. Respondents failed to prove each element of the defense.

B. PDM Would Have Been Ableto Mest its Financial Obligations

1226. Pitt-Des Moines s regular course of business documents reflect a strong and profitable
firm.

1227. Pitt-Des Moineswas a*“ profitable’ company. (Scheman, Tr. 2923; CX 520 at TAN

1003317). The company’s EBITDA earningsincreased from $20.5 million in 1994 to $49.3 millionin
1999. (CX 520 at TAN 1003317).
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1228. Pitt-DesMoines E& C [Engineering & Congruction] business unit was aso profitable,
increasing its margin each year from 1994 through 1999 and increasing its EBITDA earnings a a5-
year combined annua growth rate (“CAGR”) of 18.7% on 5-year sdles CAGR of 9.5%. (CX 520 at
TAN 1003317).

1229. PDM EC was a profitable divison of Fitt-Des Moines. The divison's EBIT earnings
increased from $5.4 million in 1995 to $9.5 million in 1999, a CAGR of 15.3%. (CX 522 & TAN
1003373; Scheman, Tr. 2950). Revenues increased from $121.7 million in 1995 to $185.7 million in
1999. (CX 522 at TAN 1003373).

1230. PDM EC had its best year ever in 1999, the year before CB& | and Pitt-Des Moines
signed the acquigtion agreement. (Scorsone, Tr. 4823-24). Asof July 2000, the month before CB&|
and Pitt-Des Moines signed the acquisition letter of intent, PDM EC projected earnings before interest
and taxes of $2 millionin 2000. (CX 522 at TAN 1003373).

1231. After Respondents announced the acquisition, PDM EC's earnings for 2000 declined,
resulting in aloss for the year of $8 million. (Scorsone, Tr. 4825). After the acquisition was
consummated, CB& | and Pitt-Des Moines adjusted PDM EC'’ s loss upward to $18 million for 2000.
(CX 1023). A short-term reduction in capita expenditures in the petroleum and petrochemical
industries in 1999 negatively impacted al tank suppliersin 2000, including CB&I. (CX 522 & TAN
1003372; CX 529 at TAN 1000596 (“1999 - Down - Mergersin Qil + Gas— Market Driver (Oil +
Gas)")).

1232. Thelossin 2000 did not, however, impact PDM EC's ability to meset itsfinancid
obligations. As of June 30, 2000, PDM EC had cash of $2.6 million, total assets of $79.2 million, no
outstanding debt and shareholder’ equity of $56.8 million. (CX 385 at 30).

1233. Dr. Smpson testified that, in his opinion, PDM EC's negative earnings in 2000 did not
imply that PDM EC would have exited the market but for this acquistion. (Simpson Tr., 3575).

1234. Mr. Scorsone, PDM EC' s President, Mr. Byers, Pitt-Des Moines's Vice President of
Finance, and PDM’s investment banker dl bdieved that PDM EC’s poor performance in 2000 would
be short-lived, and if PDM EC had remained independent, PDM EC would have returned to
profitability the very next year and continued to grow. (Scorsone, Tr. 4838; Byers, Tr. 6899; CX 529
at TAN 1000596 (“2001 —will be good year [for PDM] — the bookings are higher”); see also CX
522 a TAN 1003372 (“This decline is expected to be short lived” PDM EC projects 2001 revenue
and EBIT of $168.0 million and $6.1 million, respectively)).

1235. In September of 2000, Mr. Scorsone made a presentation to CB& | and its advisors
about PDM’ EC' s future prospects, “assuming that the company was not acquired [by CB&].”
(Scorsone, Tr. 5201; CX 1695 at CBI/PDM-H 4005659). Mr. Scorsone projected PDM EC's
earned revenues to be $151 million for 2000, and $168 million for 2001. (CX 1695 a CBI/PDM-H
4005701; CX 529 at TAN 1000596; see also CX 1713 at CBI/PDM-H 4015086-89 (income from
operationsincrease each year from $6.4 million to $9.1 million, between the years 2001 and 2004)).
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1236. Aslate as February 7, 2001, the date CB& | consummated the acquisition, Pitt-Des
Moines management projected that PDM EC would make a profit of $4.8 million in 2001.
(Scheman, Tr. 2961-2962; RX 163 at TAN 1000385).

1237. Mr. Glenn of CB&| considered PDM to be a“wedl-run company.” (Glenn, Tr.
4249). He consdered PDM agood competitor against CB&I for along period of time and a
successful company in the engineering and congtruction business. (Glenn, Tr. 4249). PDM made
money and was attractiveto itsinvestors. (1d.) It isdoubtful that CB&I would have been willing to
pay apremium price if PDM’ s future prospects looked bleak or if it was on the verge of bankruptcy.
CCFF 1255-1256, 1261.

1238. Respondents presented no evidence that PDM EC would be unable to meet its
financid obligations.

C. Respondents Have Not Shown that PDM Would Not
Be Ableto Reor ganize Successfully Under Chapter 11

1239. Respondents presented no evidence (1) that PDM was going to file under Chapter 11
of the Bankruptcy Act, or (2) that PDM would not be able to reorganize under Chapter 11.

D. PDM Did Not M ake Good-Faith Effortsto Elicit Reasonable Alter native Offers

1240. InMay 2000, Pitt Des-Moines decided to sell the company. (Byers, Tr. 6742). In
June, PDM interviewed Goldman Sachs and Tanner to advise on the sdle. (Byers, Tr. 6742-6743).

1241. Goldman Sachs recommended that PDM pursue “five to ten strategic buyers and 10
to 20 LBO buyers.” (Byers, Tr. 6838; see also CX 380 at PDM-C 1004026).

1242. Pitt-Des Moines s investment banker, Tanner & Company, assembled a preliminary
list of potentia buyers, in June 200, including 18 sted companies, 15 engineering and congruction
companies, and four financia buyers. (CX 520 at TAN 1003258).

1243. Fnancid buyers, who would have maintained PDM as an independent on-going entity,
were available and had been recommended by Goldman Sachs and Tanner as dternative buyers.
(Byers, Tr. 6744; see also CX 520 at TAN 1003258; CX 380 at PDM-C 1004026).

1244. Tanner was chosen as the investment banker over Goldman Sachs because Tanner
believed that breaking up the company and sdling it in parts would result in a higher total value.
(Byers, Tr. 6745, 6755).

1245. In Jduly of 2000, Att Des-Moines announced thet it would sdll the company. Peter

Scheman, Tanner’s representative to Pitt Des-Moines, had the responsibility to “ coordinate and |lead
everything.” (Scheman, Tr. 2921).
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1246. PFitt Des-Moines offered PDM to CB&I in atelephone cal to Mr. Glenn of CB&I: “I
received acdl from Bill McKee, who was the chief executive officer of Fitt-Des Moines ... He said
that the Jackson family, who had contralling interest in PDM, had made a decision that they wanted to
sl the company intotd for cash.” (Glenn, Tr. 4077-4078). Mr. McKee offered PDM to CB&|
during that telephone cal. (Glenn, Tr. 4078).

1247. PDM did not make efforts to contact any buyers other than CB& 1 and Enron: “I
don’t know of anybody that PDM contacted, anybody other than CB& | and Enron.” (Byers, Tr.
6812).

1248. Tanner & Company was given the respongbility to contact potentia purchasers.
(Byers, Tr. 6758). Pitt-Des Moines management was ingtructed to direct dl inquiriesto Tanner &
Company. (Byers, Tr. 6758). However, Tanner & Company never contacted any prospective buyer
other than CB& | and was never instructed to do so.

1249. By Augus 4, 2000, Tanner was communicating with CB& I viae-mail about whether
“there isadedl to be made between PDM and CB& | or if [Tanner] should be contacting other parties
who have smilarly expressed interest.” (CX 70 at PDM-C 1002706).

1250. Tanner & Company prepared an offering memorandum for the sde of the PDM EC
Divison (Scheman, Tr. 2930-31). Tanner & Company started with the PDM EC divison planned to
prepare asimilar offering memorandum for each Fitt-Des Moines divison. (Scheman, Tr. 2934 (“The
plan was to have an EC book and awater book. ... EC wasthe one we started onfirst. If we had
continued down a different path and had not moved forward with CB&I, there would also be awater
book™)).

1251. Mr. Scheman recdled sending the PDM EC offering memorandum to only one
company — CB& | — because by the time the offering memorandum was completed, negotiations
between CB& | and PDM were at a point “that it didn’t make sense to send it out to other people.”
(Scheman, Tr. 2931).

1252. In contrast, Pitt Des-Moines actively sought buyersfor its other divisons. As of
August 18, 2000, “over ten parties had received the Confidentid Memorandum for Stedl Didtribution
and six groups had received Bridge Divison books.” (CX 521 a TAN 1000339).

1253. On August 20, Tanner presented to Pitt-Des Moines s president additiond lists of
prospective acquirers for the various Fitt-Des Moines divisons, including fourteen parties who initiated
contact expressing interest in possible acquisition of the various divisions and 32 prospective financid
buyers. (CX 527 at TAN 1002453-2455).

1254. On August 29, 2000, Respondents announced that they had signed a letter of intent
for the acquisition of PDM by CB&I. (CX 285; CX 1565; see Glenn, Tr. 4377).
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1255. CB&l initidly agreed to pay $93.5 million for PDM, which was at the “high end” of
Tanner's estimates of PDM’ssdlesvaue. (CX 521 a& TAN 1000328). Tanner believed “it is
doubtful that PDM could achieve a vaue exceeding $93.5 million in an dternative transaction.” (CX
521 at TAN 1000329).

1256. Alternative buyers would unlikely pay a premium price for PDM because they would
face continued tough competition from CB&I. (Scheman, Tr. 2966-67). Handwritten notes of PDM’s
investment banker state “Need informed buyer willing to fund war wCBI - unlikely to pay premium.”
(CX 534 a TAN 1001619). Mr. Glenn of CB&I conceded that he thought PDM was worth more to
CB&I than it was to other firms. (Glenn, Tr. 4261-62).

1257. Mr. Scheman consdered CB&| to be a* preemptive buyer” and this meant “that we
never went out to other people. Their Satus as a preemptive buyer made it so we didn’t go down the
route of calling other people.” (Scheman, Tr. 2938-39; see also Id. at 2939-40 (Tanner did not
believe it was “prudent” to “go out and contact peopl€’), 2938 (Tanner and Pitt-Des Moines had
“reached a point with CB& | where we thought we had a good dedl, and we, ultimately, | believe,
entered into aletter of intent, and, therefore, did not show it to other peopl€e’)).

1258. PDM turned away prospective buyers who might have made reasonable dternative
offers. Matrix, then the third-largest United States tank constructor made efforts to buy PDM EC.
(Veta, Tr. 418-19).

1259. Matrix’'s President, Brad Veta, cdled Pitt Des Moines s President, William McKee,
and informed him of Matrix’ sinterest in purchasng PDM EC. (Vetd, Tr. 422). Mr. McKeetold Mr.
Vetd tha Pitt Des Moines could not talk with Mr. Vetd about a sde of the business because Fitt Des
Moines dready had a buyer, but Mr. McKee would cal him if that ded fell through. (Vetd, Tr. 422-
23; see also RX 168 at TAN 1000654 (handwritten notes of Peter Scheman indicating Mr. Veta had
contacted Mr. McKee)).

1260. Pitt DessMoines Board of Directors meeting minutesillustrate that PDM had viable
dternativesto liquidation. On November 28, 2000, PDM’s President, William McKee stated thet if
the CB& | transaction fell through, PDM would continue to seek other purchasers:

Mrs. Townsend inquired what effect would a falure to consummeate
the PDM/CB& I transaction have on the proposed transaction with
Russdl Metals. Mr. McKee responded that he believed the
transaction should till proceed since the Company would continue
its efforts to sell as PDM EC and PDM Water divisions by seeking
other purchasers.

(CX 1590 at PDM-C 1006065) (emphasis added).

1261. Tanner & Company’sreport supporting its fairness opinion for the sale of PDM to
CB&I identified various dternative dtrategies for the sde of PDM. (RX 163). Asone dterndiveto
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the sde of PDM, Tanner wrote that “[w]hile it would likely be costly and difficult to separate the two
Divisons, PDM’s EC and Water Divisions could be marketed independently in stand-done
transactions... However, due to the historica connection between the Divisions and their sharing of
fadilities, the cost of separating the two businesses may be as high $5 to $10 million.” (RX 163 at
TAN 1000406). Other dternativesincluded aleveraged buyout for about $65 million. (RX 163 at
1000404).

1262. Respondents presented no evidence that Pitt Des Moines made good-faith effortsto
dicit reasonable dternative offers other than from CB&.

E. Absent the Acquisition, PDM EC’s Assets Would Not Have Exited

1263. Dr. Smpson tedtified thet, in his opinion, if CB&I had not bought PDM as agoing
concern, someone elsewould. (Smpson, Tr. 5674). Dr. Smpson testified that if PDM were
acquired by alarge internationa firm, smilar to how Skanska acquired Whessoe, then PDM would
have the backing of alarge internationa engineering company. (Smpson, Tr. 3583-4). Dr. Smpson
noted that PDM EC had a stronger reputation than Whessoe. (Simpson, Tr. 3584).

1264. Dr. Smpson testified that in his opinion PDM EC and PDM Water were strong
divisons. Dr. Smpson noted:

..CB&I| made L uke Scorsone, who had been president of PDM EC,
president of CBI Indudtrial. They had made, | believe, Mr. Brady,
who had been in charge of PDM Water, they made him in charge of
the CB& I’ swater tank unit. So, PDM’ s management seemed solid.

CBI has kept PDM’ s fabrication plants, so the fabrication plants
seemed to be solid and competitively significant. CBI has adopted
some of PDM EC’'sand PDM Water’ s congtruction techniques, so
the kill of PDM EC seemed to be solid. The testimony in this case
indicates that PDM EC had a good reputation and PDM EC had been
commercidly successful asfar as getting jobs. So that - al of that
suggests that PDM EC was a strong compstitor in this marketplace.”

(Simpson, Tr. 3578).

1265. Dr. Smpson testified that, as a sand-alone firm, PDM would have been about the
same Size as Matrix Services and would have been bigger than companies such as ATV or
Chattanooga Boiler & Tank. (Simpson, Tr. 3583). Dr. Smpson testified that a stand-alone PDM
could compete for projects in partnerships with another firm and that a stand aone PDM would be a
stronger partner than AT&V. (Simpson, Tr. 3584).

1266. PDM could not sdl the EC Divison without the Water Division because of their shared

sarvices. (Byers, Tr. 6800 (“We could not sell EC without Water because of the shared services)).
Moreover, Pitt DessMoines Board wanted to sell the EC and Water divison as a going concern
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because that would get Pitt Des-Moines more money. (Byers, Tr. 6801-02).

1267. Pitt-Des Moineswould not have had difficulty finding an dternative buyer for PDM. It
samply would have had to settle for abuyer not willing to pay the premium CB&| offered for the market
power the acquisition afforded it. Dr. Harris observed in his expert report that capita markets
generdly function well, and that companies that have profitable opportunities to expand generaly can
find the financid resourcesto do so. (Harris, Tr. 7793). The PDM EC Division was a successful and
profitable business and was projected to sustain earnings growth. (CX 1695 a CBI/PDM-H
4005701; CX 529 at TAN 1000596; see also CX 1713 at CBI/PDM-H 4015086-89). Under these
circumgtances it must be assumed that the assets of PDM’s EC Divison would have remained in the
market.

1268. Dr. Harris bdievesthat if CB&| had acquired only PDM’s Water Divison, PDM’s EC
Division would have been liquidated. (Harris, Tr. 7975-76).

1269. Dr. Harris did not undertake an independent financia andysis of whether PDM EC
qudified as an exiting asset. (Harris, Tr. 7333). Ingtead, he relied on the testimony of Mr. Byers and
Mr. Scheman. (Harris, Tr. 7333).

1270. Although Tanner & Company supplied to Mr. McKee extensive lists of prospective
purchasers, Mr. McKee never identified any potentia purchaser, other than CB& | and Enron, called
by him, by Tanner & Company, or by anyone dse. (Byers, Tr. 6903).

1271. Dr. Harrisdid not recall that Mr. McKee, PDM’s president, informed PDM’s Board in
November 2000 that in the event the sde to CB& | were not consummated PDM would continue its
effortsto sall its EC and Water Divisions. (Harris, Tr. 7966-68; CX 1590 at PDM-C 1006065).
Further, Dr. Harris said that even if PDM’ s president had made such a statement to the PDM Board,
Dr. Harriswould not change in, any way, his exiting asset concluson. (Harris, Tr. 7968).

1272. Before recommending any disposition of the EC Divison, Mr. Byers would have
checked to seeif there were any dternative purchasers. (Byers, Tr. 6799-6800). Mr. Byers never got
to that point. (Byers, Tr. 6800). Tanner would have donethe same. (JX 34 at 83 (Scheman, IHT)).

1273. Mr. Byersfurther tedtified that before making any recommendation to liquidate the
PDM EC Divison, hisfiduciary duties would have required him to investigate to assure himsdlf that
there was no dternative purchaser for either for PDM or for PDM EC willing to pay more than
liquidation value of the business. (Byers, Tr. 6799-800, 6893, 6895). Mr. Byers never got to that
point. (Byers, Tr. 6800). Mr. Byers never investigated whether there was a possibility of another
purchaser. (Byers, Tr. 6895).

1274. Pitt DessMoines Board of Directors never took up the issue of liquidating the PDM
EC Divison. (Byers, Tr. 6891).

1275. Dr. Harris acknowledged that exiting asset essentidly means the assets must leave the
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market. (Harris, Tr. 7956; Harris, Tr. 7332 (“if you knew for afact that the assets were going to exit
and no one else was going to buy them and be alow-cost producer, if you knew that as afact”)).
However, Dr. Harris s characterization of PDM EC as an exiting asset does not withstand thistest. Dr.
Harris uses the term “exiting asset” despite evidence that, even if PDM EC were liquidated, the assets
would remain in the market.

1276. If PDM EC were liquidated, its tangible and intangible assets would have become
available for purchase by foreign and United States firms attempting to compete against CB& .
According to Dr. Harris, “Graver isingructive. When they |eft, their assets were auctioned, auctioned
off, and you know, the same sort of thing could have happened here” (Harris, Tr. 7335).

1277. According to Dr. Harris, Chattanooga Boiler and Tank purchased many of Graver's
assets at auction and has employed people who had been employed by Graver. (Harris, Tr. 7312).
“Apparently these competitors have hired expertise that used to work for Brown Minnegpolis Tank”
(RX 208; Harris, Tr. 7320-1). “Graver used to be very competitive in these LIN/LOX tanks and it
sounds like their know-how moved on to another company.” (RX 208; Harris, Tr. 7321).

1278. Dr. Harris demongrated repestedly in his testimony his misapplication of the exiting
asst argument in this case. Dr. Harris acknowledges that he would continue to characterize PDM EC
as an exiting asset dthough the fabrication facilities continued to be used by another tank company.
(Harris, Tr. 7956). Dr. Harris asserted that his characterization of PDM EC as an exiting asset would
be unaffected even if PDM EC had continued to complete projects, including construction of the Cove
Point LNG tank, which is now under congtruction. (Harris, Tr. 7956-58).

1279. Dr. Harris acknowledged that PDM EC' sintellectua property could be vauable to
competitors of CB&I. (Harris, Tr. 7974). However, Dr. Harris asserted that his exiting asset
conclusion would be unaffected even if PDM EC'sintellectud property were acquired and used by
another company to compete in the relevant markets (Harris, Tr. 7958) and even if PDM EC's
customer records and files were acquired and used by another company to compete in the markets.
(Harris, Tr. 7959).

1280. Mr. Byerstedtified that in the event of liquidation, PDM would have sought customer
consent to sdll its backlog of unfinished contracts to other companiesto complete. (Byers, Tr. 6802-
05). Mr. Byerstedtified that for existing contracts, PDM was prepared to get consents from customers
to transfer those contracts to other companies. These contracts included one for the Cove Point
project. (Byers, Tr. 6802, 6804-5).

1281. Respondents have failed to show that PDM EC would have been an exiting asset if
PDM were not acquired by CB&I.
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IX.

DIVESTITURE ISTHE PROPER REMEDY FOR THISILLEGAL MERGER

A. CB&I| Must Be Ordered to Divest and Restore PDM

1282. Complaint Counsd’s Opposition to Respondents Motion for Directed Verdict on the
Issue of Remedy sets forth the legd principles, datute and casdaw establishing that divedtiture isthe
required remedy if the Tribuna determines that the CBI/PDM merger violates Section 7 of the Clayton
Act and Section 5 of the FTC Act.

1283. Divedtiture to an appropriate acquirer of the recondtituted assets of PDM EC and PDM
Water as an ongoing, viable business would effectively restore competition and remedy any lessening of
competition that resulted from the acquisition of PDM. (Simpson, Tr. 3608-09). (See Robert
Rogowsky, “The Economic Effectiveness of Section 7 Rdlief,” 31 Antitrust Bull. 187, 194, 199 (1986)
(When two firms have combined, “the highest probability of restoring competition comes from fulll
divedtiture of the combined entity” that creates a*“viable, independent effective entity within a
reasonable time, e.g. spin-off.”)).

1284. An effective remedy requires the divedtiture of intangible aswell astangible assats.
(Simpson, Tr. 3608). CCFF 1297-1373.

1285. Thereissubstantid evidence in the record that shows what assets would beincluded in
an effective divestiture. The record provides information as to the structure, composition, and
competitive viability of PDM and CB& | premerger, the precise PDM assets and personnd acquired by
CB&I, and the digposition of those assets and personnd. See CX 385, 25 (listing PDM EC' s sdaried
and hourly employee headcount); CX 385 at 21-23 (listing PDM EC' sfacilities and equipment); CX
134 (organization chart for PDM EC); CX 133 (organization chart for PDM Water); and CX 328-339
(asset purchase agreement, listing dl assets of the PDM EC and Water Divisons purchased by CB&l,
including al owned real property, tangible persond property, inventories, contract rights, accounts
receivables, and intellectua property); CX 1033 at 32 (number of employees terminated).

1286. Customerswould benefit from the increased competition resulting from an effective
divedtiture. (Neary, Tr. 1502 (TV C; competition would be restored if PDM EC were returned to the
marketplace); CX 370, 89 (Britton, Dep.) (LNG; prefers to have more than one competitor, CB& I,
for aproject); [ ], Tr. 462, in camera ([

1); Simpson, Tr. 3606-07, 3611 (customers would benefit by
recondtituting PDM EC)).

1287. [
1@ LTr

4758, in camera).
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1288. Howard Fabrication believesthat it “ could make more money ... if CB&1 and PDM
were to emerge again as two competitors for therma vacuum chambers” (Gill, Tr. 271-72).
According to Mr. Gill, the re-emergence of PDM would increase the likelihood that Howard
Fabrication is chosen as a subcontractor for TVC projects. (Gill, Tr. 271-72).

B. Divestiture Must Be Complete and Must Include
Full Restoration of Both the PDM EC and Water Divisions

1289. Asthe viahility of PDM EC depended upon the viability of the PDM Water divison,
both must be included in an order for complete divedtiture.

1290. PDM EC and PDM Water were inextricably intertwined. Mr. Richard Byers, aformer
PDM Board director, testified that it is “impossible to split [PDM EC and PDM Water]” in two
because “they shared many services. They shared human resources, they shared physica plant.”
(Byers, Tr. 6780). PDM’sinvestment banker, Tanner & Company, testified that “there was not a
bright line that separated the two businesses but in certain places they kind of meshed together.” (IX 34
at 33-34 (Scheman, Dep.)).

1291. Evidence, including testimony by Mr. Scorsone, suggests that PDM EC and PDM
Water routingly shared field erection personnd, fabrication facilities, and field erection equipment.
(Scorsone, Tr. 4779-80; CX 552 at 45-48 (Braden, Dep.); (Scorsone, Tr. 2852 (PDM EC and PDM
Water shared fidd personnd and field congtruction equipment); see Rano, Tr. 5894, 5898 (same
engineering processes are used for aflat-bottom tank asis used for an LNG tank)).

1292. PDM EC and Water maintained “ at least one shared facility ... or multiple shared
facilities” (IX 34 a 133 (Scheman, Dep.); see CX 552 at 43-44 (Braden, Dep.) (“PDM Water
shared fabrication facilitieswith PDM EC at that time. We shared construction resources.”)).

1293. Additiondly, both divisons shared skilled personnel. (CX 552 at 45, 46-47 (Braden,
Dep.) (construction crews and project managers would seamlessly transfer from a PDM Water job to
aPDM EC job with their tools and equipment); CX 442 at 210 (Knight, Dep.) (tank field-erection
crews are switched from cryogenic tanks to flat-bottom tanks)).

1294. AsPDM EC and PDM Water were so interdependent prior to the acquisition, PDM
did not consider it feasible to sell them as separate entities. A Tanner & Company anays's, based on
conversations with PDM executives, concluded that “due to the historical connection between the
Divisons and their sharing of facilities, the cost of separating the two businesses may be as high as $5 to
$10 million.” (CX 525, TAN-1000406; Scheman, Tr. 6922-23; see Byers, Tr. 6781 (“It was not
practica to split [PDM EC and PDM Water] and sell them separately.”)).

1295. PDM EC and PDM Water’s sharing of resources provided the two divisonswith a
cost advantage. James Braden, formerly the President of PDM’ s Water Division, testified that splitting
PDM Water from PDM EC “would have lessened our ahility to stand done, and certainly would have
diminished the profitability of the operation.” (CX 552 at 44 (Braden, Dep.)).

198



1296. Because PDM EC and Water acted as one cohesive division, divestiture must be
complete and include the Water divison of PDM. In order to restore both the tangible and intangible
assets that the divisions shared, the proposed Order mandates that CB& | divest what it acquired from
PDM, plus any additions or improvements that have been made to the assets. (Order, T11.A; see
Order, 11.U. (definition of “PDM Assts’)).

C. In Order to Create a Viable, Effective Competitor, the Tribunal Must Provide
the Divested Entity with Certain Tangible and I ntangible Assets

1. A Revenue Base Comparableto PDM’sand CB&1’s Pre-Acquisition

1297. In order to be aviable and effective competitor, the new company must have a
aufficiently large revenue base to compete for work. CCFF 310-321, 1298-1309. Customers prefer
suppliers with a substantial revenue base so that they can be satisfied that constructors will not default
on contracts and so that suppliers may more easily secure bonding and other financid guarantees.

1298. In order to secure abond for a project, a company generally needs “either security or
liquid assets equal to about three times of that bond to guarantee the bond.” (Gill, Tr. 200).

1299. Howard Fabrication’s annual revenues, of $2.5 to $3 million (Gill, Tr. 181), are too
smdl to enable it to compete againgt CB&| for larger therma vacuum projects.  (Gill, Tr. 199-200;
seeid. a 201 (Although Mr. Gill isin the therma vacuum chamber business, “financid ability dedlt me
out.”)).

1300. Also, [ ], who had annud revenues of | ] million in 2001 testified
that he would need “alittle more financia strength and bonding capacity” to compete for larger low
temperature and cryogenic tank projects. ([ ], Tr. 2374, in camera; JX 23aat 49 ([ ], Dep.)).

1301. Danid Knight, a sdes representative for CB& | does not believe that a company with
$20 million in revenue, such as Chattanooga Bailer & Tank, “would be able to Say in busness’ if “a
problem occurred with one of their projects that cost them $10 million in legal damages.” (CX 442 at
152 (Knight, Dep.)).

1302. Because Matrix has annud revenues of approximately $190 million, and lacks alarger
company to financidly back its operations, Matrix has difficulty convincing LNG customers that they
are qualified suppliers. (CX 460 a CBI-E 007235).

1303. Without arevenue base comparable to PDM’s, New PDM will be unable to secure the
bonding and financid guarantees required by customers. (Scorsone, Tr. 4939-40 (admitting that a
company’s size affects a cusomer’ swillingness to accept afinancia guarantee from a company)).

1304. LNG customers have testified that they would not purchase from a divested entity
unlessit was able to financidly guarantee itswork. (1zzo, Tr. 6508 (“[ T]hefirst thing I’ d be concerned
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about with a NewCo iswhether I'd put them on my bid list because of ability to bond.”); Bryngelson,
Tr. 6157 (Q... Soisit beneficid to El Paso to have acompany that has size, even if alot of that Sze
doesn't necessarily come from the revenue generated by building tanks?/ A. Yes”); Carling, Tr.
4467-4468 (*We expected the lead contractor to stand behind his work, so the bonds and the
guarantees would have to come from [a divested entity’ g parent company.”)).

1305. In order to be an effective competitor, New PDM will need arevenue base
comparable to CB& | and the former PDM’s prior to the acquisition. As of June 30, 2000, PDM’s 6-
month revenues were approximately $355 million. (CX 1567 at 3). Thisbase of revenues was
aufficient to provide the financia guarantees necessary to compete for LNG projects. (Carling, Tr.
4529 (PDM able to provide sufficient financia guarantees to Enron to be employed for an LNG tank
built in Penudas, Venezuda); ], Tr. 1895-96, in camera ([

1)

1306. Part of these revenues will have to be based upon work outside the United States. In
the 3 years between 1997 and 1999, 50% of PDM EC’ s revenue was derived from the U.S., 47% of
PDM EC’srevenue was derived from the Western Hemisphere outside of the U.S. and 3% of PDM’s
revenue was derived from other areas. (CX 522 at 18; see CX 1731 at 18 (CB& I’ s revenues from
LNG projects are split 50/50 between North America and the rest of the world); CX 1730 at 5-6
(Western Hemisphere business accounted for 72% of new business taken); CX 1729 at 13 (the
proportion of new business awarded in the U.S. versus the rest of the world is shifting from 75/25 to
60/40); CX 32 a 3 (internationa operations provide approximately 20-30% of the revenues for PDM
EC and PDM Water on acombined basis)).

1307. CB&I had annud revenues of between $600 to $800 million in the years between
1997 and 2001. (CX 891 at 40-41 (Glenn, Dep.); CX 892; CX 310 at CBI 049068). These
revenues made CB& | large enough to win large LNG projects between the time it was spun off from
Praxair and the time it acquired PDM. (CX 891 at 47-48 (Glenn, Dep.).

1308. Thisbase of revenues provided CB& | with the financid backing to compete for
projects. Gerad Glenn testified that he could not recdl any LNG bid contests or thermal vacuum
chamber bid contests lost by CB&| prior to the acquisition because it could not provide sufficient
financid guaranteesto the customer to ensure timely completion of the project. (CX 891 at 48-49, 70
(Glenn, Dep.)).

1309. By providing New PDM with comparable revenues, it will address customer concerns
that a divestiture will creste two smal companies incgpable of handling LNG projects. (Bryngelson, Tr.
6155-56).

2. Assets and Equipment Used to Manufacture the Relevant Products

1310. In order to successfully compete in the relevant markets, New PDM will need the
assets and equipment necessary to manufacture the relevant products. CCFF 321-385, 1311-1326.

1311. CB&lI purchased “tangible persond property” from PDM, which included “[&]ll design,
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manufacturing, construction, erection, maintenance, research and development, testing and other
meachinery equipment, vehicles, tools, dies, molds, furniture, fixture, office equipment, field
equipment,...supplies and other tangible persona property (together with al spare and maintenance
parts, operating manudss, equipment specifications and diagrams) used by PDM’s EC and Water
divisons” (CX 328 at CBI 001264-CHI). This equipment must be divested, in order to replace
PDM.

1312. Tank suppliers benefit from having many fidd crews and a substantid inventory of
equipment because these resources give them “more flexibility in scheduling thework.” (CX 615 at 46
(Knight, IHT)). Renting congtruction equipment from athird party “is traditionaly more expensve’
than owning the equipment. (CX 615 at 47 (Knight, IHT)).

1313. A complete divedtiture will include equipment that is used for congtructing low
temperature and cryogenic tanks, aswell as TVCs. For example, CB& | will have to divest automatic
welding equipment which “ provides a consstent weld, which istypicaly smoother,” and improvesthe
efficiency of field erection work. (CX 442 at 154 (Knight, Dep.); CX 624 at 131 (Crain, IHT)).
According to Mr. Gill, the newly divested competitor will aso need cranesin order to efficiently
congtruct TVC's. (Gill, Tr. 268; See Cutts, Tr. 2388. (Mr. Cutts described the potential equipment that
would make AT&V more competitive with CB&1: “[T]hose four crews | talked about would be fully
equipped and afully equipped crew has a crane with them, has air compressors, welding machines, al
sorts of genera rigging equipment and other incidentals. Y ou can figure a sandard crew, it's about a
haf amillion dollars worth of equipment that goes with the crew.”)).

1314. Because CB& I owns equipment that givesit a competitive advantage over other firms,
Respondents must divest its specidized equipment to the newly created entity. For example, CB&1's
automatic welding equipment includes “some sdf-contained automatic girth welders’ which have an
advantage over other types of automatic welding equipment. (CX 706 at 99 (Newmester, IHT)). Mr.
Newme ster of Matrix testified that automatic welding equipment is needed to be cost competitive in the
congtruction of LNG tanks. (CX 706 a 98 (Newmeister, IHT); See CX 706 at 98-99 (Newmeister,
IHT). (CB&I has patented welding equipment that is useful for welding large tanks); See also Cuitts, Tr.
2379 (“Well, these tanks are built out of fairly sophiticated materids. Y ou don't just weld them up any
oldway. And it's actudly automated equipment that you weld them up with. The equipment is quite
expensveto deveop.”)).

1315. The newly divested firm will need additiond equipment that will dlow it to have
blasting, painting, and pressing capabilities. As this equipment is multi-functiond for LIN/LOX tanks,
LPG tanks, and LNG tanks, the new firm will need these capabilitiesin order to compete against
CB&I. (See CX 706 at 64-66 (Newmeister, IHT)) (A large press and alarge number of dyesfor
pressing the dome roofs used for LIN/LOX tanks costs roughly $2 million. Additiondly the automated
blast and paint system used to paint the outer tank on a LIN/LOX tank costs roughly $2-3 million.
John Newmeister of Matrix testified that his firm can not jugtify an investment in this equipment based
solely onthe LIN/LOX business. However, this equipment can be used for other products, including
pressure spheres, LNG tanks and L PG tanks); see also Cuits, Tr. 2388 (Mr. Cuits testified that
additiond field crews would require an additiond $2 million in equipment.)).
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1316. Inorder for New PDM to compete with CB& I, it needs to enjoy the same advantages
and have the same capabilities as Respondents. A full restoration of the equipment that PDM EC and
Water possessed before the acquigition is therefore warranted.

1317. Inorder to be as efficient and as cost-competitive as CB& | and the former PDM, New
PDM will need fabrication facilities within the United States. CCHF 307-308. [

1. ], Tr. 1635-37, in camera ([ ] lack of aU.S.
fabrication facility is cost disadvantage versus CB&|.)).

1318. A U.S fabrication facility also provides New PDM with control over schedule and
qudlity, two key factors that customers consider when selecting atank supplier. (Newmeigter, Tr.
1569-1570 (If the divested entity must subcontract fabrication work, it will “lose control of schedule
and quality, and those are two key important things the customers are looking for.”)).

1319. Possessng multiple fabrication facilities is advantageous because it alows a competitor
to rationdizeitsfreight costs. (Vetal, Tr. 428, 432-33; see CX 615 at 45 (Knight, IHT) (In
competitive Stuations, atank supplier benefits from having a fabrication facility located closeto ajob so
thet its freight costs are minimd.); CX 849 a 214 (Steimer, IHT) (having a fdbrication facility in the
Gulf region would have made PDM more competitive by lowering its freight costs)).

1320. Multiplefacilities not only promote a geographic competitive advantage but dso
flexibility in fabrication. Danid Knight, a sdesman for CB& I, tedtified that tank suppliers with multiple
fabrication shops and many field crews can “be more flexible in order to meet [changes in customers
schedules],” including needing “the project faster or at a different time period...” (CX 442 a 152
(Knight, Dep.); seeid. at 156).

1321. CB&lI has procurement offices and fabrication facilities located throughout the world,
which enables CB& | to supply materidsto its various job sites effectively. (CX 258, CBI-H001794;
Scorsone, Tr. 4894).

1322. CB&!'sfadlitiesinclude those facilities thet it acquired from the former PDM EC and
Water Divisons, located in Provo, Utah; Clive, lowa; and Warren, Pennsylvania. (CX 332 at CBI
001350-CH).

1323. Each of these former PDM facilities have different fabrication capabilities. See CX 535
at 182-3 (Scorsone, Dep.) (“the Provo plant does not have a very large capacity press, whereas the
Clive plant and the Houston plant do. The Houston plant is very efficient at rolling and beveling shell
plates where the Provo plant and Warren plant and Clive plant for that matter probably aren’t that
efficient. The Provo plant has alittle bit more floor space for weldment and their assemblies, and
Houston doesn't have as much.”); CX 615 at 46 (Knight, IHT) (Some fabrication plants cannot fully
fabricate storage tanks in the manner required by PDM because they do not support “[c]ertain types of
rolling and pressing operations’ for thick sted plate)).
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1324. Absent the divedtiture of afabrication facility, it will take the divested company
approximately nine months and about $9 million to build another fabrication facility in order to compete
effectivdy. (See CX 922; Smpson, Tr. 3166).

1325. Inorder to transfer the former PDM facilitiesto New PDM, CB&| will need to divest
the leases for what were PDM’ s fabrication facilities to the newly crested entity. According to Peter
Scheman, the investment banker from Tanner, Iron Bridge Holdings owns the Warren, Pennsylvania
and Clive, lowa fabrication plants and leases these plants to CB& | under aten year agreement. (JX 34
at 12-13 (Scheman, Dep.)).

1326. Complaint Counsd’s proposed Order requires that CB& | divest itsinterest in dl three
of PDM’sformer fabrication facilities, the tangible assets necessary to manufacture the relevant
products, and al additions and improvements thereto. (Order, 111.D.) The divestiture of these assets
are necessary to effectively restore competition. (See Simpson, Tr. 3155-56)

3. Assets, Equipment And Operational Resources
Used to Manufacture More Than the Relevant Products

1327. An effective divestiture would need to include resources necessary to make flat bottom
tanks, gravel tanks, and other tanks outside of the relevant market.

1328. Thereisnot enough businessin the rlevant markets to sustain a divested entity.
Projects within the relevant markets are awarded infrequently. (CX 1212 & 6, in camera (CB&I has
won[ ]LNGproectsand[ ] LPG projects since 1990)).

1329. CB&l and, prior to the acquisition, PDM, use their resources to manufacture both the
relevant products, aswell as other products.

1330. Engineers can be utilized for both low temperature and cryogenic tank construction and
the congtruction of other types of tanks. Mr. Samue Leventry testified that CB&I’s palicy in the
engineering department isto “move people from areato area. We move people from flat bottom tanks
to cryogenic tanks. We move people from pressure vessdl tanks depending on our workload.” CX
497 at 365 (Leventry, Dep.)).

1331. Salesrepresentatives also service both the low temperature and cryogenic tank market
and the industrid tank market. CB&I’s sdes gaff, such as Danid Knight, sdll indudtrid tanks,
cryogenic tanks and pressure spheres. (CX 615 at 12, 14 (Knight, IHT) (dlso sold both industria
tanks and cryogenic tanks for PDM)).

1332. Mr. Scorsone tedtified that, prior to the acquisition, PDM’s “water divison and the EC
divison routinely swapped field [abor.” (Scorsone, Tr. 2842). “The field labor that builds awater tank
one day can go and build a flat-bottom tank and go build LOX/LIN, can go build an LNG... [M]ost of
the people that do our LNG work and the low-temp work, they work most of the time on flat-bottom
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tanks.” (CX 535 at 96 (Scorsone, Dep.)). At CB&I, field congtruction employees are shared among
the CB& I’ s water tank, industria tank, and cryogenic/low temperature tank businesses. (CX 535 at
140 (Scorsone, Dep.)).

1333. PDM Water and PDM EC shared fabrication facilities, tool houses, and field erection
equipment. (CX 552 at 47-48 (Braden, Dep.)). PDM’s Water and EC divisions also swapped
equipment stored in tool houses, including “ off-the-shelf items [such as] welding machines, air
compressors, generators.” (CX 535 at 95 (Scorsone, Dep.)).

1334. Sharing resources benefitted both PDM EC and PDM Water because it “ facilitated a
mor e steady flow of work, a more consistent flow of work through ... [the] war ehouses [and]
fabricating plants.” (CX 552 at 52-53 (Braden, Dep.) (emphasis added); Scorsone, Tr. 4779-80).

1335. Currently, CB&I’s Water and Industrid divisons share field erection personnd, project
managers, field erection equipment, and fabrication facilities.  (CX 552 at 49-50 (Braden Dep.); CX
535 at 141 (CB& | Water and CB&| Industria share equipment.)).

1336. The sharing of resources between PDM EC and PDM Water was beneficid to the
company because, anong other things, it dlowed for amore consstent flow of work through the
company’ s fabrication facilities. (Scorsone, Tr. 4779-80; CX 552 at 52-53 (Braden, Dep.)).

1337. Mr. Glenn testified that afirm that supplies both standard industria tanks and the
specidized products in the rlevant markets will be more financialy stable, and can evenresult ina
competitive advantage over other firms:

Certanly, if you'rein anumber of different businesses making a number
of different products, different product offerings, your sdesforceis
probably more efficient, your revenues are probably going to be higher
than if you were just in one smaler segment, dlowing you to spread
overheads, probably can have higher utilization in congtruction
equipment, in fabrication plants, et. cetera. We at least believe that the
higher revenues that we can achieve over various marketsis
advantageousto us. | would just add there that in spreading those
overheads, we're better able to bid at alower cost which dlows usto
win more work and we' re able to spread — the customer gets the
benefit of that lower cost and the company gets some benefit of that.

(CX 431 at 23 (Glenn, Dep.)).

1338. In order to replace the competition that was eliminated by the acquisition, New PDM
would need the economies of scope that PDM obtained from the shared operations of its EC and
Water divisons. (Smpson, Tr. 3607). To provide New PDM with the same advantages PDM
obtained from its shared operation of its Water and EC divisions, the Order requires CB&I to divest
whatever intangible and tangible assets it acquired from both PDM EC and PDM Water. (Order,
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[1.D.; see Order, 1I.T. (assets to be divested are defined as“al rights, title and interest in and to all
assts, tangible or intangible, acquired by CB& I from PDM in the Acquisition.”).

4, A Track Record of Building Tanks Successfully in the United States

1339. A divested entity will require a backlog of work, both in the relevant marketsand in
generd indudtria and water tanks, to sugtain it while it regains customer recognition.

1340. Thereisadisncentive to purchase from acompany that has not congtructed a tank
within the United States because of the businessrisksinvolved. With no track record, New PDM
would be unable to compete “short of ... taking abig dive on the price.” (CX 1731 at 44).

1341. [
1. 1. Tr
2385, in camera). [

. [ ] Tr.2385in
camera; CX 258 at CBI-H001816-832; CX 1731 at 44 (LNG tank owners do not want to purchase
from a second-rate company without a track record because the work is “very specidized, very
sophidticated.”)).

1342. It takestimeto build atrack record from scratch. (CX 167 at CBI-PL007052; Cuitts,
Tr. 2372, 2385).

1343. New PDM must be given sufficient projects that are currently in progress or are about
to begin congruction, in order to provide it with atrack record at the time of divedtiture. As of
December 31, 2001, CB& I had a backlog of contract work worth $835.3 million. (CX 1033 & 7).

1344. |

]. (Cutts, Tr. 2385, in camera
(track record and reputation are important); Blaumueller, Tr. 300-02 (experience isimportant); Vetd,
Tr. 427-28 (experienced personnd isimportant to a company’ s reputation because “[y]ou have to
convince the customers that you're qualified, and you need to have the resumes and the experienced
people to do s0.”)). By providing New PDM with a backlog of work and the experienced personnel
to successfully complete the work, a divestiture would address customers' concerns that personnel may
be pulled off current projects. (Kédly, Tr. 6156).

1345. Ascompaniesin the relevant products learn by trid and error, CB& 1 would need to
divest some of its experienced employees. A divested entity would benefit from the wisdom of
experienced people from CB&I and former PDM by obtaining “the history, the successful history,
knowing the technology and dl of the issues that have caused problems in the past that people know
and won't make mistakes — make the same mistakes again. Conversdly, if people were sarting from
scratch, they would have to make the mistakes that we' ve experienced over the years and correct them
and thus know not to make them again.” (Scully, Tr. 1240). (See Newmeister, Tr. 1582-83 (There
are pecid welding procedures and congtruction skills related to LIN/LOX tanks that Matrix learned

205



and developed from former PDM employees with experience building LIN/LOX tanks.)).

1346. To make surethat the new entity has the reputation, experience and sufficient business
base to be a viable competitor, CB& I must contribute a portion of its existing backlog of work, for
work within, as well as outside, the relevant product markets, to New PDM. (See Order, T11.C.).

5. Customer Approval to Transfer Projects to the Divested Company

1347. In order to provide New PDM with a backlog of work, CB&I will have to obtain its
customers gpprovasto transfer the work to the acquirer of New PDM.

1348. Many of the company’ s contracts have non-assignability clauses and key employee
provisions that require the customer to approve the assgnment of the contract or the replacement of
key employees on aproject. (Glenn, Tr. 4168-69; 1zzo, Tr. 6508).

1349. Obtaining customer approvasisfeasble. Prior to its acquistion, PDM received
gpprovas from its customers to transfer its contractsto CB&1. (Byers, Tr. 6804). Should PDM have
decided to liquidate the EC division, Mr. Byers testified that PDM was fully prepared to go out and
gain consents from its customers to alow the sde of its contract backlog to third parties for completion.
(Byers, Tr. 6804-05).

1350. Complaint Counsel’s Order requires Respondents to gain customer gpproval to transfer
work contractsin order to strengthen the competitiveness of the New PDM. (Order T 11.C.).

6. Key Personnel

1351. Inorder to be an effective competitor, New PDM will need personnel with experience
in the rlevant product markets.

1352. Currently, CB&I enjoys a compstitive advantage over other firms due to the
concentration of experienced industry personnd in its divisions. Luke Scorsone testified that the
combination of human resources was the primary benefit of amerger of CB& I and PDM, specificaly
“the coming together of some of the technica cgpability, the ability to execute work more efficiently, the
ability to serve our customers better.” (CX 646 at 106 (Scorsone, IHT)).

1353. Experienced employees are specidly trained and therefore vauable in thisindustry. Mr.
Knight, formerly asdesman for PDM EC, tedtified that hiring people off the street for PDM field crews
is“not economical.” It “would involve training costs’ because PDM’s “field crews are trained in our
procedures and with our equipment.” (CX 615 at 25, 47 (Knight, IHT)). Similarly, project managers
with no past experience in managing tank construction projects must be trained. (CX 615 at 50
(Knight, IHT)).

1354. In order to manufacture the relevant products, CB& 1 must transfer personnel that are
experienced in the congtruction of low temperature and cryogenic tanks and TV Cs. Mr. Braden, the
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Presdent of CB&I's Water Divison testified that “there safairly steep learning curve in our business,
and to go out and try to fill experienced positions would require some effort... People have to become
familiar with our products and our processes. Processes more than anything.” (CX 552 at 62 (Braden,

Dep.)).

1355. Lack of sufficient personnd will limit New PDM'’ s capacity to handle multiple projects.
Mr. Cutts of AT&V tedtified that AT&V faces capacity congraints from the lack of field, marketing
and engineering personnel. (Cuitts, Tr. 2372-73 (In order to replace PDM, AT&V would need “akey
marketing person in cryogenics and a key technica person in cryogenics. And then I’d probably aso
want the foremen and pushers and all the gear for about four more crews.”); Harris, Tr. 7595).

1356. Prior to the acquistion, PDM EC employed 231 sdaried employees and 768 hourly
employees. (CX 822 at 8; see CX 522 at 26 (in July 2000, PDM EC employed 717 hourly field
personndl)). PDM EC' s sdlaried employees included 46 engineers, 36 draftsmen, and 17 estimators.
(CX 522 at 26).

1357. CB&I employees work on anumber of projects smultaneoudy. (Glenn, Tr. 4168).
Dr. Smpson gated his expert opinion that CB& I and PDM EC were able to compete so effectively, in
part, because “they had large engineering staffs to design the structures, and they had field erection
crewsin the U.S. to build the structures” (Simpson, Tr. 3156). Dr. Smpson’s understanding is that
PDM EC and CB&I each had over ahundred engineersaone. (Simpson, Tr. 3157).

1358. Although Respondents laid off personnel as aresult of the acquisition, Mr. Braden, the
Presdent of CB&I’s Water Division, is not aware of any “employment agreements or conditions’ that
preclude CB& |1 from hiring additiona personned in the event of a divestiture or bresk-up of the
company.” (CX 552 at 61-62 (Braden, Dep.)). Therefore, CB&I can hire additional employeesto be
transferred to New PDM or can hire employees to replace those already transferred.

1359. Without sufficient experienced personnd, New PDM will not be able to compete with
CB&I. Complaint Counsel’s Order therefore requires CB&| to take any actions necessary “to ensure
the transfer to or employment by the Acquirer” of sufficient experienced personnd. (Order, T11.F.).

7. I ntellectual Property, Including PDM’s Name

1360. In order for adivestiture order to be effective, Respondents must divest dl of the
intellectua property and other intangible assets related to the relevant products, including the PDM
name, rights to which are under the collective control of Respondents.

1361. Mr. Cuits, vice presdent of AT&V, testified that AT&V would need the following
asts to effectively compete in the rlevant markets: “... their customer base, aligt of dl their
customers, dl their bids, everyone they’ ve bid to in the last ten years. Second, their technical
specifications associated with cryogenic LNG applications. Their welding systems associated with
certain cryogenic gpplications. Their name, so | don’t have to spend ten years building our name and
fighting everybody in the industry who saysthings that aren’t true about us.” (Cutts, Tr. 2372).
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1362. Because tank supplierslearn through trial and error, New PDM would need
CB&I1/PDM’s stlandards, manuals and guides relating to the relevant products, in order to avoid
repesting past mistakes and improve its design and product line. (Cuitts, Tr. 2373 (technologica
information includes * purchasing standards, design standards, calculations, drafting standards, vendor
list[g]"); Cuits, Tr. 2388-89 (AT&V considers the manua information va uable because “there could be
information that improves our design, product ling’)).

1363. Without providing New PDM with CB&I/PDM’ sintdllectua property, it may take
New PDM aslong as two years from developing the initial concept to securing itsfirst contract.
(Newmeister, Tr. 1585).

1364. CB&I currently possesses over 100 U.S. patents which give CB& | a cost advantage
over other competitors. (CX 230 at CBI-PL 055446). These patents provide CB& | with a*strong
position with proprietary technology.” in the LNG market. (CX 230 at CBI-PL 055453). For
example, CB& I has a patent for an ultrasonic technique for examining welds. Thistechniqueisusedin
LNG tank projects and is safer and more efficient than examining welds using radiography. (CX 1550
at 258-61 (Bacon, Dep.); CX 241 at CBI-PL 4000565; seeid. at 261-62; id. at 291-94, 296
(Bacon, Dep.) (CB&I has patents on a* scaffoldless tank erection method” that lowers the cost of
erecting flat bottom tanks). A proper divestiture should license this technology and any other patented
technology to New PDM. (See Order, TI1.E.).

1365. CB&I mus dso rdeaseitsinterest in, and transfer to New PDM the right to use, the
PDM name. The CB&I and PDM names are critical to the viability of New PDM because of the
goodwill and reputation associated with these names that has been built up over decades. (Cutts, Tr.
2389 (“the PDM name, like the CB&I name, could obvioudly bresk down alot of walls and
barriers™)). In order to build areputation smilar to that of PDM, Mr. Cutts estimates that AT&V
would have to spend over amillion dollars in marketing aone for the next three years. (Cuits, Tr.
2382).

1366. Following complete divestiture, CB& 1 will nevertheless continue to benefit from the
trade secrets and other intellectual property it has absorbed from PDM. To assure that the acquirer
will be able to compete on an equd footing with CB& I, as PDM once did, Complaint Counsdl’s
proposed Order mandates that the combined intellectua property of CB&1 and PDM must be shared
with New PDM. (Order, 1 11.E.; see Smpson, Tr. 3609).

8. Training and Technical Assistance

1367. CB&I will need to provide training to the personne of New PDM. CB&I invests
heavily in training its various congruction crews, and its crews are specidized in pecific structures or
tasks, such as tank erection, foundational work, field-erection, piping, dectrica work, or insulation.
(CX 258, CBI-H001794).

1368. Traning and technica assstance will dlow New PDM to have access to the best
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practices implemented by CB&| after the acquisition. Since the acquisition, CB& I, has spent “maybe
thousands of man-hours looking into the cost bagis, looking into the technica basis, looking into what
the actua procedures or equipment or whatever it isthat’ sinvolved” in the engineering, design,
fabrication and erection of tanks sold by CB& | and PDM. Based on thisandys's, CB&| has adopted
“best practices’ for supplying tanks and operating its company. (CX 1550 at 301-303 (Bacon Dep.)).
Because these business exploits may lower the costs of supplying the relevant products, the divestiture
to Newco should include these “ best practices.”

1369. Technica assstance done would be insufficient to restore an effective competitor. Mr.
Gill testified that he has obtained technicd assstance in the pagt, but that it has not increased his
effectiveness as a competitor for TVCs. (Gill, Tr. 202 (“[I]t would take more than mentoring” for
Howard Fabrication to be competitive)). Likewise, Mr. Patrick Neary of TRW testified that technical
assistance would be insufficient to make atherma vacuum chamber provider as competitive as PDM
EC and CB&|I. (Neary, Tr. 1458).

1370. Becausetraining and technical assistance are necessary in order to restore aviable
competitor in the relevant markets, the Order requires CB& | to equip New PDM with the knowledge
base necessary to be a competitor. (Order, T 11.E, IV.).

9. Additional Safeguardsto Ensurethat it is Enforced

1371. Thedivedtiture will require the gppointment of a monitor trustee to oversee its effective
implementation, as recognized by Respondents. (Simpson, Tr. 5715). The appointment of atrusteeis
anormal part of the divestiture process. See Casey Triggs, “FTC Divestiture Policy,” 17 Antitrust 75,
76 (2002)).

1372. The monitor trustee would work with the Commission’s Compliance Division, a
speciaized divison whaose purpose is to oversee and implement Commission divestiture orders, to
reestablish CB&1/PDM into two viable and compstitive entities. (See Order, TV.).

1373. One customer, Mr. Jeffrey Sawchuk, testified that any concerns regarding relief would
depend on how the restored competitors are set up. (Sawchuk, Tr. 6066). Proper monitoring of the
divestiture would address Mr. Sawchuk’s concern.

1374. Theonly effective remedy that will restore competition is the divestiture of the PDM
assts that CB& | acquired and the reestablishment of PDM as aindependent, viable competitor. In
order to restore competition, CB& | must divest certain tangible and intangible assets, such as
fabrication facilities, personnd, and the PDM name. In addition, CB&I must provide the divested
entity with technica assstance and assist the divested entity in building a track record.
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COMPLAINT COUNSEL'S PROPOSED CONCLUSIONS OF LAW

1. The Federd Trade Commission has jurisdiction over the subject matter of this
proceeding, and over Respondents Chicago Bridge & Iron Company, N.V. (“CB&I), Chicago Bridge
and Iron Company and PFitt-Des Moines, Inc. (“ Pitt-Des Moines’).

2. The Commission has jurisdiction over the subject matter of this proceeding pursuant to
Section 7 of the Clayton Act, 15 U.S.C. 21, and Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45.

3. At dl rdevant times herein, Respondents were engaged in commerce, as * commerce’
isdefined in Section 1 of the Clayton Act, as amended, 15 U.S.C. 8§ 12, and affected commerce, as
“commerce” is defined in Section 4 of the FTC Act, as amended, 15 U.S.C. § 44.

4, The FTC is vested with authority and responsibility for enforcing, inter alia, Section 7
of the Clayton Act. Clayton Act § 11(a), 15 U.S.C. § 21(a).

5. On or about February 7, 2001, CB& | acquired Pitt-Des Moines Water and
Engineered Congruction Divisions (“PDM”). The acquisition is a transaction subject to Section 7 of
the Clayton Act, 15 U.S.C. § 18, and Section 5 of the FTC Act, 15 U.S.C. § 45.

6. The FTC hasjurisdiction pursuant to Section 11 of the Clayton Act, 15 U.S.C. 8§ 21,
to bring this adminigtrative proceeding againg the CB&1/PDM merger.

7. Section 7 of the Clayton Act prohibits any acquisition of stock or assets "where in any
line of commerce. .. inany section of the country, the effect of such acquisition may be substantidly to
lessen competition or to tend to create amonopoly.” 15 U.S.C. § 18.

8. Section 7 of the Clayton Act isintended to reach incipient monopolies and trade
restraints outside the scope of the Sherman Act.

9. Section 7 of the Clayton Act usesthe word “may” to indicate that the concerniswith
probabilities, not certainties. Section 7 does not require proof from Complaint Counsel that a merger
has caused higher pricesin the affected market. To satisfy Section 7, the FTC need only show a
reasonable probability that the proposed transaction would substantialy lessen competition in the future.
All that is necessary is that the merger create an appreciable danger of anticompetitive consegquencesin
the future. A predictive judgment, necessarily probabilistic and judgmenta rather than demondirable, is
cdled for.

10. Under Section 7 of the Clayton Act, the FTC makes out a prima facie case, and gives
rise to a presumption of violation, by showing: (1) the“line of commerce’ or product market; (2) the
“section of the country” or geographic market; and (3) the transaction’s probable effect on
concentration in the product and geographic markets.
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11. Field-erected liquefied natura gas storage tanks (“LNG”) are an appropriate line of
commerce for evaluaing the likely competitive effects of the acquisition.

12. LNG import terminas are an appropriate line of commerce for evauating the likely
competitive effects of the acquisition.

13. LNG pesk shaving plants are an gppropriate line of commerce for evauating the likely
competitive effects of the acquigition.

14. Feld-erected liquid nitrogen, oxygen and argon storage tanks (“LIN/LOX”) are an
aopropriate line of commerce for evauating the likely competitive effects of the acquisition.

15. Field-erected liquid petroleum gas storage tanks (“LPG”) are an appropriate line of
commerce for evaluaing the likely competitive effects of the acquisition.

16. Large (over 20 feet in diameter), field-erected thermd vacuum chambers (“TVC”) are
an gopropriate line of commerce for evauating the likely competitive effects of the acquisition.

17.  The United Saesis the appropriate geographic region for evauating the likely
competitive effects of the acquisition in each of the above lines of commerce,

18.  ThePartiesarein agreement about the relevant product and geographic markets.

19.  TheHerfindahl-Hirschman Index (*HHI”) is an appropriate measure of market
concentration.

20.  Theacquistion by CB&I of PDM significantly increased concentration in the relevant
product markets in the United States, and result in highly concentrated markets.

21. The market shares and HHI concentration levels that resulted from this merger in the
relevant markets make the merger so inherently likely to lessen competition substantialy thet it is
presumptively unlawful under Section 7 of the Clayton Act.

22. Having established a prima facie case, the burden of producing evidence that the
merger isnaot, in fact, anticompetitive shifts to Respondents. To meet their burden, Respondents must
show that the market-share statistics give an inaccurate prediction of the acquistion’s probable effect
on competition.

23. Proof of ease of entry by other firms may rebut the presumption of anticompetitive
harm, but Respondents have failed to do so here.

24. Entry must be timdly, likely, and sufficient in its magnitude, character and scope to deter

or counteract the competitive effects of amerger. In order for entry to be sufficient to restore
competition, it must be entry that replaces the competition that existed prior to the acquisition and such
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entrants must be profitable a pre-merger prices. Even ashowing of actud entry isinsufficient to
dleviate concern, unless that entry aso indicates the likelihood of sufficient growth by the entrant to
deter or counteract the anticompetitive effects of the merger. Respondents have offered no evidence to
satisfy these requirements, and specifically have offered no evidence that any aleged entrant will enter
the relevant product markets in the United States within two years, be profitable at pre-merger prices,
and fully replace PDM as a compstitive force.

25. Dueto entry barriers, entry by new suppliers or the expanson of fringe suppliersis not
likely to avert the anticomptitive effects of the merger in the rdlevant markets.

26. Respondents have not presented an efficiencies defense in support of the merger.

27. Respondents have asserted an “exiting assets’ defense. The antitrust laws, and this
Tribunal, do not recognize the existence of such a defense.

28.  Theantitrust laws recognize a“failing firm” or “faling divison” defense. In order to
satisfy this defense, Respondents must demondtrate that: 1) PDM would be unable to meet its financia
obligationsin the near future; 2) PDM would not be able to reorganize successfully under Chapter 11
of the Bankruptcy act; 3) PDM has made unsuccessful good-faith efforts to dicit reasonable dternative
offers of acquigtion of the assets of the failing firm that would keep its tangible and intangible assetsin
the relevant markets and pose aless severe danger to competition than does the proposed merger; and
4) absent the acquisition, the assets of PDM would exit the relevant markets. Respondentsfailed to
prove each of these dements.

29. Respondents have not produced any sgnificant evidence rebutting the presumption of
violation of Section 7 of the Clayton Act and Section 5 of the FTC Act.

30. Had Respondents produced sgnificant evidence sufficient to rebut the presumption, the
burden of producing further evidence of anticompetitive effect would have shifted to Complaint
Counsd.

31.  Although Complaint Counsd is not required to prove the existence of actud
anticompetitive effects resulting from the merger, such evidence, ether in the form of unilaterd post-
merger price increases or coordinated interaction, negates any attempt to rebut the FTC' s prima facie
case, and independently establishes aviolation of Section 7 of the Clayton Act and Section 5 of the
FTC Act.

32. Because the merger would eiminate competition from PDM, CB&I's closest
competitor in the relevant markets, the merger islikely to increase CB& I’ s ability to raise prices
unilaterdly. Anticompetitive price increases are more likely in amerger involving the two firms that
buyers consider to be their first and second choices. A merger involving the first and second lowest-
cost slers could cause pricesto rise to the congtraining level of the next lowest-cost sdller.

33. The acquigtion islikely to give rise to coordinated anticompetitive effects through tacit
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or express colluson. Section 7 of the Clayton Act seeks to prohibit excessive concentration, and the
oligopoligtic price coordination it portends. Where rivals are few, firmswill be able to coordinate their
behavior, either by overt collusion or implicit understanding, in order to restrict output and raise price.

34.  Complaint Counsd need not show alikdihood of explicit colluson. A merger violates
Section 7 of the Clayton Act if the remaining firmswill be more likely to engage in conduct that is likely
to result in higher prices, evenif that conduct, in itsalf, would be entirely lawful. Section 7 seeksto
prevent amarket structure that enhances the ability to engage in both explicit and tacit colluson. The
relative lack of competitors eases coordination of actions, explicitly or implicitly, among the remaining
few to gpproximate the performance of a monopolist.

35.  Complaint Counsel has offered substantia evidence of anticompetitive effects resulting
from the merger, any of which would independently mandate a finding against Respondents as a matter
of law.

36. CB&l'sacquigtion of PDM violates Section 7 of the Clayton Act because “the effect
of such acquisition may be subgtantialy to lessen competition or to tend to creste amonopoly.” 15
U.S.C. §18. The acquistion aso condtitutes an unfair method of competition in or affecting commerce
in violation of Section 5 of the FTC Act. 15U.S.C. §45.

37.  TheOrder entered herein is appropriate to remedy the violation of law found to exist,
and to protect the public now and in the future.
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