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VEDI A PANEL

M5. FAIR M nane is Lesley Fair. |'man
attorney with the Division of Advertising Practices. |
am here with ny coll eague, Laura Sullivan, who is also an
attorney in that office, and | have made a pl edge that
this is the first event you' ve attended in years that
starts, finishes and keeps on tinme. So, thank you very
nmuch.

| have prom sed our esteened panel today that
today's session dealing with issues involving effective
ad clearance is going to be run on what | call a
McLaughlin Group format, mnus the yelling and scream ng.
| ve brought my horn-rimed gl asses just in case so we
can get started. The first issue, | think, is to sinply
go around and introduce ourselves, and if | could start
on the far end with M. Kinball. |[If each panelist could
identify thensel ves and the organi zati on they represent
and give us 25 words or |ess about your interest and
experience in this area. M. Kinball.

MR. KIMBALL: M nane is John Kinball. [|'mthe
Senior Vice President and Chief Marketing O ficer of the
Newspaper Association of Anerica. W are the trade
associ ation for the 2000 plus daily and weekly paid
newspapers in the United States. Qur interest in this is

one of, A, education, interested in the proceedings
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t hensel ves, and al so what rol e the newspaper industry can
play in ensuring, as we have our credibility at stake,
mai nt ai ni ng that.

M5. LEVINE: |I'mEllen Levine, Editor-in-Chief
of Good Housekeepi ng Magazi ne. For those of you who have
heard of us, we're 118 years old. Qur interest in this,
as Good Housekeepi ng has al ways been in the forefront of
hel ping Anerican famlies, and Anerican wonen in
particular, maintain their health, the creator of the
Good Housekeepi ng Seal, and the reason we are
particularly interested in this is that health and
famly's physical well-being is of primary interest not
only to the editors, the publishers, but also to the
readers of the magazi ne.

MR. MCLEMORE: |'m Don MclLenore, Vice President
of Standards at New Hope Natural Media. New Hope
produces the two | argest natural products trade shows in
the U S., plus Natural Products Expo Europe and Natur al
Products Expo Asia. Additionally, we have five
publications within the natural products arena.

Virtually the distribution goes to everybody w thin that
segnent of the natural products industry, including raw
mat eri al suppliers, manufacturers, retailers and
consuners.

About eight years ago, we started our own
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standards program and inplenmented it, and we did it to
hel p support industry self-regulation in the first place,
but nostly to ensure the integrity and quality of
products within our imredi ate trade shows and
publications. And while the programis not perfect, it

allows us to be relatively successful at screening ads.

DEAN NORTON: I'mWIIl Norton. [I'mfromthe
University of Nebraska. |'minterested in this subject
because of the size of Nebraskans. Actually, | also, in

addition to being on the faculty at the Coll ege of
Journalismat the University of Nebraska, ama partner in
a newspaper in M ssissippi, or two or three publications
in Mssissippi, and so this is of interest to ne because
of how we want to be responsible in our comunity.

MR. OSTROWN |'m Joe Ostrow, President of the
Cabl et el evi si on Advertising Bureau. Qur primary function
inlifeis to drive nore advertising to our nenbers
medi a, and they represent about 95 percent of the ad-
supported cabl e networks and about 90 percent of the
systens around the country that take adverti sing.

My interest is not for the State of Nebraska,
but for nyself, if you would |like nme to stand up, 1'1l
show you why. The reality is we, in 1996, did sone
voluntary guidelines that we did with the advice and

counsel of the FTC and we would like to continue to nake
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progress and go forward.

MR. PASHBY: (Good afternoon, |I'm M chael
Pashby. |'m Executive Vice President and General Manager
of Magazi ne Publishers of Anerica. W represent about
250 publishing conpani es conprising about 1,100 to 1,200
consuner magazi nes whi ch account for about 80 percent of
t he dollar volune of the magazine industry. Qur interest
is that we -- nmagazines were nentioned recently
prom nently in the report produced by the FTC and we
wanted to listen to these hearings and to try to help
devel op a practical solution.

PROF. ROTFELD: M nane is Herbert Rotfeld.
|"ma Professor at Auburn University in Al abama and |'m
currently also the Editor of the Journal of Consuner
Affairs, which is published by the Anerican Council in
Consuner Interest.

My reason for being has nothing to do with
either of those credentials, but rather for the |ast 20
years now, | have been studying and witing about nedia
standards for acceptable advertising and how vari ous
vehi cl es deci de what advertising they will accept and
publish. As | was listening to things for the day here,
i ke nost academics, nmy mind is on nmy nost recent witing
acconpl i shment -- Lesley said |I'mallowed one plug for

the day -- which is inny --
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M5. FAIR And only one.

PROF. ROTFELD: VWhich is in ny book, Adventures
in Msplaced Marketing, published by Quorum Books, where
| talk at | ength about self-regulation, governnent
interest and al so abuses of marketing by various types of
conpani es.

PROF. SCHAUER: |'m Fred Schauer. M title
explains why I amhere. | amthe Frank Stanten Professor
of the First Anendnent at the Kennedy School of
Government at Harvard University. | also regularly teach
t he basic First Amendnent course at the Harvard Law
School and have been visiting Professor of Law in the
| ast several years at the University of Chicago, the

Uni versity of Virginia and the University of Toronto.

"' m not here representing anyone. | do not
practice law. | haven't for a quarter of a century. |
do not consult. | do not sign briefs. | amhere at the

unsolicited invitation of the Comm ssion.

M5. FAIR In the spirit of John MLaughlin,
let me start off the panel by saying, Issue One, survey
evidence. Herb, | knowit's tough for an academ c or
anyone el se to capsulize a quarter of a century of
research in about three mnutes, but I think if anybody
can do it, you could. You' ve done a nunber of surveys in

this area in the late '80s, early '90s. What can you
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tell us about the results of what you found about nedia
cl earance practices?

PROF. ROTFELD:. Down to five mnutes for what
"' m gi ving 30-hour-and-a-half |ectures during next
senmester on this topic. First of all, let ne say I'm
absolutely certain that everyone here today wants to see
deceptive ads stop by sone nechani smor another, and a
| ot of the speakers, both this nmorning and |I'm sure we'l|l
hear in this group, fear a liability or cost for sone
sort of activity they feel they don't deserve. What |'ve
been doing for many years is talking to various types of
medi a managers at nmgazi nes, at television stations,
radi o stations, cable conmpanies. W' ve been expanding it
ri ght now and spent a good part of the last few nights on
t he phone -- the reason I'"'mon at night is |I'mtalking
with people in Australia because we're tal king about the
organi zations there and how they make deci si ons.

And the basic thing we're tal king about here is
t he advertising content, and I think we should be clear
with sonething. Also, that nost vehicles make a very
broad distinction. There's the editorial content or
we'll call it entertainment content, which is what they
put in, and the advertising content, which sonebody el se
pays themto carry. There is no requirenent for the

vehicles to carry anything they don't want to have in
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there and no vehicle accepts absol utely everything that
cones in the door. They do reject sone things. Sone
vehicles reject a lot. Mst reject very little. There's
no correlation -- contrary to a |lot of presunptions,
there's no correl ati ons between how much they reject and
the size of the vehicle and its profit line.

|"ve been sonetines surprised to find a very
small vehicle, television station, radio station,
regi onal magazine located in the m ddle of nowhere which
tells me how -- well, we call up to people, a | ocal
university, if we have any doubts and they're al ways

happy to help us out and will screen things. And then

"1l talk to a big organization and they' || say,
basically, well, we reject just about everything.
Just to back up, I'll say what started ne on

this because it mght make it a little bit shorter in
saying this. About 20 years ago, | contacted a nagazi ne
that is known for its investigative studies of business
practices. They are a business critic, slightly to the
left of Fidel sonetinmes, this organization is known for
being critical of a lot of things that businesses do.

And | saw an ad in their pages that was clearly fal se.
had the data, | sent themthe data. They said, we accept
everything under a First Amendnment rationale and then

they gave ne the list of things they don't accept. But
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they said, we accept everything under a First Amendnent
rational e.

Then a forner student of mne sent nme the nedia
kit which is what their advertising sales people use to
sell this vehicle to advertisers, and the front of the
media kit had in big, bold letters a statenent that
readers trust us. So, they were selling to the
advertisers the trust in the editorial content, but
saying they'll carry everything.

| wote back to the publisher who sent ne the
initial letter saying that she accepted everything and |
said, well, this is very interesting. | discussed it
with ny students in nmy advertising regulation and ethics
cl ass and they thought it would be really great if she
had a statenment up front that told everybody about this,
and she wote back and said, I'mnot discussing this with
you because you showed nmy letter to soneone el se w thout
ny perm ssion, and that was the end of that.

More typically, | contacted a bicycling
magazi ne that had an ad -- a small ad, small revenue, but
for a lot of big sales and -- without going into details
on the product, and it said, |owest prices anywhere in
the U S.A And through certain circunstances, | ended up
getting details on a lot -- themand their conpetitors.

They had the highest price of anyone. Now, they were
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| onest prices of any product nade in the U S A, but
that's because they were the only one made in the U S A
Everyone el se was an inport, but they didn't say | owest
price of any product made in the U S. A They said,
| onest prices period.

| sent it to the nmagazine publisher. She wote
back and said, I'll stop the ads only if you show ne a
survey of our readers that says that they feel they were
harnmed. | feel that that |ast story exenplifies
everything | keep finding over the |last 20 years, and
that is the nost conmmon reason for rejecting ads is they
feel it would offend their readership. |If they feel they
will lose their audience, their viewers, their listeners,
their readers, that is the single nost common reason for
rejecting. Less than 1 in 20 television stations wll
ask advertisers ever to substantiate clains. It’s even
smaller for radio stations. | can’'t speak about anything
recently on cabl e conpani es or cabl e networks.

There is an exception to this. The rate of
vehicles that actually ask the advertisers for
substantiation and say the nost common reason for
rejecting of msleading ads is newspapers. Newspapers
are generally nore likely to say to ne they're nore
likely to reject ads for being m sleading than the

others. But, again, | find many newspapers that would
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rat her not be bothered. Fromthe consuners’ point of
vi ew, you have no idea who these people are.

Lesl ey?

M5. FAIR Let me just turn it over to the
medi a trade associ ations, especially, and anyone el se who
wants to junp in. | realize it's inpossible to
characterize such a large industry in, again, just a few
m nut es, but how woul d you characterize the current state
of what clearance practices are in your industry? And |
woul d turn this over to either John or Joe and/or
M chael .

MR. KIMBALL: | can start. The newspaper
industry is interesting in that it’s not called the daily
mracle for no reason, and the process by which
advertising is processed and accepted, editorial copy is
put together and a newspaper is printed and delivered
every day is, indeed, rather mraculous. And I think you
have to understand in some context, the organi zed chaos
that exists in that process where advertising is laid out
wi thout regard to where those stories editorially are
going to be, and a layout or a dummy, as it’'s called, is
delivered to the newsroom the newsroomwites and edits
copy in conjunction with that, again, wthout know ng
preci sely what advertising is running on any given page.

Then, the newspaper is printed and delivered.
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In that process, there are sone generally
accepted standards that, as | said earlier in ny remarks,
t he newspaper industry lives upon the credibility that we
have in the | ocal comunities that we serve. So, no one
is interested in running ads that are know ngly fal se or
deceptive or msleading. There are generally accepted
gui del i nes that nobst newspapers, if there is a question
about advertising, it is -- and the individual who' s
taking that ad, whether it’s on the tel ephone or in
person or opening the mail, if they have a question or a
concern, they generally take it to a manager or sone
newspapers have advertising revi ew boards, sone
newspapers have advertising acceptability conmttees.
They may be large or small. It may be the publisher at a
smal | newspaper, if that is the case, or it may be
advertising nmanagers at | arger newspapers.

The process is informally formal and | think
that, as was suggested, | think, for the nobst part,
newspapers do a pretty good job of trying to identify

t hose advertisers and advertising that is blatantly

m sl eading or fraudulent or illegal. W don't catch it
all, but we try very hard.
It is a-- and | need to enphasize, it is a

process that happens every single day totally differently

than the day before, you know, in a very short,
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conpressed period of tine, and what we do today has no
rel evance to what we will do tonmorrow in terns of that
content of that material.

So, it'’s a difficult process, it's very
deadline intensive and it is very conpressed in an
extrenely short period of tine.

M5. FAIR What is the -- | nean, the person
who' s actually | ooking at the ad before it’s going to be
inserted, what are the typical guidelines that he or she
is given with regard to what they should be | ooking for?

MR, KIMBALL: Well, there are sone newspapers
t hat have entire categories of advertising that they
don’t accept. So, those are easy. A newspaper nay not
accept tobacco advertising, or firearnms, or alcoholic
beverages or adult novies or sonmething |like that. Those
are easy.

O her clainms sonetinmes can be difficult but
they may be things like if, for instance, there was a
mat eri al that showed up and there was a price in the ad
and the price was all zeros, and that happens sonetines,
obviously those things are pretty obvious and soneone is
going to catch that, get back to the advertiser probably
and say there’s no price in this ad, although you nention
one.

lt's difficult to substantiate cl ai ns of
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percentages off or quantities for sale or VIN nunbers on
autonobil e ads. There are also fairly standard
gui delines for acceptability in terns of taste,
obscenity, things like that. The rest of them it’'s very
difficult to substantiate in a single sheet of paper that
these are the nine things that we will do and these are
the ones that we won't. It really goes by an ad-by-ad
basis. It goes to the expertise of the individual who' s
taking the ad. Utimtely, of course, it's the
publisher’s option to accept or reject advertising. So,
that’s where it generally ends up.

M5. FAIR  \What about in the magazi ne or cable
tel evision industry?

MR. OSTROWN Well, as | nentioned earlier, we
did i ssue sone voluntary guidelines in 1996. W
reexam ned themin 1998 and then again in 2000. | did a
study just recently of about half of our network nenbers
whi ch showed that about 17 percent of them used our
gui del i nes, about 83 percent used sonething other than
our guidelines, with the vast mgjority using their own
gui del i nes, which tended to be even nore specific.
Because what we have in the cable industry is a great
deal of variability in ternms of the progranmm ng formats
and the audi ences that we appeal to.

It’s quite different in terns of what the
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advertising that is allowed to run mght be on a
religious channel as opposed to a children’s channel as
opposed to a nusic channel, just to nane three different
varieties.

We al so know that there are standards in
practices departnents at about 75 percent of the network
that we surveyed and, indeed, there are quite a nunber of
networks that carry advertising that are neither nenbers
of our trade association or others, they carry very
little in terms of dollar ampbunts, and therein may lie
part of the problem

M5. FAIR M chael, what about fromthe
magazi ne publi shers?

MR. PASHBY: | think ad cl earance al nost
presupposes that there is a formal process that goes on
and that’s not actually the case. | nean, it’'s a very
| oose term *ad cl earance.

Certainly, in sone nmagazi nes, sonme naegazi nes
have forbidden certain categories fromappearing in their
publ i cations from a phil osophical or age reason, whether
that be tobacco, liquor. Sone magazines will forbid mai
order advertising and certain magazines wll require
certain additions to advertising. For instance, on nai
order advertising, sone nmagazines require there be a

noney back guarantee. So, they may | ook at an ad or
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insist -- or they may not even |ook at it, but they may
tell the advertiser it should have a noney back guarantee
and it should have the nmeans of receiving that.

| think beyond that, if you re tal king about ad
cl earance, you're presupposing that people are actually
reading the ad. | don’t think that is common within the
magazi ne i ndustry. They look at the ad. They | ook at
the ad for suitability of placenent, particularly -- |
mean, the obvious thing is nudity, that was nentioned
before. For certain publications, that’s perfectly
acceptable to find nudity within advertisenents. In
others, it’s absolutely not. And it’s an easy thing to
notice and to reject.

M5. FAIR In the interest of tinme, let’'s go
directly to weight |oss advertising since that's --

PROF. ROTFELD: Lesley, we were talking about
codes, if I may. One thing I'd like to add about when
talk with various vehicles about codes, in their industry
or what they have there, | often wll say, do you follow,
and I'll talk about a related code to their industry or a
particul ar area, and they' Il always say, oh, yes, we do.
Then 1’1l ask specific questions. WlIl, we don't have a
copy. No, | haven't read it in a while. No, | think
it’s around here somewhere. And then you ask them

speci fics of what they' re doing and they' re not exactly
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following the code that they said that they were
following in the first place. | find a lot of vehicles
are code sayers, as | would put it.

The best exanple is not too |ong ago after the
new novi es have been com ng out fromthe major com c book
conpani es, | was contacting sone of themsaying, tell ne
your guidelines and how you deci de what advertising is
acceptable. And they all send nme a copy of the Com cs
Code Authority Seal of Practices pronmulgated in the *50s
and updated, | think, last tine in the ‘70s, and they al
sent me a copy of it. But you go out to any nmgazi ne
rack or any com c book store and there’'s a |ot of things
fromtheir own conpany that doesn't follow this code, at
| east on editorial content, | can’'t say on adverti sing.

We're tal king here about what a | ot of
di fferent conpanies do and the phrase that | always cone
back to is, everyone | talk to tries to tell nme, this is
standard in the industry, this is standard in the
i ndustry. Everyone says that what they do is the
standard, even though they all will do different things.

| was trying to talk to sone tel evision
stations on different types of ads and this small station
in Macon, Ceorgia says to nme, well, you ve got to
understand, Dr. Rotfeld, before it cones to us, it’'s

played in the big cities, it’'s been on the networks, it’'s
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been on the cable networks, and so by the tine it gets to
us, a lot of other stations and cabl e conpani es have
| ooked at it.

So, I"'mtalking at a big station at a ngjor
mar ket and they say, well, you ve got to understand, Dr.
Rotfeld, before it comes to us on a spot buy, it’s been
on the cable conpanies, it’'s been in several small towns
and the networks m ght have | ooked at it, too. Then I’]I
call up the cable conpany. You' ve got to understand, Dr.
Rotfeld, before it cones to us and so on and so forth.
Everybody was referring to soneone else. And if | had
asked them specifics on standards, they're all doing
sonething different, but what we do is standard.

M5. LEVINE: Lesley?

M5. FAIR Let’s talk about something that’s
not standard.

M5. LEVINE: |I'min a very unique position,
Good Housekeepi ng Magazi ne, and |’ ve worked around |ots
of magazines and a coupl e of newspapers. And we are very
specific. And we, at Good Housekeepi ng, since the seal
cane into being in 400 years, every single ad is read,
every claimis verified. Approximately $2.4 mllion is
spent through the Good Housekeeping Institute to work on
the veracity of the advertising. Not just in the

category of weight loss. |In 1952, the magazi ne stopped
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taking cigarette advertising. So, | would |ike to say,
in this sense, that the nmagazine is way ahead of the
curve. |It’'s earned its position in the United States as
a magazine that really does represent trust.

However, it is unique. And as | have worked
ot her pl aces, as M chael Pashby has said, there are
different points of view and guidelines. This is the
only nmagazine that | amaware of in the United States
where the advertising goes through the editorial
departnment before it is printed. And what | thought |
woul d be happy to share with you and with anybody el se
who woul d be particularly interested are the 16 points
that diet and wei ght | oss prograns and pl ans and neal
repl acenent/wei ght control products nust get through
before they appear in the magazi ne.

M5. FAIR W can certainly put that on the
event website.

MS. LEVI NE:  Yes.

M5. FAIR  Could you give us a highlight of a
few of the nost appropriate?

M5. LEVINE: Well, they' re very specific and to
the point that you nade earlier. If | were on a 24-hour
turnaround, it would be nmuch nore difficult. Here is an
exanpl e.

On request, a diet program plan nust provide
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docunentation that the programplan is nutritionally
adequate and safe wi thout the need for physician
monitoring. |If an advertising clains a typical weight
loss, inplicit or explicit, for participants of the
program this claimnmust be based on a sanple of al
persons who have participated in the programplan. So,
we' re | ooking for very firmdocunentation. They cannot
be research studies from Sweden on five people in the
north of the country.

Consequently, it’s not an easy programto
adm nister, but it has kept us safe in this arena, as it
has in accepting electronic products, all the products
t hat appear because they do carry the warranty.

M5. FAIR Now, certainly you ve nentioned ads,
you know, review ng the science and substantiation. Are
t here sone ads that have crossed your desk over the years
that didn't take nuch scientific evaluation for Good
Housekeepi ng to make the decision that it did?

M5. LEVINE: Well, yes, Lesley, there are. So,
| actually brought 10 pounds per week, the Turbo Protein
Diet, stop yo-yo dieting forever. This was a 1-800
nunber. It didn’t take much thinking to understand that
this wasn't going to work, dreamthough we mght that it
woul d.  And we turned down mllions of dollars of

advertising. In this particular category, it really
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rarely passes above the level of the advertising
departnment. They know it’s not going to be accepted, so
they do not bring it up. And ultimately, our publisher
is sitting here, we’ve probably lost mllions of dollars
in this, but it’s appreciated by the readers.

M5. FAIR What are the tip-offs? Wen your
folks are giving it that initial scrutiny, what kinds
of things do they say to thenselves, |’mnot even going
to --

M5. LEVINE: Extrene weight loss in a short
period of tinme, you can eat all you want of high calorie
foods w thout exercise, sit still and | ose weight. And
we were just com ng back fromlots of focus groups around
the country and we put our editorial through the sane
process. They know very well, the wonmen out there, that
diet isn't easy. So, yeah, there are a lot of tip-offs,
but it gets nore conplicated when you get into the
nutritional diet drinks and that takes a |lot of scrutiny
and scientific evaluation, and we have nutritionists on
the staff and chem sts.

M5. FAIR Let me turn to Don McLenore. Could
you describe, certainly in the area of weight |oss, what
your organi zati on does?

MR. McLEMORE: The real --

M5. FAIR If you could talk into the m ke,
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pl ease.
MR. McLEMORE: The blatant clains really never
get to ny desk in the standards departnent. W’ ve

trai ned our ad sal es reps what woul d be accepted and what

won’ t be.
M5. FAIR  And what are those? How do you
train them and what are those -- what are they tol d?
MR. McLEMORE: For exanple, the diet slippers
are not -- it’s not a product that woul d appeal to our

constituency or our readers, so our ad sal espeople
imedi ately reject that. Additionally, the seaweed soap
that allows you to scrub away three or four pounds every
time you take a shower does not work. So, those don’'t
get past -- the ad sal espeople reject those i nmediately.
Cenerally, the types of ads that end up on ny
desk and end up for review -- in fact, we review all our
ads for acceptance into our publication -- are ads that
are subtly m sl eading. For exanple, just last nonth, we
received an ad for a product that conpared itself to
t hree pharnmaceutical drugs, Xenical, Mridia and Fastin.
It was a dietary supplenment that said it had the sane
effects as the pharmaceuticals wthout any side effects.
Additionally, that they pronoted the product as a
treatment for obesity. So, that initiated a conversation

with the advertiser. The advertiser said that, in fact,
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t hat product was FDA-approved and had been cleared by the
FTC.

MS. FAIR (Oh.

MR. McLEMORE: And that they felt that we had
no right to ask themto renove those clains. So,
therefore, we |ost about $50,000 worth of advertising for
that particular ad. So, that’s just an exanple of one
tine.

M5. FAIR How are your staff people trained in
this area?

MR. McLEMORE: | have two col | eagues that work
with me and basically they have science backgrounds. W
review every ad that goes past our desk, and for the nost
part, we're | ooking for false and m sl eading cl ains as
wel|l as egregious clains. And, in fact, we see nore
egregious clains than we do fal se and m sl eadi ng cl ai ns.
We ask for substantiation in cases where it’'s needed and
we ask for changes and revisions to ads that make
egr egi ous cl ai ns.

M5. FAIR  The weight |oss report that the
Comm ssion issued in Septenber raised two phenonena that
| think we are kind of curious for the panel’s insight as
to what’'s happened. In the sane decade, as the Chairnman
sai d, where the Comm ssion brought close to 100 cases, at

| east our observation is, is that the percentage of these
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ads maki ng what we woul d consider scientifically
i nfeasi ble clains has increased as has the fact that a
nunber of them are noving fromthe back of the book, so
to speak, smaller or, you know, other kinds of nmedia into
mai nstream nedi a outlets. Any thoughts in the past
decade what may have caused this phenonena?

PROF. ROTFELD: WMarketi ng.

MS. LEVINE: |’'ll add to that.

M5. FAIR W have a --

PROF. ROTFELD: This is market-driven in a
sense. W have a nation of people that’'s guilty of
gluttony and sloth and they want to be thin while
remai ni ng gluttonous and indolent. | nean, that’s really
what’s driving it here. And there’s a |ot of people that
desire this. | nmean, in a historical context, 150 years
ago, alittle bit less than 150 years ago, this is why
magazi nes started carrying ads fromthe patent nedicines.
Their readers wanted information on all of these patent
nmedi cines. And the reasons we had infonercials, in part,
besi des cabl e conpani es and tel evision stations wanting
to fill sonme tine and the FCC renpving restrictions,
peopl e were watchi ng these progranms. They were
interested in the things that are going on there.

Consuner Reports not too |ong ago had a story

about Dr. Scholl's now putting magnets in a line of shoes
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and comrenting to the Consuner Reports peopl e saying,
yes, we know they don’t have effects, we know that they
don’t do anything, but people are interesting in buying
this product, so we feel we should offer it.

M5. LEVINE: | think there’s another issue.
When tines are difficult economcally as they are right
now and the advertising base nelts away, not the fat, but
t he advertising base, then there is room-- you said in
what we call the front of the book. So, the advertising
t hat woul d have been relegated to the bad paper in the
back of the book has had an opportunity to nove forward
and sone of these are what we call Pl ads.

M5. FAIR  Could you explain what you nean by
t hat ?

M5. LEVINE: A Pl ad is a per inquiry ad so
that the publisher is paid not sinply a rate base for
placing it, but they are paid on each one of the sales of
t he product through the magazine. So, it’s another
profit line to the publisher.

M5. FA R How common are Pl ads?

MR. PASHBY: | don’'t believe they re conmon at
all. In fact, a survey of the discussions that we had
wi th our magazi ne nenbers indicated -- not one of the

publ i shers we spoke to indicated that they were accepting

any Pl ads at all. That’'s what | was told.
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M5. FAIR |’ m sure.

MR. PASHBY: And, actually, 1'd just like to
poi nt out -- you asked a specific question. O the ads
that you surveyed, you did indicate that 60 percent of
the ads you had no problemw th at all. That it was 40

percent of the ads that there was a problem w th.

M5. FAIR  Well, | think the phrase ‘had no
problemw th at all,” I think we m ght not go that far as
to say.

MR. PASHBY: Ckay. But they were not deceptive
ads.

M5. FAIR Well, | think the statenent was that
they were facially, plainly, kind of patently fal se ads.

MR. PASHBY: Wen | | ook at the report that you
put out, | nmean, the one thing that does stand out in
there is that a nunber of product areas within the diet
area advertising has actually decreased. The nunber of
products being advertised over the |ast decade has
decreased. And the one area which has increased
substantially, in fact, fromzero to 12 products, is the
dietary supplements. Prior to 1994, those products
weren't allowed to be advertised because they hadn’t been
approved by the FDA. After 1994, they didn’t require FDA
approval .

So, the nere fact that nore products are com ng
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onto the marketplace will create nore advertising. |
think that is something we really have to understand
here. That it’'s not just an increase in advertising of
t hese products. There' s products being allowed onto the
mar ket pl ace unchal | enged.

M5. FAIR QO her thoughts? Dean Norton,
anything fromyour point of view about what may have
caused this change?

DEAN NORTON: | agree with what he’ s saying.

It seens to me that this is very simlar to the cigarette
snoki ng problemthat existed for decades. It took us a
long tinme to understand that nicotine was addictive.
Remenber, we had a whol e bunch of executives sitting
before Congress saying that it wasn’'t addictive, and we
weren't even sure that they weren’t answering us
correctly when they said that.

| think, simlarly, your report is going to
make a difference out there in the nedia once the nedia
gets inforned about what a big problembeing fat is in
Aneri ca.

M5. FAIR Do you think it’s a matter that
isn't currently well-known?

DEAN NORTON: | don’t think people understand
that it’'s one of the | eading causes of death until this

report cane out. So, | think it just takes a while for
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the information to be dissem nated anong people and |
think you |l have all sorts of investigative reporting
stories done locally at different newspapers and
di fferent nmagazi nes about this.

M5. LEVINE: 1'd like to throw in one other
situation. The infonercials are -- we report constantly
on the television infonercials, and our experience has
been when we eval uate the products that are being sold
over the infonmercial, which is a different form of
advertising, they are very litigious. So, if you say
anyt hi ng negative about themin print, you very often end
up in a battle of the attorneys. So, they do get a
certain amount of free reign because they are quite
t hreatening on the other end and not all publishing
conpani es want to go there.

M5. FAIR Are you referring to free reign on
the editorial side or --

M5. LEVINE: No, free reign in general.
mean, if you begin to attack them you are attacked right
back. The Ab Energi zer m ght be one of those.

M5. FAIR  What about -- let’s take an ad --
again, we’'ve tal ked about weight |oss soap an awful | ot
or the FTC s SlimAnerica ad. | think the claimin this
litigated case that resulted in a judgnment and about $8

mllion back for consuners, blast off 49 pounds in only
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28 days -- I'msorry, 29 days. |'msure that |ast day
was crucial. No doubt. Wen an ad -- and this was an ad
that ran in a nunber of major nedia outlets.

Qovi ously, we don’t have personal know edge
about this particular ad, but what are the factors that
are leading ads like that to be run? Is it a question of
no screening being done, folks that do the screening
aren’t aware of the difficulties that they m ght be
encountering with these kinds of clainms? Is it a
guestion of ad neaning or ad interpretation? Wat nakes
this a tough job for nedia screening personnel ?

MR. PASHBY: | think now that that -- now that
you have a judgnent, that ad is not going to run.
mean, mnagazi nes --

M5. FAIR  Well, no, we have 44 pounds in 30
days. So, you know --

MR. PASHBY: But the point is, you have a
judgnent, that has been publicized, that has been told
to the industry and the industry is now aware that this
ad -- there is a violation. 1[It is not going to be run.

M5. FAIR  But, Mchael, what about other ads,
again, from other conpani es that say, again, blast off 51
pounds in 36 days?

MR. PASHBY: | think when you tal k about

sonmething like that, that is -- we’'re tal king about the
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extreme. The issue that | see, and | think nost of the
magazi nes see, is that Ellen does have a department there
where she spends $2.4 mllion, which is nore than the
total revenue of 90 percent of all the magazines that are
published in this country. But she is spending that
nmoney quite rightly as a marketing programfor her
readers.

M5. LEVINE: W prefer not to call it a
mar ket i ng program

MR. PASHBY: Ch, I'msorry, I'msorry.

M5. LEVINE: | think spiritual and religious.
M5. FAIR  Well, | think --
MR. PASHBY: | think what happens when you

start to look at ads and you try to nmake a judgnent, what
a publisher will tend to do is to categorically reject
advertising; i.e., reject it by category. So, rather
than try to make a judgnment of saying this is correct and
this is not correct, SlimAnmerica is correct or is not
correct, SlimFast is correct or is not correct, they
will reject all of this type of advertising, al
advertising within the weight |oss category.

And if we know that 60 percent of the products
that are being advertised are indeed |legitinmate products,
then actually we’'re denying advertising to those areas.

| knowit's a difficult problem but | think that is the
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i ssue that nost publishers face.

M5. FAIR Herb, | think you were next.

PROF. ROTFELD: Well, | was going to say, you
wer e asking why these are going in, and as long as you're
tal ki ng about Good Housekeeping, we could bring in
anot her magazi ne that has al so been noted for doing a | ot
of work in this area and that’s Mbdern Maturity and
screeni ng a nunber of things keeping themout. But the
basi ¢ concern has to cone down to the people that are
maki ng decisions, the final arbiter of the decision of
what is acceptable is a person whose job description and
j ob performance is defined by revenue. They |lose their
job if revenues drop in many instances. And their
concern i s how nuch ad |inage you have.

So, decision-making in part -- and these are
not my words. These are words from peopl e who nake these
deci sions. They said the decision comes down to a m x of
greed and fear. Geed in that | want the noney and fear
inthat, well, if I accept it, what’'s the ramfications
of sonet hing going wong. You have a judgnment on ads
that are clearly deceptive. Well, now they' re running
into a problemthat -- okay, now I’m know ngly carrying
sonmething that's false and I could be liable for
sonet hing el se. W have anot her thing happeni ng here.

But the fear, also, many tinmes is, well, if we
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carry an ad and it causes our readers to go el sewhere,
then our circul ati on goes down, our circul ati on goes
down, we charge | ess per ad, we charge |ess per ad,
revenue goes down. |If we have an ad that’s offensive to
a | arge nunber of our advertisers, which is rarely a
basis for decisions, though they nmention it now and then,
again, they lose revenue. But it’s this mx of greed and
fear.

The publishers and station nmanagers at
television stations and radi o station nmanagers are very
upfront about it. This is their words when they say this
tome. |I'mnot putting nmy color on things when | say
that. They are concerned about having the revenue.
Because if ad linage drops, if their income drops,
they’ re out of work.

MR, KIMBALL: | need to suggest for a nonent
here that a newspaper publisher or a magazi ne publi sher
who used that as their sole standard of acceptability

woul d be losing their job for another reason.

PROF. ROTFELD: Well, | didn't say sole.
MR KIMBALL: | think that we need to get to
the issue of how advertising -- by what neasure are

t hi ngs eval uated and by what neasure does the newspaper
publ i sher or the advertising representatives working for

t hat publisher nmake the decisions about what to accept or
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not accept and | can assure you that the sole revenue
nodel that the decisions are being nade by whether the
linage is up or down or whether the revenue is up or down
and that drives the sole decision about the acceptability
of advertising, is categorically not true.

M5. FAIR What else -- you know, if not solely
revenue, then what it is, John?

MR, KI MBALL: Well, | mean, | said before, the
newspaper nodel, not unlike the magazi ne nodel, is one
where there are two sides to the business. W have a
social responsibility and an editorial m ssion that
buil ds upon either the setting or the gathering together
of those that help set the agenda within a | ocal market,
and that is a very serious consideration. It is why
there is a fence or a wall or a gate or whatever you want
to call it between the newsroom and the adverti sing
departnent, and | think it is the nodel upon which the
Ameri can newspaper business has been built.

And | will assure you that there are nmany, many
ti mes when advertising or that news stories run about
advertisers that had the advertising departnent been able
to, they would have not wanted that story to run and |’ m
sure there is advertising that runs occasionally in
newspapers that the newsroomw sh didn’'t run, especially

if it is about an advertiser that they’'re witing about.
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But the mssionis two-fold. Certainly,
there’s a business mssion of the newspaper and they have
to sell advertising and sell circulation and deliver an
audi ence to their advertisers. That’'s the nodel upon
whi ch the business nodel is built and the fundi ng upon
whi ch t he newsroom oper at es.

But the two missions are very separate and
di stinct and they are taken extrenely serious in the
busi ness. The advertising nodel, | wll tell you, does
not drive the editorial mssion, nor is it the sole
m ssi on of the newspaper.

M5. LEVINE: 1'd actually like to add two
points to that. |1’ve worked nmany places and |’ mvery
fortunate to be at Good Housekeeping, which works by its
own standards. But | have never been in a position where
t he advertising departnment, when asked about a particul ar
ad that was egregious, stuck with that ad. | haven't
seen that representation of the conbination of greed and
fear, although I imagine in publications that are
t hreatened and may not see a future, that m ght be. |
have not seen that.

But | do think there’ s another point here,

Lesl ey, another comunity that needs to be reached, and
that is the advertising community, because when we talk

about these easy ones to understand, when you get into
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the nore difficult clainms, when a word here and there can
nove a consumer in a direction that is clearly
m sl eading, that’s nore difficult, and the agencies
t hensel ves often feel a need to be original to nove the
product a little further along, to have a line, a jingle
that’s different than everybody else’'s, and the nessage
that you're putting out there needs to reach those
agencies as wel | .

M5. FAIR W' ve tal ked about the costs of
screeni ng. Don, what about sone of the benefits? Wat
| ed your conpany to decide to start the programthat it
di d?

MR. McLEMORE: Well, the denographics of our
readi ng audi ence, for the nost part, they' re fluent,
educated, they believe in health products. Just for our
consuner magazi ne alone, we have a mllion |oyal nonthly
readers, and we feel that if they don’t trust in our
editorial they're not -- if they' re not going to trust in
our advertising, they’'re not going to trust in our
editorial.

Si xty-three percent of those readers buy sone
product from our mmgazine, either by reading an article
or reading the advertisenents. So, we feel that it’s our
responsibility to give themtruthful and not m sl eadi ng

adverti senents.
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M5. FAIR | think, Joe, you had nentioned
briefly the CAB guides. Could you talk about a little
bit nore -- | think you had said 17 percent, am |
correct?

MR. OSTROW Seventeen percent of our nenbers
use our guides, 83 percent use their own. There are
peopl e who, | think, would probably have a little bit of
trouble with what Professor Rotfeld said. They are
called the people in the standards and practices
departnents at the networks or the legal affairs people
who are constantly | ooking at commercials. The problem
is, it’s not a static nmedium

We have 13 mllion tel evision advertisenents
run on the cable networks each year. |If you want to
t hi nk about the concept of running through each one of
them and we do in the main, but without a |evel of
expertise that is required to cover | don’t know how many
different industries. W cannot get a doctor for every
specialty. W cannot get a dietician for every product.
But, in fact, in our guidelines, there are four or five
pages on the subject of diet products that are avail able
for our nenbers to | ook at and they do followit to sone
degree, and the degree varies in terns of the editorial
envi ronment that the progranm ng represents on each and

every networKk.
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| f you want to tal k about 10-year-old research
| think you have a problemw th 10-year-old research as
it relates to, if nothing else, the cable industry was
hardly in existence 10 years ago.

The reality is that we cannot get information
because credi ble researchers like the N el sen Conpany and
like CMR will not research |ocal cable because | ocal
cable, for exanple, runs 2.7 billion units of advertising
every year

Now, if you want to tal k about cost
effectiveness, | think you run the risk of really making
that into a total sham

M5. FAIR  But, obviously, only a very snall
percentage of that is weight |oss advertising, would that
be a fair statenent?

MR. OSTROWN Indeed it is. But if we were to
screen for just one category, the question is when we
woul d be screening for the next category and the next
category and the one after that, there is a never-ending
situation here and | think there are other solutions to
t he problem

M5. FAIR W will certainly get to solutions,
but in the interest of tine -- you know, we’'ve tried to
deal with practical issues here, but | think certainly

there are issues involving the First Amendnent, the

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o dM W N -, O

211
Constitution, that we would be rem ss in not at |east
addressing briefly. Professor Schauer, |’ve been wanting
to say this for 25 years now, Professor, | have sone
guestions for you. That felt good.

What about -- you know, certainly this nmay be a
relatively obvious point, but could you tell us what the
courts have tal ked about about the Constitutional
protection of false ads?

PROF. SCHAUER: Until 1976, commerci al
advertising was not even covered by the First Amendnent
at all. Al of that changed in 1976 with the Virginia
Pharmacy case that protects commercial advertising. But
the Suprenme Court has been quite careful to say three
t hi ngs.

First of all, it does not protect the
advertising of an illegal product. Second, and
different, the comrercial speech idea is interpreted such
that the First Amendnent does not protect false and
m sl eadi ng advertising. The Suprene Court first said it
in Virginia Pharmacy, then they said it a few years |ater
in the Central Hudson case that gives us the test that we
now have. And third, the Central Hudson case and all of
t he others have nmade clear that although conmerci al
advertising, if of a legal product and if neither false

nor m sleading, is substantially protected, but not as
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fully protected as news, opinion, art and the other
t hings that get as nmuch as the First Anmendnent has to
gi ve.

M5. FAIR So, let’'s take a situation that |
think is safe to say has happened at the FTC. W're
dealing with, in this hypo, let’s say, a conpany offshore
that is selling a weight |oss soap, let’s say. They are
advertising it on Anerican nedia outlets, but, you know,
the noney is going offshore to the people offshore
selling it. Let’s say in this hypo that the conpany had,
you know, a one-year contract for a nedia outlet, you
know, dissemnate this every day for the next year, would
there be anything that the FTC could do to stop the
di ssem nation of that ad?

PROF. SCHAUER: | think that M chael Pashby got
it right in describing the reaction of his nenbers and
others to the blast off 48 pounds in 29 days -- or is it
29 pounds in 48 days -- in saying that the key is to have
know edge. And, in fact, that fits wth the existing
state of the | aw

If we go back to 1959, the Suprene Court said
t hat bookstores could be liable for selling obscene
books, but only if it could be proved that they had
know edge of the nature and character of the specific

materials, and the Supreme Court has reiterated that a
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nunber of times as well.

In the defamation area, as a matter of common
law, |ibel, a publisher can be liable for defamatory
material in the publication, but after 1964, in New York
Times vs. Sullivan, only if wth respect to that
particular item the publisher has actual know edge of
falsity.

So, if we apply both of those to your question,
filter it through the exanple you give with comrercia
speech being substantially protected, but not quite as
protected as non-obscene, sexually explicit material, or
non-intentionally false defamatory material, the
conclusion that cones out of this is that there are
certainly circunstances in which there could be nedia
[iability, but it would be necessary to show that the
newspaper, nmagazi ne or whatever had noderately specific
knowl edge as to where this ad or the narrow category
within this ad falls, being fal se, m sleading,
scientifically unsubstantiated or sonething |like that.

There are out there a couple of cases, two of
theminvol ve Sol di er of Fortune, and there are a few
ot hers, in which publications have been held |iable under
a shoul d- have- known negl i gence standard rather than an
actually new standard or a common | aw reckl essness

st andar d. Nei t her of the Sol di er of Fortune cases have
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reached the Suprene Court. They suggest that it would be
pl ausi bl e under current | ower court case law to apply
sinply a negligence standard.

It seems to ne in light of Smth, in |light of
t he defamati on cases and so on, that would be a risky
strategy, sonething that requires either actual know edge
or sonething that comes close to the reckl essness that in
the common | aw we call gross negligence would be
substantially safer. But like with the bookstore, like
wi th the newspaper and defamation and so on, if it can be
shown that the publication either actively participated
in the creation of the ad, and we certainly have sone
exanpl es of that, although not -- it’s hardly the
majority, or if the publication actually had actual and
provabl e knowl edge of its falsity or m sl eadi ngness, then
neither the offshore advertiser nor the publication would
be protected as a matter of existing |aw

M5. FAIR  What about the FTC saying, you are
hereby told not to run any fal se or deceptive wei ght |oss
ads?

PROF. SCHAUER It is --

M5. FAIR | nean, what |evel of know edge are
we tal king about here?

PROF. SCHAUER It is certainly -- like

M chael * s description of the know edge of the judgment,
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it certainly would go a |long way towards putting
publ i shers on notice, creating the know edge. It would
al so, fromthe other direction it would seemto ne, give
publishers a safe harbor. W'’'re not only tal king here
about possible FTC actions, we’'re tal king about who knows
how many potential private actions that sonebody who felt
m sl ed m ght want to bring.

It would seemto ne that formal notification
woul d make some sort of FTC action easier. It would be a
useful predicate. But the absence of that forma
notification, under a schenme in which formal notification
exi sted, would likely give a publisher nmuch nore of a
safe harbor in a private suit than would exist w thout
any kind of a notification schene.

M5. FAIR  How specific would the notification

have to be, do you think?

PROF. SCHAUER |’'ve | earned sonething in the
course of the day. | knew about the existence of these
things. | had never heard the expression ‘pop-up
conpany.’ (Qobviously, the existence of pop-up conpanies

creates a little bit of the problemin the sense of one
can inmagi ne mnor re-incorporations, mnor changes in
wordi ng or things of that sort that at least it could be
argued that nmakes it different.

Maybe again we ought to go back to -- although
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we're dealing wwth a very different area -- sone of the
ot her ones | nentioned, obscenity, defamation and so on,
in which the real issue is, as the Suprene Court has put
it, the nature and character of the materials. | think
it has to be narrower than weight |oss. That woul d be
far too broad. But weight |oss ads of a particular kind
descri bed preferably nunerically; that is, one can
i magi ne the category of notification in which publishers
woul d be put on notice if the claimis that the weight
loss will be nore than X pounds per day or nore than X
pounds per week. It would be specific enough to guard
agai nst the real dangers of chilling in the like while at
the sane tinme probably w thdrawi ng one of the nost
effective tools of the deceptive adverti ser.

| think that kind of specificity, even if it’'s
not nunbers, but that kind of specificity, certain kinds
of clainms, maybe even with exanpl es, maybe at tines
certain kinds of conpanies, certain kinds of pictures,
but narrower rather than broader. Weight [oss is not
going to do it. As the comon | aw woul d have descri bed
it, nmere buffering is, of course, okay. Sonething nuch
nore specific, much nore identifiable.

M5. FAIR  What about the issue of chill? A
nunber of commenters have raised a concern that since

there is certainly value to truthful commercial speech
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how woul d you deal with that?

PROF. SCHAUER In the sonmewhat -- sonewhat
understates it -- quite controversially, inits first big
conmer ci al speech case, Virginia Pharmacy, the Suprene
Court said that concerns about chilling, buffer zones,
margins of errors and the Iike, which are a staple of
First Amendnent doctrine and a staple of First Amendnent
rhetoric, are less applicable to commercial advertising
because of the effect of profit notivations and things of
that sort. That may be right, that may be wong, it is
t he | aw

Nevertheless, it does seemto ne that there is
a concern about too nuch chilling, not only blending over
into the kind of fear that would deter publishers from
t aki ng any constitutionally protected ads, but
occasionally would even spill over, and this would be
worse, to chill possible ads that had sonme political or
i deol ogi cal content as well as we see nore and nore ads
that are a conbination of product selling and -- so, it
seens to ne that although the concern is going to be |ess
inthis area than it would in sone nunber of others, it’'s
genui nely real.

We all have an exanple, and | think it’s
appropriate, of the kinds of things we m ght be worried

about . | mean, if | send to the New York Revi ew of Books
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ny classified personal ad, | aman attractive 38-year-old
singl e mal e of independent nmeans seeki ng conpani onshi p,
not one itemin that list is true about ne.

| think we would all be troubled by the
possibility of any liability for the New York Revi ew of
Books, and indeed, we'd all be troubled even by a
notification schene that said sonething |ike, watch out
for personal ads or watch out for people claimng to be
attractive or wealthy or anything of that sort.

So, the chilling idea is real, even if less for

commerci al speech, but that's why | cone back to things

i ke nunbers, exanples. Chilling is about uncertainty.
The nore certainty there is, the nore chilling effect --
the nore the chilling effect argunent becones nere

rhetoric and not an actual phenonenon. The nore the
notification can use nunbers, exanples, people, places,
nodel s and everything el se to reduce the degree of
uncertainty, the less chilling there's going to be.

M5. FAIR Let's nobve to sone practica
solutions, building on what was tal ked about this norning
especially. One suggestion was the publication of a |ist
of scientifically infeasible clainms. |Is this sonething
that woul d assist media in their screening efforts? Wat
are the pros, what are the cons of that kind of approach?

MR. PASHBY: The first thing | know about any

For The Record, Inc.
Wal dorf, Maryl and
(301) 870- 8025



© o0 N o o A~ wWw N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o dM W N -, O

219
list is the nmonent that list is published, the people who
are producing ads will change their ads so that they
skirt around those lists of clains, and | think that's a
very inmportant thing to renenber because the list is not
a static list. It probably would change al nost daily.

| think rather than make a judgnment based on a
list, the publishers that we have discussed this with
woul d categorically deny space to -- irrespective of the
| egal judgnment here, they would categorically deny space
to all weight |oss products.

M5. FAIR O her comments about -- since that
was such a big issue this norning?

MR. KIMBALL: | think that to the degree that
realizing the context in which advertising is accepted
and the chaos, as | nentioned earlier, that surrounds
that, if there were sone buzz words, sone things to be
aware of, that would be helpful. | think that that m ght
be hel pful for a newspaper in making sone of those
initial decisions. Realizing that ultimtely the
publ i sher has the decision and the authority to publish
or not publish what they choose to, that m ght be
hel pful, it mght work, and certainly from our
per spective, comunicating that to our nenbers would be
sonet hing that would be one of the functions that we do.

M5. LEVINE: | think the FTC too good to be
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true list is not a bad idea, and once again, | stil
believe in self-regulation. But | do think the nore
information that's out there, the smarter the consuner
is, the smarter the ad departnent is, and as | had -- |
agree with Mchael that there will be an incredible surge
in advertising hyperbole to skirt around this and | do
think that this information should go to the ad agencies
and the smal|l agencies. But beyond that, to editorial.
And as the Dean said earlier, information does hel p, but
people -- the other new battle, the | awsuits agai nst sone
of the corporations that have so nuch fat in their foods
will also bring to people's attention sone of the issues
about the obesity problens.

M5. FAIR O her comments about the list issue?
MR. PASHBY: | have one nore here. | think
there was a concern nentioned by our nenbers about
possible liability as well. Because if they make a
m stake, this is a country where McDonald's is being sued
at the nmonent for nmaking people fat and if people -- if
t he magazi nes take ads which they shouldn't, people wll
sue them There will be class actions. W're facing
enough lawsuits as it is wthout having other ones based
on this. And it does open -- | nean, |I'mnot a | awer,
obviously, but it does open the door, | amtold, for the

necessity to screen all adverti sing.
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M5. FAIR  Wihy woul d that open the door for --

MR. PASHBY: | amtold by the |awers for the
conpani es that we represent that they feel that there is
a possibility that we'd then have to review all
adverti si ng.

M5. FAIR  Yes, Professor?

PROF. SCHAUER Al t hough, certainly, if the
fear is in review ng sonething they'd have to review
everything, then presumably the advertising pages woul d
have to beconme sonething other than what they are now and
there couldn't be screening for illegality, there
couldn't be screening for blatant fraud, there couldn't
be screening for taste and the like. It does seemto be,
as | suggested earlier, that there is this safe harbor
possibility.

| ndeed, in the kind of lawsuit your nmenbers are
nost afraid of, the possibility that -- or the
probability that this particular kind of claimdid not
appear on the FTC list is sonmething that if | were
representing one of your nenbers in one of those |awsuits
| would very much like to have and, indeed, the
possibility of information and, indeed, the First
Amendnent has two sides. It's not only worrying
appropriately about governnment as regul ator, but thinking

about the governnent as a provider of information as in
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this case, serving First Amendnment ideas by providing
accurate factual information.

But | do think that in terns of the nmuch |arger
fear of class actions, nmuch larger fear of civil
l[tability, something that conmes fromthe agency is
concrete, is specific, is not so vague as to produce
chilling and is as inportant for what's not on the |ist
as for what's on ought to be wel cone by publishers.

M5. FAIR  What about -- another thing that's
been raised is sone sort of recognizing the tine issues,

t he deadline issues that | think everyone has tal ked
about, the idea of some sort of third party hotline where
sonmeone can call or a nedia screener or screening
personnel mght be able to i Mmediately contact. What
about a possible solution, pros or cons, for sonething

al ong those |ines?

PROF. ROTFELD: Lesley, a lot of the clains
here -- | nmean, we tal ked about deadli nes and brought the
things up and I guess when personal frustration is when
you keep finding the same thing over and over again.
Soci al science journals don't like replications. So,
every tinme | keep finding the sane things, | can't
publish themsince I'"mrepeating the old materi al s.

We are tal king here of, yes, there are a | ot of

t hings that cone in on deadline pressures and a | ot of
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things that are involved here. But a |lot of the ads that
have been brought up today have been ads that run tine
and tinme and tinme again, and they're repeat ads and
they're repeat visits.

Sonebody this norning made a comment about
deceptive ads that appear in a newspaper while the
editorial side of a newspaper had pointed out how that
was deceptive, and | don't think anyone here would |ike
to see the advertising division held liable for news
stories in the paper because then the result would be --
t he obvious result would be that the ad managers woul d
cone into the newsroomand say, well, you can't run that
and we don't want the advertising divisions of various
vehicles to have this sort of effect on the other side.
In fact, I've talked to reporters that have just voiced
this sort of concern when they run a five-day expose on a
certain advertiser and on the fifth day those ads appear
in their paper. They don't want that type of thing.

But on the other hand, when you tal k of
l[tability or just actions, having been around and been in
contact with a nunber of people or |awers that have been
suing vehicles at different tinmes, the vehicles that have
faced these | egal actions, in ny experience, which
granted is |imted, has never been the Good Housekeepi ng,

the Modern Maturity, the mmjor broadcast networks. They
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have been the radio stations that are running ads night
after night after night encouraging a party at a bar that
is serving known drunks that are falling down on the
floor in front of the DIJs fromthe station. They are
television stations that are letting guests pay to be on
the news prograns and not telling anybody that they're
doing this. |It's the stations that are not doing any
sort of screening whatsoever.

The idea here, | guess, that you' re going after
as you're |looking for, what a vehicle does to screen is
purely a m x of incentives, and whenever | say what a | ot
of vehicles, managers or different people seemto ne
they' re doing, | always have soneone else in the room
saying I'mnot |like that, which is to be expected.

There are a nunber of vehicle managers and
there's a nunber of publishers and there's a nunber of
organi zations that are extrenely good and inter-directed
and they do it because this is what they want to do.

They feel this is right, we are going to take these
steps, we are going to set up an organi zation to screen.
And as |'ve said before, some of themare very snal

or gani zati ons, sonme of them people who surprise you on
their econom c resources on how t hey dedi cate thensel ves
to this. But other organizations of a variety of

sizes -- and | said, |I've been surprised at the size of
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sonme very |large organi zations that | ask them why do you
do that, and the ad manager will say, that's a good

guestion, we had it discussed at a neeting the other day.

DEAN NORTON: | --
PROF. ROTFELD: |'mjust saying it's -- the
incentives -- the questions Lesley's comng up with on a

l[ist is trying to say what sort of incentive would cone
to these vehicle nmanagers to nmake them say, at |east take
anot her | ook here, maybe stop this.

DEAN NORTON: I'moptimstic. | cone from
Nebr aska where one of the first questions they ask you
when you reach the canmpus is what does the N on the
hel met stand for. The answer obviously is know edge.
So, | think a sinple truth here is that the Anerican nass
media is better than anyplace in the world. W
di ssem nate information. W have got to be optimstic
and believe in our systemand the way it works, and |
think that if the FTC gets this information out about --
| nmean, | asked you when we tal ked on the tel ephone, how
big a problemthis is, how many dollars are involved. It
was astonishing to nme to hear what the anount was.
don't think nost Anmericans know.

And when news gets out about how significant
the problemis, I think we'll have solutions to it.

M5. FAIR  Well, speaking of solutions, since
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it's about that tine, again, in the final spirit of John
McLaughlin, rather than predictions, et me go down the
line and ask our panelists, let's assune that the goal of
what we're here to do today is so that if the FTC were to
run a repeat of its weight loss report a year from now or
two years fromnow, what do the FTC and nedia, jointly
and severally, need to do so that we could assure that a
year or two from now, the nunber of these ads running in
mai nstream nedi a are reduced?

Let me start with M. Kinball fromthe
Newspaper Associ ati on.

MR. KIMBALL: | think a couple of things. As
Dean Norton said, the ability to educate the public
t hrough the dissem nation of editorial material on the
whol e concept and the whole issue of not only weight |oss
advertising and weight [oss fraud, but the whole issue of
obesity and wei ght control and wei ght managenent and
running in the health pages of Anerican newspapers or on
the front page, you know, dependi ng upon what the issue
is, is acontinuing role that the FTC and other health
organi zations can help. And the newspaper industry, |
t hi nk, woul d be one of the great supporters of that
i nformation.

| would also say that to the specific issue of

advertising, to the degree that the two concepts work
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together, a nore educated public is nore aware of the
advertising and the clainms that are made, and | woul d
say, again, that if there was sone easily understood buzz
words, things to watch out for that were sinple, that
were on a one-page piece that could be in the hands of
peopl e who are meki ng these decisions at all |evels of
t he newspaper, | think that a nore infornmed public and a
nore informed nedia, working together, can nmake a
difference. And | think that those would be the two
areas that | think we ought to focus on.

M5. FAIR Ms. Levine.

M5. LEVINE: Ditto, plus. W're at a unique
period of time in the country where | think Americans are
just sick of being msled and they're sick of scandals
and they're sick of corporate mal feasance. So, it seens
to me that you need a two-prong approach. Your buzz
wor ds, but conpanies don't place ads when custoners don't
buy. So, if you really want to put an end to this,
you' ve got to nmake it two-pronged, the buyer and the
seller, and they're not going to put those 1-800 nunbers
i n when nobody's dialing. So, a dual approach would be
ny wish, and I'mstill sitting here and I'"'mthinking I'm
from New York and | don't know what the N stands for.

But maybe never again.

M5. FAI R M. MLenore?
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MR MLEMORE: 1'd like to add a third prong to
that. | think that, first of all, the FTC should -- |
woul d encourage themto increase their enforcenent
because | like to play the good cop and |let the FTC be
the bad cop when | go after ny clients to change their
ads.

But | think the third prong is, once the FTC
has cited or warned an advertiser for false and
m sl eadi ng advertisenent, | think they should al so
publ i sh or make known where that ad was published and
make the publisher responsible as well.

M5. FAIR  Dean Norton?

DEAN NORTON: | sort of gave ny answer, but be
sure that the Attorney Generals in all the states know
about your studies. Mke sure that the state press
associations, in addition to the state advertising
associ ations and al so the national organizations that
represent the nedia, and | just think you' Il get good
response.

M5. FAIR M. Ostrow?

MR. OSTROWN | think we have to be careful that
we don't treat the synptom and not the disease, and |
t hi nk where that should start is with sonething |ike
using the advertising to influence the consuner. There's

an ad council organization that runs public service
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advertising throughout the country and why one isn't
running, a canmpaign isn't running on this subject is
beyond ne. | think one of the things that should be
encouraged is to get out there and get this nessage
t hrough PSAs out to the consuner telling the consuner
that this is bad adverti sing.

Secondly, | think, and this is a personal
opi nion, | haven't surveyed nmy nenbers, | think there's a
role for NARC in this, a very inportant safety valve for
us to be able to utilize on those occasi ons where we
can't handl e the volume of things that are going through.

And, third, | think if the FTC were to furnish
us with alerts, however they're constructed, whether they
are nunbers, whether they are key phrases, whether they
are evidences of canpaigns that have been rejected, we
woul d be able to act on sonething specific rather than
sonet hi ng vacuous.

M5. FAIR M. Pashby?

MR. PASHBY: | agree with virtually everything

that's been said, except, of course, for nam ng the

publishers. | think, also, we have to recognize that
this -- you know, changes are not going to occur
overnight. 1It's going to take a period of tinme to do

this, part of which is the education of the consuner,

which is the historic role of the nedia.
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| mean, just before we came here, we quickly
| ooked up how many articles have actually run on wei ght
| oss over the |last year, and there are -- in the
magazi nes that were in the database, there were over
1,300 articles about weight |oss, which was doubl e the
nunber that were running about 10 years ago.

So, there is a great deal of interest and the
media can informthe public. That's the historic role of
the media. And we are very supportive of the role of
NAD. | think they can play a huge role within this and
it's the appropriate role to review things after
publication. And that will, inevitably, reduce deception
wi t hi n adverti sing.

M5. FAIR M. Rotfeld?

PROF. ROTFELD: Well, I'ma pessim st on the
possibility of education to do anything, especially when
you start tal king of PSAs. There's an article in the
newest issue of Journal of Consunmer Affairs that points
out how PSAs, on even very inportant topics, tend to be
run and shown for people that are doing bed spins. So,
we have insomi acs bei ng persuaded, | guess.

But part of the problem as we talked of a |ist
to be given to various ad managers, as | listened to
things during the first sessions fromthis norning,

renenber a President once said with his frustration with
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econonm sts that were trying to tell himon one hand, on
the other hand. | think the FTC should wi sh for sone one-
handed doctors so they can have one set of clear, nice
cl ai ns.

But if they were able to give a set of clear
statenments that are fal se and say, these are false
statenments and give themdirectly to the people that are
maki ng t hese deci sions, we acknow edge this is a fal se
statenment, many ad managers, decision makers would use
this as the basis to reject ads if they have it as a
clear statenment of what's there, though I'll admt that
there are a good nunber out there that m ght al so act
only if they're shown that their readers would object to
seeing themor get upset with seeing them

If you want to tal k about incentives, you can
add the thing, send a simlar notice to the plaintiff's
bar and say, we have found these things to be deceptive
or say to them we will hold you liable as the Conm ssion
if you run these things that we know are clearly false.
The problemhere is if you define the list too w de, al
the trade associations are going to conme in and try and
fight any sort of proposal along those lines. |If the
list is very narrowWy drawn and very clear and easily
defined and very direct, few vehicles would fight it.

They would just see it's a |lot easier to just not accept
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t hose ads.

M5. FAIR  Professor Schauer?

PROF. SCHAUER As | said, notification,
specific notice is likely a constitutionally necessary
predi cate for any FTC enforcenent action. M suspicion
is that if it is specific enough, it would never have to
cone to that. |If specific enough, clear enough, the buzz
word approach, that involves being willing to be slightly
oversinplifying. That is, it's nice to say that every ad
is different, it is nice to say that context matters,
that doesn't work when | tell the police officer that I'm
a particularly good driver so 65 shouldn't apply to ne.
We have to nmake these decisions in clear, crisp general
categories so that there is no doubt and, therefore, no
chill.

M5. FAIR I1'd like to thank the panelists very
much. | do want to rem nd everyone that the record is

remai ni ng open at weightloss@tc.qgov for the panelists to

comment, for nmenbers of the gallery, for nenbers of the
public, and Mary Engle, | think, was going to introduce
our final portion of today.

M5. ENGLE: W're alnost on tinme. W' ve been
doing pretty well. Now, I'd just like to introduce, for
our closing remarks, the Director of the Bureau of

Consuner Protection, Howard Beal es.
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