UNITED STATESOF AMERICA
BEFORE FEDERAL TRADE COMMISSION

Public Verson

In the Matter of
RAMBUS INCORPORATED, Docket No. 9302

acorporation.

COMPLAINT COUNSEL’SOPPOSITION TO RESPONDENT'SAPPLICATION FOR
REVIEW OF THE FEBRUARY 28, 2003 ORDER GRANTING COUNSEL’'SMOTION TO
COMPEL DISCOVERY RELATING TO SUBJECT MATTERSASTO WHICH
RAMBUS SPRIVILEGE CLAIMSWERE INVALIDATED ON CRIME-FRAUD
GROUNDS AND SUBSEQUENTLY WAIVED, PURSUANT TO RULE 3.23(b) OR, IN THE
ALTERNATIVE, REQUEST FOR RECONS DERATION OF THAT ORDER

Rambus s Application for Review or Request for Reconsideration suffers from a number of
defects. First, Rambus hasfailed to satisfy the legd standard for either interlocutory apped or for
recongderation. Second, and perhaps most importantly, Rambus iswrong on the facts. Judge Timony
correctly gpplied the crime-fraud exception to the attorney-client privilege to the factsin this case.
Findly, Judge Timony’s ruling can, and should, aso be upheld on the grounds of waiver.

More fundamentaly, Rambus s Application for Review or Request for Reconsderation is
based on aflawed interpretation of the Complaint in this case as well as what the facts here show.
Rambus portrays the Complaint as narrowly as possible, arguing that it involves only slence. Rambus

ignoresiits affirmatively mideading conduct while it was a JEDEC member, and assumes that, from the



moment it withdrew from JEDEC, it was free to engage in whatever conduct it desired. In fact, the
Complaint in this matter is consderably broader than Rambus contends. The Complaint aleges that
Rambus has engaged, and continues to engage today, in an on-going, unlawful course of conduct that
has led to Rambus' s monopoly power. The Complaint is not limited to Rambus sfalure to disclose
relevant patent applications to JEDEC while it was a JEDEC member (even asit sought to amend
certain of its gpplications for the specific purpose of covering synchronous DRAMS). The Complaint
aso references “ other bad-faith, deceptive conduct” through which Rambus “purposefully sought to
and did convey to JEDEC the materidly fase and mideading impression that it possessed no relevant
intelectud property rights.” Complaint a 1 2, 54, 71; see also Complaint at § § 72-73, 76, 86-87.

Importantly, the Complaint aso aleges that Rambus continued to prosecute patent applications
covering the same technologies after it left JEDEC, obtained a series of issued patents containing clams
covering the technologies in question and, after waiting until the JEDEC standards incorporating these
technologies had been adopted and the industry was committed to their use, aggressively began to
assart itsissued patents againgt industry members in order to extract large roydty payments. Complaint
a 1 91-102. Thetheory of fraud advanced by Infineon and Micron in their respective private
litigations, dthough differing in many important respects from the antitrust dlegations & issue in this
case, as0 included as essentid dements Rambus' s post-JEDEC patent prosecution and ultimate
enforcement of its patents againg industry members.

Phrased differently, if Rambus had abandoned its ‘327 patent and ceased all effortsto obtain
patents covering the technologies in question when it withdrew from JEDEC, or even if Rambus had

continued its prosecution efforts and obtained patents covering the technologies in question but



determined never to enforce them, there would have been no antitrust violation and no groundsto alege
fraud. Rambus s post-JEDEC conduct is a necessary eement of any violation.

Rambus does not contest here that the requirements of the crime-fraud exception have been
established and that it has logt privilege to awide variety of materids, including attorney notes and
billing records, communications between atorneys and Rambus representatives, and communications
among Rambus representatives relating to attorney communications. Rambus Memorandum in
Opposition to Complaint Counsd’ s Motion to Compe Discovery Reating to Subject Matters asto
Which Rambus s Privilege Clams Were Invdidated on Crime-Fraud Grounds and Subsequently
Waived, January 21, 2003, at 1 (“Rambus does not oppose Complaint Counsd’ s request for the
document discovery ordered by Judge Payne and Judge McKelvie, or their request to question
witnesses concerning the subject matter of such documents.”). Rather, Rambus seeks to draw an
atificd line between its conduct while a EDEC member (including its efforts to broaden its patent
gpplications) and its post-JEDEC conduct of continuing to broaden its patent gpplications and
ultimately enforcing patents covering the identical technologies. Rambus s contrived digtinction does
not withstand scrutiny; Judge Timony correctly ruled that the crime-fraud exception to the atorney-
client and work product privileges applies equaly to Rambus s on-going course of conduct after June

1996.

RAMBUSHASFAILED TO ESTABLISH GROUNDS FOR INTERLOCUTORY



APPEAL OR FOR RECONS DERATION OF JUDGE TIMONY’S ORDER
REGARDING DISCOVERY.

A. Rambus Has Failed To Demonstrate That Judge Timony’s Discovery Order
Involves A Controlling Question of Law or Policy, That Therels Substantial
Ground For Difference of Opinion, That An Interlocutory Appeal Would
Advance The Ultimate Litigation, Or That Subsequent Review Will Be
Inadequate
Certification of an application for interlocutory review requires ashowing of (1) acontrolling
question of law or palicy (2) asto which there is substantia ground for difference of opinion and (3)
that an immediate goped from the ruling may materidly advance the ultimate termination of the litigetion
or (4) subsequent review will be an inadequate remedy. Commission Rule 3.23(b), 16 C.F.R.
§ 3.23(b). Rambusfailsto satisfy any of these requirements.
The standards for interlocutory review are stringent. As Rambus itself has noted, “*[t]he
Commission generdly looks with disfavor on interlocutory gppedls, particularly those seeking review of
discovery rulings of an adminigtrative law judge.™* “Interlocutory appedls from discovery rulings merit

apaticularly skeptica reception because they are particularly suited for resolution by the

Adminigrative Law Judge on the scene and particularly conducive to repetitive delay.” Schering-

1 Inre Rambus Inc., Dkt. No. 9302, 2002 WL 31840363 (F.T.C.), Rambus Inc.’s Answer to
Non-Party Mitsubishi Electric & Electronics USA, Inc.’s Interlocutory Appea of Order Denying Motion
to Quash Subpoena or in the Alternative for Protective Order (Nov. 24, 2002), at 1, (quoting Inre
Automotive Breakthrough Sciences, Inc., Dkt. No. 9275, 1996 FTC LEXIS 367 *5 (Aug. 16 1996));
see also In re Gillette Co., 98 F.T.C. 875, 875 (Dec. 1, 1981); In re Schering-Plough Corp., Dkt. No.
9297, 2002 WL 31433937 (F.T.C.), Order Denying Motion of American Home Products Corporation to
Stay Order, for Certification for Interlocutory Appeal and Application for Full Commission Review (Feb.
12, 2002)(citing Gillette). Interlocutory appeasin genera are disfavored, as intrusions on the orderly and
expeditious conduct of the adjudicative process. Bristol- Meyers Co., 90 F.T.C. 273 (1977); Schering-
Plough, supra; Inre Int'l Assoc. of Conf. Interpreters, Dkt. No. 9270,1995 WL 17003147 (F.T.C.),
1995 FTC LEXIS 452, Order Denying Motion to Certify Interlocutory Appea (Feb. 15, 1995).
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Plough, supra (citing In re Bristol Myers Co., 90 F.T.C. 273, 273 (Oct. 7, 1977)). Suchisthe case
here. A ruling regarding privilege congtitutes a discovery ruling. See Schering-Plough, supra; Inre
Atlantic Richfield Co., 1978 FTC LEXIS 562, * 7-8 (July 20, 1978). In addition, Y our Honor
should aso note that an Administrative Law Judge has broad discretion to rule on discovery requests,
and his determinations will be reversed only on a showing of clear abuse?

Rambus has faled to demondrate that Judge Timony’ s discovery order presents a“controlling
question of law or policy” asto which thereis* subgtantial ground for difference of opinion” pursuant to
Rule 3.23(b). A question of law or policy is deemed controlling only if it may contribute to the
determination, a an early stage, of awide spectrum of cases” In re Automotive Breakthrough
Sciences, Inc., Dkt. No. 9275; Dkt. No. 9277, 1996 FTC LEXIS 478, * 1, Order Denying
Interlocutory Appeals (Nov. 5, 1996) (emphasis added).

Commission precedent is clear; rulings regarding privileges do not involve a controlling question

of law or policy. * Such isthe case here—there is no controlling question of law or policy. Both the

2 |n re Thompson Medical Co., 101 F.T.C. 385 (Mar. 11, 1983); see also In re Ford Motor
Co., Dkt. No. 9073, Order Denying Application for Review, 91 F.T.C. 502 (Mar. 16, 1978) (even if order
denying respondent’s motion to stay the proceedings and to consider other motions were subject to
interlocutory review under Section 3.23, “it would be reversible only if there had been a clear abuse of
discretion by the ALJ.").

3 See also Schering-Plough, supra (quoting Breakthrough Sciences); In re Hoechst Marion
Roussdl, Inc., Dkt. No. 9293, 2000 FTC LEXIS 155, *16, Order Denying Motion for Interlocutory Appeal
(Oct. 25, 2000) (quoting Breakthrough Sciences).

4 See g, Inre Atlantic Richfield Co., 1978 FTC LEXI1S 568, *1 (Oct. 3, 1978) (order
requiring Complaint Counsel to return documents to respondent which respondent had inadvertently
produced would not involve a controlling question of law or policy); In re R.J. Reynolds Tobacco Co.,
1998 WL 34060098 (F.T.C.) (Sept. 24, 1998) (Order Denying Respondents’ Mation to Compel Complaint
Counsel to Provide a More Complete Privilege Log did not involve a controlling question of law or policy
as to which there is substantial ground for difference of opinion).
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attorney-client privilege and the crime-fraud exception are well-settled doctrines of law. Judge
Timony's ruling Smply involves the discretionary gpplication of those well-settled lega doctrinesto the
facts of thiscase. See Pritchard-Keang Nam Corp. v. Jaworski, 751 F.2d 277, 280 (8" Cir. 1984)
(“application of the crime-fraud exception is committed to the district court’s discretion.”).
Interlocutory review is not gppropriate where the ruling in question was sSmply committed to the tria
judge s discretion and did not involve disputed and controlling questions of law. See 9 J. Moore,
Moore's Federal Practice 1 110.22[5] (2d ed. 1986) (review for abuse of discretion not suited to

8 1292(b) because there is no controlling question of law).

Rambus aso cannot satisfy the requirement of section 3.23(b) that there be “substantial ground
for difference of opinion.” That eement requires afinding that “the question presents anovd or difficult
legd issue. Itisthisunsettled state of the law that creates a*substantial ground for difference of
opinion’ and triggers certification.” Int'l Assoc. of Conf. Interpreters, supra; Schering-Plough,
supra (quoting Conf. Interpreters). As previoudy noted, both the attorney-client privilege and the
crime-fraud exception are well-settled legd doctrines.

The section 1292(b) cases cited by respondent do not support interlocutory review here. For
example, Garner v. Wolfinbarger, 430 F.2d 1093 (5" Cir. 1970), involved the “availability vel non”
of the attorney-client privilege of the corporation as againg its sscockholders. While that issue was
deemed to be a controlling question of law as opposed to a question of fact or matter for the discretion

of the trid court, no such issue asto the gpplicahility of the atorney-client privilege “vel non” isinvolved

5 The court in Pritchard-Keang did not find a controlling question of law, and the opinion does
not discuss why interlocutory review was proper under § 1292(b).
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here. Smilarly, in Columbia/HCA Healthcare Corporation Billing Practices Litigation, 293 F.3d
289 (6™ Cir. 2002), there was substantia diversity of views among the circuits as to the availability and
scope of a“sdective waiver” theory regarding the attorney-client privilege. In contragt, the crime-fraud
exception to the attorney-client privilege iswell established.®

Rambus has not demondtrated that an immediate apped will materidly advance the ultimate
termination of the litigation or that subsequent review will be an inadequate remedy. An gpped a this
stage would serve only to delay thislitigation. Subsequent review would be an adequate remedy
because the Commisson will be presented with afull evidentiary record (minus the destroyed
documents) and can make de novo factual determinations based on what it deems to be properly
admitted evidence. Cf. Inre Herbert R. Gibson, S ., Dkt. 9016. 90 F.T.C. 275, Order Granting
Respondents Apped of Adminidrative Law Judge s Refusa to Certify Motion to Dismissfor Lack of
Public Interest, and Denying Aforesaid Motion (Dec. 12, 1997) (respondents were not prejudiced by

the law judge s refusdl to certify their motion to dismiss, because the matter was now before the

® The mandamus cases cited by Rambus likewise are ingpposite. The issuance of awrit of
mandamus requires a showing “(1) that petitioner have no other ‘ adequate meansto attain the [desired]
relief,” and (2) that petitioner meet its burden of showing that its right to the writ is‘clear and
indisputable.’” Hainesv. Liggett Group Inc., 975 F.2d 81, 89 (3" Cir. 1992), quoting Kerr v.
United Sates Dist. Court, 426 U.S. 394, 403 (1976)). Further, once these two prerequisites are
met, “the court's decision whether to issue the writ islargely one of discretion.” Hainesv. Liggett, 975
F.2d at 89, citing Kerr, 426 U.S. a 403. Thus, a petition for awrit of mandamus does not require
any showing that the issue involves a* controlling question of law.” Nevertheless, Rambusfailsto
satisfy even the sandards for awrit of mandamus. See, e.g., Inre Rambus Inc., 7 Fed. Appx. 925,
2001 WL 392085 (Fed. Cir. 2001) (cited by Rambusin its motion) (holding that Rambus had not
shown entitlement to awrit of mandamus).



Commission for de novo consideration and determination).’
B. RambusHas Failed To Show That Reconsideration of Judge Timony’'s
Discovery Order IsNecessary To Correct A Clear Error Or To Prevent
Manifest I njustice

Reconsderation is limited to “exceptiond circumstances.” Bhatnagar v. Surrendra Overseas
Limited, 52 F.3d 1220, 1231 (3" Cir. 1995); see also Above the Belt, Inc. v. Mel Bohannan
Roofing, Inc., 99 F.R.D. 99, 101 (E.D. Va. 1983) (motions to reconsider should be rare).2 Rambus
has not stated a case for reconsideration.

Rambus falls to satisfy any of the three bases on which amotion for reconsderation may be
entertained. Recongderation is appropriate only: (1) if the court is presented with newly discovered
evidence, (2) if there is an intervening change in controlling law, or (3) the court committed clear error
or theinitid decison was manifestly unjust. School District No. 13, Multnomah County, Oregon v.
AD and S Inc., 5 F.3d 1255, 1263 (9" Cir. 1993). First, Rambus s Application presents no “newly

discovered evidence” Second, there has been no “intervening change in controlling law.”

Thus, recongderation of Judge Timony’s discovery order would be gppropriate only if Rambus

" In Gibson, respondents filed a direct apped to the Commission after the ALJ refused to
certify the matter; and the Commission accepted the gpped because the ALJ did not have authority to
rule on the motion in question (to dismiss for lack of public interest).

8 We aso note the recent observation of Judge Posner, then sitting by designation as atrial judge,
that a judge succeeding another trial judge midstream during a case “may not reconsider his predecessor’s
rulings with the same freedom that he may reconsider his own rulings.” SmithKline Beecham Corp. v.
Apotex Corp., No. 98 C 3952 (N.D. Ill. Mar. 3, 2002), Slip Op. at 3. The law of the case doctrine in
these circumstances “reflects the rightful expectation of litigants that a change of judges mid-way through
a case will not mean going back to square one.” Id. Thus, the successor judge “is not free to [alter
rulings of the previous judge] merely because he has a different view of the law or facts from the first
judge.” 1d., quoting Williams v. C.1.R., 1 F.3d 502, 503 (7" Cir. 1993).
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could show that Judge Timony made a*“clear error” or that reconsderation of hisruling is necessary to
“prevent manifest injugtice.” Asthislast factor relates to the merits of Rambus s Application, it ismore
fully addressed in Section 11, below. It is clear, however, that Judge Timony’s Order reached the
correct result, and certainly does not work a* manifest injustice.”

Whether an order resultsin “manifest injustice’” depends in part on the consequences of the
ruling. United States v. Roberts, 987 F.2d 17, 21-22 (1% Cir. 1992) (district court should consider,
among other things, the nature of the case and “the effect of granting (or denying) the maotion on the
adminigration of justice’). The cases cited by Rambus do not demondtrate that Judge Timony’ s ruling
resulted in manifest injugtice. For example, in Logan v. Zimmerman Brush Co., 455 U.S. 422
(1982), the issue before the Court was “whether a State may terminate a complainant’s cause of
action because a gtate officid, for reasons beyond the complainant’ s control, failed to comply with a
statutorily mandated procedure.” 455 U.S. at 424 (emphasis added). The Court held that dismissa
was improper because a cause of action is a species of property protected by the Fourteenth
Amendment’s Due Process Clause, and “the State may not findly destroy a property interest without
firg giving the putative owner an opportunity to present his clam of entittement.” 1d. at 428, 434.
Judge Timony’ s ruling does not destroy a property right.

Smilarly, in Greene v. Union Mutual Life Insurance Co. of America, 764 F.2d 19 (1% Cir.
1985), the order in question resulted in dismissal of the entire complaint, possibly as aresult of
clerica error or because the plaintiff’s choice of words inadvertently led the judge into using the

incorrect legal standard. That order caused far more drastic consequences than at issue here. The



Firgt Circuit held that the district court should consider whether its ruling resulted in an injustice®
Fndly, theruling in School District No. 13 v. ADandS Inc., 5 F.3d 1255, resulted in
summary judgment in favor of defendants. The Ninth Circuit held that the district court’ s refusal to
reconsder its ruling on the basis of 21,000 pages of documents not previoudy presented to the court
“may have been harsh,” but, under the circumstances, was not an abuse of discretion. 5 F.3d a 1263.
Simply put, Judge Timony's discovery order was not an abuse of discretion, and Rambus has
presented nothing here that justifies reconsderation of Judge Timony’s Order. To reconsider Judge
Timony’s ruling would be inefficient, and likely encourage Rambus to seek reconsideration of
every order Judge Timony issued. “Itishard to imagine aless efficient means to expedite the resolution
of casesthan to dlow the parties unlimited opportunities to seek the same relief smply by conjuring up
anew reason to ask for it.” Potter, 199 F.R.D. at 553. Should Y our Honor grant Rambus's
Application, “there would be no conclusion to maotions practice, each maotion becoming nothing more
than the latest instdlment in a potentialy endless serid that would exhaust the resources of the parties,”
aswdl asthetime and “patience’ of Y our Honor. Id.
. JUDGE TIMONY'SRULING REGARDING CRIME-FRAUD WAS CORRECT.
In order to make a prima facie showing that the crime-fraud exception to the attorney-client
privilege applies, the moving party must demongtrate that there is* reasonable cause to believe that the
atorney’ s services were utilized in furtherance of the ongoing unlawful scheme” United States v.

Martin, 278 F.3d 988, 1001 (9" Cir. 2002) (quoting Inre Grand Jury Proceedings, 87 F,3d 377,

9 See also United Sates v. Roberts, 978 F.2d 17. Roberts (cited by respondent) was a criminal
case in which the ruling in question called for the suppression of evidence that the defendant
manufactured a controlled substance with intent to distribute.
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381 (9" Cir. 1996)); see also United Sates v. Zolin, 491 U.S. 554, 563 (1989).

A. Judge Timony Correctly Found That Complaint Counsel Made a Prima Facie
Casefor the Application of the Crime-Fraud Exception

Judge Timony had ample evidence a his disposal to support hisruling that a prima facie case
for the application of the crime-fraud exception had been made. Indeed, while the documentary and
testimonia evidence attached to Complaint Counse’s Motion To Compel Discovery Relating To
Subject Matters As To Which Rambus's Privilege Claims Were Invaidated On Crime-Fraud Grounds
And Subsequently Waived (“Waiver Motion™) was sufficient, Complaint Counsel aso submitted
additiond directly relevant evidence in support of its Motion for Default Judgment Relating to
Respondent Rambus Inc.’s Willful, Bad-Faith Destruction of Materia Evidence (*Motion for Default
Judgment”) and Mation To Compe An Additional Day Of deposition Testimony of Richard Crisp
(“Crigp Moation”). This evidence clearly establishes the two elements of the crime-fraud exception, that
there be prima facie evidence of fraud and that the attorney-client communications or atorney work
product in question be somehow related to the alleged fraud.

1. Rambus' s Communicationswith Its Counsdl Werein Furtherance of Its
Unlawful Schemeto Monopolize By Withholding Relevant Information
from JEDEC, Obtaining Patents Covering Technology I ncorporated In
JEDEC’s Standards and Enforcing Those Patents Against | ndustry
Members

Documents and testimony reviewed by Judge Timony establish that Rambus pursued a scheme,
contrary to its obligations as a JEDEC member and to duties imposed under the patent and antitrust

laws, to continue to prosecute exigting patent gpplications containing claims covering, and to amend

pending patent applications to add claims to cover, technologies under consideration by JEDEC, dl
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without informing JEDEC, and later to enforce its patents againg the industry in order to collect
roydties.

At the time Rambus was a member of JEDEC, the EIA Legd Guides (which aso gpplied to
JEDEC) established a“basic rule’ that standardization programs conducted by the organization “ shall
not be proposed for or indirectly resultin . . . restricting competition, giving a competitive advantage to
any manufacturer, [or] excluding competitors from the market.” EIA Legd Guides, March 14, 1983,
JEDEC0009277-9285 at JEDEC0009282 [Tab 1] [quoted in Complaint, T 19.] Consistent with this
commitment, JEDEC has sought to avoid, where possible, use of patented technologies in its sandards,
and has imposed an obligation on dl JEDEC participants that they “inform the meeting of any
knowledge they may have of any patents, or pending patents, that might be involved in the work
[JEDEC ig] undertaking.” JEDEC Manua of Organization and Procedure JEP21-1, October 1993,
JEDEC0009323-9351 at JEDEC0009341 [Tab 2] [quoted in Complaint, T 21; see also Complaint,
1 20]. Rambus representatives understood that participating in JEDEC, while failing to disclose the
existence of relevant patent gpplications, created arisk that the patents might be rendered
unenforceable. Lester Vincent, Handwritten Notes, March 27, 1992, R203254 [Tab 3]; May 4, 1993,

Letter from Vincent to Crisp, Attaching Presentation Entitled “ Patents and Industry Standards,” V1231

at V1242 [Tab 4] [*********************************************************
1

R R P R VA Loz LA )
(4/11/01) 320:6-321:5, Rambus v. Infineon and Vincent Dep. (3/14/01) 191:3-192:16, 198:14-23,
Rambus v. Infineon [Tab 6]; Diepenbrock Dep. (3/14/01) 147:22-148:25, Rambus v. Infineon and
Diepenbrock Dep. (4/11/01) 262:8-263:12, Rambus v. Infineon [Tab 7].
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In February and April 1992, Billy Garrett and Richard Crisp respectively observed proposals
at JEDEC to incorporate various technologies into the proposed SDRAM standard. Shortly theresfter,
Richard Crisp apparently discussed with his boss, Allen Roberts, Rambus' s Vice President responsible
for intellectua property, a proposal to add claims to Rambus's pending patent gpplications covering
certain of the technologies that had been presented at JEDEC. Mr. Roberts, in turn, met with outside
patent counsd Lester Vincent to discuss adding clams covering these technologies to Rambus' s
pending patent applications. See Lester Vincent, Handwritten Notes, May 2 [or 12], 1992, R202989
[Tab 8]. Shortly thereafter, Rambus CEO Geoff Tate prepared a draft five year business plan, in
which he wrote:

For about 2+ years a EDEC committee has been working on the specifications for a

Synchronous DRAM. No standard has yet been approved by JEDEC. Our expectationisa

gtandard will not be reached until end of 1992 at the earliest . . . [W]e believe that Sync

DRAMs infringe on some cdlamsin our filed patents; and thet there are additiona claims we can

filefor our patents that cover features of Sync DRAMs. Then we will be in position to request

patent licenang (fees and royaties) from any manufacturer of Sync DRAMS.

June 1992 Draft of Rambus Business Plan, R46394 at R46408-410 [Tab 9].

In thefina version of the business plan, prepared in September 1992, Mr. Tate further explained:
Rambus expects the patents will be issued largely asfiled and that companies will not be able to
develop Rambus-compatible or Rambus-like technology without infringing on multiple
fundamental clams of the patents .... Rambus patents are likely to have sgnificant
gpplications other than for the Rambus Interface.

September 1992 Rambus Business Plan, R169923 at R169929 [Tab 10].
Shortly theresfter, Richard Crisp was asked to address Rambus' s Board of Directors concerning “the

SDRAM datus at JEDEC, the Rambus patent strategy and system levd difficulties with SDRAMS.”
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See Rambus Board of Directors Minutes, October 22, 1992 , R28106 at R28107 [Tab 11].

While Richard Crigp and other Rambus representatives were attending JEDEC meetingson a
regular basis, Mr. Crisp and others at Rambus were working to broaden Rambus s pending patent
gpplications to cover the technologies discussed in JEDEC. Vincent Notes, September 25, 1992,
R203940 [Tab 12] (*—What to include in divisona gpplications. . . . 2) DRAM - programmable
latency viacontrol reglister] . . . => so cause problem w/ synch[ronous] DRAM . .. 4) using phase
lock loops on DRAM,”); Id. a R203943 (* Richard => will get me copy of the. . . synch DRAM

m[lflcmlon]”) [************************************* [Tab 13]

kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x
kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x
kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x
kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x

kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x

*********************************************]; Fred Ware e'mall, \]Une 18, 1993,

R202996™ [Tab 14]. The effort to develop patent claims that could be enforced againgt synchronous

10 Crigp tedtified a the Infineon Trid:

Q And the ideas that you had to add claims to the Rambus patent gpplications for the
mode register and for programmable CAS latency, those were ideas that were spurred
on by your attendance at the JEDEC meeting in April and May and participating in this
SDRAM standardization effort, right?

A Yeah. Thosewere our inventions. We had invented those for the RDRAM. . . .

THE COURT: | think the question, Mr. Crisp, iswas it your objective in meeting with the
lawyer to add those claims if they weren't dready there?

THE WITNESS: That's correct.
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DRAMSs reached the highest levels of the company. See e.g., Handwritten Notes of Vincent, dated
January 10, 1994 at R203314 [Tab 16] (reporting on conference with Tate and others concerning
“Enforcement: Sync DRAMS. . . - config registers, - programmable latency, - PLLS’).

On multiple occasions, Richard Crisp observed discussions within JEDEC of technologies that
he believed were covered by daimsin Rambus s pending patent gpplications; dthough he promptly
informed officers and employees of Rambus on each occasion, he did not inform JEDEC. Richard
Crisp e-mail, September 14, 1994, at R69546 [Tab 17] (“NEC PROPOSES PLL ON SDRAM!!!™);
Crisp e-mail, May 24, 1995, R69579 [Tab 18] (“Asfa asintelectud property issues go
here are afew idess. . . . DRAM with programmable access latency”). Indeed, a number of

documents written while Rambus was il participating in JEDEC reflect

[*****************************************************************
kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x
kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x

kkhkkkkhkkkk*k [Tab 19]**********************************************************

*rrxERRRRRRR AR ]: Crisp email, May 24, 1995, R69579 [Tab 18] (I think it makes senseto

review our current issued patents and see what we have that may work against them”).

[*****************************************************************************
kkhkhkkkhhkkkhhhkkhhhkkhkhhkhkhhkhkhhkhkikkk*x [Tab 20] kkhhkkkhhkkkhhhkkhhhkhhhkhhhkhdhhkhhhkhkhhkhkhkkkikkkx%x%x

kkhkhkkkhhkkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhkkhkkkk*x

Tegtimony of Richard Crisp, Infineon Tria, May 2, 2001 at 132-134 [Tab 15].
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kkhhkkkhhkkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhdhhkhkhkkhkkkk*x
kkhhkkkhhkkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhdhhkhkhkkhkkkk*x
kkhhkkkhhkhkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhhkkhkikkkx*x
**********************************[1}*)zﬂ************************************
kkhkhkkkhhkkkhkhkkhkhhkhkhhkkhkhhkkhkkikkk*k rrE&)ZZ]*******************************************

kkhhkkkhhkhkkhhhkkhhhkkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkhkhhkkhkikkkx*x

*kkRRR KRR R R R IR R KRR 005 ] Tate Trial testimony. ™
After it withdrew from JEDEC, Rambus continued with its scheme of developing and
prosecuting patent gpplications in order to obtain issued patents containing claims covering the JEDEC
sandards. Rambus continued to prosecute its pending Application No. 07/847,692, for example; this
gpplication, which contained clams relaing to on-chip PLL/DLL technology, issued as U.S. Patent No.
5,657,481 in August 1997. Rambus aso filed new patent applications intended to cover the same
technologies that had been the subject of earlier patent gpplications. For example, in February 1997,

Rambus filed Application No. 08/798,525, specificaly described as a continuation of Application Nos.

11 At the recent Infineon trid, Mr. Tate tetified:

Q '91,'92,'93, '94, '95, Richmond Crisp and the other representatives of Rambus are sitting
at JEDEC mesetings, they were watching standardization proposds, they are reporting back to
you and everybody else at Rambus about the futures of the SDRAM standardization effort, and
it isthose features that Rambus was trying to cover in the daimsthat it wasfiling; don't you
know that, Sir?. . .

A: Okay. Yes.

4/25/01 Infineon (Tate) Trial Tr. 143:15-144:1 [Tab 23].
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07/847,961 and 08/469,490, both of which were pending while Rambus was a member of JEDEC and
which had been amended to add clams rdating to technologies discussed at JEDEC. Following
amendment, the * 525 application issued as U.S. Patent No. 5,954,804, which Rambus asserted in its
patent litigation againgt Hitachi, Infineon, Micron and Hynix. See Response of Complaint Counsdl to
Rambus Inc.’s Opposition to Complaint Counsdl’ s Maotion to Compd, January 28, 2003, at 8-10.
2. Rambus' s Communications with Counsel Were Directly Related to Its
Illegal Schemeto Monopolize and Maintain a Monopoly in the SDRAM
Technology Markets
Throughout the period from 1992 to the present, Rambus communicated with its lawvyersin
furtherance of itsillega scheme. Documents and testimony reviewed by Judge Timony confirm that
Rambus s lawyers were centraly involved in these events.

Rambus outside counsdl Lester Vincent and in-house counsal Anthony Diepenbrock were fully

aware that Rambus intended to enforce its patents againgt industry membersin the future,

[*****************************************************************************
kkhkhkkkhhkhkkhhhkkhhhkkhkhhkhkhhkhkhhkhkhhkhkhhkhkhhhkhhhkhdhhkhkhhkkhkkkk,kkx% [Tab 24] kkhkhkkkhkhkkhkhhkkhkhkkhkhkkkk*%x

*******************************************************] Thw alg) prOVIdaj |®a|

advice with respect to Rambus s participation in JEDEC, and both recommended that Rambus not
participate in JEDEC because of concerns about equitable estoppd. Lester Vincent, Handwritten
Notes, March 27, 1992, R203254 [Tab 3]; May 4, 1993, Letter from Vincent to Crisp, Attaching
Presentation Entitled “Patents and Industry Standards,” V1231 at V1242 [Tab

L];[F#HHREHA KRR RHEAK AR RHEEEA AR RRHEAK KRR HHAEK KRR HEEK AR RHEEE KA KRR HAA KKK

****************************************][Tab 5]’ Lae- Vlncmt, Hmdv\,rlttm Not%,
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undated, R203881 [Tab 25]; Vincent Dep. (4/11/01) 320:6-321:5, Rambus v. Infineon and Vincent
Dep. (3/14/01) 191:3-11, 198:14-28, Rambus v. Infineon [Tab 6]; Diepenbrock Dep. (3/14/01)
147:22-148:25, Rambus v. Infineon and Diepenbrock Dep. (4/11/01) 262:8-263:12, Rambus v.

Infineon [Tab 7].

Likewise, Lester Vincent and hislaw firm, whether with complete knowledge or not, were
centra to Rambus s efforts to broaden its pending patent gpplications to cover technologies that
Rambus representatives had observed being presented at JEDEC meetings. Lester Vincent,
Handwritten Notes, May 2 [or 12], 1992, R202989 [Tab 8]; Vincent Notes, September 25, 1992,
R203940 [Tab 12]; Fred Ware e-mail, June 18, 1993, R202996 [Tab 14]; Letter from Vincent to
Farmwald, Roberts and Crisp, April 22, 1993 at R171671 [Tab 26]; Letter from Roberts to Barth,
Ware and Dillon, attaching draft of ‘646 amendment, August 1, 1994 at R204436 [Tab 27] (“Thisis
Lester’ s attempt to write claims for the MOST/SDRAM defense’); Amendment to 07/847,961 Petent
Application, filed January 6, 1995 at R14454 [Tab 28]; Preliminary Amendment to 08/469,490' 490,
filed June 23, 1995 at R14496 [Tab 29].

After Rambus withdrew from JEDEC, Lester Vincent and his firm continued to prosecute the
previoudy filed patent goplications, and dso filed new continuation applications as well as amendments
to the existing gpplications. Lester Vincent' s firm, for example, continued to prosecute pending
Application No. 07/847,692, which resulted in the issuance of U.S. Patent No. 5,657,481 in August
1997. When Neil Steinberg arrived at Rambus in 1998, he took over prosecution of the existing patent

goplications and aso drafted and filed new patent gpplications covering the same technol ogies that
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JEDEC representatives had seen discussed at JEDEC. Nell Steinberg took over prosecution of
Application No. 08/798,525, for example, which resulted in the issuance of U.S. Patent No.
5,954,804, which Rambus asserted againgt Hitachi, Infineon, Micron and Hynix in their respective
patent litigations. Indeed, Neill Steinberg was largdly responsible for completing the efforts of Rambus
to obtain issued patents containing clams covering the technologies at issue in this matter, patents which
Rambus used to threaten multiple industry members and which it asserted againgt Hitachi, Infineon,
Micron and Hynix in 2000.

When he arrived a Rambus, Neil Steinberg aso took over responghility for implementing
Rambus s patent enforcement plan. Rambus s privilege log lists numerous communications among Nell
Steinberg, Jod Karp, Lester Vincent and various foreign attorneys regarding amendment and
prosecution of Rambus s U.S. and foreign patent gpplications, Rambus s * Strategic Patent Acquisition
Program,” and Rambus s |P strategy. Indeed, documents listed on Rambus's privilege log indicate
that, in late 1998 and 1999 done, Neil Steinberg made at least 7 presentations to Rambus s Board of
Directors and 6 presentations to Rambus executives regarding Rambus's patent strategy, licensing,
intellectud property and litigation Srategies.

In total, Rambus s privilege log lists over 1600 documents that Rambus has not produced. See
In the Matter of Rambus Inc. Privilege Log [Tab 30]. The vast mgority of these documents relate to
Rambus s patent or |P strategy or the prosecution of U.S. or foreign patent applications. The entries
on this privilege log highlight the centrd role played by Rambus s lawyersin Rambus s scheme to

broaden the clams contained in its patent gpplications and in Rambus' s planning of its “patent strategy”
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and the ultimate enforcement of its patents’? Likewise, this privilege log demonstrates the continuity of
both Rambus' s patent prosecution efforts and its strategic planning from the early 1990's through the
present.’®
3. Rambus Misinterpretsthe Federal Circuit Ruling

Rambus attempts to argue that there can be no prima facie showing of fraud because of the
Federd Circuit ruling. This misinterprets the Federd Circuit decison on two grounds. The Federd
Circuit ruling was limited to the theory of fraud advanced by Infineon in that case aswdll as by the facts
contained in the record in that case. In the present matter, both the dlegations of the Complaint and the
facts developed to date support a prima facie finding of fraud.

Fird, as explained a pages 1-2 above, the Complaint in this matter does not dlege mere
slence, but an on-going pattern of conduct intended to midead and deceive JEDEC members. Asa

result, Rambus s arguments with repect to the trict need to find a specific duty, while they may have

12 Asdescribed in detail in Complaint Counsd’s Motion for Default Judgment, Rambus
engaged in the indiscriminate destruction of alarge volume of documentsin order to mitigete the risks of
itsfallure to disclose rdlevant information while it was amember of EDEC. Asdescribed in that
moation, various communications involving Rambus s counsd dso related to Rambus' s implementation
of itswillful, bad faith document destruction policy. See generally, Complaint Counsd’s Mation for
Default Judgment Relating to Respondent Rambus, Inc.’s Willful, Bad-Faith Destruction of Materid
Evidence.

13 Rambus has refused to produce not only al communications involving attorneys dated after
June 1996, but dso dmost dl communicationsinvolving foreign counsd or relating to foreign patent
applications between 1991 and June 1996. Nothing in Judge Payn€e's or Judge McKelvie s orders
requiring Rambus to produce atorney-related materids regarding Rambus s efforts to broaden its
patent applications excluded foreign patent applications. Complaint Counsd informed counsd for
Rambus in a meet-and-confer conference held shortly after Judge Timony’ s ruling was issued that it
believes there are no legitimate grounds to withhold these materids and it expects these materiadsto be
produced promptly. Rambus subsequently filed the subject Motion for Reconsideration, but has yet to
inform Complaint Counsd whether it will produce these materias.
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been appropriate in the Infineon litigation, are miplaced here. Precedent clearly establishes that there
is no need to search for adrict duty to disclose if the conduct at issue goes beyond silence, and
includes conduct such as statement of half-truths or concedlment of materia information. See United
Sates v. Keplinger, 776 F.2d 678, 697 (7" Cir. 1985) (“Omissions or concedlment of material
information can condtitute fraud ... without proof of aduty to disclose the information pursuant to a
soecific statute or regulation.”); see also Meade v. Cedarapids, Inc., 164 F.3d 1218, 1222 (9" Cir.
1999) (“One who makes a representation that is mideading becauseit isin the nature of a‘haf-truth’
assumes the obligation to meke afull and fair disclosure of the whole truth.”) (quoting Gregory v.
Novak, 121 Ore. App. 651, 855 P.2d 1142, 1144 (Or. Ct. App. 1993)).%* Thus, Rambus's
arguments about the need to find agtrict duty, partidly based on the Federa Circuit ruling, do not gpply
to the dlegations set forth in the Complaint in this matter.

Even if it were necessary to find a drict duty to spesk, the Federd Circuit ruling is not relevant
to the factua record of thiscase. First, Complaint Counsel expectsto have alarge volume of evidence
regarding the JEDEC duty to disclose that was not part of the Infineon record, and thus not available
to the Federa Circuit. Second, even if Y our Honor were to find, based on the full factua record of this
case, that the duty found by the Federd Circuit based on the Infineon record is dso consstent with all
of the evidence in this matter, Complaint Counsdl expects to present evidence (which was not

presented in the Infineon litigation) that Rambus had patent gpplications pending & thetimeit wasa

14" See also United States v. Autuori, 212 F.3d 105, 119 (2d Cir. 2000) (citing Remington Rand
Corp. v. Amsterdam-Rotterdam Bank, N.V., 68 F.3d 1478, 1484 (2d Cir. 1995)) (“A duty to disclose can
also arise in a situation where a defendant makes partial or ambiguous statements that require further

disclosure in order to avoid being misleading.”).
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member of JEDEC that would satisfy the federd Circuit’s tandard.
For these reasons, the Federd Circuit ruling is not applicable to the question of whether thereis
prima facie evidence, for purposes of the crime-fraud exception, that Rambus engaged in a fraudulent

scheme and that its attorneys communications were related to that scheme.

B. Rambus s Requests For A Hearing And In Camera Review Arelnapposite
Where Rambus Has Had Full And Fair Opportunity For Briefing, The Evidence
Has Been Carefully Reviewed And The Elements of the Crime-Fraud
Exception Are Clearly Satisfied
In its motion, Rambus rdlies heavily on the absence of certain formdlities, namely a hearing and
an in camera review of documents. Rambusincorrectly implies that these are somehow necessary
steps, and in doing so, misstates the procedure for determining whether the crime-fraud exception
goplies. The moving party must establish a prima facie showing that the communicaions with the
lawyer were “*in furtherance of an intended or present illegdity and that there is some rlaionship
between the communications and theillegdity.”” United Sates v. Bauer, 132 F.3d 504, 509 (9" Cir.
1997) (quoting United States v. Chen, 99 F.3d 1495, 1503 (9" Cir. 1996)). As discussed in detail
above in Section I1., Complaint Counsd has clearly made the prima facie showing that Rambus was
engaged in afraud and that it had and continues to have communications with its atorneysin
furtherance of that fraud.
Thus, the crime-fraud exception requires prima facie evidence of afraudulent scheme and a

connection between the attorney communications or other privileged materid and that fraudulent

scheme. The crime-fraud exception does not, however, require that this prima facie showing be made
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in any particular manner. Specificdly, thereis no requirement of an ora hearing; so long asthe requisite
prima facie showing is made, a showing based on documentary evidence and sworn tesimony is
suffident. InreVargas, 723 F.2d 1461, 1467 (10" Cir. 1983); Zolin, 491 U.S. at n.7 (quoting
Gardner, The Crime or Fraud Exception to the Attorney Client Privilege, 47 A.B.A.J. 708, 710-
711 (1961)(“In the context of the fraud exception, however, the sandard is used to dispel the privilege
atogether without affording the dlient an opportunity to rebut the prima facie showing.”)); Inre
September 1975 Grand Jury Term, 532 F.2d 734, 737-738 (10" Cir. 1976).

Rambus singstence on an ord hearing elevates form over substance. Rambus has had more
than ample opportunity to be heard on thisissue. In addition to two rounds of briefing before Judge
Timony, Rambus had full opportunity to brief and argue the issue of whether the crime-fraud exception
was satisfied in both the Infineon and Micron litigations, and in fact attached portions of the rlevant
transcripts in these two cases to itsfilingsin this matter. In short, Rambus has been heard on thisissue;
Rambus has not established that ora argument would add anything to the consderation that has dready
been given to thisissue.

Rambus singgtence on in camera review isSmilarly misplaced. If amoving party isableto
show some evidence of a fraudulent scheme and a connection between the atorney communications at
issue and the fraudulent scheme, but is unable fully to establish aprima facie case, in camera review of
certain materid's may be appropriate. This permits the court to determine, based on areview of dl the
evidence, whether there isin fact prima facie evidence of afraudulent scheme and a connection
between the attorney communications and that scheme. See, e.g., Zolin, 491 U.S. at 574-75 (1989)

(anin camera review of documents to a party unable to establish a prima facie case is appropriate if
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the party shows facts adequate to support a good-faith belief by a reasonable person that such areview
may reved evidence to establish that the crime-fraud exception applies); Haines v. Liggett, 975 F.2d
81, 96 (3" Cir. 1992) (“For in camera ingpection, it would be sufficient for the district court, in its
discretion, to consder only the presentation made by the party chalenging the privilege. The court may
decide on this submisson done whether afactua basisis present to support a good faith belief by a
reasonable person that the materials may revea evidence of acrime or fraud.”) United Satesv. dela
Jara, 973 F.2d 746, 748 (9" Cir. 1992).

Here, thereisno need for such areview. Asexplained above, there is ample evidence to
support Judge Timony’ s ruling that Complaint Counsdl have established a prima facie case of the
existence of afraudulent scheme, that this on-going fraud continued post-June 1996 with respect to the
RAM patents it held and had gpplied for, and that discovery of Rambus s atorneys involvement in this
scheme is appropriate. Even if, however, Rambus were correct that some form of judicid or in
camera review of certain discovery materids were gppropriate to confirm, for example, that there was
areationship between atorney communications and the fraudulent scheme at issue, such review has
dready occurred. Judge Timony reviewed numerous examples of formerly privileged materids,
including handwritten notes of Rambus s outside patent attorney, Lester Vincent, communications
between Mr. Vincent and representatives of Rambus, internal communications within Rambus reflecting
conversations with Mr. Vincent, and testimony of Mr. Vincent, in-house counsdl Mr. Anthony
Diepenbrock, and others concerning legal advice provided by Messrs. Vincent and Diepenbrock.
These materids etablish beyond doubt that Mr. Vincent and hislaw firm, whether knowingly or not,

were integraly involved in Rambus s scheme to broaden its patents to cover technologies under
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congderation by JEDEC for inclusion in its standards, and that Messrs. Vincent and Diepenbrock
provided advice rlating to the potentid enforcesbility of Rambus s patents with respect to JEDEC
members. Furthermore, the combination of the formerly privileged materiad from before June 1996,
non-privileged materias from post-June 1996 and Rambus s privilege log clearly establish that Mr.
Vincent and in-house atorney Neill Steinberg were involved in continuing efforts after June 1996 to
broaden Rambus's patents to cover technologies under consideration by JEDEC. Thus, the safeguards
provided by an in camera review have dready been satisfied here.

1. JUDGE TIMONY’'SRULING SHOULD AL SO BE UPHELD ON GROUNDS OF
WAIVER.

Independently of the discussion of the crime-fraud exception above, Judge Timony's ruling can,
and should, be upheld because Rambus waived any attorney-client privilege it may have had by
voluntarily turning over documents to Hynix.®> Rambus did not, and does not, dispute that it provided
to Hynix, its adversary in civil litigation, documents and testimony as to which it once claimed privilege.
Judge Timony found that Rambus' s disclosure to Hynix was voluntary.  In his February 28, 2003

Order, Judge Timony dated:

15 While Judge Timony did not explicitly address whether or not Rambus waived its attorney-
client privilege in voluntarily submitting certain documents to Hynix, Y our Honor may uphold his ruling

based on any ground supported in the record, even if it is different from Judge Timony’s grounds. See,
e.g. Ruizv. Estelle, 161 F.3d 814 (5" Cir. 1998) (citing United States ex rel Thompson v.
Columbia/HCA Health Care Corp., 125 F.3d 899 (5" Cir. 1997) (appeals court may uphold
judgment on any proper ground, even though ground was not relied upon by didtrict court)); United
Statesv. Martinez, 76 F.3d 1145 (10" Cir. 1996) (citing United States v. Willie, 941 F.2d 1384,
1396 n.9 (10" Cir. 1991) (court may uphold evidentiary rulings on any ground supported by the
record, even if not relied upon by the digtrict court); United States v. Sandoval, 29 F.3d 537, 542 n.6
(10™ Cir. 1994) (court may uphold district court’s decision on any ground legaly supported by the
record); Garcia v. Bunnell, 33 F.3d 1193, 1195 (9" Cir. 1994); United States v. Lewis, 991 F.2d
524, 526 n.2 (9" Cir. 1993).
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While disclosures by Rambusin Hynix apparently tracked the judicialy compelled disclosures
of Infineon and Micron, Rambus's disclosures to an adversary in Hynix are nonetheless
voluntary. (citations omitted). While the confidentidity agreement between Rambus and Hynix
eliminated the need for judicid intervention, the bottom line is that through the agreement in

Hynix Rambus tactically attempted to have its cake and edt it too by: (1) producing the

discovery materids sought by Hynix without incurring (based on the resultsin Infineon and

Micron) aprobably third adverse ruling by the Hynix court; and (2) attempting to preserve the

privileged nature of the documents it produced to Hynix without judicid compulson.” p. 1-2,

fn. 1.

Rambus has not chalenged that finding. This undisputed finding by Judge Timony establishes that
Rambus has waived any privilege that it once might have sought to assert.

Asexplained in Complaint Counsdl’ s January 28, 2003 Response, ' awaiver of the privilegein
an atorney-client communication extends “to dl other communications relating to the same subject
matter.”t” The scope of Rambus s waiver of attorney-client privilege extends not just to the specific
documents that were disclosed, but to the subject matter of what was disclosed.

As noted above, Rambus s fraudulent monopolization scheme continued long after its departure
from JEDEC. The success of Rambus's scheme depended upon Rambus continuing to prosecute
patent gpplications before the Patent and Trademark Office and obtaining issued patents covering
technologies incorporated in the JEDEC standards. Only after successfully prosecuting these patent

gpplications and obtaining these patents could Rambus monopolize the technology markets in question

18 These arguments are explained at great length in Response of Complaint Counsel to Rambus
Inc.’s Opposition to Complaint Counsel’s Maotion to Compel (January 28, 2003).

17 Inre Sealed Case, 877 F.2d 976, 980-81 (D.C. Cir. 1989) (quoting In re Sealed Case, 676
F.2d 793, 809 (D.C. Cir. 1982)); see also Chubb Integrated Sys., 103 F.R.D. 52, 63 (D.D.C. 1984)
(“Actual disclosure of each specific document in issue is not the only means by which a waiver can
occur. Voluntary production of certain privileged documents implies awaiver of all communications on
the same subject.”) (emphasis added).
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and collect monopaligtic roydlties, or threaten to sue or in fact sue SDRAM and DDR-SDRAM
manufacturers for patent infringement. Therefore, Rambus s waiver of the privilege extends to the
entire subject matter of Rambus's efforts to broaden its patents to cover technologies used in JEDEC

standards.

In the documents Rambus produced to Hynix, Rambus detailed its efforts to broaden its patents
to cover the technologies used by JEDEC. See supra pp. 12-15. Rambus officers and employees, as
well asitsin-house and outside counsd, tetified regarding communications involving in-house and
outsde counsd. 1d. Rambus swaiver of privilege extends to dl communications on the subject,
regardless of whether specific consultations took place before or after Rambus left EDEC. Thus,
Judge Timony’s ruling should dso be uphdd on the ground of waiver of privilege aswell ason the
ground of the crime-fraud exception.

V. CONCLUSION.

For the reasons stated herein, Respondent’ s Application for Review of the February 28, 2003
Order Granting Counsdl’ s Mation to Compel Discovery Rdating to Subject Matters asto Which
Rambus s Privilege Claims Were Invaidated on Crime-fraud Grounds and Subsequently Waived,
Pursuant to Rule 3.23(b) Or, in the Alternative, Request for Reconsideration of That Order, should be

denied.

Respectfully Submitted,

Of Counsd:
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