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1. PORPEGEE. The purpcse of this directive im to petablish
policy and procadural guidance concerning appropriate gnforcement
ahd abatemant measures for mining without a permit cr mining off

a valid permit.

2., DEFINITIONS. None.

3. POLICY/PROCEDURES.

a. Background. In Elamgl_gn_g.s_tzarii_gn_ggmagn_y__u_%ﬂ:
5 IBSMA B1 (1980}, the Interior Board of Surface Mining and
Reclamation Appsals interpreted the languagé of mection 521(a)(2)
of the Act to mean that a eurface mine opesrator's failure to have
a permit does not in itself constitute a condition, practice or
viclation which cauzez or Can ressonably he expected to cause
significant, imminent sepvironmental harm to land, air or water
raspurces. This ruling prohibited OEMRE from iassuling a4 ce=ssation
order (CC) undar the axisting regulation= on the sole basis that
an cperator is found mining without n permit. The Board held
further in West Virginia Enargy, Ing., v. 0SM, 3 IBSMA a0
{1981), that where OSMEE izsues & notice of viclation [NOV] to an
operator for mining without a permit in viclation of section
502(a) of the Act, the cnly remedial acticn appropriate to such &
violation i= to cease mining until a permit is shtained.
Accordingly, the Board vocated that portien of the citation at
imsue which required reclamation of the disturbad area. RE &
rasult, OSMRE fell back to gection 521{a){5) &f the Act far the
authority to issue a NOV to cease unpermitted mining oparations
until & permit was obtained.

in response to thase decisions, OSMRE amanded its
regulaticon= (47 FR 18555, April 29, 1882) to authorize the
imsuance of Co's for mining without a permit apnd to impose
reclamation requiremsnts as & ramadial acticn to abate the
violation. With respact to these issues, the amanded regulations
superzede the Poard's holdings in Claypool and West Virginia
Epergy, Inc.

b. Policy. In accordance with 30 CFR §43.11{a}{2) guriace
coal mining operations conducted by any person without » velid
gurface coal mining permit constitute a condition er practice
which causas or can reasonably be expected to cause significant,
imminent environmental harm to land, air or water rasources.
except whare auch operations are an integral, uninterrupted




axtension of Previously permitted oparation=, and the Per=on
eonducting such operations hag filed a timely and complete
application for a permit te cenduct =much cperationsg, )
Consequently, wharse 2uch illegal operations are encountared, an
authorized repragentative of the Sacretary shall immediately
ismuwe a CO, or in the case of the sxcaption, an NOV,

When a ¢o i= isgued, the mare ceasation of mining activity
itmelf should not be viewed as aduguate to abate the imminent
danger or harnm. Rdditional affirmative cbligations should be
imposed in accordance with 30 CFR 843.%1{a}{3} to requira fyll
reclamation of the Bite, or in limited caxes, cbtain a =urface
coal mining operations Permit. The cemmation order shall remain
in effect until abatement ig completed with Drogress towards
abatement rouvtinaly monitored,

c. Procedures.

(1) A CO issued Pursuant to the above policy shall
order the immadiate ceszation of mining, citing section E0B{a),
or undar primacy the State brogram egquivalent, ag additiconal
corrective action, the Cp shall direct the person to backfill,
grade, and revegetate jin accordance with applicable Faderal or
State regulationg within a Bpecific abatement date(=}, employing
interim abatement measures as necessary. Other imminent
harm/danger tonditions which axist shall be cited as separate
violations within the ro for mining without a permit. Vioclations
not causing an imminent harm/danger shall be cited =aparately in
an HNOV,

{2) The procedures above =hall almo apply where a
Permittes conducts surface coal mining operations on an
uninterrupted extension of the permitted area but has not filed
an application with the regulatory authority to conduct such
operation=. However as an exception, the rcorrective action in
the CO shall in addition to ordering the immediate cassation of
mining, include thae option of submitting a complete application
for a permit revision ko the regulatory authority within a
reasonabla time. Where the permittee submits and the regulatory
authority accepts such application for a revizgion, the abatemant
rariod may be extendad A% necessary for application Proce==ing
purposes, If, thereafter, the bermittes fails to diligently
pursue epproval of the permit revision, or the application is -
wWwithdrawn, or approval denied, the CO shall be modified to =et a
reasonable time for complete reclamation of the extension area.

{3) In the case of the exception {30 CFR
843.11{u][2]{i}} where the permittee conducts surface coal mining



additional corrective action, the NOV ghall direct the permittee
to diligently pursue approval of the application submitted to
permit such operations. The initial abatement date may be up to
50 days and extended as necessary in accordance with 30 CFR
B43.12(f). 1If, thereafter, the permittee fails teo diligently
pursue approval of the revision, or the application iz withdrawn,
or approval denied, the corrective action and abatement date
=hall be modified to reguire complete reclamation as described in
3.b.({%) above. Othar viclations caused during the illegal mining
on the extension area shall be addressed a= separate violations
within the NOV for mining without a permit.

(4} Because notices and orders requiring cazzation of
mining will usually reguira more than 30 days to completely
abate, informal public hearings must be conducted in accordance
with 30 CFR 843.15 to prevent expiration of the notice or order.

{5) 1In States with approved programs and where Fedaral
lands cooperative agreements exist with the State ragulatory
authority, issuance of a reguired CO may be deferred to the State
inspector during joint inspections. During non-joint
inspections, OSMRE shall issue any raquired CO, or in the caze
of the exception in 3.c.{3} above, a ten-day notice.

(6) The policy and procedures contained in J.e. 1)
above may be modified where nscessary to conform with enforcement
procedures previously established to implement the "Two RAcCre
Saettlament Agreement’.

4. REPORTING REQUIREMENTS. HNone.

5. REFERENCES.

a. Bection 50B(a}, 521{a)(2}, 521(a}(3), and BE21{al){5]
of the Act,

b. 20 CFR 843.11{(a)(2) (45 FR 18555) April 29, 1982.

c. Claypool Construction Company V. OSM, 2 IBSMA &1,
May 16, 1980.

d. West Virginia Energy Inc., V. OSM, 3 IBBMA 301,
September 17, 1881.

6. EFFECT ON OTHER_ DOCUMENTS. Revises Directive INE-5,
Transmittal Number 203, dated February 13, 1284.

7. EFFECTIVE DATE. Upon issuance.

8. CONTACT. Chief, Branch of Inspection, (202) 343-5384.




