Rafer to Chapter 4 for the formula to detarmine history points.

B, Serloushess

Prebability of Gecurrence. The svents far failure-to-pass violatioms
normally include watar pollution, sedinantatlion of streams, and £Iish kills. If
any of these events has occurred, the maximum poiluts (15) shall ke assigned.
Tha agsessor should examine the report and associated materfals carefully for
water samples that show chat the dralnage did not meet efflusnt limits and did
impact the recelving stream. At timaa, this violation may be cited when drain-
age la ot escaping the permit during the inspection amd no water samples were
taken, In this case, evidence such as gedimant deltas in streams, erosion off
the permit, or sediment deposita (mud) on public highways or adjeining proper-
ties must be evaluated to datermine the likelihood of the ewvent's occurrance.
Should it b= datarnined that none of tha events has occurred, the asegesszor must
examina factors that may cause the event te occur, The proximity of adjacent
propertiss and streaﬁs, topography, pressnce of a vegetative cover, and climatic
conditions of the aseason in the region may have a bearing on the likelihood of
occurrence of the event. For example, a sz{ltation callection ditch without a
vegetated barrier betwaen the ditch and the permit boundary that has breached
during the spring sasssen when heavy rains are likely may cause the event and
should be assigned in the 10-14 point range. Converaely, tha same ditch In an
arid region during the summer months far removed from the permit boundary may
have no chance of causing the events to ocecur and could be assigned in the
insignificant range of 1.4 points or even at © points for no probability of
cccurrenca. A steep slope between tha diteh and pernit boundary may be likely
to caugs sedimentation while a more gentla alope or flat slope would be unlike-

ly to cause the event; 5-9 points should ba assigned in tha latter ca=a,

Extent of Damage. The firat quesation to be answered is whether the impact
the vislatad standard is desipgned to prevent would remain within the permit

area or would extend cutside the permit area. Referring to the brasached ditch
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example noted above, Lf drainage from the diteh remains within the permit area,
Q-7 pelnts are assigned depending on the duration and impact of the violation,
For example, should the breached ditch deposit sediment on the permit, the
inspector should consider the extent to which growth of vegatation or reclama-
tion 1= dealaysd or tha safe and efficient operation of other drainage controls
is compromised.

Should avidence of drainage or damaga axtending outside the permit bound-
ary be noted, then 8-153 pointa are assigned. Should the breach in the ditch
2llow drainage to deposait a small amount of sediment on a road or an adjoining
_property and doea not jeopardize public safety or interfers with land use, the
points assigned would be fn the lower range of off-site damaga. Should large
anovnts of sediment enter a stream and cause flooding or fish kills, the higher
end of the se¢ale should be utilized.

G. Negligence

Should the operatdr spoll into a pond or ditch or mine without installing
approved controls, he hag exhibited a greater dagrese of fault than nagligence
and ghould be aseigned in the higher range of 13-25 points to reflect the reck-
less, knowing, or intentlocmal conduct. Should the breached diteh be caused by
less than diligent maintenance of che structure, ordinary neglipence in the
range of ¢-12 points can bhe assigned.

D. Good Faith

The procedures for assigning good-faith points are described in Chapter 4.
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Ao Hlatory of Previous Violationg

Befer to Chapter 4 for the formula to determine history points.
B. Ssricusness

Probabllity of Occurrence. The condition that this standard Is designed

to prevent is the failure to establish a permanent, diverse, and effective

vegetative covar,

The event ls considered to hava occurrad whan the oparator has failed ta
achleva an effactive ground cover for two growing seasons; 15 poluts should be
agslgned.

The fallure of revegstation ia likaly to occur if the local seeding and
planting deadline is not met, unless anothar way to esztablish a vegetative
cover exists, 1f, on the other hand, an alternative growing method i1z used,
the failure of revegetation would be assigned in the unlikely rangs (5-9
points). When an operateor fails to meet the seading and planting deadline,
failura of revegetation is likely (10-14 points).

Extent of Dampge. If the area where revegetation failed is small in com-
parisen with the total area disturbed and if the damzge for the vislation would
remain within the permit area, then the event iz Insignificant; 0-4 points
should be sasigned. In Instances of actual falilure of revegetatlon, damage is
considered to extend outside the permit area. Eroslon from the unvegatatad
areas could affect land and water cutalde the permit area; B-15 pointa would be

assigned.

C. Regligencs

The agsessment for degree of fault depends on the specifics of the case.
If the operator seeds and plants the ctops Iin accordance with the approved

spacifications during the appropriate growing ssason, and the crops fall, then
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the negligence would be low (0-12 points would be aszsigned). 1If the oparator
did not attempt to revegetate the area, the visclations would be assigned in the

higher negligence category {12-25 points).

R._SGood ¥aith

The procedures for assigning good-faith points are deacribed in Chapter 4.

B-19
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A. History of Previous Violationg

Refer to Chapter 4 for the formula teo datarmine histery points.
B. Seriousness

Probabllity of Occyrrences. The environmental damage resulting from a

slide or the inabllity to reclaim or properly revegatate a staep slope are the
types of events which spoll un the downslope regulations are desipgned to pre-
vent. BSlides by themselves are not the enviroumental damage. It is the actual
or potentlsl consequences of slideas that are important in terms of the asssesa-
ment, For axampla, 1f spell had been placed on tha dewnslope and had actually
8lid and dsstroyed tinhhr, cauged sedimentation of atreams, or personal injury,
the svant has occurred, snd 15 pointe should be assigned. The movement of the
speil may not have caused any immediate envirommental harm, but it is likely
that the event may occur at a later time; 10-14 points should be assigned. If
avidence Ieg provided that tha slide is stabilized and resources that could be
damaged are not in the area, then the event could be considered as unlikely or

insignificant; 0-9 pointg should be mssigned,

Extent of Damege. If the slide remsains on the permit and potentisl far
off-site damage deoes not exist, 0-7 points should be assigned. However, if
there 1s the potential for off-zite damage or the slide has axtsnded off the
perelt, B-15 points should be agsigned.

€. MNegligence

If the operator has followad aceeptable mining procedures and a slide
cccurs, nagligence should be asaigned 0-12 points., If the operetor conducted
mining practices {n such a way that caused a slide, then negligence should be
assigned in the higher catagory (13-25 paints}.
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B.o.S9ed Fajch

The procedures for assigning good-fzith points are described in Chaptar 4.
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U.5. DEPARTMENT OF THE INTERIOR 1. Notiee of Violatlon Number

Otfice of Surface Mining Raclamatlon and Enforcamant NBBwew 064 v 00! — 001
NOTICE OF VIOLATION —
Parmanent Aegulatory Procedures : : 1
2. Name ' £ Permittes Originating Office Address
TG4IF Ceoal Corporation 0O No Permit OSMRE
Dog Patch Area Office
ling Addrass
3 Mailing 27971 238 Puppy Lane
330 PM Drive, Poorme, South Carolina Wolftooth, SC 27777
4. Name of Ming ' @ Surface O Other {.Sﬂm.frﬂ7
Weekand #2 O Uncerground
§. Telephons Number | B. County : State Telaphone ”""f‘b“f
B4l=1414 Manday ! aC . (213)841-al41
]
7. Operator's Nama {If sther than permittean) _ 9. Date af Inspection
Yegterday Mining Q7/08/88
8. Malling Agcress 10. Tima of Inepaction -~
.
. 330 PM Drive, Poorme. South Caroling 27771 From 2:00 om T02:10 ‘om
11. State Parmit Number | 12, NPDES Number | 13. MSHA ID Number 14. OSM Mine Number
5C=1=-0001 - - 02-47300 -—

UNDER THE AUTHORITY OF THE SURFACE MINING CONTROL AND RECLAMATION ACT OF
1977 (P.L. 95.37; 30 U.8.C. 1201}, THE UNDERSIGNED AUTHORIZED REPRESENTATIVE OF THE
SECAETARY OF THE INTERIOA has conductad an inapaction af the abave mine on the above date
and has found violation(s} of the Act, the ragulations or required parmit condltion(s) listad in the at-
tachment{s). This Notice constitutas & separate Notice of Viotation tar sach viclation listed,

You must abate aach of thase violatlon(s) within tha designatad abatement timea. Yoo are reapon-

sibte for dolng al work in a safe and workmanllke manner. ' ,
THE UNDERSIGNED AUTHORIZED AEPRESENTATIVE HEREBY FINDS THAT THIS NOTICE

O CGOES NOT [ DOES REQUIRE CESSATION OF MINING EXPRESSLY OR iN PRACTICAL EF.

FECT. Therafora, you £ zra O are not entitied to an [nformal public hearing on request, within 30

daya aftar servica of thia notice (30 CFR 843.15]. :

Thiz Notice shall remain in effect until it expirea as provided on the ravarse or is modiflad, ter
minatad, or vacated by written notice of an authorized rapregentative of the Secretary. The tima for
cemection may be extended by an authorized rapresantative for good cause. If you need additional
time to corract the viotatianis), plsase contact.the fiatd office namad abova,

IMPORTANT ~Pleass Read Information on the Back of this Page QRN

15. Print Name of Parson Served 18. Date of Sarvica
Joe Friday 07/09/88
16. Print Title of Person Served 19. Print Name af Authorized Representative
Environmental Supervisor Penney Lane
17. Signature of Person Saerved 20. signature ol Auihorized Aeprassntaiive | 10 Number
1
: a1
Copy Ditribution Whils-Dininct Slicn File, Blue-Fermilles, Yakow-Axssasmant Oflice, Fink-Fig Oy, Grasn-napacton IE~161 {3/81)
B-22
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U.S. DEPARTMENT OF THE INTERIOR NOV Number

Office of Suriace Mining Reciamation and Enforcement F8em 064 == 001 —U'J!l

Vielation Mo

NOTICE OF VIOLATION (CONTINUATION) .ol 1
NATURE OF PERMIT CONDITION VIOLATED, FMGTlCE CR YIOLATION i

Fallure to backfill and regrade contours ko achieve approximate original combaur
including elimination of all highwalls cteated by mining,

PROVISION({S) OF THE REQULATIONS, ACT OR PERMIT VIOLATED

PORTION OF THE OPERATION TO WHICH NOTICE APPLIES
Weatern cwo-thirds of permlt area, approximately 25 seres in guts 11 through 30,

CORRECTIVE ACTION REQUIRED (Including fnterim Steps. it Any)
Heclaim through backfilling and regrading all disturbed aress to approximate
original contour uaing spoll plles and other materizls disturbed by mining and
elimjnate all highwalls, depresaiona, and ridges csused by mining.

TIME FOR ABATEMENT (including Time for interim Steps, H Any)
Begin immediately and complete no later than 5/5/88.

w/

Coay iatntubtn White-THstnet Oficr Fidd, 8P miltee, ?Hlnw-ﬁsmlﬂah‘m, Pind Fiatd DTHOE, Goen 4 napecior |E'15&ﬁu “ EJ'BD;
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HO¥/C0 ¥o. +0§4-00]-
Violaticn Ho. 1 of i

IHEPECTOR™S STATEMERT

' Jo to 3 if this 12 an chatruccion to sanforcement viclatlen.
Uhat harnful svenmt wasm this regulation dasigned te prevent? {Insert the svant
1istad on the Refsrenca List and roppusber that the svent 1s not the same as the
violation. }
Failurs of the post aining lamd usa, srosion, z1lls and gullies, sedisanca-
tion of stresan, watsT pollutiomn.

If the svent has happsnad, describe {t. If it baw nof happenad, what would canise
it to happen snd how likaly is thet? (Por sxample, i thara im an area for which
no sediment control fs provided, has zumoff from that ares raached = stresa? 1f
it hasp’t resched a scresm, whet would causs 1c to get thers and how likely i
that to happen?)
The wislation has happened, opsratey has failed to reclaim discurbed areas
and highwallas.

How much dasage has glregdy socusred as a Tesult of the violacien? Also, s the
damage on the psimit area or does it extend off che parmit araa?
Abour 25 aores vemain unclaimed since wining ceased 5 monthe aga. Damags is
en ths parmit thus far.

How much damage might have secuzred if the viclation had not besan dlacovered by
an OSMEE Inapsctor? Describs this potamtial damsge. Weuld the danags sxtend off
the paraic arsat? :
Continued runcff would sventually causs sroslon and sadisent problams bayond
the parmit.

1 Answwy For obatruction violationa omly.

such as violationa sconcarning recordkesping, moniteriung, plana, and certifications.

5.

Dasecriba bew violation of this regulation sactually obatructed snforcemsnt by
SMRE and/or tha publie.

IX. Dagras of Fault: Only one quastion wpplies to sach viclation; f£irat dszide which quas-
tlon EC ANAEWST.

6.

1f you think this viclation waw st thae faulec af the opsrator (paxhaps dus to
vandeliem or an act of God, for axampla}, sxplain. Ramesber that the psrmittes
1a conaidarad rasponsibls for the actions of al parsons working on the mineslte.

If you think this vialation was the result of not knowing sbout OEMRE repulations,
indiffsrence to OSMEE regulatiome, or tha result of lack of rasgonabla cara,
axplain.

Indiffaranca to CSHEE tegulaticns,

If tha actual or potsntial sovirormental harm or harm to ths public should have
hasn wvident to a cayaful oparater, dascribe the situation and what, if anything,
the opearator did to correct 1t prior to belng ciced,

War tha oparator in viclation of a specific parmit condition? Did the opstator
racelva prior warning of the violation by the 3tats or by 0USMRE concarning this
violation? If me., give the dates and the cype of warning.

III. good Felrh

10,

To Tacelve good falth for compliance with an ROV or CD, an oparator muat have
taksen axtracrdinary measuras to comply as rapldly as poassible. The vislation
oust have hasn {ssusd bafora the time get for shatement. If you think this
appline, dogeriba how rapld cha compliance wag and what sutTacTdinary BeASUCss
the operatar took.

-
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OSM 723-6(a) Page _1 of _1
11/27/79

Azsasement Explanation

13 MOV No. HE8-064-001-00])
CO No.

Name of Company ____ TGEIF Coal Corporation

Violation No. 1 of 1

1. History of pravious violations: oints
No history this permit 0

2. Seriousness (aither & or B):

A, {1} Probabilicy of accurrence
Dulay or failura of the post mine land uee caused by a
failura to backfill and regrade all arsas diasturbed by
mining to AOC iz Jikely to occur. “Approzimataly 25
acras" have not besen reclaimed during the past 5 months
the operatlions have been ceaszed. 12
{2) Extent of potential or actual damage

Damage currently remains within tha parmit, but extends
over 25 acres or "two-thirds" of the parmit site. 7

E. Obstruction to enforcement
3. Negligence: ORDINARY NEGLIGENGE

"Indifferance" 1z

4, Good Falith: WILL BE CONSIDERED AFTER COMPLETE IRFORMATION IS RECEIVED

B-25
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DISCUSSION OF N88-064-001-001

The fmpact of the violatiscn would be a delay or, ultimately, fallure of
the post mining land use. This would occur because of contributing factors
such as arasien causing gullies and sedimentation of areas beyond the permit
and eventually causing stream pollution,

For backfillling and regrading viclatlons, the primary impact would ba the
permit arsa itself and subsequent damage through inadeguate reclamation, The
probability indlcated in the inspector’s statsment Ls differant than that
actually asseased. The agsessment explanation workshaeet lgnored the Inaspec-
tor’s statement that the Impact had occurrad and reflected a likelihood of the
gecurrence, prompted by the short period (5 months) of the failure to reclaim,
Because it 1s difficult to determine the time of an occurred Impact for this
type of Infraction, the asseszsor chose the course most sasily defendable, that
is the likellhood of delayed or failed post mining land use.

Damage of an actual type was considered as restrictad to the permit area
because Iinformation te the contrary was not provided. A high side of the
damage range was used to reflect the scope of damage with respact to the opera-
tor’s liability, that iz, "two-thirds® of the permitted site. Thiz rationale
accommodates violations where the same size violation would be related to
substantially larger permit reclamation responsihilities, such as 25 acres
unreclaimed on a 7,000-acre permit,

Without further information, the ssgessor assigned high normal negligence

based on the inapector’s "indifference” recommendation and in light of general
permittee knowladge about timely raclamation requirements,
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U.5. DEPARTMENT OF THE INTERIOR 1. Notice of Viplation Mumber

Office of Surface Mining Reclamation and Enforcement N88 0 008 — 250 . 0I2
NOTICE OF VIOLATION
Permanent Regulatory Progedures b 1
2. Name & Permitioe Qriginating Office Addrass
Freaflowing Coal and Muod O Mo Pamit
OSMRE
3. Mailing Addresa Plaby Area Office
Wi in 34791
4l Wyan Court, Elrod, Wisconmsin 34772 Pisby, Wiscomsin
4. Nama of Ming ' © Surface 0O Othar {Spm.‘fy)7
: O Undesground
Surpe ¥2
3. Telephons Number | 6. County i State Telephona N”"'_‘b“
773-8351 Faine i WI . (913)841-4141
7. Operator's Nama (If gther than parmities] 8. Date of inspection
Marvin L. Lusa 03/27/B8
8. Mailing Adgrass 19, Time of Inspection
. 41 Wyan C?E‘E* Elrod, Wisconein 34772 Fram 9110 ; To0 3:15 ﬁ
1. State Permit Number | 12 NPDES Number 13. MSHA ID Mumber 14, OSM Mine Number

WI-447-86 : - 17-43582 -

UNDER THE AUTHMORITY QF THE SURFACE MINING CONTROL AND RECLAMATIOMN ACT QOF
1877 {P.L. 9587, 30 L.8.C. 1201), THE UNDERSHINED AUTHORIZED AEPRESENTATIVE OF THE
SECRETARY QF THE INTERIOR has conducied an Inspaction of the above mine on the above date
and has lound viclation(s) of the Act, the reguiations or required permit condition{s} listad in the at-
tachment{s). This Notica constitutes a separate Notlce of Violation lor each vislatlon Jisted.

You must abate aach of these violation(s) within the designated abatement time. You are respon.
sible for dolng all work in a safe and workmanitke manner, ' : -

THE UNDERSIGNEC AUTHORIZED REPRESENTATIVE HEHEBY FINDS THAT THiS NOTIGE
O DOES NOT O DQES REQUIAE CESSATION OF MINING EXPRESSLY OR IN PRACTICAL EF-
FECT. Therefore, you 3 are O are not entitied to an informal publlc hesring on requast, within 30
days afier service of this notice (30 CFR 843.15). :

Thiz Notlce shail remain in effect untji It explres as provided on the reverse or is modified, ter-
minated, or vacated by written notice of an authorlzed represantative of the Sacratary, The time for
correctlon may ba axtended by an authorized representatlve for good ceuse. IF you need additlonal
time to correct the violation(s), please contact the tield office named above.

iMPORTANT ~Please Rend Information on the Back of this Page -

15, Print Name of Person Sarved 18, Date of Service
Marvin L. Luss f3/27/84
16, Print Title of Person Served 19. Print Nama of Authorized Represantative
Owmer /Foreman Frank E. Dea
17. Signature of Parson Servad R0, Signature of Authorizad Reprasentative : | Number
o259

Gepy Distdbuiion: While-District QIfice File, Blus-Permillas, Yatlaw-Aszasarent (1Uc, FinkFieid Offics, Greendnspecior IE-161 (3/81}



U.5. DEPARTMENT OF THE INTERIOR NOV Number

Office of Surface Mining Reclsmallon end Enforcemant N8§— 008 -— 259 -——0i2
t Vielation Number

NOTICE OF VIOLATION (CONTINUATION) L g |
NATURE OF PERMIT CONDITION VIOLATED, PRACTICE OR VIOLATION

Failure tc pass all surface runoff from areas disturbed by or to facilitate u

mining through sediment control structuras.

PROVISION(S) OF THE REGULATIONS, ACT CR PERMIT VICLATED
30 _CFR 816.46(b) and WISMC 816.42(a)

PORTION OF THE OPERATION TO WHICH NOTICE APPLIES

Approximately 16 acres sonthwest of mining cuta D-14 through D~18 per applicariom \
Map 3B of permit application WI-447-86(AY.

CORRECTIVE ACTION REQUIRED finciuding Interim Steps, if Any)

Steps:

1. Construct temporary diveraion ditch along perimetar of disturbance to

direct flow of surface runoff to exiasting ponds § and 14.

2. Construct to permit specifications ponds 5 and 7 as approved for areas
of the violation, including seeding, mulehing, and certificacion of the

congtructed ponds.

3. Remove and reclaim temporary diversion to allow drainage to flow to

appropriate ponds comstructed in Stap 2.

TIHE FOR-ABATEMENT (including Tima for interim Steps, H Any)

Stepa:

1. Begin as soon as poszible, but no later than (NLT) 12:00 noon on 1/2G5/88
and complete NLT 4/1/8B at 4:00 p.m.
2. Begin as socn as possible, but NLT 12:00 noon on 3/29/88 and complete NLT

4/18/88 at 4:00 p.m,

3. Eemove and reclaim remporary diversion of Step | after o leting Step 2. v
C\.,pr Cusinbution WhingQ:31me) Qifics Fild, Bioe-Parmitles, ‘l‘illnw-&mnﬂgﬂmt Pink-Figld ONlice, Grean-inepecior tE-1564A {1V 2IE0;
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11/13/29

II1.

ITI.

NOV/CO Mo, ~008-259-
Yiolacion RMa. L of 1

THAFECTCR'E STATEMERT

L&), Evant Fiolaciong: Go to B Lf this ip an chetruction to snforcsmsnt violatlion.

1.

Vhat harmful svont was this regulation designied 6o pravent? (Inaart the svent
listed on the Rufarsnce List and ressmbar that the avent is not the same an tha
riolacion.)

Watur pollution and ssdimsntation of streaas.

If cthe avant has happened, describe {t. If 1t has oot happened, what would cause
it te happen and how likely la that? (For sxampls, Lf there is an arsa for which
no sediment control Ls provided, has runoff from that arsa Teached a stream? 1f
it hasn't reached a straam, what would causa {t to gat thare and how likaly in
that to happanf)
Sediment ham Jeft the persit area but hes wit reached the reseiving stresm,
Toad Run, approximetsly l/4-mile southwest of perait.

How much damage has glrsady cccurred ac a result of the vfalation? Alsa, 1y ths
damage on the parmit area or domm it sxtend off che permit area?
Heavy sadiment flowa ars avident eevaral hundred vards bayond the parmit's
southwast boundary and affecting spproximataly 3 acras of pasturs,

Hew ouch dacugs wight have ocourrad Lf the viclation had not besn discovared by
an CZMRE Inspactor? Dasctiba this polentlal damage. Would the danags extend off
tha parmit arsa?
Sadisant would heve Lnorsased off permit and svantually (after several zalns)
raschad the raceiving stream.

: Anawer for obatruction vioclaetiena anly,

guch as vielations soncerning recordkesping, monltering, plans, and certifications.

3.

Degcribe how violatien of thia regulaticn actually obstructad anforcement by
QSMRE and/or the public.

Leagras of Fault: Only ons question appliss to sach viclation; First decids which quas-
tion to answer.

6.

If you think this viclatfan wax not the fault of the oparater (parhape dus to
vandaliem or an act of God, for axawplas), sxplain. Rameshar that the permlttes
iz conmidersd reaponsible for the sctions of all parsons working on the minesics.

If youi think this viclation was tha result of not knowing ahout OFMEE regulationa,
indifference to OSHRE reagulacicms, or the rasult of lack of Teagonsble care,
explain. -

Indifferance to OSMRE regulations.

1f cthe actual ar potentiel envizonmental hatm or hars to the public ahould have
baan svidsnt to a caraful oparator, describe the mituation and what, if mmything,
the operator did to correct it prior to being citad,
g;;;;t:r vas warned of problam by pravious inspector In raport datad
/87,

Was tha oparstar in viclation of a spenific permit conditian? Did the opazator
raceiva prioy warning of the viclatiem by the Stats or by O0SMBE concorning this
viclationf If @0, give tha datas and the typs of warning,

Forvls raquired are part of the parmic or its applicatiom,

Good Falth

14.

To raceive good falth for compliance with an MOV or CO, an operator must have
taken extraordinary measuras to cowply as rapldly as posgible. The viclation
auat have bean issusd before the time sat for sbatement. If you think this
applies, descrila hew rapid the compliance was and what extraordinary measures
the oparator tonk.

B-329
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O5M 723-6(a) Paga of __1
11/27 /79
Agsessment Explanation
18 ) NOV Ho. N§8-008-259-012
_ £0 Ho.
Name of Companmy _Freeflowing Coal and Hud
Vialation He, 1 of L
1. Hiatory of previous violations: Points
NOV 87-008-257-001(1) served &/6/87, NOPA 7/1/87 1
2. Serfiousness {either A or B):
A {1} Probabllity of cccurreance
Water pollution caused by gediment from mining arsa
lacking sediment contrel structures Is likesly to occur
"afteay sawvaral rains (when sadiment wonld) raach{ad]
the receiving stream, Toad Run." 10
£2) Extent of potential or actual damage
sctual damage in the form of sediment deposition has
extendad bayond tha parmit area. “Heavy sadiment flows
are evident several hundred yards beyond the permit’s
southwest boundary and affecting approximately 3 acres
of pasture,” 10
B, Obstruction to enforcement
3. NHegligence: HIGHER NEGLIGENCE
Becklegsness--docunented prior warning by inspector in
"report dated 12/20/87". (Not considered for specific
permit condition pointa incraasmse.) 15

4, Good Faith: WILL BE CONSIDERED AFTER COMPLETE INFORMATION 15 EECEIVED
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DISCUSBICH OF Ra8-008-259-012 ARD
ITS ASSESSHMENT RATIONALE

Failure to pass surface rmoff through a sedimentaticn structure iz an
jmpact {wvant} violation. The ultimate event that the standard was dealgned
to preavent is water pollution through sed{mantation of the atream.

The vialatlion has ccourred, fa{lura to pass, but the impact or event has
not occurrad. Distingulshing between the violation and the impact of the
violation is key to any asseasment. Remember, the assessment 1s of the {mpact
of the violation, not the occurrence of the violation. The assessor assumes
the violation has occurred by the fact that the Inspsctor has issued the
notlica.

In the assassment explanation, using direct quotes (in context) from the
Inspector’s statement or nartative documents suppart for the polnts arrived at
by the aasessor, These quotes can also clearly justify hipher or lower point
range assligrments.

The probability of thae impact 1s determined as likely to accur and the
conditions prompting that occurrence "after several rains* are described.
Time, distance, and wolume are common considerations In detsraining the
probablility of ccecurrence,

The extent of damage can be elther actual or potentlial. The assesscr is
naturally inclined te evaluate actual damage and usually comsider potential
damage 1f the porantial 1= well within reason. Sediment has extendsd beyond
the permit boundary. Additionally, sediment "flews" are "heavy", extend
"sevaral hundred yards beyond the permit" boundary, and affect "approximately
3 acres” of area. Proposing 10 pointa accommodates extent beyond the parmit
and sdditional factors of the previeous sentence. The 10 points alse accommo-
dates the unspoken mitigation that damage is only a few hundred yards beyond
the parmit and In faect 135 not hoted as being ¢lose to encroaching upon the
recaiving stream.

Higher negligence 1s attributad to a clear, specific, and documented
warning to the operatozr of the high potential for the wiolation during a pre-
vious inspection. Any Inclusion of higher negligence should include adequate
documentation to justify the Increased points,

A gpecific permit conditlion was Indicated as violated by the inszpector's
statsment. The assessment did not result Iin additional negligence for this
reason because sediment control structures are neymally required of all permic
applleations. Specific permit conditions are usually viewed during assessment
as & requirement not ordinarily feund in permits for the area or type opera-
tion, of a condition specifically ldentified as a conditlion of the permit
isguance.
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AEBSESSEMENT EXAMPLES
ADMINISTRATIVE /OBSTRUCTION VIOLATICNS

A. History of Frewjous Violatilons
Refer to Chapter 4 for the formula to determine history points,

B, Serjousness/Administzative

Fallure to post permit identification sign or signs, poor sign mainte-
nance, or lack of information may be a seriousz obstruction. While Lt may not
always seriocualy ohstruct an Inspector, the vislation could obstruct the
public’s abllity to identify an opaeration for eanforcement purposes or ta be
warned of activities related to such operatlions.

Total lack of permit identification signe at public access to the opera-
tions could be more serious than the lack of certain items of information re-
quired to be on the sign. The seriousneas of the violation will always dapend
on the degree of ohstruction; 0-15 polnts should be azsigned.

€, Negligence

The degraee of negligence dependa on the speacifics of the violation, The
degres may be mitigated by such factors as the number of signs posted versus
the lack of information on another sign or the public's difficulty in gaining

access to the site via areas required to be postad.

If an operator deliberately attempts to mislead the public or an inspectar
by not posting a sign or by putting incerract informatien on the sign, the
violation sheuld be assigned 13-25 peinta to reflect the knowing or intentiomal
conduct. If tha mine gite is located in a heavily populated area and acceas by
the publie is available, the operator should recognize the potential harm to
the public and take steps to post legible signs. Failure to do so would be
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cangidered negligent sand polnts in the upper ranga of 1-12 should be assigned.
If there 1s svidence that the sign was vandalized, the negligence assignment

ghould ba in the lowsr end of tha 1-12 peint range.

. _good Faith

The procedurss for aassigning good-faith pelnts are described in Chapter 4.
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Rafer to Chaptar 4 for the formula to datermine history points.

B. Serlousnaza/Adminiztrative

Elasting 1s a hazardous acctlvity that requiras extrema caram. When a par-
wittee falls to keep the proper blasting records, it may be difflcult or
impossible for an inspector ta determine whether the blasting operations have
been carried out accerding to the regulations: therafore, failure to keep blast-
ing records can ba a sarious obstruction, Whan the blasting records are Incom-
plete, the degree of sericusness depends on whether encugh Infermation can be
pleced together to determine if the blasts ware in compliance with the regula-
tieng; 0-15 points shoeuld be assignad.

€. Negligence

Failure to maintain blasting records is considered recklassness unless
factors exist that indicate a knowing and willful act. Where the blasting
racordd are Incomplete, the degree of fault fa lessz, but ig stlll sarious.

For axample, if the blast records are incomplete but the miszsing informa-
tion can easily be determined, ordinary negligence applies, and points in the
1-12 ranga should be assigned. If the operator deliberataly dastroys or fails
to keap blaséing racords In an attempt to cover up illegal practices, points in
tha 21-23 range should be asgigned to reflect the knowing or willful conduct.
As atated abova, failure ¢o maintaln the records is generally considered a
reckless act and will ba assigned in tha 13-20 point range. Movement within
the range will be based on proximity te public racreation areas and residences
and the operator’s history with proper blazting practices, including rascord-
keeping.
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R....Gcod Falth

Because it Ils usually impossible to generate accurate blasting records for

past blasts, good-falth points normally camnot be assignad for blasting record
wiolationa,
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Befar to Chapter 4 for the formula to determine hiztory pointa.
B. Seriousness/Adninistrative

This standard {g designad to carefully monitor any changes In ground and
surface waters that may result frem the mining process. It is impertant thet
oonltoring results be submitted prowptly sc¢ that any degradation of water re-
gources can be promptly Ifdentified and corractive action undertzken. If the
results are not submitted, degradation trends cannot ha identified and enferce-

ment afforts can be obatructed.

Up to 15 pointa can be asaigned for obstruction of enforcement depending
on the extent to which the viocletion obstructad enforcemant afforts., For
example, the moderate range of cthe zcale (assigning 5-11 peints) may be used
when an operatar fails to submit quarterly sample ragults for one quarter if
results from previous guartars are on record and ne degradation trendas are

noted.

Should the operator fall to submit any resultsz aftar mining hegins, points
from the higher and of the scale (assigning 12-15 points) may ba used, because
data are not availsble to determine if water quality or quantity iz baing
affacted and enforcement can ba obstructad,

G- Negligence

An operator conducting mining activitieg nasr high-quality streams or near
public watar suppllea should recognize the importance of monitoring such water
sources for any dagradacion, If menitering on such areas is stopped for no
reason, an asasignment In the high range of negligenca (13-25 points) should be
asglgned te reflact the knowing or intentlonal conduct.
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The lower ranga of negllgence (0-12 peints) can ba azsigned when monitaring
iz halted as a rasult of the monitoring contractor’s inability to reach the
point of discharge due to weather conditions; If the oparator was using an
automatic sampler and it malfunctiened; or if weather conditions precluded any

discharge,

D, Good Falth

The procaduras for assigning good-faith pointa are described in Chapter 4.
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Befar to Chapter 4 for the formula te determine history pointa.

B, EBericusness/Administrstive

Up to 15 points can be assigned for fallure to certify sedimentation ponds,
baged on the dagree to which anforcement was cbatructed. For example, If ponds
are constructed to prevent siltatlion of a high-quality stream, the certification
iz eapecially important te prove the structure was constructed In accordance
with the approved design. Enforcement may be obstructed because the imspector
camnot: be sure the pond was constructed as designed. In this case, 12-15 points
should ba assigned.

When a structure has been in place aver an extanded period of time and
appears to be performing adequately, enforcement may be obstructed te a much
lesser degree and the moderate range of polnts (5-11} should be assigned.

£. WBegligence

When & sedimentation structure 1s required to provide pretection to high-
quality straams, public water supplies, or populated areas, some proaf is neadsd
to asgure that the structure 1lsg capable of providing that pratection.

When the cperator falls to provide that assurance In the form of a certifica-
tion upen completion of construstion of the sadiment stfuntura and lmmediataly
puts it into use, the conduct can be considered knowing or reckless; the points

assigned should be In the higher range of 13-25.

If the operator fails to provide tha cartification upon ecompletion of
construction of the structurs, but does not begin diverting runoff to it, then
ordinary nagligence should be assigned {n tha range of 0-12,

The procedures for assigning good-falth points are described i{n Chapter 4.
B-38
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APPENDIX C

FORME USED IN THE PENALTY ASSESSMENT PROCESE



Contants

Hame of Aaxesspent Form

Cesgation Ordar

Fatice of Tiolation

Modificarion of Notice of Violation or Cessation Order

Vacation or Termination of Notlice of Violation or
Cessation Order

Hotice of Proposed Assessment
Confarence Raquest Form

Conference Request Approval

Sample Conference Concluslion Letter
Violation Notification Form
Inspection Eeport

Inspector’s Statemant

Aggegsment Worksheat

Agsessmant Explanation

c-1
c-3

c-5

C-5

c-7

C-8

Cc-9

c-10

C-15
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.5, DEPARTMENT OF THE INTERIOR 1. Ceasation Orgar Numbaey
Office of Surtace Mining Reclamation and Enforcemant —_— — —

CESSATION ORDER

T

Parmanent Reguiatory Procedures

2. Name . - O Pemiites . Originating Offlce Address
: O No Permit '

3. Mailing Addrass

4. Name of Mine 0 Surface 1 Other fSpecHw?
O Underground _
5. Telephona Number | 8. County i State Telephone Number
|

7. Oparator's Name (if other than permittes) 2. Date of Inspection
8. Mailing Address 10. TIme of Inspactlon

" i [T, 8

From om, 1O pam.

11. Stats Permit Numbar | 12. NPDES Number 13. MSHA ID Numbar 14, OSM Mine Numiber

tINDER THE AUTHORITY OF THE SUAFACE MINING CONTAOL ANDG RECLAMATION ACT OF
1977 (P.L. 95-87; 30 U.5.C. 1201), THE UNDERSIGNED AUTHORIZED REPRESENTATIVE OF THE
SECAETARY QF THE INTERICR has conducted an inspaction of the abgve mine on the above date
and has found that a Cessation Qrder must be issued for each violatlenis) of the Act, the regula-
tigns, or required permit condftions listed in the attachment(s). This Order constitutes a separate
Cessation Qrder for each condition, practice, or vlolation liated.

In accerdance with Section 521(a) of the Surface MIning Contral and Reclamation Act of 1977,
YOU ARE QORDERED TO CEASE IMMEDIATELY the operatlons described in the attachment{g) anc >
parform the corrective actions described In the attachment(s} within the dealgnated abatemant
tin;e. I;Ifeeclamation opsrations not directly the sublact of this Order shall continue whila this Order
i& in effect.

You are responsible for doing all work in a safe and workmaniike manner.

THE UNDERSIGNED AUTHORIZED REPRESENTATIVE HEREBY FINDS THAT THIS ORDER
O DOES NOT O DOES REQUIRE CESSATION OF MINING EXPRESSLY OR IN PRACTICAL
EFFECT. Theretore, you (1 are [1 are not entitled to an Infermal public haaring on request, within
30 days atter marvica of this Qrder (30 CFR 843.15).

This Ordar shall remain In effect untii It expires as provided cn the reversa or is modified, ter-
minated, or vacated by written notice of an authorized rapresentatlve of the Secretary.

IMPORTANT—Please Read Information on the Back of this Pags (I

15. Print Name of Person Sarved 18. Date of Sarvice
16. Print Title of Person Served 19. Print Nama of Authorlzed Representative
17. Signature of Person Sarved 20. Signature of Authorized Repragsnialive ] 1D Numbar
1
!
Copy Qintritralion: While-Oistriat Offlca File, Blua-Pamiltag, Yallow-sssessment OHfice, Plnk-Flald Offios, Green-inspasior IE=162 [3fﬁ 1}
c-1
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IMPORTANT —PLEASE READ CAREFULLY
Permanent Regulatory Proceduras

. Formal Raview and Temparary Reiiel. You rmay apply for review af this Motice by submitting an agplication for
raview, within 30 days ol receipt of thia Notice oy you or your agant to:

"

He=arings Division

Ofice of Hearings and Appaals
LS. Depanment of tha |nterior
4015 Wilson Boulevard
Arlington, Yirginia 22203

{703) 5579200

It you appby for & formal review, you may request temporary reliat frm complying with ihis Notice. Your requasi must
te filed wilh the Hearings Division at the above address prior to a decision in the formal review. The protedures lor ob-
taining a lormal review or temporary relief are contained In Title 42 Cede of Federal Regulations Section 4.

2. Informaf Public Hearing, A Motice ol ¥iolalion which requires cezsation of mining, expressty or by necessary implica-
tion, shall axpire within 30 days aftar it is served unless an informal public hearing has besn hald withir that time. On the
ceverse of 1his page, the authonized representative has made a finding as to wivther or not this Notice of Wolation re-
quires cessation of mining. H you arg antitlad to an informal raview plegse notily the OSM offca indicatad on the revarse
of this page.

Mo hearing will be held whare the wiolation In question has been abated, or the heartng has beer waived. Your right to
an informal review will be deemad waived unlass you request an informal review within 30 days alter service of this
Hotice,

OS8M may conduct the hearing later than the 30 day pericd with tha consent of the pergon 10 whom this Notice was
issuad. You will be deemed to have consentad to an extension of the time for holding the haaring if your requast is raceiv-
ed pn or after the 215t day after lhe service of 1hiz Notlce.

3. Penaities. You may submit information in writing pertaining to the violatlon{s) ceveted by this Natfce within 1 days
of the date that il is served an you or your agent. This information will ba considerad in datermining the amount of panal-
ty. You may also submil a request that the Director walve the use of the formuta coniained In 30 CFR Part 845 in deter-
mining the civil penalty for Lhe violations cited In this Motice. Your reguest must b submitted to the Director within 10
days of service of the Notics and must include your reasons for requeating tha walver, A walvar will be granted only if the
Director gelermines that a waiver will further abalemeant of viglations of tha Act. 3 you wish 1o subimit this information,
you should send |1 t¢ U5, Department of the Interior, Office of Surface Mining, Assessment Cfice, Washington, DG,
20240,

For each violation covered by thls Notlce, 2 penaity of up to $5,000 may ba asssssed for each day durlng which that
viciation continues,

Purayant to 30 OFF 845.13b) the amount of the perally may ba reduced signiflcantly if vou abate the violatlong in the
shortest pogsible time using extracrdinary measuras. It you halieva you have abaied one or more of the violations In the
shortest poasible time using extraordinary measures, contact the insgactor thal isauad thiz Notice and azk for an abate
ment inspection.

If you fail to comact any of tha viglationa within 1ne 1ime ast for abatement {unless axtended by tha inspactary ar for
mesating any /nterim siep a failure to abate cessation order will ha lasuwed by the inspector. This osder wili require you to
ceasa surface coal mining operations or the poriion ralevant to the violations and you must ba assessed 3 penalty of at
leasl 3750 per day @ach day 1hat the violallon continues ug to & maximum of thirty days.

4. Effect on Parmit, In addition, if it is determined that a pattam of viplations of any requirement(s) of the Act, tha
reguiations, of permit condltions axists, and that the victations wera caused by unwarranted faliure of the permittee or
werd willful violations, the permit may be suspendad or ravokad.

FOR FUATHER INFORMATION, PLEASE CONSULT Title 43 Code of Federat Hegulations Section 4, Title 30 Codea of

Fageral Aegulations Chapter VI, and Title ¥ of the Act, or CONTACT the neareat O5M Oftice for a copy of the "'Rights of
Oparalers and Permitiess” manual.
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U.5. DEPAATMENT OF THE INTERIOR 1. Noti¢e of Violation Number

Office of Surface Mining Reclamation and Enforcemant —  — ——
NOTICE OF VIOLATION
Permanent Feguiatory Procadures ™
2. Name : O Permittee Criginating Otfice Address
_ . 0 N& Pemrnit

3. Malllng Addrasa

4. Name of Mine O Surface 0. Othar {$pncifr17
) i Ungarground _
8. Tetephone Number | 8. County ] State Telephane N""_"b‘"
. i ,
7. Operator's Name {if other than permitten) . 8. Dsate of Inspaction
8. Mailing Addraas 10. Tima of Inapectlon
From ™ To gy
. by _ am

11. State Permit Number | 12, NPDES Mumbar 3. MBHA ID Number - 14, .DEM Mine Mumber

UMDER THE AUTHORITY OF THE SURFACE MINING CONTROL AND RECLAMATION ACT OF
1877 (P.L 95-87; 30 U.8.C. 1201}, THE UNDERSIGNED AUTHORIZED REPRESENTATIVE OF THE
SECRETARY OF THE INTERIOR has conducted &n inspection of the above mine on the abova date
and haa found vioiatlon{s} of the Act, the regulations or required permit condition{s) lIsted In the at-
tachment(s). Thia Natice conatitutes a separate MNotice of Violation for each viglation Hated.

You must abate each of these violatlan(s) within the dasignated abatament time. You are respon-

sible for doing a! work in a safe and workmanlike manner.

THE UNDERSIGNED AUTHORIZED REPRESENTATIVE HEREBY FINDS THAT TH!IS NOTICE
F DOES NOT O DOES REQUIRE CESSATION OF MINING EXPRESSLY OR iN PRACTICAL EF-
FECT. Therefore, you (1 are O ara not antitled to an informa! public hearing on request, within 30
days after service of this notlce (30 CFR 843,15, :

This Notice shall remain In effect untii It expires as provided on the reverse or is modified, ter-
minated, or vacatad by written naotica of an authorized representative of the Secretary. The time for
comectlon may be extendad by an authorlzed representative for good cause. If you need additional
time to corract the viclatlon{s}, please contact the fisld offlce named above,

_IMPORTANT—Pleass Read Information on tha Back of this Page 4

15, Print Name of Person Sarved 18. Date of Service
16. Print Titla of Person Served 18. Print Name of Authorlzed Representative
17. Signature of Person Served 20. Signatura of Authorlzed Representative { 1D Humber
i
Capy Matribution: While-Dislnct Offiey Fila, Blue-Permiiter, Yallow-Assessment oalm. Pirik-Flald Qffice, Gresndnapsclor IE-151 (3/81)

E--'f:
H -

'



.

IMPORTANT = PLEASE READ CAHEFULL‘I’
Permanent Regulatory Procedures

1. Formaf Review and Temporary Retlef. You may apply for raview of thiz Notice by submitting as application for
review, within 30 days of recaipt of 1his Notice by you of your agant fo:

Hearings Division

Cffice of Hearings and Appeals
U.S. Dapartment of 1he Intarlor
40115 Wilson Boulavard
Arlingtan, ¥irginia 22203

{703 5579200

I you apply for a formal raview, you may reguest 1emporary reliel from complying with this Natice, Yaur request must
be Filed wilh the Hearings Division at the above address prior to a decislan in tha fermal review. The procedures for ob-
tainlng a lormal review or temporary relie? are contained in Title 43 Coda of Federal Regulations Section 4.

2. informal Public Hearing. A Natice of Vialation which requires cessatien of mining, expressly or by necassary implica-
tign, shall explre within 30 days after it is served uniess an informal public hearing has taen heid within that time. Cn the
ravarsa of this pags, the authorized represeniative has made a finding as to whather or not this Notise of ¥iolatien re-
quires cessation of mining. If you are entitled to an inforrnal review plaase notify the OSM cffice indicated an the raverse
of this page. ’

Mo hearing will be hald where tha violation (n question has been abated, or tha hearlng has bsen walved. Your right ta
an informal review will be dasmed waived unless you request an Informal review within 30 days after service of this
Notice.

OSM may conduct the hearing later ihan the 30 day period with 1he consent of the parson ta whom this Notlce was
issued. You will be deemed to have conzenied to an extension of the me for heiding the hearing if your request |s recslv-
et on or after the 215t day after the sarvica of this Nolice.

3. Penalties. You may submit information in writing pertaining 10 the viciation{z) covered Dy this Motice within 10 days
ol the date that it 5 served an you or your agent. Thig information wili be congidarad in cetermining the amount of penal-
ly. You may algo submit a request that the Diractor waive tha use ol the formula containad in 30 CFR Fart 845 in deter-
mining the civil penalty for tha violations cited in this Notice. Your request must ba submiited to the Cirector within 10
days of service of the Notice and must inciude your rapsons for requasting the waiver. A walver will ba grantad only if the
Director determines that a waiver wili further abatemaeni of viclations of the Act. if you wish to submit thiz intormation,
you should send i1 to LS. Cepartmant of the Interlar, Office of Surface Mining, Assesament Office, Washington, D.C.
20240,

For each violation covared by this Notice, a penalty of up 1o 55,000 may be aseassed for each day during which that
vhalation continues.,

Pursuant to 30 CFR 845.12(b) tha amount of tha panaity may be raducad signiticantly [f you abata tha viclations in the
shortest possibla tima using extraordinary mesgures. If you ballave you have abated ong or more of tha vigiations in the
shortest pogsible time using extracrdinary maasures, contact the inspector that iszued this Notice and ask for an abate-
ment inspeciion,

If you fall to correct any of the viotations within the time sef for abatemant {unless axtended by the inspector) or for
maating any Interim step a failure fo abate deasation order will be iaaued by tha inspector. This order wlil require you to
caase aurfaca coal mining cperatlons or the portion relevant 10 tha vigtations and you must be assessad a peralty of at
least $750 per day each day that the viciation centinues up to & maximum of thirty daya.

4, Effect on Permit. In addition, If it |8 determined that a patteen of violaticasa gt any requirgmant(al of the Act, the
raguiations, or permil conditions axists, 2nd that the violations were caused by unwarranted failure of tha permities or
ward willful viclaticny, the parmit may be suspandad ar revokad.

FOOR FURTHER INFORMATION, PLEASE CONSULT Title 43 Code of Fedaral Raguiatlons Section 4, Title 30 Code of

Federal Regulations Chaptar Y1, and Title ¥ of the Act, or CONTACT the nearast OSM Office lor 2 copy of the “Rights of
Opearators and Parmitis=s” manual,
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U.S. DEPARTMENT OF THE INTERIOR

Qffice of Surface Mining Reclamation and Enforcemant

MODIFICATION OF NOTICE OF ViOLATION CR CESSATION ORDER

C Parmittes
1 No Parmit

Mailing Addrasx

. HWarma af Mine

= Surface
& Underground

L Othar [Specity) 7

. Telaphona Number

5 Gounly

State

Orlginating OHics Address

Talaphone Numbsr

. Oparalor'y Hame

& Date of Inapection

. Mailing Address

9. Tire of Inspection
i.m

T&

10,

Stals Parmit Number

11. NPDES Mumbar

12, MEHA |D Numbasr

13, OSM Mins Numbaer

AGTI

NS TAKEN

Athority: Under the authority of the Surface Mining Contro) and Reclamation Act
of 1877 (P.L. 5-87; 30 U.5.C. 1201) the foitowing actign |5 taken;

14,

Natica ot Yiolatiaon Numbar

15. Casaailon Order Numbar

Dated

6,

T

18, VIOLATION

VIOLATION OF

VIDLATION QF

15 MODIFIED: {Describe Action and Justify)

15 MODIFIED:; [Descriae Actlon and Justity)

5 MOEHFIED: [Deacribe Action and Justify)

1§, Print Mama of Authorized Reprissnlative

Identification Number

20. Signature of Authorized Reprassniative

]
{
[]
1
| EMective Date
]
1
]

Copy Diriribation. Whity-CHatnct Fiias, Slus-Pemmities, eiloe-ssussment OFios, Bink-Faid Olfics, Greeninypecor
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U.5. DEPARTMENT OF THE INTERIOR
Oftice of Surface Mining Reclamation and Entforcarneni

VACATION OR TERMINATION OF NOTICE OF VIOLATION OR CESSATION ORDER

1. Hame [ Parmitine Criginating Oilce Address
0 Na Parmit
2. Malling Aodrass
3 Name of Mine O Surfsce O Othar ﬁptc-‘-'w7
O Underground

4. Talophons Number 3. County TState Tetephans Humbar

1

|
& Dparator'a Name £ Date of Inapaction
7. Malling Addrass §. Tima of Inspection

From prig iy

10. Sialn Parmit Numbar 11. NPDES Numkber ] 12. MISHA |D Numbaer 13, O5SM Mina Numbear
- ACTIONS TAKEN

Authority; Under the authority of the Surface Mining Control and Reclamation Act
of 1677 (P.L. 85-87; 30 U.5.C. 1201) the following action is taken:

14, Motlce of Yislation Nump-sr Dated 15, Casgation Qrder Number

1
|

—_— = - { I —
i

16. VIOLATION QF 15 G Terminaimd
O Vacaied

for tha Following Reasons:

17. VIDLATION oF 1511 TeHminaisd ) .
O vacated for the Followiryg Aeasona:
18. VIOLATICN OF I§ O Terminated .
oV for tha Following PeaBce; '
19, Print Nama of Aulfiorized Representalive | igentification Number
|
20. Signature of Authorizad Reqrasenistive ; Effective Dutu
E
Cowy DIRIAEUtIeN; Wiia-DiirGt Flln, Blus-Permitien, Telowasseesment Offion. Mnk-Fud Ctiles, Grestintaactor (E-158 (12480)
C-5



CIVIL PENALTY SECTI(R
FFICE OF SURFACE MINING

| U.S. DEPARDENT (F TEE INTERIR.
WASHINGTOM, D.C. 20240

ROTICE (F PROPOSED ASSESSMENT

Notice of Violatica #

The Civil Penalty Section has reviewed the notlce of viclation indiceted
above, information furnished by the authorized representative of the
Secretary, and any Information submitted by the permittee or operator

t to 30 CFR 845.17. Basad on this review, the Civil Pemalty
Section has determined that the violations cited appesr to have ocourred

and proposes the following penaltisa:

BN received:

Amomt of
Violatioco No. Propossd Assesssant

$

8

A & & B B &

Hote:

If the attached assessment worksheat shows that good faith was not
considered in making this assessmant {due to the length of tiw
abatesent period), you sey rejuest 4 modification based on
considaration of good fafth. To obtain a reduction of the penalty m
the basizs of good faith in attempting to achieve compliance, you must
show that you took extraordinary measures tc abate the vicolatiom in
the shortest possible time and that abatement was achieved before that
date set for abatement. Your request for a modification should be
made in writing, after the viclation has been abated, and should be
addressed to the Civi) Penalty Section at the abowe address.
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“(Date)

Civi)l Penalty Section

Office of Surface Mining

1.8, Departaent of Intericr
1951 Constitution Aveme, N.W.
Washington, D.C. 20240

Dear Sir:

Pursumt to 30 CFR 845.18, I request a confersnce to m.thprnponad
assesgment for violationg of Notice of Viclation(a) #

Endf'?r Cessation Qrder(s) # . My telepione oimber s

(Slgnature)

{Nane and Title)

{Hans of Pernlitee or Uperatory

 TAXitess oF Teraltise o (5erakor)

Pmﬂdadm-raq:-tunuiwdﬂﬂdnlsdqiupmﬁdﬂmaﬂm
845.18, you will be contacted by a conference officer In order to srramge
the time and place of the conference. '

Purausnt 30 CFR 845.18(b)(2), at least 5 daya prior to the conference,
notice of the time and place of the conference must be posted at the OSM
fisld office that hag jurisdicticn ower the mine, Any persco hag the
right to participate in the conference.



United States Department of the Interior

OFFICE OF SURFACRE MINING
Reclamadon and Enforcemant

WASHINGTON, DI, a4 iz

CONFERENCE REQUEST APPROVAL

This 1z in Tesponse to ‘your lettaris) dacad

in which you tequested a conference. Your request has besn granted
and im being forwarded to the appropriate OSM office for assignment.

A Confarence Dfficer will contact you to schedule the conference.

1f you have any questions or need assistance, please call the
appropriste Confersnce Gfficer listed on the attachwant to this lettar.

Sinceraly,

Chief
Branch of Civil Penmlity Assessmants

Attachmant
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United States Department of the Interior

OFFICE OF SURFACE MINING, 72 Ry f!*
Reclamation and Enforcement™™ “* 7
530 Gay 8t., 8.W., Suite 500

. . Knoxyille, TN. 37002 . .. .

JUL 15 1087

CONCLUSION OF CONFERENCE

Mr .

Re: Assessment Conference for:
Viocletion Ho. 1 of 1 of
FParmit WNo. '

Dear Mr.

Thig letter formally concludes the cenference relating to the
above violatien,

After reviewing mll of the informatiaen supplied to me at the
conference znd all other information available to me
concerning the above violation, pursuwant to 3o CFR Part 723,
1 am revising the asseasment for the sbove mentioned
violation shown on the attached Assessment Canference Report.

The Assessment Conference Heport shows the dollar amount of
the civil penalty associated with the vioslation for which the
conferance was held and reflecis changes, if any, resulting
from the conference. It also shows the point values assigned
for the proposed assessament and the point values assaigned as
g result of the conference.

If you wish a formal hedring to contest the revised assesa-
ment, vou must submit a petition for review within fifteen
{15) days after the date you receive this letter to:

1.5. Department of the Interiocr
0ffice of Hearings and Appeals
4015 Wilson Boulevard
Arlington, Virginis 22203

In your petition, you may include a reguest for a formal
hearing on the fact of the vwioclatien if vou have not
previcusly been granted or denied such a hearing.

Your petition must be accompanied by a check or money order
pavable to "Agsessment O0ffice--0SMRE™ in an amount equal to
the total of the assessment for which you are requesting a
hearing. I1f vou feil to submit the check or money order with

c-10



your petiticon, or if the check is returned for nonpayment, or
if the check or money order is written for an amount lass
than the revised assesgment, you may farfeit your right to na
hearing.

The proceeds of your check or meney order will he held in
escrew and if, after administrative or judicial review, it is
found that there was no viclation or that the proposed
penalty was too high, the balance will be refunded to yau
with interest at the rate of six (G) percent or at the
prevailing Department of the Treesury rate, whichever is
greater,

If vou do not make a timely regquest for a hearing with
respect to the revised violation, the mssepsment for the
viclation will becowme final and will be due and pavehble
within thirty (30) days from the receipt of this letter.
Fayments should be made by check or money order payable to
"Assessment Office——OSMRE" and sent to:

Office of Surface Mining

Reclamation and Enforcement

F.0O. BRox 3802492 M

Pittsburgh, FA 15251
Te insure proper eredit of your payment, vou must note on the
check or money order the viclation for which payment is being
made.
Please read this letter carefully. IT you have a guestion
which is not mnswered by this letter, you may call me at

Sincerely,

Assezament Conference Officer
Enclasure

cCl
Hrapnch of Assessments

c-11



AESESSEMENT CONFERENCE REPORT
Page 1 of 2
KEnoxville Field Office
Company Name:
Fermit No:
Citetion No:
Type of Conference ___ in person_X_telephone__ _letter.

Uate of Conference:

am i Sa e = o mw ET e ——————— — — il o A i e e ek — —— — ———— —— — ——
A L o i e e S T ———————————————— — — ——— A g i b ——  — ————— — ———

——— . L ey ok TR T Y ———————————— —— — - e e T T ————————— — -

Yiglation No. As Reviazed
———-i_of 1 ___ . JE 340.00________
. S 340.00_______
Approved: Date: JUL 1 S 1931

{Signature of Conference Officer}

c-12
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ASSESSMENT CONFERENCE REPORT
{Continued)

Page

Company Name:
Permit ‘No:
l. Citation Ne:

Violation 1 of 1

2 of 2

{b) Date for Abetement: (4/13/87 Date Served: _03/05/B7_
Date of Termination: _03/26/87_
Proponed Conference
2. Conference Result Asgessment Assessment
{a) History/Prev. Vielation _________ o ___
{b) Seriousness
{1) Probability of
Qceurrence e
Extent of Damage e e
{2) Obstructicon to
Enforcement ____.1la_ _ _____1lo0
fc) Negligence .z .12
{d) Good Faith  _ __ o __ ___{-5) __
TOTAL POINTE 22__ I ¥ S
TOTAL AMOUNT
ASSESSMENT $___440.00__ $___340.00__
C-13

{‘E"a



ASSESSMENT CONFERENCE REPORT
{Continued)

Page 2A aof 2
Company Name:
Fermit No:
Citation Neo:
Violation 1 of 1

3. HNarramstive:
(Brief explanation of reasons for any changes in
assignment of points and any additionmal infeormmticno
that wes presented at the cenference.)

Five (5} good faith peintes awarded for repid abatement plus
extraordinary measures employed. The NOV was issued on
February 25, 1987, and served by certified mail an March 5,
1987. Anp abatewent date of April 13, 1987 was set, thus
giving thirty-nine (3%) days for abatement. The violation
was abemted on March 26, 14987, twenty-one {(21) days from date
of mail service. Abatement accurred within fifty-four (54}
percent of the time. Extraordinery measures empleved ware as
cutlined in the attached sworn statement.

Full pav agreement not returned within the established time.
Caze concluded unsettled.

C-14
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United States Department of the Interior
OFFICE OF SURFACE MINING
Reclamation snd Enforcamant
WASHINGTON, D.G. 20240

Re: HOWF » Violatiom(s)
Dear Sira:

Under the point systam we use to set pemalties (30 CFR 845), we are mot
required to aseess a penalty for a viclation contained in a notice of
violation if the violation is assigned 30 points or less. Tn deciding
whether to impoge a pemalty, we consider the permittee's history of
viclations, the seriousness of the violation, whether it was negligemt or
willful, and how rapidly the peruittee complied. Using these eriteria,
we have decided not to impose a civil penalty for the viclations(s)
listed above. FPenalties are being assessed for sll other violation{s} 1f
any, covered by the ssme notice violation.

The violation(s) 1isted above will remain on your record unless vacated
as a result of administrative or judicial review. If you should receive
another Notice of Viclation or Cessaton Order, all violation{s) on your
record will be taken into account in determining whether a pemalty should
be assessed and the amount of the pemalty. :

Sincerely,

Chief
Branch of Civil Penalty Assessments

C-15
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INSPECTION REPCET

Permittes:

County;

Operator: Not Prasant
Permit Ho.:

Inspectlon Date: Qetobaxr 2, 1987
Type of Inapection: Initial Complete
Inspector:

Action Taken: Taaua NOV

Discussion

"This wvalley fill remalns abandoned In conditions descrlhed In previous inspec-
tion reportz. During thie inspaction I observed that the front and back slopes
of the embanlment of basin 001 aa well as the aresa above the spillway on the
north =lope of the basin were barren In places and require vegetative repair.
The trash rack for the stand plpe at basin 001 i1z missing and sheould be
replaced. I alsc observed that the splillway of basin 002 has ercded on ona
glde Into & bully 5 feet deep and 8 feet wide., The splllway requires recen-
struction and replacemsnt of riprap. These conditions are cited in violation
{1} of ROV and do not appear to reprezant any significant environ-
mental harm.

The wvalley £1i1l has not been maintained, and all of the diversion ditches
regquire repalr. Divarsion ditches DD-2, DD-3, and DD-4 have filled with sedl-
ment from the eroded slopes abova the f{1l and are no longer recognizable, A
sediment fan has formed on the fill surface from the upslope ercsion. Somes
areas of the fill surface were marshy, and the rock-lined diversions were no
longer flowing. In thelr present conditien, these diversion ditches do not
adequetely divert surface water runoff away from the fill and ara allowing
infilcratlion of water inte the £111,

Rock-lined diversiona RID-1 and RLD-2, which are gide drains designed to divert
surface runoff from the £ill to the downslope area, show signs of heavy ascour-
ing, which has dfslodged the rock riprap to lower elevations of the channel.
Rock check dama, which were to be constructed at 100-foot intervals along the
length of the c¢hamnel, can no longer be found. RLD-1 has ercded into a fully



Parmitctea:

Permic MNa. -

approximately 15 fsat deep at the elevation of the lowest terrace. RLD-? has
erodad to a depth of & to 8 feet in some places, and the soft ghala fill mate-
rial iz falling i{nto the chammel.

The lowest terraca of the fill has dry depresafon approximately 5 feet deap
near RLF-1. The middle terrace has a depression containing water & inches
desp near RLF-2. A breach through the crest of the terrace was draining water
from the depresalon onto the fill outslopa at a slow rate of approximately 1
te 2 gallons par minute. The upper terrace has gimilar breaches near RID-1
and RLF-2. These breaches were dry during the inepection, but previous dis-
chargea have resulted in several gullies approximately 2 feet deep on the
outalope of the fill. Most of the upper terrace near BID-1 has been filled
with fill material during minor surface movement of the outslopa. As & result,
this end of the uppar tarrace no longar directs surfaca drainage to RLF-1.

These conditions obgarved at the valley f1ll are c{ted in viclation (2) of NOV
Prasantly, the fill appears to be genmrally atable, and the
outslope 12 heavily vegetatad. In addition, the rock under drain was flowing
and appeared to be draining the fill mass internally. Therefore, it doas not
appear that the conditions citad in violation (2) are cauaing any significant
environmental hara at this time. I photographed conditions at the valley fill
duting the {nspection.

Service of NOV ___ _____ will be attempted through certified mall channels.
A Notice of Eligibility for an Individusl Civil Penalty will accompany the
notice when aarvice ls attemptaed.

MSEIR Bloclks 25 end 28 Explanation

D - Feilure to maintain the discharge structure of basin 001 cited under NOV

and FTACO . Failure to maintain the vagatative
cover of bagin 001 and the discharge structure of basin 002 elited under
Hov (1;.

G - Fallure to conduct surfacs water wonitoring citad under NOV-
{2) and FTACO

H - Ground water monitoring is not raquired under this permit.
I - No blaeting was authorized fer this vallay fill.

J - Haul road ta valley fill was permitted under sdjacent contour mine per-
mits.

K - There are no rafuse Impoundments associated with this valley fill,

- C-17
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Permittee:
Permit No.:
P,U -Failura to esteblish a diverse, effective, and permanent vegatative cowver

on upper sutrface of valley fill cited under NOV (1} and
FTACO .

Q - Fallure to nﬂintniﬁ vallay fill cited undar NOV

é = HNo highwalls were creatad during constructlion of this vellaey fi1l.

T - This walley Fill is not a steep slope surface mine, and this standard
doad not apply.

V-  Pernmit expired 2-25-82, and Temporary Cessation of.nparatinns 1z ne longer
applicable,

c-18



ocM HOV/C0 Ho.

11713519 Vielnefon Ho. of
IHSPECTOR'E ETATEMENRT

L. &Y, Ewene Wialpciong: Go to B 1f chis Is wn chatruction to snforcemant violation,

3. Waat haroful event wvas this regulaticon designed to prevent? (Inssrc tha svent
listed on tha Raferenca List srxl romanber that the svant is not tha seme as the
violacion.}

2. If the svent has happanad, desoribe ir. 1If it has wot happaned, what would csuge
it to bappen and hew likely is thar? (For sxacpls, Lf chera Ls an area for which
ne sedipent control is providad, has runoff from that aras resched a stream? IF
1t hasn't teached a scraam, wvhat would cause it to get chere and how likaly 1ia
that to happan?)

3.  How much damaga haw slregdy occurread as a vesult of the viclatfon? Alse., is tha
damage on tha parmitc area or dess it axtend off ths permit arsa?

4. How much damapge aight have occurrvad 1f the violatien bad not besn discoverad by
an OSMRE Ingpector? Describs this potential damags. Would the damage axtend off
the parmit arsa?

: Answar for obstruction violationa emly,
auch as violations zemcorning tecordkasping, monitoring, plans, smt cervificacions,

5. Deseriba how viclatiorn of this tegulation actuslly cbetructed snforcament by
GSMRE and/ar the public,

II. Dapren ol Fault: Only ons quastion appliss ta sach violatisn: first decida which
quastion te Enuawer,

6. If you think this violation was not the faulc of the operator {perhaps cdus to
vandalism or an act of God, for sxwwple), sxplein. Ramsnoher that ths patnittas
iz congldersd rasponsible for the wctionm of al pertscns working on the minasite,

7. If you think this viclation was the result of not knowing about OSMBE ragulatlions,
indiffarenca to OSHRAE vegulations, or the result of lask of reassnable cate,
axplain,

8. TIf tha actual or pocentlal sovirormentsl harm or harm to the public should havae
basn avident te 4 careful oparator, dascribe the situation and what, if snyching,
the cparater did to corract it prior to baing cited,

§. Was the vperator in wviclation of & spaciffo permit condition? Did the oparator
reculve prior warning of ths violation by the Scate or by OSMER concerning this
violation? TI{f so, give the dates and the typa of warning.

III.

10. To rscalve good faith for complisnce with an NOV or €0, an oparator must hava
taken mxtraordinary moeasurss to comply a8 rapldly as posaidbla, The violaticn
must have bean imsued bafora the time sat for abatsmentc. If vou think thig

applies, daseribs how rapid the complimnce was and wvhat SXtyacrdinary massurss
the cperatoer took.

c-19
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OSM 723-&
Ravisad 09/17/79
Asseasgsment Worksheet
{See Part 723}

ROV #

Page

of

Co #

Permlt #

Name of Company

Viaolation & aof

1. History of previocus violations
2. Sariousness {(either &4 or B)
A, {1) Probability of occurrance

{2} Extent of potential or
actual danage

B, Ohstruction to eanforcement
Total Seriocusness
3. Negligence

4, Good Faith {will be considered after complete
information is receivad)

TOTAL POINTIS

ASSESSMENT

Violation # of

1, History of previous wviolatlions
2. Seriousnasas (either A or B)
A, {1} Probabllity of occurrence

- {2) Extent of potential or
actual damage

B. Obstruction te enfarcementc
Tatal Seriousnass
3. Negligance

4, Good Faith (will be conzidered after complete

information is recelved)
=20

TOTAL POINTS

Points
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0SM 723-6(a) Page of
11/27/79

Name of Company

Asgessment Explanation

NOV #

Co #

Violation # of

1.

History of pravious violations:

Seriousness (alther &4 or B):

A, (1} Precbabllity of seceurranca

(2) Extent of potential or
actual damage

B. Obstruction to enforcement
Negligence: OBRDINARY NEGLIGENCE

Good Falth: WILL BE CONSIDERED AFTER COMPLETE INFORMATICH 15 RECEIVED

C-21



Appendix D

CONVERSION TABLE FOR DETERMINIRG CIVIL PENALTIES

Foints Foints
Aagigned Ronalcy Assigned Pepalty

1l ] 20 35 $1, 600

2 &0 k¥ 1,700

3 &0 i3 1,800

4 ac 9 1,900

g 100 40 2,000

] 120 : 41 2,100

7 LES ) 42 2,200

B 160 43 ' 2,300

9 180 L1 2,400
10 200 45 2,500
11 220 48 2,600
12 240 47 2,700
13 260 48 2,800
14 280 49 2,900
15 360 S0 3,000
14 320 51 3,100
17 3440 52 3,200
18 360 53 3,300
19 380 54 3,400
20 £00 55 3,500
21 420 56 3.l
22 4440 57 3,70
23 563 58 3,800
24 480 59 3,900
25 500 60 4,000
26 GO0 6l 4,100
27 TO0 £2 &, 200
28 800 £3 &, 300
29 900 . 1% &, 400
an 1,900 &3 &, 500
1l 1,100 a6 &, 600
32 1,200 a7 4,700
33 1,300 a8 &, 800
34 1,400 &9 &, 900
35 1,500 70 and above 5,000



Appendix E

INITIAL ASSESEMENT POINTS



INITIAL ASSESSMENT POINTS

SITUATION EQINT ASSESSED

2robabllity of Ocqurzamnce

None -

Insignificant Chance of OQecurrance
Tnlikely to Ocecur

Likely to Oceur

Occurrad

Extent of Demsge
Damage Confined Within the Parmit Aras
Damape Extending OQutside the Permit Area

Negligence
No Kegligence

Negligenca
Greater Degres of Fault than Hegligence

Obatruction

5light Obstruction
Moderate Cbstruction
Significant Obstruction

12
15

11

20

14

Appendix E
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