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1. P_ug% mhis directive provides guldance for Actentining the
existence patterng of viclaticna under 30 CFR 843.13 and for taking
action to suspend or revoke a Federal permit when required. This directive
also supersedes Directive INE-26, transmittal mimber 406, dated December 23,
1987

7. Definitions. As set forth in 30 CFR 843.5, the following definitions
applys .

a. Umarranted failure to #E iy means the failure of a permittee to
praevent the ocoourrence any violation of his or her permit or any

requirement of the Surface Mining Control and Reclamation Act (the Act), due
to indifference, lack of diligence, of lack of reascrnable care, or the
failure to abate any violaticn of such permit or the Act due to
indifference, lack of diligence, or lack of reasonaiple care.

b, Willful violaticn means an act oc omisgion which viclates the
hot, the requiations, the applicable program, Or any permit condition
raquired by the Act, the requlations, or the applicable program, copmitted
by a person who intends the result which actually occurs. :

3. FPolicy/Procedures.

a. BacEnurﬂ.

This directive delegates additicnal responsibilities to the
Assistant Directors for Eastern and Western Field Operations and the Fie=ld
office Dirsctors that were previously deleqgated to the Deputy Director,
Cperations and Technical Servicea. It also provides procedures which
clarify that the final decision to suspend or revoke a permit rests with the
office of Hearings and Appeals.

b. Policy. The Office of surface Minlng feciamation and Enforcement
(OMRE) is required to issue an arder to a permittee requiring the permittes
ms‘rmmme»ﬂvitspermitarﬂrighttnmineu:ﬂerthenctshauldmthe
suspended or revoked, if it is getermined that a pattern of viglations
exista, or has existed, and that the violations were caused by the permittee
willfully or throuch unwarranted failure to camply with the requirements of
the Act, the requlatory program, ot the permit conditicns.
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by the conditions existing during two or more Federal inspections of the
permit area within any 12-month rericd after appropriate circumstances have
been considered, as provided in the Federal, Federal lands or Indian lands
program counterpart to 30 CFR 843.13(a}(2). However, a review of a
permittee’s history of violaticna shall oocur as reguired by the program
counterpart to 30 CFR B43.13, (1) dnce the permittee has been cited for
violations of the same or related requirements during three or more Federal
inspections of the permit area within any 12-month period, (2) upon a
permittee's failure to abate a violation contained in a2 notice of viclation
or cessation order within the abatement period set in the notice or order as
subsequently extended, or (3) as indicated by issuance of a failure to abzta
cessation order or other mechanism ko trigger civil penalties assessad under
gection 5128(h) of the Act.

¢. PRespongibilities.

(1) Field Office Directors are responsible for the determination
as to whether a pattern of violations exigts or has existed, and whether
such viclations were caused by the unwarranted failure of the permittes to
comply with any requirement of the Act or any permit conditions or were
willfully caused by the permittes, Field Office Directors are also
responsible for recommending whether permit suspension or revecation should
be sought.

{2} Assistant Directors for Eastern and Western Field Operaticns
are responsible for reviewing and concurring with the Fieid Office
Directors' determination that a pattern of violatlons exists, deciding
whether to seek permit suspension or revocation, and issuing orders to show
cause why a permit should not be susperxled or revoked. _

{3) Assistant Director, Finance and Accounting is responsible for
assisting the Assistant Directors for Ezstern and Western Field Operations
and Field Office Directors in developing report formats for data contained
in the Collection Management Information System {CMIS) or its successor and
providing such reports to those offices Ipon request.

d. Procediures,

{1} The Assistant Directors for Eastern and Western Field
Operations in conjunction with the Assistant Director, Finance and
Aooounting, will establish procedures whereby data from CMIS is incorporated
into the process of reviewing a permittee's history of viclations to the
extent necessary to identify alt potential patterns of violations casesg.

{2} Where the Pield Office has reason to suspect that a pattern
of viclations exits, it will conduct a review of the permittee's history of
viclations issued under the critsria contained in 30 CFR 842.13{a){4). In



conducting this review, the following criteria as specified in 30 CFR
g43.13(a) {2} and (3) will he used:

(a} The mumber of viclations cited on one or more occasions,
of the same or related requirements of the Act, the Federal rules, the
Federal program, or the permit {Hote that the issuance of a cessation order
for a given violation as a result of a permittee's failure to amate the same
viclation previcusly cited in a notice of violation constitutes only one
violation for the purposes of determining the exiatence of a pattern of
viclationa);

(b) The mmber of viclations, cited on cne Or more occasions
of differemt requirements of the Act, the Faderal rules, the Federal program
or the permit; amd

{¢} The extent to which the violations are isclated
departures from lawful conduct.

{3} From the facts ascertained from the review, the Fleld office
Director will make an initial determination ralative to the exiastence of the
guspected pattern. If the Field Of fice Director determines that inadequate
facts exist to support a pattern of viclations, the occurrence of the review
will be documented in writing and retained in the field office records. No
further action is required.

(4) If the Field Office Director determines initially that 'a
pattern exists, the facts ascertained during the review to support the
determination will be thoroughly documented In writing and submitted to the
aprropriate Assistant Director for Field Operations for concurrence. The
Field Office Director will also recomend whether to pursue permit
suspension ar rewocation. The minimum permit suspension period that can be
recommended is three {3} working days, as provided by 43 CFR 4.11%(b). If
the Assistant Director £inds that the existence of a pattern is not
adequately supported and does not concur with the initial determination, the
Aszistant Director will notify the Field office Director in writing of the
decision and no further action will be taken.

(5) If the Asslatant Director concurs with the initial
determination that a pattern of viclations exists and the recommendation ko
parsue permit suspension or permit revocation, he will {with coordination
from the Office of the Solicitor) issue an order to show cause. The
decision relating to the appropriateness of suspending a permit and the
length of such suspension versus revocation of a permit will be made by the
Asgistant Director. 'he Assistant Director's decision on whether to
suspend or revoke a permit and for how long is rase—specific and will be
Dased on the permittee's history of previous patterrns and the Field Office
Director's recommendation on the type of violations (urwarranted failure to
comply or willful viclation), the permittee’s compliance record {e.g.,
whether the permittee previously had a permit suspended or revoked}, or if
the permittee continued to mine on a suspended permit. In the latter
instance, permit revocation would be appropriate. Upon issuance of an order
to show cause, the Assistant Director, as required by 30 CFR Rp43.13{a) (1),




shall preeptly file a copy of ary such order with the Office of Hearings and
Appeals and the State Regulatory Authority, if any.

(a) The order to show cause why a permit and right to mina
underthencts?nﬂdmtbesuspendaiorramkedshmldclaul}rprasent
adequate evidence, as required by 43 CFR 4.1190(b) that a pattern of
violations exists or has existed, thus making the provisions of the Federal,
Federal! lands, or Indian Lands program comnmterpart £o 30 CFR 843.13
apelicable to the particular situation, and that these reasong are the masis
for issuvance of the show cause order.

(B) Once the order to shew cause is filed with the Office of
Hearings and Appeals, the permittee shall have thirty days to file an answer

{¢) TIf the permittee files an anawer to the show cause order
and requests a hearing, the Office of Hearings and Appeals will give thirty
days written notice of the date, time and Place of the hearing to the
Assistant Director, the permittee, the State requlatory authority, if any,
and any intervenor. The Assistant Directar shall puiblish the notice, if
Fracticable, in a newspaper of gemeral circulation in the area of the
surface coal mining and reclamation operations, and shall post it at the
State or field office closest to those operationsg.

(d) Within sixty days after the hearing, and within the time
limits set forth in 43 CFR 4.1194=4.1195, the Office of Hearings and 2ppeals
will issue a written determination as to whether a pattern of viclations
exists and, if appropriate, shall issue an order, in accordance with 30 CFR
843.13{b} and {c). The Office of Hearings and appaeals will meke a written
determination as to whether a pattern of violations exists even if the
permittee does not file an anawer to the order, or does not request a

hearing, or if a hearing is requested and the permittee fails to appear.

(i) When the determination is made to revoke the permit
and the right to mine under the Act, the permittee will be required to
immediately cease mining activities en the permit ares.

(ii) When the determination is made o suspend the
permit and right to mine under the Art, the permittee will be required to
complete all affirmative cbiligations to abate all conditions, practices, or
violations as specified in the order.

4. Reporting Requirements. MNone.

=. References.

30 CFR 843.5
30 CFR B43.13
43 CFR 4.1190
43 CFR 4.11%4



Directive CEM-5, transmittal number 415, sections 3.a.{2), 3.c.{23}(b)},
{C}r and {d}n

Effect on Other Documents.
Supersedes Directive INE~36, dated December 23, 1987.

Effective Date, Upon ilasuance.

Contact. Chief, Branch of Inspection and Enforcement, {202} 343-4550.



