UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
CI TI ZENS COAL COUNCI L, et al.,
Plaintiffs,
v. . CGvil Action No. 00-0274 (JR)

GALE NORTON, Secretary, U S
Department of the Interior,

Def endant ,
and
NATI ONAL M NI NG ASSOCI ATI ON,
| nt er venor - Def endant .

MEMORANDUM

The Surface M ning Control and Reclamation Act of 1977
(SMCRA), 30 U.S.C. 88 1201 et seq., prohibits "surface coal
m ni ng operations” in national parks and other protected areas.
Id. 8 1272(e). This case, the latest chapter in fifteen years of
litigation over the definition of "surface coal mning
operations,"” presents the question whether § 1272(e) al so
prohi bits subsi dence and underground mning activities that may
cause subsi dence in those sane parks and protected areas. The
plaintiff organizations, whose nenbers use parks and ot her
protected areas, challenge the Secretary of the Interior’s
decision that 8§ 1272(e) does not prohibit such activities. The
Nat i onal M ning Associ ati on, whose nenbers mne or wish to mne
coal beneath national parks and other protected areas, have

i ntervened to defend the Secretary's decision. For the reasons



set forth below, the plaintiffs' notion for sunmary judgment wl|l
be granted. The defendants' notion will be denied.

Background

SMCRA est abl i shed a conprehensi ve schenme for regul ating
strip mning and other surface mning techniques that disturb
| ands used for commercial, residential, recreational, and
agricultural purposes. 30 U S C 88 1201, 1202. One of its
goal s was to encourage the devel opnent and application of
underground m ning technologies. 1d. § 1202(k). Congress was
nevert hel ess concerned enough about the surface effects of
under ground coal m ning, including subsidence and wat er
pollution, that it wote provisions into SMCRA requiring that
subsi dence from underground m ning be prevented to the extent
technologically and economcally feasible, id. 8 1266(b)(1), and
(as of 1992) that operators repair or conpensate the owners of
surface rights for certain subsidence danmage to honmes and wat er
sources, id. 8§ 1309a.

SMCRA § 1272(e) bans “surface coal mning operations”

outright in certain areas.*® The question in this case is whether

! The first part of § 1272 creates a procedure for state
and federal authorities to designate certain areas as
“unsui tabl e” for surface coal m ning operations where reclamation
I s deemed not feasible. 30 U S.C. § 1272(a)-(d). Subsection
(e), however, bans new surface coal m ning operations outright in
certain areas considered particularly inportant or sensitive:
[ SJubject to valid existing rights no surface coal m ning
operati ons except those which exist on August 3, 1977, shal
be permtted--
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8§ 1272(e) also prohibits subsidence in those protected areas and
underground mning activities that mght |ead to subsidence in

t hose areas. The word "subsi dence" does not appear in § 1272,
but plaintiffs maintain — defendants di sagree — that subsi dence
and activities leading to subsidence are included in the term
“surface coal mning operations” as that termis used in

§ 1272(e) and defined in 8 1291(28). The issue has been raised
in previous litigation but never resolved on the nerits.

National Wldlife Fed'n v. Babbitt, 835 F. Supp. 654, 658-60, 668

(D.D.C. 1993) (Flannery, J.); In re Pernmanent Surface M n.

Requl ation Litigation, 620 F. Supp. 1519, 1552-54 (D.D.C 1985),

(1) on any lands wthin the boundaries of units of the
Nati onal Park System the National WIldlife Refuge Systens,
the National Systemof Trails, the National W] derness
Preservation System the WIld and Scenic R vers System...
and National Recreation Areas ...

(2) on any Federal lands within the boundaries of any
nati onal forest: Provided, however, That surface coa
m ning operations nay be permtted on such lands if the
Secretary finds that there are no significant recreational,
ti mber, econom c, or other values which may be i nconpatibl e
wi th such surface mning operations and-

(A) Surface operations and inpacts are incident to
an under ground coal mne; or
(B) [Another exception applies];

(3) which will adversely affect any publicly owned park
or places included in the National Register of Historic
Sites [subject to certain exceptions];

(4) within one hundred feet of the outside right-of-way
line of any public road [subject to certain exceptions]; or

(5) within three hundred feet from any occupied
dwel I'i ng, unless waived by the owner thereof, nor within
three hundred feet of any public building, school, church,
comunity, or institutional building, public park, or within
one hundred feet of a cenetery.

Id. 8§ 1272(e).
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aff'd in part, rev'd in part on other grounds sub nom National

Wlidlife Fed’n v. Hodel, 839 F.2d 694 (D.C. Cr. 1988). The

Department of Interior has sent “conflicting signals” in various
adm ni strative actions. Babbitt, 835 F. Supp. at 658-60 (tracing
the history in detail).

After Judge Fl annery concluded in the Babbitt case that
the i ssue needed to be resol ved pursuant to notice and comrent
rul emaking, id. at 668, the Secretary initiated a fornal
rul emaki ng proceeding. That proceeding culmnated in the
i ssuance of a final rule that subsidence, and underground
activities that may | ead to subsidence, are outside the term
“surface coal mining operations” as used in § 1272(e) and defined
in § 1291(28). 30 C.F.R § 761.200(a); 64 Fed. Reg. 70, 838,
70,843 (Dec. 17, 1999). Underground mining is thus not banned in
the areas protected by 8§ 1272(e), the Secretary concl uded,
al t hough such mines nust conply with 8 1266(b) and § 1309a by
adopti ng nmeasures to prevent subsidence to the extent
technol ogi cally and econom cally feasible and by repairing or
conpensating for danmages to honmes and water sources. 64 Fed.
Reg. at 70, 843.

Plaintiffs filed this suit in February 2000, seeking a
declaratory judgnent that 30 CF. R 8 761.200 and the Secretary’s
underlying statutory interpretation violate SMCRA and the

Adm ni strative Procedure Act, 5 U S.C. 8 706(2)(A), as arbitrary,



capricious, and otherw se inconsistent with law. See 30 U S. C
§ 1276(a)(1).
Analysis
A rul e issued after notice-and-coment rul emaking
interpreting a statute that the Secretary adm nisters is subject

to the famliar two-step analysis outlined in Chevron U S A,

Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837,

842-43 (1984). United States v. Mead Corp., 533 U. S. 218, 230

(2001). If the underlying statute speaks directly to the precise
guestion at issue, the agency and the Court must give effect to
Congress’ unanbi guously expressed intent. Chevron, 467 U.S. at

842-43; Pharnmaceutical Research & Mrs. of Am v Thonpson, 251

F.3d 219, 224 (D.C. Cr. 2001). |If the statute is silent or

anbi guous, the agency’s interpretation is entitled to deference
if it is a reasonable construction, even if there may be ot her
reasonabl e, or nore reasonable, views. Chevron, 467 U S. at 842-

43: National R fle Ass'n of Am, Inc. v. Reno, 216 F.3d 122, 132

(D.C. Cir. 2000).

The regul ation at issue states that “[s]ubsidence due
to underground coal mning is not included in the definition of
surface coal mning operations under section 701(28) of the Act

and therefore is not prohibited in areas protected under
section 522(e) of the Act.” 30 CF.R 8§ 761.200(a). The

statutory definition on which this conclusion rests states:
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“[S]urface coal mning operations” neans --

(A) activities conducted on the surface of |ands
in connection with a surface coal mne or subject to
the requirenents of section 1266 of this title surface
operations and surface inpacts incident to an
underground coal mine .... Such activities include
excavation for the purpose of obtaining coal including
such common net hods as contour, strip, auger,
nmount ai ntop renoval, box cut, open pit, and area
m ning, the uses of explosives and blasting, and in
situ distillation or retorting, |eaching, or other
chem cal or physical processing, and the cleaning,
concentrating, or other processing or preparation,
| oadi ng of coal for interstate commerce at or near the
m ne site: Provided, however, That such activities do
not include the extraction of coal incidental to the
extraction of other mnerals ... and

(B) the areas upon which such activities occur or
where such activities disturb the natural |land surface.
Such areas shall also include any adjacent |and the use

of which is incidental to any such activities ...and
excavations, workings, inmpoundnents, danms, ventilation
shafts, entryways, ... stockpiles ... holes or

depressions, repair areas, storage areas, processing
areas, shipping areas and ot her areas upon which are
sited structures, facilities, or other property or
materials on the surface, resulting fromor incident to
such activities.
30 U.S.C. 8 1291(28) (enphasis added). The Secretary parses the
first part of this definition, underscored above, to read
“activities conducted on the surface of lands in connection with
[1] a surface coal mne or [2] subject to the requirenents of
section 1266 of this title[,] surface operations and surface
| npacts incident to an underground coal mne ....” 1d.
§ 1291(28)(A). She notes the repeated use of the phrase “such
activities” in the rest of the definition and concludes that it

refers to the two kinds of “activities” she has teased out of the

(unpunctuated) first sentence.



Particul ar statutory provisions should not be exam ned
in isolation because the neaning or anmbiguity of particular words
or phrases may only becone evident when placed in context.

National Rifle Ass'n of Am, Inc., 216 F.3d at 127. Courts nust

exhaust the traditional tools of statutory construction by
exam ning a statute’s text, structure, purpose, and | egislative
hi story in determ ni ng whet her Congress has spoken to the precise

question at issue. Pharmaceutical Research & Mrs. of Am, 251

F.3d at 224. In the context of SMCRA's broader structure and
pur pose, the meaning of "surface coal m ning operations"” is
clearly different fromwhat the Secretary has found it to be.
The Secretary's reading of the critical first part of
§ 1291[28] is not the nost natural one. As the Court of Appeals

observed twel ve years ago in National WIldlife Federation v.

Hodel , 839 F.2d 694, 753 (D.C. Gr. 1988), "The nost natural
readi ng of the statute as a whole, and the definition in

[ 81291(28)] in particular . . . suggests that 'surface coal

m ni ng operations' enconpasses both surface coal m nes and the
surface effects of underground coal mnes ...." This "nost
nat ural readi ng" becones apparent with the addition of three

commas. Thus, surface coal mning operations' neans — (A
activities conducted on the surface of lands in connection with a

surface coal mne[,] or[,] subject to the requirenents of section



1266 of this title[,] surface operations and surface inpacts
incident to an underground coal mne ...."

This "nost natural reading” is consistent with the
| egislative history of § 1291[28], which, although Iimted,
specifically notes that "[t]he effect of this definition is that

surface inmpacts of underground coal mning are subject to
regul ati on under the Act." S. Rep. No. 95-128, at 98 (1977); see
also id. at 49 (“surface coal mning operations — including ..
the surface effects of underground mning"); id. at 71 ("surface
coal m ning operations, which include, by definition surface
i npacts incident to underground coal mnes"); H R Rep. No. 95-
218, at 57 (1977)("system of coal mning regulation ...
[c]overing all coal surface mning ... and the surface inpacts
from underground m nes and coal processing”); id. at 93 ("the act
covers surface inpacts of underground coal m ning concurrently
wi th those of surface mning").

The "nost natural reading” al so nakes sense of the
qualifier "subject to the requirenents of section 1266," for it
I's section 1266 that requires the devel opnment of substantive
standards for underground mning (8 1266(b)) and specifically
states that SMCRA provisions witten for surface mning relating
to state and federal programs, permts, enforcenment, and public,
adm nistrative, and judicial revieww !l apply as well to

"surface operations and surface inpacts incident to an
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underground coal mne," with such nodifications by regul ation as
are necessary to accommodate the distinct differences in
underground mining (8 1266 (d)).

The Secretary’ s interpretation of § 1291(28) woul d, by
contrast, require an unnatural reading. It would limt
references to "surface coal mning operations” to "activities
conducted on the surface of lands in connection with ... surface
operations and surface inpacts incident to an underground coal

m ne," while excluding the surface inpacts thensel ves. That
reading is not only strained on the face of § 1291[28], but it is
al so inconsistent with the |egislative history set forth above;
with Congress's stated intent to regul ate subsi dence, water

pol lution, and other surface environnental side effects from
underground mning, H R Rep. No. 95-218, at 125-27; S. Rep. No.
95-128, at 84-85; and with the canon of statutory construction

that requires each word to be given effect, if possible. Reiter

v. Sonotone Corp., 442 U. S. 330, 339 (1979). The Secretary's

readi ng, indeed, would render usel ess seventeen words in the
first part of 8 1291(28) as bracketed below “activities
conducted on the surface of lands in connection with a surface
coal mne or [subject to the requirenents of section 1266 of this
title surface operations and surface inpacts incident to] an

underground coal mine,” leaving only “activities conducted on the



surface of lands in connection with a surface coal mne or ... an
underground coal mne.” 30 U S . C § 1291(28).

Once the "nost natural reading” is given effect so that
"'surface coal mning operations' enconpasses both surface coa
m nes and the surface effects of underground coal mnes,"

Nati onal Wldlife Fed'n v. Hodel, 839 F.2d 694, 753 (D.C. GCr

1988), it becones clear both that Congress spoke clearly on the
subj ect of mning beneath national parks and other protected
areas, and that the Secretary's ruling on the coverage of § 1272
is contrary to the statute. Section 1272(e) bans "surface coal
m ni ng operations” on national parks and w | derness areas,
historic sites, and within a certain radius of roads, public
bui | di ngs, and occupied dwellings. |t provides an express
exception for such operations in national forests if "surface
operations and inpacts are incident to an underground coal m ne"
and certain other conditions are net. 30 U.S.C. 8§ 1272(e)(2)(a).
The House conmm ttee report al so enphasizes that "[s]urface
operations and inpacts incident to an underground coal mne are
permtted’” under this provision. HR Rep. No. 95-218, at 69;

see also id. at 126 (noting that subsidence has relatively little

i npact on tinberlands, but causes substantial damage to hones,

roads, schools, and commercial buildings in devel oped areas).?

2 The Senate bill did not create a national forest
exception where surface operations and inpacts were incident to
an underground mne, S. Rep. No. 95-128, at 39 (text of proposed
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There woul d be no need for Congress to create an _exception

aut hori zi ng surface operations and surface inpacts incident to

underground coal nmines in national forests if 8§ 1272(e) did not

ban them from nati onal parks and the other protected areas in the

first place. See also S. Rep. No. 95-128, at 49 (stating that

the Act was intended to “assure that surface coal m ning
operations -- including ... the surface effects of underground
mning -- are conducted so as to prevent or mninze degradation
to the environment, and that such surface coal mning operations
are not conducted where reclamation is not feasible according to

the terns and conditions of the Act”).?

8§ 422(e)), and the conmttee report states at one point that
surface coal mning operations would be banned “w thin 500 feet
of an active underground mne,” id. at 55. Such a prohibition
woul d be inconsistent with a definition of “surface coal m ning
operations” that included surface operations and inpacts incident
to an underground mine, but it does not appear in the actual text
of the bill or other sections of the Senate report. 1d. at 39
(text of proposed 8§ 422(e)), 94-95 (discussion of § 422(e)).
Therefore, it does not appear to have been adopted by the Senate
committee, the Senate, or the House, and is of little if any

assi stance in determ ning congressional intent.

¥ Section 1272 also falls within 8§ 1266(d)'s nandate that
SMCRA provisions "relating to State and Federal progranms [and]
permts ... shall be applicable to surface operations and surface
I npacts incident to an underground coal mne," since it inposes
requi renents on federal and state regulators, 30 U S. C
§ 1272(a)-(d); see also § 1253(a)(5) (requiring states seeking
exclusive regulatory authority to establish a process for
designating | ands as unsuitabl e under § 1272), and bans the
i ssuance of permts for mning on protected |ands, id. 8§ 1272(e);
see also § 1260(b)(4) (permts shall not be granted for |ands
desi gnated as unsuitabl e under 8§ 1272).

Anot her provision of 8§ 1266 overl aps somewhat with 8§ 1272 by
authorizing state and federal regulators to suspend underground
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Based on the statutory text, purpose, structure, and
| egislative history, | find that Congress has expressed its
intent clearly on the precise point at issue here and that the
Secretary's interpretation of § 1291(28) and 8§ 1272(e) is
contrary to law. An appropriate order acconpanies this

menor andum

JAMES ROBERTSON
United States District Judge

coal mi ning under or adjacent to devel oped areas, comrercial and

i ndustrial buildings, and nmaj or inpoundnents or permanent streans
if they find i mmnent danger to inhabitants. 1d. 8§ 1266(c). The
two can and should be reconciled, Detweiler v. Pena, 38 F.3d 591,
594 (D.C. Gir. 1994), because 8§ 1266(c) applies to grandfathered

operations and to sites and hazards not covered by § 1272(e).
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
Cl TI ZENS COAL COUNCI L, et al.,
Plaintiffs,
V. . CGvil Action No. 00-0274 (JR)

BRUCE BABBI TT, Secretary, U. S.
Department of the Interior,

Def endant ,
and

NATI ONAL M NI NG ASSOCI ATI ON,

| nt ervenor -
Def endant .
ORDER
For the reasons set forth in the acconpanying
menmorandum it is this __ day of March 2002,

ORDERED that plaintiffs' notion for summary judgnment
[#31] is granted. And it is
FURTHER ORDERED t hat the defendants' cross notions for

summary judgnent [#32, #33] are denied.

JAMES ROBERTSON
United States District Judge
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