ANALYSISOF PROPOSED CONSENT ORDER TO AID PUBLIC COMMENT
IN INDIANA HOUSEHOLD GOODS AND WAREHOUSEMEN, INC., FILE NO. 021-0115

The Federd Trade Commission has accepted for public comment an Agreement Containing
Consent Order with Indiana Household Movers and Warehousemen, Inc. (“IHM&W” or
“Regpondent”). The Agreement is for settlement purposes only and does not congtitute an admission
by IHM&W that the law has been violated as dleged in the Complaint or that the facts dleged in the
Complaint, other than jurisdictiond facts, are true.

l. The Commission’s Complaint

The proposed Complaint alleges that Respondent Indiana Household Movers and
Warehousemen, Inc., a corporation, has violated and is now violating Section 5 of the Federd Trade
Commission Act. Specificdly, the proposed Complaint dleges that Respondent has agreed to engage,
and has engaged, in a combination and conspiracy, an agreement, concerted action or unfair and
unlawful acts, policies and practices, the purpose or effect of which isto unlawfully hinder, restrain,
restrict, suppress or eliminate competition among household goods movers in the household goods
moving indudtry.

Respondent is an association organized for and serving its members, which are gpproximately
70 household goods movers that conduct business within the State of Indiana. One of the primary
functions of Respondent is preparing, and filing with the Indiana Department of Revenue, tariffs and
supplements on behdf of its members. These tariffs and supplements contain rates and charges for the
intrastate and loca trangportation of household goods and for related services.

The proposed Complaint aleges that Respondent is engaged in initiating, preparing, developing,
disseminating, and taking other actions to establish and maintain collective rates, which have the
purpose or effect of fixing, establishing or stabilizing rates for the transportation of household goodsin
the State of Indiana. The Respondent files uniform rates that are agreed upon by al of its members.

The proposed Complaint further aleges that Respondent organizes and conducts mestings that
provide aforum for discusson or agreement between competing carriers concerning or affecting rates
and charges for the intrastate transportation of household goods.

The proposed Complaint further aleges that Respondent’ s conduct is anticompetitive because it
has the effect of raising, fixing, and stabilizing the prices of household goods moves. The acts of
Respondent aso have the effect of depriving consumers of the benefits of competition.



. Terms of the Proposed Consent Order

The proposed Order would provide relief for the aleged anticompetitive effects of the conduct
principaly by means of a cease and desist order barring Respondent from continuing its practice of
filing tariffs containing collective intrastate rates.

Paragraph 11 of the proposed Order bars Respondent from filing atariff that contains collective
intrastate rates. This provison will terminate Respondent’ s current practice of filing tariffs that contain
intragtate rates that are the product of an agreement among moversin the State of Indiana. This
paragraph aso prohibits Respondent from engaging in activities such as exchanges of information that
would facilitate member moversin agreeing on the rates contained in their intragtate tariffs. It aso bars
Respondent from maintaining a tariff committee or agreeing with moversto inditute any automatic
intrastate rate increases.

Paragraph |11 of the proposed Order requires Respondent to cancel dl tariffsthat it hasfiled
that contain intrastate collective rates. This provison will ensure that the collective intrastate rates now
on filein the State of Indianawill no longer be in force, dlowing for competitive rates in future individua
mover tariffs. Paragraph 111 of the proposed Order aso requires Respondent to cancel any provisions
in its governing documents that permit it to engage in activities barred by the Order.

Paragraph 1V of the proposed Order requires Respondent to send to its members a letter
explaining the terms of the Order. Thiswill make clear to members that they can no longer engagein
collective rate-making activities.

Paragraphs VV and V1 of the proposed Order require Respondent to inform the Commission of
any change in Respondent that could affect compliance with the Order and to file compliance reports
with the Commission for anumber of years. Paragraph VI of the proposed Order sates that the
Order will terminate in twenty years.

[I1.  Opportunity for Modification of the Order

Respondent can seek to modify the proposed Order to permit it to engage in collective rate-
making if it can demondtrate that the “ sate action” defense would immunize its conduct.” The state
action doctrine dates back to the Supreme Court’s 1943 opinion in Parker v. Brown, which held that,
inlight of the States' Status as soverelgns, and given basic principles of federaism, Congress would not
have intended the Sherman Act to apply to the activities of States themsalves? The defense dso has

1 16 C.F.R. 8 251. Because of this possibility, and because the issues raised by this case
frequently arise, it is gppropriate to address the state action defense in some detall.

2 317 U.S. 341 (1943).



been interpreted in limited circumstances to immunize from antitrust scrutiny private firms' activities that
are conducted pursuant to state authority. States may not, however, smply authorize private parties to
violate the antitrust laws® Instead, a State must substitute its own control for that of the market.

Thus, the ate action defense would be available to Respondent only if it could demonstrate
that its conduct satisfied the gtrict two-pronged standard the Supreme Court set out in California
Retail Liquor Dealers Ass'nv. Midcal Aluminum, Inc.: “the chalenged restraint must be ‘one clearly
atticulated and affirmatively expressed as Sate policy’” and “the policy must be ‘actively supervised' by
the sate itsdlf."

Under thefirgt prong of Midcal’ s two-part test, Respondent would be required to show that
the State of Indiana had “ clearly articulated and affirmatively expressed as state policy” the desireto
replace competition with aregulatory scheme. With regard to this prong, it appears that Indiana law
specificaly contemplates common carriers: entering into “joint rates’ under certain circumstances that
do not appear to be applicable to the conduct at issue here.®> Respondent would meet its burden only if
it could show that this or some other provison of Indianalaw condtitutes a clear expression of Sate
policy to displace competition and dlow for collective rate-making among competitors.

Under the second prong of the Midcal test, Respondent would be required to demonstrate
“active supervison” by date officias. The Supreme Court has made clear thet the active supervision
gandard isarigorous one. It is not enough that the State grants generd authority for certain business
conduct or that it gpproves private agreements with little review. Asthe Court held in Midcal, “The
nationd policy in favor of competition cannot be thwarted by casting such a gauzy cloak of state

3 Parker v. Brown, 317 U.S. 341, 351 (1943) (“[A] state does not give immunity to those
who violate the Sherman Act by authorizing them to violate it, or declaring that their action is lawful.”).

4 445 U.S. 97, 105 (1980) (“Midcal”) (quoting City of Lafayette v. Louisiana Power &
Light, 435 U.S. 389, at 410 (1978)). The“redtraint” in thisinstance isthe collective rate-setting. This
aticulaion of the state action doctrine was resffirmed by the Supreme Court in FTC v. Ticor Title
Insurance Co. (“Ticor”), where the Court noted thet the gravity of the antitrugt violation of price fixing
requires exceptionally clear evidence of the Stat€' s decision to supplant competition. 504 U.S. 621,
633 (1992).

®> See IND. CODE ANN. § 8-2.1-22-18(a) (Michie 2001). The state administrative code
defines “joint rat€’ to mean “arate that applies over the lines or routes of two or more carriers and that
is made by arrangement or agreement between such carriers.” 45 1AC 16-3-2(3). This definition
suggests that the term “joint rate” refers only to Stuations where more than one carrier is used to
perform a sngle move rather than to Stuations where competing moversfile collective rates.
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involvement over what is essentialy a private price-fixing arrangement.”® Rather, active supervison is
designed to ensure that a private party’ s anticompetitive action is shielded from antitrust ligbility only
when “the State has effectively made [the challenged] conduct its own.””

In order for state supervision to be adequate for state action purposes, state officia's must
engage in a“ pointed re-examinaion” of the private conduct® In thisregard, the State must “have and
exercise ultimate authority” over the challenged anticompetitive conduct.® To do so, state officials must
exercise “ sufficient independent judgment and control so that the details of the rates or prices have been
established as a product of ddliberate state intervention, not Smply by agreement among private
parties.”'® One assarting the Sate action defense must demonstrate that the state agency has
ascertained the relevant facts, examined the substantive merits of the private action, assessed whether
that private action comports with the underlying statutory criteria established by the state legidature, and
squarely ruled on the merits of the private action in away sufficient to establish the challenged conduct
asaproduct of deliberate state intervention rather than private choice.

IV.  General Characteristics of Active Supervision

At its core, the active supervison requirement servesto identify those responsible for public
policy decisons. The clear articulation requirement ensuresthat, if a State is to displace nationd
competition norms, it must replace them with specific Sate regulatory sandards, a State may not smply
authorize private parties to disregard federal laws™ but must genuindly subgtitute an dternative state
policy. The active supervison requirement, in turn, ensures that responsbility for the ultimate conduct
can properly belaid on the State itself, and not merely on the private actors. Asthe Court explained in
Ticor:

States must accept political responsibility for actions they intend to undertake. . . . Federalism
servesto assign politica responsbility, not to obscureit. . . . For states which do choose to
displace the free market with regulation, our ingstence on real compliance with both parts of the

® Midcal, 445 U.S. at 105-06.
" Patrick v. Burget, 486 U.S. 94, 106 (1988).

8 Midcal, 445 U.S. at 106. Accord, Ticor, 504 U.S. at 634-35; Patrick v. Burget, 486
U.S. 94, 100-01 (1988).

° Patrick v. Burget, 486 U.S. at 101 (emphases added).
10 Ticor, 504 U.S. at 634-35.

1 Parker, 317 U.S. at 351.



Midcal test will serve to make clear that the State is respongble for the price fixing it has
sanctioned and undertaken to control.*2

Through the active supervison requirement, the Court is furthering the fundamenta principle of
“accountability” that underlies federdlism, by ensuring that, if alowing anticompetitive conduct provesto
be unpopular with a State’ s citizens, the sate legidators will not be “insulated from the eectora
ramifications of their decisons™®

In short, clear articulation requires that a State enunciate an affirmative intent to displace
competition and to replace it with a sated criterion. Active supervison requires the State to examine
individud private conduct, pursuant to that regulatory regime, to ensure that it comports with that stated
criterion. Only then can the underlying conduct accurately be deemed thet of the State itself, and
political responghbility for the conduct fairly be placed with the State.

Accordingly, under the Supreme Court’ s precedents, to provide meaningful active supervision,
a State must (1) obtain sufficient information to determine the actua character of the private conduct at
issue, (2) measure that conduct againgt the legidature s stated policy criteria, and (3) cometo aclear
decision that the private conduct satisfies those criteria, so asto make the find decison that of the State
itsdf.

V. Standard for Active Supervision

There is no single procedurd or substantive standard that the Supreme Court has held a State
must adopt in order to meet the active supervison standard.  Satisfying the Supreme Court’ s generd
gtandard for active supervison, described above, is and will remain the ultimate test for that €lement of
date action immunity.

Neverthdess, in light of the foregoing principles, the Commission in this Analysis identifies the
specific dements of an active supervison regime that it will congder in determining whether the active
supervison prong of state action is met in future cases (as well asin any future action brought by
Respondent to modify the terms of this proposed Order). They are three: (1) the development of an
adequate factual record, including notice and opportunity to be heard; (2) awritten decison on the
merits; and (3) a specific assessment — both qualitative and quantitative — of how the private action
comports with the substantive standards established by the sate legidature. All three dements further
the central purpose of the active supervison prong by ensuring that responghbility for the private
conduct isfairly attributed to the State. Each will be discussed below.

12 504 U.S. at 636.
13 See New York v. United Sates, 505 U.S. 144, 168-69 (1992).
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A. Development of an Adequate Factual Record, Including Notice and
Opportunity to BeHeard

To mest the test for active state supervision, in this case Respondent would need to show that
the State had in place an adminigtrative body charged with the necessary review of filed tariffs and
capable of developing an adequate factual record to do s0.**  In Ticor, the Court quoted language
from earlier lower court cases setting out a list of organizationd and procedura characteristics relevant
asthe “beginning point” of an effective date program:

[T]he stat€' s program isin place, is Saffed and funded, grants to the Sate officids
ample power and the duty to regulate pursuant to declared standards of state policy, is
enforceable in the stat€' s courts, and demonstrates some basic leve of activity directed
towards seeing that the private actors carry out the state€' s policy and not smply thelr

own policy ... .

Moreover, that body would need to be capable of compiling, and actualy compile, an adequate
factua record to assess the nature of and impact of the private conduct in question. The precise factud
record that would be required would depend on the substantive norm that the State has provided; the
critica question is whether the record has sufficient facts for the reviewing body sensbly to determine
that the Stat€’' s subgtantive regulatory requirements have been achieved. In thetypica casein which
the State has articulated a criterion of consumer impact, obtaining reliable, timely, and complete
economic data would be central to the board’ s ahility to determine if the State' s chosen criterion has
been satiffied.’® Timelinessin particular is an ongoing concern; if the private conduct isto remainin
place for an extended period of time, then periodic Sate reviews of that private conduct using current
economic data are important to ensure that the restraint remains that of the State, and not of the private
actors.

14 At the time of any request for amodification, Respondent will be required to produce
evidence of what the state reviewing agency islikdy to do in response to collective rate-making. We
recognize that thisinvolves some prediction and uncertainty, particularly when the Respondent requests
an order modification on the basis of a date review program that might be authorized but not yet
operating, as the Respondent will till be under order. In such cases it may be appropriate for the
Respondent to show what the state program is designed, directed, or organized to do. If aparticular
state agency is dready conducting reviews in some related area, evidence of its gpproach to these tasks
will be particularly rlevant.

> Ticor, 504 U.S. at 637 (citations omitted).

16 Asthe Ticor Court held, “state officias [must] have undertaken the necessary stepsto
determine the specifics of the price-fixing or ratesetting scheme.” 1d. at 638.
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Additiondly, in assembling an adequate factua record, the procedural value of notice and
opportunity to comment iswell established. These procedural € ements, which have evolved in various
contexts through common law, through state and federa condtitutiond law, and through Adminigrative
Procedure Act rulemakings,'’” are powerful engines for ensuring that relevant facts — especialy those
facts that might tend to contradict the proponent’ s contentions — are brought to the state decison-
maker’ s attention.

B. A Written Decision

A second important element the Commission will look to in determining whether there has been
active supervison iswhether the state board renders its decison in writing. Though not essentid, the
exisence of awritten decison is normaly the clearest indication that the board (1) genuinely has
asessed whether the private conduct satisfies the legidature’ s stated standards and (2) has directly
taken responghility for that determination. Through a written decision, whether rgecting or (the more
critical context) approving particular private conduct that would otherwise violate the federd antitrust
laws, the state board would provide analysis and reasoning, and supporting evidence, that the private
conduct furthers the legidature’ s objectives.’®

C. Quialitative and Quantitative Compliance with State Policy Objectives

In determining active supervison, the substance of the State’sdecisonis critical. Its
fundamental purpose must be to determine that the private conduct meets the sate legidature s sated
criteria. Federd antitrust law does not seek to impose federal substantive standards on state decision-
making, but it does require that the States — in displacing federa law — meet their own stated standards.
Asthe Ticor Court explained:

Our decisions make clear that the purpose of the active supervison inquiry isnot to determine
whether the State has met some normative standard, such as efficiency, in its regulatory

7 The Administrative Procedure Act defines arule, in part, as “the whole or a part of an
agency satement of generd or particular gpplicability and future effect designed to implement, interpret,
or prescribelaw or policy.” 5U.S.C. 8 551(4). Actions “concerned with the approvd of ‘tariffs or
rate schedulesfiled by public utilities and common carriers’ are typica examples of rulemaking
proceedings. E. Gellhorn & R. Levin, Administrative Law & Process 300 (1997).

18 A record presarved by other means, such as audio or video recording technology, might
aso auffice, provided that it demonstrated that the board had (1) genuinely assessed the private
conduct and (2) taken direct responsibility. Such an audio or video recording, however, will be an
adequate subgtitute for a written opinion only when it provides a sufficiently trangparent and
decipherable view of the decison-making proceeding to facilitate meaningful public review and
commen.



practices. Its purpose isto determine whether the State has exercised sufficient independent
judgment and control so that the details of the rates or prices have been established asa
product of deliberate Sate intervention, not Smply by agreement among private parties. Much
asin causation inquiries, the andlysis asks whether the State has played a substantid rolein
determining the specifics of the economic policy. The question is not how well Sate regulation
works but whether the anticompetitive scheme is the State’'s own. *®

Thus, adecison by a date board that assesses both quditatively and quantitatively whether the “ details
of the rates or prices’ satisfy the sate criteria ensures that it is the State, and not the private parties, that
determines the substantive policy. There should be evidence of the steps the State took in analyzing
the ratesfiled and the criterion it used in evauating those rates. There should aso be evidence showing
whether the State independently verified the accuracy of financia data submitted and whether it relied
on accurate and representative samples of data. There should be evidence that the State has a
thorough understanding of the consequences of the private parties proposed action. Tariffs, for
instance, can be complex, and there should be evidence that the State not only has andyzed the actud
rates charged but dso has analyzed the complex rules that may directly or indirectly impact the rates
contained in the tariff.

If the State has chosen to include in its Statute a requirement that the regulatory body evauate
the impact of particular conduct on “competition,” or “consumer welfare,” or some similar criteria, then
—to meset the standard for active supervision — there should be evidence that the State has closdy and
carefully examined the likely impact of the conduct on consumers. Because the centra purpose of the
federal antitrust lawsis also to protect competition and consumer welfare,® conduct that would run
counter to those federal laws should not be lightly assumed to be consstent with parald sate gods.
Especidly when, as here, the underlying private conduct dleged is price fixing —which, as the Ticor
Court noted, is possibly the most “pernicious’ antitrust offense?* — a careful consideration of the specific
monetary impact on consumersis critical to any assessment of an overdl impact on consumer welfare.
That congderation, to the maximum extent practicable, should include an express quantitative
assessment, based on reliable economic data, of the specific likely impact upon consumers.

It bears emphasizing that States need not choose to enact criteria such as promoting
“competition” or “consumer welfare” — the centra end of federd antitrust law. A State could instead
enact a criterion such as maximizing the profits of members of aparticular industry. Then, the State's

1 Ticor, 504 U.S. at 634-35.

20 Indeed, consideration of consumer impact is at the heart of “[&] nationa policy” that
preserves “the free market and . . . a system of free enterprise without price fixing or cartels.” Ticor,
504 U.S. at 632.

2L 1d. at 639 (“No antitrust offense is more pernicious than price fixing.”)
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decison would need to assess whether that objective had been met.

On the other hand, if a State does not disavow (either expresdy or through the promulgation of
wholly contrary regulatory criteria) that consumer welfare is state regulatory policy, it must address
consumer welfarein its regulatory andyds.  In caming state action immunity, a Respondent would
need to demondtrate that the state board, in evauating arguably anticompetitive conduct, had carefully
consdered and expressy quantified the likely impact of that conduct on consumers as a central €lement
of deciding whether to approve that conduct.??

In the present case, Indiana has expresdy chosen to give significant consideration to, among
other gate interests, the interests of consumers when determining whether rates are “just and
reasonable’:

In the exercise of its power to prescribe just and reasonable rates, fares and charges for
the trangportation of passengers and household goods. . . the department shdl give due
consideration, among other factors, to:

(3) The need, in the public interest, of adequate and efficient transportation service by
such carrier at the lowest cost consistent with the furnishing of sarvice

Thus, to establish active supervision, Respondent would be obligated to show that the State, when
gpproving the rates at issue, performed an andysis and quantification of whether the rates to consumers
were “a the lowest cost consigtent with the furnishing of service”

V1. Opportunity for Public Comment

The standards of active supervision remain those laid out by the Supreme Court in Midcal and
its progeny. Those standards have been explained in detail above to further illustrate how they would
apply should Respondent seek to modify this proposed Order. Applying these standards, the
Commission believes, will further the principles of federdism and accountability enunciated by the
Supreme Court, will help darify for States and private parties the reach of federd antitrust law, and will
ultimately redound to the benefit of consumers.

The proposed Order has been placed on the public record for 30 days in order to receive
comments from interested persons. Comments received during this period will become part of the

22 This requirement is based on the principle that the nationa policy favoring competition “is an
essentid part of the economic and legd system within which the separate States adminigter their own
laws.” Id. at 632.

23 IND. CODE ANN. § 8-2.1-22-21(a) (Michie 2001).
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public record. After 30 days, the Commission will again review the Agreement and comments
received, and will decide whether it should withdraw from the Agreement or make find the Order
contained in the Agreement.

By accepting the proposed Order subject to final approva, the Commission anticipates that the
competitive issues described in the proposed Complaint will be resolved. The purpose of thisanayss
isto invite and facilitate public comment concerning the proposed Order. It is not intended to condtitute
an officid interpretation of the Agreement and proposed Order or to modify their termsin any way.
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