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UNITED STATES OF AMERICA

e

T
BEFORE THE FEDERAL TRADE COMMISSION . B L

In the Matter of
AMERICA ONLINE, INC., and ’ Docket No. C-3989

TIME WARNER INC.

Motion for Approval of Non-Affiliated ISPs and Alternative
Cable Broadband ISP Service Adgreements

Pursuant to Paragraph II.A.2. of the Decision and
Order (“the Consent Decree”) finalized by the Federal Trade
Commission (the "Commission") on April 17, 2001, AOL Time
Warner Inc. ("AOLTW") moves the Commission for approval (1)
of Juno Online Services, Inc. ("Juno") and High Speed Access
Corp. ("HSA") as Non-affiliated ISPs, and (2) of the
Alternative Cable Broadband ISP Service Agreements entered
into between Time Warner Cable ("TWC") and these entities.?

This motion gives the Commission the opportunity
to effectuate immediately the first wide-scale introduction
of broadband multiple ISP service, the principal objective
of the Consent Decree the Commission obtained in this
matter. AOLTW is already prepared to introduce EarthLink,

Inc. ("EarthLink") and AOL to TWC subscribers who currently

! The Decision and Order is attached as Appendix A.
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enjoy the availability of Road Runner. The Consent Decree
allows this to happen as soon as AOLTW and EarthLink are
ready to go forward, which we expect to be in [REDACTED]

This motion seeks approval of HSA and Juno so that
AOLTW can make these additional ISPs available to TWC
customers at the same time it offers AOL, Road Runner and
EarthLink. By approving this motion, the Commission can
ensure that Juno and HSA will also bekavailable to TWC
customers when they choose their ISP, and that these
unaffiliated ISPs wi;l enjoy an equal footing for rollout
with AOL and EarthLink.

Juno and HSA are strong and effective broadband

ISP competitors, with the economic viability to continue to
compete effectively in the immediate as well as foreseeable
future. Accordingly, their approval by the Commission is
warranted and in the public interest. These services,
together with AOL, Road Runner and EarthLink, which has
already been approved by the Commission, will give consumers
an expanded choice of ISP services, the principal benefit of

the Commission’s Decree.
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CONFIDENTIAL -- REDACTED

The Staff and the Commission worked hard to obtain
the Decree in order to ensure that a wide selection of ISPs
would be available to TWC subscribers throughout the
country, and to provide a model for other cable companies to
follow. TWC, and more generally, AOLTW, are committed to

complying with the Decree and bringing those goals life.
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The ISPs enthusiastically welcome this

opportunity, and are eager to get going. By granting this
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motion, the Commission would allow Juno and HSA to be part
of the process, and to join AOL, Road Runner and EarthLink

in the initial rollout of multiple ISPs.

I. Juno Online Services, Inc.

Juno is a public company traded on Nasdag and
headquartered in New York, New York. It is currently the
third largest provider of Internet service in the United
States. As of September 2000, Juno had approximately four
million active subscribers.

On June 7, 2001, Juno announced a merger with
NetZero Inc. (“NetZero”). Under the agreement, Juno and
NetZero will both be subsidiaries of a new entity called
United Online Inc. (“United”). The merger is expected to be
completed before the end of 2001.

The merged entity will be the second largest ISP
in the United States, with a subscriber base well in excess
of seven million. But even before the merger announcement
Juno plainly would have been a viable, competitive ISP
suitable for Commission approval for the reasons discussed
below. The merger merely results in Juno being even

stronger and even more competitive.?
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A. The Economic Viability of Juno.

Juno's business model is based on the migration of
subscribers for free Internet access service to billable
sexrvices.

Juno pioneered the practice of providing free ISP
service to consumers in 1996 when it first offered free
dial-up e-mail service. Since the launéh of this service,
Juno has expanded it to enable subscribers to browse the
Internet. As of December 31, 2000, Juno had four million
active subscribers. Juno has rapidly acquired subscribers
for its free service -- 300,000 new subscribers were
acquired in the fourth quarter of 2000 alone.

In addition to free service, Juno offers two tiers
of billable ISP service: Juno Web and Juno Express. Juno
Web is a billable dial-up Internet access service that
provides premium services that are unavailable to free
service subscribers. Juno Express currently provides high-
speed broadband Internet service over cable, DSL and
wireless transmission mediums. Juno Express service is

already available in most metropolitan areas in DSL format,
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and is available in twelve metropolitan areas in wireless
format.*

Subscribers to Juno’s free service have migrated
in substantial numbers to its billable services. As of
December 31, 2000, of Juno's four million active
subscribers, approximately 840,000 subscribed to Juno’s
billable services. Subscribers who familiarize themselves
with the distinct format of Juno's ser;ices are more likely
to migrate to Juno's billable service than a competing ISP's
service.

Standing alone, Juno is a highly competitive
provider of ISP service because of its proven ability to
acquire subscribers through its free service and migrate
them to its billable service. Juno's ability to offer
broadband service over the TWC cable systems will enhance
its competitive position by increasing the attractiveness of

its Juno Web and Juno Express services for prospective

subscribers.

* The areas in which wireless Juno Express is available
are Atlanta, Baltimore, Dallas, Detroit, Houston, Los
Angeles, Minneapolis, New York City, Philadelphia, Phoenix,
San Diego and San Francisco. See
<http://www.junoexpress.com/ricochet/availability.html>
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B. The Effect of the Proposed Merger Between Juno and

NetZero.

The proposed merger will improve Juno's already
strong competitive position by combining two firms with
synergistic potential. Juno and NetZero use similar
business models. NetZero offers free and billable
subscriptions for its ISP services. NetZero has offered
free Internet service since 1998, and hés since registered
approximately five million users. NetZero has recently
started offering a billable premium service called NetZero
Platinum. NetZero is also migrating subscribers for its
free service to its billable service.

The merger with NetZero will bolster Juno's
already substantial ability to ekpand its subscriber base
for billable ISP services. Following the announcement of
the merger, Charles Ardai, Juno's President and Chief
Executive Officer, remarked that "Juno's proven ability to
convert free users into paying subscribers will be
particularly valuable as the combined entity focuses
increasingly on migrating users to billable premium
services, while NetZero's demonstrated marketing expertise
should help United Online achieve its subscriber acquisition
and revenue generation goals".®> The large combined free

subscription base of both Juno and NetZero will provide

5 ee <http://www.juno.com/corp/news/united.html>
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United with a significant advantage in its efforts to obtain
subscriptions for its billable service.

United will also benefit from the prominence of
Juno and NetZero among ISPs. Both have made substantial
investments in marketing and promotion and both ISPs have
gained widespread recognition among consumers in major
metropolitan markets across the United\States.6 This brand
recognition undoubtedly will help United attract subscribers
once it offers its billable cable-based ISP service under
the Juno brand name.

Juno is an economically viable ISP whose position
will be enhanced through its association with United. The
merger will pool the financial resources of Juno and
NetZero, and facilitate cost reductions through the
elimination of redundancies in telecommunications
infrastructure, facilities and workforce rationalization,
merging of technologies, consolidation of billing systems
and marketing activities, and the realization of economies
of scale. Furthermore, the principals of United expect that
the size of United's subscriber base will lead to a
significant upswing in advertising revenue for the new
company. Mark Goldston, the Chairman and Chief Executive

Officer of NetZero, has noted that "[a]ls the second-largest

¢ NetZero, for example, has been the sponsor of the

halftime show during the nationally televised professional
basketball games on NBC this season.
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ISP in the United States, United Online should represent a
very attractive audience for the nation's largest marketers
and advertisers".’

The proposed merger provides an additional reason
for apprdving Juno and its Alternative Cable Broadband ISP
Service Agreement with TWC. By enhancing the competitive
position of Juno, the merger will provide additional
benefits for consumers. |

C. Conclusion.

Juno is well situated to provide vigorous
competition as a provider of broadband ISP service because
of its powerful business model, financial position and
pending merger with NetZero. The Cable Broadband ISP
Service Agreement with TWC will enable Juno to make use of
these strengths and provide consumers with additional choice

in the area of broadband ISP service.

II. High Speed Access Corp.

HSA is also an economically strong ISP that the
Commission should approve under the Decree. HSA is one of
the foremost providers of cable-based Internet service to
residential customers in the United States. Indeed, it is

the third largest provider of cable broadband ISP services

7 ee <http://www.juno.com/corp/news/united.html>
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in the world.® We discuss HSA's qualifications in more
detail below.

A. The Economic Viability of HSA.

HSA, a corporation based in Littleton, Colorado,
is a publicly traded company on Nasdag. HSA plainly has the
financial resources to ensure that it will be able to
compete effectively with other ISPs.

Investors have shown great cénfidence in HSA. As
of December 31, 2000, Microsoft co-founder Paul Allen owned
approximately 48.8% of HSA common stock through investments
made by Charter Communications, Inc. ("Charter"), another
public company listed on Nasdaq, and Vulcan Ventures, Inc.
("Vulcan") .? In October 2000, Charter and Vulcan agreed to
invest a total of $75 million in HSA. HSA is a part of
Allen's "Wired World" investment strategy. The Wired World
is a portfolio of firms that stand on the cutting edge of
the Internet technology, distribution and content. Allen

invests in "established, operating companies involved in

8 HSA's activities as a provider of ISP service are not

limited to cable-based services. In addition to traditional
56 kbps dial up access, HSA is also aggressively promoting
DSL ISP service to commercial customers. HSA is in the
process of acquiring DSL assets in an effort to enhance its
competitive position.

° The investment is in the form of convertible preferred
stock which may be converted into HSA common stock. The
share ownership figure assumes 100% conversion of the
convertible preferred stock and exercise of 2,050,710
warrants owned by Charter.

10
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Wired World technologies".!® Other major equity investors
in HSA include Microsoft Corporation, Cisco Systems, Inc.,
Lucent Technologies Inc., Com2l, Inc. and Broadband
Solutions, LLC.

HSA's current financial position is robust. It is
predicted that HSA's revenue will exceed $31 million in
2001, up from $14.2 million in 2000.** HSA's financial
solidity and growth potential has led to HSA stock being
rated a "buy".?

Investor enthusiasm in HSA is undoubtedly
attributable in great part to their confidence in HSA's
business model. HSA has a great deal of experience with
large-scale rollouts of cable broadband ISP service. HSA's
predecessor companies began offering cable-based ISP service
in late 1997. Since 1997 HSA has aggressively expanded its
cable broadband ISP service across the United States. As of
December 31, 2000, HSA had entered agreements to provide ISP
services with 41 cable system operators covering 201 cable
systems and approximately 6,600,000 homes passed.'®* HSA has

deployed its services in cable systems covering

10
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<http://paulallen.com/business/strategy/>
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Morgan, Technology & Telecom Daily, at 2 (May 9,

2 Id.

13 wHomes passed" refers to the number of homes that
potentially can be served by a cable system.
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approximately 3,800,000 homes passed and provides ISP
services to approximately 100,000 residential subscribers.
HSA's current cable partners include Capitol Cable, Charter
Communications, Genesis Cable, Illini Cable, Limestone, Mid-
Coast, Tri-Lakes Cable, and Western Shore Cable.

Through its experience with large-scale rollouts
of cable broadband ISP service, HSA hag accumulated
knowledge and technical expertise that will enable it to
compete immediately across TWC divisions. Additionally,
HSA’s long involvement as an ISP has provided it with a
wealth of knowledge regarding the technologies and services
that are most suitable for meeting the needs of cable
broadband ISP service subscribers. Consumers have come to
place tremendous emphasis on high transmission speeds and
reliability.

HSA has aggressively updated its technology in an
effort to pass along the benefits of technological advances
in telecommunications to subscribers. New technologies
increase the speed of local networks while minimizing
telecommunications costs. HSA competes vigorously for
subscribers by adopting technological advances that increase
transmission speeds and lower telecommunications costs.

HSA has also taken a number of steps to ensure
that subscribers enjoy a high level of service and technical

reliability. HSA provides a full complement of support

12
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services to ensure that subscribers enjoy a high level of
service. A network operations center monitors HSA's entire
data network on a constant basis. The oversight of the
center extends from the cable modem to the backbone
connection to the Internet. In addition to the principal
network operations center in Louisville, Kentucky, HSA
operates redundant servers in Denver, Colorado, and
Sterling, Virginia. Given the importaﬂce of reliability and
customer service to subscribers, HSA’s investments in this
area will enhance its attractiveness.

The combination of experience with large-scale
rollouts of cable broadband ISP service and strong financial
backing from investors ensures that HSA will be a formidable

competitor once it provides ISP service over TWC cable

systems.
B. There is No Relationship Between HSA and AQOLTW Which

Should Affect Commission Approval.

The Center for Digital Democracy (the "Center")
has objected to the approval of HSA on the grounds of HSA’'s
purported relationship with AOLTW and whether HSA can
qualify as an unaffiliated ISP.* The Center's lone
argument is that "Charter has significant business

relationships with AOL-TW [sic], including sales of

% Concerns were raised by Jeff Chester of the Center for
Digital Democracy in a letter to the Monitor Trustee dated
May 14, 2001.

13
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programming services", which leads to the Center's expressed
concern that HSA may not be able to act as "an independent
ISP in its relationship to AOL-TW [sic]" due to Charter's
relationship with HSA.

The objection raised by the Center is frivolous;
HSA is unequivocally unaffiliated both under the Decree and
for purposes of approval. First, HSA is Non-affiliated
because it shares no ownership with AOLTW. The Decision and
Order sets 5% ownership as the cap for Non-affiliation.?'®
Neither AOLTW nor any of its subsidiaries has any ownership
interest or any voting stock interest in HSA.

Second, although Charter is a cable system
operator that has entered cable programming agreements with
certain divisions of AOLTW, AOLTW cannot exert any influence
or control over HSA through these agreements. Charter and
HSA are distinct public companies with only some overlap in
ownership. AOLTW's relationships with Charter consist
solely of normal supplier relations similar to the thousands
of other programming agreements that AOLTW has entered with
other cable system operators. AOLTW exerts no control over
othexr cable system operators through these agreements.
Accordingly, there is no reason to believe that programming

agreements will provide AOLTW with the ability to influence

15 An ISP is affiliated with AOLTW if AOLTW has an
attributable interest as defined in 47 C.F.R. § 76.501 (and
accompanying notes) as that rule read on July 1, 1996. See
Decision and Order, { I.F.
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the decisions that are made by Charter, much less HSA's
decisions. Indeed, under the view propounded by the Center,
AOLTW would be affiliated under the Decree with every cable
operator in the United States -- an untenable and illogical
conclusion, and one that is squarely at odds with the terms
of the Decision and Order.
cC. Conclugion

In summary, HSA has been a leader in the provision
of ISP services, and can be expected to provide vigorous,
effective competition in the market for broadband ISP
service over TWC systems. HSA’s extensive experience as a
provider of cable broadband ISP service ensures that it will
conduct a successful rollout across TWC's divisions. The
combination of rapid growth, commitment to subscriber
service, and sound financial footing ensure that HSA will to
be an aggressive competitor. HSA's agreement with AOLTW
will enhance its ability to compete with other ISPs and
provide consumers with reliable and competitively priced

cable broadband ISP services.
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IV. Conclusion

HSA and Juno are proven organizations that have
amassed a wealth of experience at responding to the needs of
Internet subscribers. Vigorous competition can be expected
to develop among ISPs as MISP service is rolled out across
the TWC divisions. Approval of Juno and HSA, and the
Alternative Cable Broadband ISP Service Agreements that TWC
has entered into with these ISPs, will provide consumers
with the immediate benefits of cable-broadband ISP service
and vigorous competition.

We and AOLTW's representatives are available to
meet with the Staff of the Federal Trade Commission to
answer questions and provide further information in

connection with any of the foregoing matters.

June L{, 2001.
Respectfully submitted,

CRAVATH, SWAINE & MOORE,

Robert D. Jéffey/ =
825 Eighth Avenue
New York, NY 10019
(212) 474-1000

Attorneys for AOL Time Warner Inc.
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

COMMISSIONERS: Robert Pitofsky, Chairman
Sheila F. Anthony
Mozelle W. Thompson
Orson Swindle
Thomas B. Leary

In the Matter of

America Online, Inc.,
a corporation,

Docket No. C-3989
and

Time Warner Inc.,
a corporation.

N N N N N N N N N N N’

DECISION AND ORDER

The Federal Trade Commission (“Commission”) having initiated an investigation of the
proposed merger of Respondent America Online, Inc. (“AOL”) and Respondent Time Warner Inc.
(“Time Warner”), and Respondents having been furnished thereafter with a draft of Complaint that the
Bureau of Competition proposed to present to the Commission for its consideration and which, if issued
by the Commission, would charge Respondents with violations of Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18;and

Respondents, their attorneys, and counsel for the Commission having thereafter executed an
Agreement Containing Consent Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid draft of Complaint, a statement that
the signing of said Consent Agreement is for settlement purposes only and does not constitute an
admission by Respondents that the law has been violated as alleged in such Complaint, or that the facts
as alleged in such Complaint, other than jurisdictional facts, are true, and waivers and other provisions
as required by the Commission’s Rules; and



The Commission having thereafter considered the matter and having determined that it had
reason to believe that Respondents have violated said Acts, and that a Complaint should issue stating its
charges in that respect and having thereupon issued its Complaint and its Order to Hold Separate, and
having accepted the executed Consent Agreement and placed such Consent Agreement on the public
record for a period of thirty (30) days for the receipt and consideration of public comments, and having
duly considered the comments filed thereafter by interested persons pursuant to Rule 2.34 of its Rules
(16 C.F.R. § 2.34), and having modified the Decision and Order (“Order”) in certain respects, now in
further conformity with the procedure described in Commission Rule 2.34, the Commission hereby
makes the following junisdictional findings and issues the following Decision and Order:

1. Respondent AOL is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its office and principal place of
business located at 22000 AOL Way, Dulles, Virginia 20166.

2. Respondent Time Warner is a corporation organized, existing and doing business under
and by virtue of the laws of the State of Delaware, with its office and principal place of
business located at 75 Rockefeller Plaza, New York, New York 10019.

3. The Federal Trade Commission has jurisdiction of the subject matter of this proceeding
and of Respondents, and the proceeding is in the public interest.

L
IT IS ORDERED that, as used in this Order, the following definitions shall apply:

A. “AOL” means America Online, Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; its subsidiaries, divisions, groups and affiliates
controlled by America Online, Inc., and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

B. “Time Warner” means Time Wamer Inc., its directors, officers, employees, agents,
representatives, successors, and assigns; its subsidiaries, divisions (including, but not
limited to, Time Warner Entertainment Company, L.P.), groups and affiliates controlled
by Time Wamer Inc. and the respective directors, officers, employees, agents,
representatives, successors, and assigns of each.

C. “Access” means the provision of a connection point at the connection points within each
Cable Division where Respondents are providing connections for Respondents’ ISPs
and where Respondents have provided all of the technology required to enable Non-
affiliated ISPs to reach Subscribers over Respondents’ Cable Holdings.

Page 2



“Adelphia” means Adelphia Communications Corporation, incorporated in Delaware,
with its principal place of business located at One North Main Street, Coudersport, PA
16915-1141, and its subsidiaries, divisions, groups and affiliates controlled by
Adelphia, and the successors and assigns of each.

"Affiliated Cable Broadband ISP Service” means a Cable Broadband ISP Service
Affiliated with Respondent, excluding Road Runner.

“Affiliated” means having an attributable interest as defined in 47 C.F.R. § 76.501 (and
accompanying notes), as that rule read on July 1, 1996.

“Alternative Cable Broadband ISP Service Agreement” means an agreement between
Respondents and a Non-affiliated ISP to provide Cable Broadband ISP Service on
Respondents’ Cable Holdings. .

"AT&T" means AT&T Corp., incorporated in New York, with its principal place of
business located at 32 Avenue of the Americas, New York, New York 10013-2412
and its subsidiaries, divisions, groups and affiliates controlled by AT&T, and the
successors and assigns of each.

“Available” means ready for immediate use at the request of a Subscriber.
“Bandwidth” means the measure, in bits per second, of the speed of data transmission.

“Broadband” means Bandwidth designed to operate at rates greater than 128 kilobits
per second.

“Cable Broadband ISP Service” means any ISP Service provided via Broadband over
cable.

“Cable Division” means each collection of localized communication networks,
comprising one or more cable systems, that transmits multi-channel video, as well as
other Content and services, by means of coaxial cables and/or fiber optics, that is
located in the United States and is Controlled by Respondents.

“Cablevision” means Cablevision Systems Corporation, incorporated in Delaware, with
its principal place of business located at 1111 Stewart Avenue, Bethpage, NY 11714,
and its subsidiaries, divisions, groups and affiliates controlled by Cablevision, and the
successors and assigns of each.
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“Charter” means Charter Communications Holdings, LL.C, incorporated in Delaware,
with its principal place of business located at 12444 Powerscourt Drive, Suite 100, St.
Louis, Missouri 63131, and its subsidiaries, divisions, groups and affiliates controlled by
Charter, and the successors and assigns of each.

"Comcast" means Comcast Cable Communications, Inc., incorporated in Delaware,
with its principal place of business located at 1201 Market Street, Suite 2201,
Wilmington, Delaware 19801 and its subsidiaries, divisions, groups and affiliates
controlled by Comcast, and the successors and assigns of each.

“Commission" means the Federal Trade Commission.

“Content” means data packets carrying information including, but not limited to, links,
video, audio, text, e-mail, message, interactive signals,.and interactive triggers.

"Control" means (1) either (1) holding 50% or more of the outstanding voting securities
of a Person or (ii) in the case of a Person that has no outstanding voting securities,
having the right to 50% or more of the profits of the Person, or having the right in the
event of dissolution to 50% or more of the assets of the Person or (2) having the
contractual power presently to designate 50% or more of the directors of a Person that
is a corporation, or in the case of unincorporated Persons, of individuals exercising
similar functions.

“Costs” means the prices charged (1) by a provider of DSL Services for access to a
data line, including for any local data traffic aggregation, from a central office or remote
terminal to a Subscriber's home, (2) by a provider of DSL Services or a third party for
installation of DSL Services at a Subscriber's home, and (3) by a provider of DSL
Services or a third party for customer premise equipment (such as a DSL modem)
required to use such DSL Services by a Subscriber.

"Cox" means Cox Communications, Inc., incorporated in Delaware, with its principal
place of business located at 1400 Lake Hearn Drive, Atlanta, Georgia 30319 and its
subsidiaries, divisions, groups and affiliates controlled by Cox, and the successors and

assigns of each.

“DSL” means a digital subscriber line or a modem technology that provides Broadband
transport over telephone lines.

“DSL Services” means Broadband ISP Services delivered via DSL.
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BB.

CC.

DD.

EE.

FF.

“Earthlink” means Earthlink, Inc., incorporated in Delaware, with its principal place of
business located at 1430 West Peachtree Street, Suite 400, Atlanta, Georgia 30309
and its subsidiaries, divisions, groups and affiliates controlled by Earthlink, and the
successors and assigns of each.

“Earthlink Agreement” means the High-Speed Service Agreement effective as of
November 18, 2000, between Earthlink, Inc., and Time Warner Entertainment
Company, L.P. :

“Identified Cable Division” means each of the Cable Divisions identified in Appendix A,
as well as any other Cable Division with 300,000 Subscribers or more, that, after the
date Respondents execute the Consent Agreement, is, through acquisition or otherwise,
Controlled by Respondents.

“ILEC” means incumbent local exchange carrier, and has the same meaning specified in
47 U.S.C. § 251(h).

“ISP” means a provider of ISP Service.

"ISP Service" means the provision of connectivity to and services that enable the use of
the Internet by an end-user.

“ITV” means interactive television.

“Merger” means the transaction contemplated by the Second Amended and Restated
Agreement and Plan of Merger, dated as of January 10, 2000, among AOL Time
Warner Inc., America Online, Inc., Time Warner Inc., America Online Merger Sub
Inc., and Time Warmner Merger Sub Inc.

“MSO” means a multiple system operator, which is a major cable television
organization that has franchises in multiple locations.

“MSO Agreement” means an agreement between Respondents and any one of
Adelphia, AT&T, Cablevision, Charter, Comcast, or Cox, pursuant to which
Respondents provide Cable Broadband ISP Service over any of such MSO's cable
systems.

“Monitor Trustee” means any Person appointed by the Commission pursuant to

Paragraph V. of this Order to monitor Respondents’ compliance with their obligations
pursuant to this Order and, if the Commission so determines, to monitor compliance
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JJ.

KK.

LL.

NN.
00.

PP.

QQ.

SS.

with Respondents’ obligations pursuant to the Order to Hold Separate issued in this
matter.

“Non-affiliated Cable Broadband ISP Service” means any Cable Broadband ISP
Service that is not Affiliated with or Controlled by Respondents.

“Non-affiliated ISP” means any ISP that is not Affiliated with or Controlled by
Respondents. :

“Offer” means in any way proffering, including, but not limited to, advertising,
promoting, or announcing the current or future availability of service or its price.

“Person” means any natural person, corporate entity, partnership, association, joint
venture, government entity, or trust.

Definition deleted.

Definition deleted.

“Respondents” means AOL and Time Warner.

“Respondents’ Cable Holdings” means each and every Cable Division.
“Respondents’ ISP” means any ISP Controlled by or Affiliated with Respondents.
“Road Runner” means Road Runner LLC, organized in Delaware, with its principal
place of business located at 13241 Woodland Park Road, Herndon, Virginia 20171,

and any successor thereto.

“Subscriber” means the end-user that has entered into an agreement for the provision of
a service.

II.

IT IS FURTHER ORDERED that:

A.

In each Identified Cable Division:
1. Respondents shall not make Available to any Subscriber any Affiliated Cable

Broadband ISP Service until such time as Non-affiliated Cable Broadband ISP
Service provided by Earthlink pursuant to the Earthlink Agreement (which
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agreement shall not vary from or contradict or be construed to vary from or
contradict the terms of this Order) is Available to Subscribers in that Identified
Cable Division. Respondents shall not Offer to any Subscriber in that Identified
Cable Division any Affiliated Cable Broadband ISP Service until: (x) the Non-
Affiliated Cable Broadband ISP Service provided by Earthlink is Available in
that Identified Cable Division or (y) Earthlink Offers its Non-affiliated Cable
Broadband ISP Service to Subscribers in that Identified Cable Division,
whichever occurs earlier. For purposes of this Paragraph 1I.A.1., the terms
"make Available" and "Offer" shall not include tests that (i) involve a limited
number of Subscribers, (ii) are for a limited period of time, and (iii) are not for
commercial purposes but are conducted only for technological and operational
implementation purposes; provided, however, that Respondents shall engage
in no promotional activity in connection with such tests.

Within ninety (90) days after the date that Respondents make Available to any
Subscriber an Affiliated Cable Broadband ISP Service, Respondents shall
enter into Alternative Cable Broadband ISP Service Agreements that have
received the prior approval of the Commission with at least two (2) Non-
affiliated ISPs (other than the Non-affiliated ISP that is party to the Alternative
Cable Broadband ISP Service Agreement approved by the Commission
pursuant to Paragraph I1.A.1. of this Order in that Identified Cable Division)
that have received the prior approval of the Commission to make Available
additional Non-affiliated Cable Broadband ISP Services to Subscribers in that
Identified Cable Division.

If Respondents fail to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph I1.A.2 of this Order within the time
required, then the Commission may appoint a trustee pursuant to Paragraph VI
of this Order who, for an additional ninety-day (90-day) period, shall have the
authority to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph I1.A.2.of this Order. Such agreements shall
be subject to the prior approval of the Commission and entered into with Non-
affiliated ISPs that receive the prior approval of the Commission. With respect
to a specific Identified Cable Division, these agreements shall be (a) on terms
that, taken as a whole, are comparable to either (i) the Earthlink Agreement or
(i) any MSO Agreement; and (b) in any event, on terms with respect to
technological and operational implementation for the provision of service that
could not reasonably be expected to adversely affect in any significant respect
the Cable Broadband ISP Services or any other services provided by such
Identified Cable Division. The trustee shall consult with Respondents during the
course of negotiations relating to any Alternative Cable Broadband ISP
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Agreement and shall consider in good faith any business, technological or
operational considerations expressed by Respondents relating to such
negotiations.

B. In each of Respondents’ Cable Divisions, excluding the Identified Cable Divisions:

1.

Within ninety (90) days after the date that Respondents make Available to any
Subscriber an Affiliated Cable Broadband ISP Service in that Cable Division,
Respondents shall enter into Alternative Cable Broadband ISP Service
Agreements that have received the prior approval of the Commission with at
least three (3) Non-affiliated ISPs that have received the prior approval of the
Commission to make Available Non-affiliated Cable Broadband ISP Services
to Subscribers throughout that Cable Division. For purposes of this Paragraph
I1..B.1,, the term "make Available" shall not include tests that (i) involve a
limited number of Subscribers, (ii) are for a limited period of time, and (iii) are
not for commercial purposes but are conducted only for technological and
operational implementation purposes; provided, however, that Respondents
shall engage in no promotional activity in connection with such tests. For
purposes of this Paragraph I1.B.1., the Earthlink Agreement is an Alternative
Cable Broadband ISP Service Agreement that has received the prior approval
of the Commission, and Earthlink is a Non-affiliated ISP that has received the
prior approval of the Commission.

If Respondents fail to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph IL.B.1. of this Order within the time
required, then the Commission may appoint a trustee pursuant to Paragraph VI
of this Order who, for an additional ninety-day (90-day) period, shall have the
authority to enter into the Alternative Cable Broadband ISP Service
Agreements required by Paragraph IL.B.1. Such agreements shall be subject to
the prior approval of the Commission and entered into with Non-affiliated ISPs
that receive the prior approval of the Commission. These agreements shall be
(a) on terms that, taken as a whole, are comparable to either (i) any other
Alternative Cable Broadband ISP Service Agreement between Respondents
and a Non-affiliated ISP to provide Cable Broadband ISP Service in any of
Respondents’ Cable Holdings, or (ii) any MSO Agreement; and (b) in any
event, on terms with respect to technological and operational implementation
for the provision of service that could not reasonably be expected to adversely
affect in any significant respect the Cable Broadband ISP Services or any other
services provided by such Cable Division. The trustee shall consult with
Respondents during the course of negotiations relating to any Alternative Cable
Broadband ISP Agreement and shall consider in good faith any business,
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technological or operational considerations expressed by Respondents relating
to such negotiations.

Respondents shall include in all Altemative Cable Broadband ISP Service Agreements
submitted to the Commission for the Commission’s approval pursuant to Paragraphs
ILA. and I1.B.:

1. a "most favored nation clause" requiring that, in the event that Respondents
execute an MSO Agreement, Respondents shall: (1) within five (5) business
days of execution of the MSO Agreement, notify the Monitor Trustee of the
execution of the MSO Agreement and, at the same time, provide the Monitor
Trustee with a copy of the MSO Agreement, (2) within five (5) business days
of execution of the MSO Agreement, notify each Non-affiliated ISP that is
party to an Alternative Cable Broadband ISP Service Agreement to provide
Non-affiliated Cable Broadband ISP Service to Subscribers on any of
Respondents’ Cable Holdings that was approved by the Commission pursuant
to this Order of the execution of the MSO Agreement, and (3) give such Non-
affiliated ISPs, for a minimum of thirty (30) days from the day the Non-affiliated
ISP is notified of the execution of the MSO Agreement, the ability to convert to
all of the rates and terms in the MSO Agreement.

2. a requirement that, if Respondents make available different levels of service
(including, but not limited to, quality of service guarantees, maximum and
minimum throughput capacity, and byte consumption per Subscriber) to
Respondents’ ISPs, Respondents shall make those levels of service available to
Non-affiliated ISPs;

3. a requirement that, if Respondents make any network flow monitoring data
(regarding data transport between the ISP’s connection point to the cable
network and the Subscriber’s location) or usage accounting available to any of
Respondents’ ISPs, then Respondents shall make that same data or accounting
available to Non-affiliated ISPs; and

4, at the option of the Non-affiliated ISP, a requirement that disputes in
connection with compliance with any of the rates, terms, and conditions in the
Alternative Cable Broadband ISP Service Agreement shall be submitted to
binding arbitration; provided, however, that the arbitrator shall have no
responsibility or authority to resolve issues concerning Respondents’
compliance with this Order; and provided, further, however, that any non-
monetary remedies granted by the arbitrator shall be subject to judicial review,
and monetary remedies (including, but not limited to, the establishment of price
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terms for different levels of service and percentage splits) shall not be subject to
Judicial review.

D. In the event that any one of the Alternative Cable Broadband ISP Service Agreements
approved by the Commission pursuant to Paragraphs ILA. or ILB,

L.

is for a term that terminates prior to expiration of this Order, then Respondents
shall enter into an additional Alternative Cable Broadband ISP Service
Agreement approved by the Commission, with a Non-affiliated ISP approved
by the Commission, to provide Non-affiliated Cable Broadband ISP Service,
as required by Paragraph II.A. or IL.B. of this Order, as applicable, no later
than ninety (90) days prior to termination of the original agreement, the term of
which, if approved by the Commission, shall take effect immediately upon
expiration of the original agreement; provided, however, that with respect to
any such Alternative Cable Broadband ISP Service Agreement that is for a
term that terminates prior to the expiration of this Order but is for a term of at
least three (3) years, Respondents shall offer the Non-affiliated ISP that is party
to such Alternative Cable Broadband ISP Service Agreement an option to
renew such Alternative Cable Broadband ISP Service Agreement for at least
two (2) years;

is terminated by Respondents prior to expiration of this Order, Respondents
shall enter into an additional Alternative Cable Broadband ISP Service
Agreement approved by the Commission, with a Non-affiliated ISP approved
by the Commission, to provide Non-affiliated Cable Broadband ISP Service,
as required by Paragraph II.A. or II.B. of this Order, as applicable, no later
than ninety (90) days prior to termination of the original agreement, the term of
which, if approved by the Commission, shall take effect immediately upon
expiration of the original agreement; and

is terminated by the approved Non-affiliated ISP or the approved Non-
affiliated ISP ceases to make its Non-affiliated Cable Broadband ISP Service
Available to Subscribers in a particular Identified Cable Division, then
Respondents shall enter into an additional Alternative Cable Broadband ISP
Service Agreement, approved by the Commission, with a Non-affiliated ISP,
approved by the Commission, as required by Paragraph IL.A. or ILB. of this
Order, as applicable, within ninety (90) days after the Non-affiliated Cable
Broadband ISP Service is no longer Available to Subscribers in that Identified
Cable Division.
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Throughout Respondents’ Cable Holdings, Respondents shall negotiate and enter into
arms’ length, commercial agreements with any Non-affiliated ISP (in addition to Non-
affiliated ISPs approved by the Commission pursuant to Paragraphs II.A and IL.B. of
this Order) that seeks to provide Cable Broadband ISP Service; provided, however,
that Respondents may (1) decline to negotiate or decline to enter into such agreements
based on cable broadband capacity constraints, other cable broadband technical
limitations, or cable broadband business considerations or (2) impose rates, terms, or
conditions based on cable broadband capacity constraints, other cable broadband
technical limitations, or cable broadband business considerations but, as to either
subparagraph E.(1) or E.(2), only so long as such determinations are made without
discrimination on the basis of affiliation with respect to all ISPs that enter into or seek to
enter into or negotiate agreements with Respondents to provide Cable Broadband ISP
Service to Subscribers on Respondents’ Cable Holdings and are not based, in whole or
in part, on the impact or potential impact on Respondents’ ISPs (including but not
limited to a decrease or potential decrease in Subscribers on Respondents’ ISPs).

The purpose of this Order is to ensure the provision and availability of a full range of
Content and services by Non-affiliated ISPs; to prevent discrimination by Respondents
as to Non-affiliated ISPs on the basis of affiliation, which would interfere with the ability
of the Non-affiliated ISPs to provide a full range of Content and services; and to
remedy the lessening of competition in the market for broadband ISP Service as alleged
in the Commission’s Complaint.

IT IS FURTHER ORDERED that:

A

Respondents shall not interfere in any way, directly or indirectly, with Content passed in
either direction along the Bandwidth contracted for and being used by any Non-
affiliated ISP in compliance with the Non-affiliated ISP’s agreement with Respondents.

For any Non-affiliated ISP offering Cable Broadband ISP Service to Subscribers on
any of Respondents' Cable Divisions, Respondents shall, upon the request of the Non-
affiliated ISP, provide Access.

As to any of Respondents’ Cable Holdings, Respondents shall not interfere with the
ability of a Subscriber to use, in conjunction with ITV services provided by a Person
that is not Affiliated with Respondent, interactive signals, triggers, or other Content that
Respondents have agreed to carry.
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Respondents shall not discriminate on the basis of affiliation in the transmission or
modification of Content that Respondents have contracted to deliver to Subscribers
over their cable systems.

Respondents shall not enter into any agreement with any MSO that would interfere with
the ability of such MSO to enter into agreements with any other ISP or provider of
ITV services.

Iv.

IT IS FURTHER ORDERED that within each separate geographic area served by an ILEC:

A.

Respondents shall offer DSL Services to Subscribers in those geographic areas in
which any of Respondents' Cable Holdings are located and Affiliated Cable Broadband
ISP Service or Road Runner is Available at retail pricing, terms, and conditions that are
the same as or comparable to those at which Respondents offer DSL Services to
Subscribers in those geographic areas in which neither Affiliated Cable Broadband ISP
Service nor Road Runner is Available; provided, however, that Respondents’ pricing
may reflect any actual differences in Costs to Respondents charged by the provider of
DSL Services. To the extent that Respondents’ pricing reflects differences in Costs,
Respondents shall include a description of these Cost differences in the reports they are
required to submit to the Commission (and the Monitor Trustee) pursuant to Paragraph
VILI. of this Order.

Respondents shall market and promote DSL Services to Subscribers in those
geographic areas in which any of Respondents' Cable Holdings are located and
Affiliated Cable Broadband ISP Service or Road Runner is Available at the same or
comparable level and in the same or comparable manner as Respondents market and
promote DSL Services to Subscribers in those areas in which neither Affiliated Cable
Broadband ISP Service nor Road Runner is Available.

V.

IT IS FURTHER ORDERED that, any time after Respondents execute the Consent
Agreement, the Commission may appoint a Monitor Trustee to monitor Respondents’ compliance with
their obligations under this Order, which Monitor Trustee shall have the necessary rights, duties, and
responsibilities as described below:

A

The Commission shall select the Monitor Trustee, subject to the consent of
Respondents, which consent shall not be unreasonably withheld. If Respondents have
not opposed, in writing, including the reasons for opposing, the selection of any
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proposed Monitor Trustee within ten (10) days after notice by the staff of the
Commission to Respondents of the identity of any proposed Monitor Trustee,
Respondents shall be deemed to have consented to the selection of the proposed
Monitor Trustee. Within ten (10) days after the appointment of the Monitor Trustee,
Respondents shall execute a trust agreement that, subject to the prior approval of the
Commission, confers on the Monitor Trustee all the power and authority necessary to
permit the Monitor Trustee to monitor Respondents’ compliance with the terms of this
Order in a manner consistent with the purposes of this Order.

The Monitor Trustee shall have the power and authority to monitor Respondents’
compliance with the terms of this Order and shall exercise such power and authority
and carry out the duties and responsibilities of the Monitor Trustee in a manner
consistent with the purposes of this Order in consultation with the Commission.

The Monitor Trustee shall have full and complete access to all personnel, books,
records, documents and facilities of Respondents related to compliance with this Order
or to any other relevant information, as the Monitor Trustee may reasonably request,
including but not limited to all documents and records kept in the normal course of
business that relate to Respondents’ obligations under this Order. Respondents shall
develop such financial or other information as such Monitor Trustee may reasonably
request and shall cooperate with the Monitor Trustee. Respondents shall take no
action to interfere with or impede the Monitor Trustee's ability to perform his or her
responsibilities or to monitor Respondents’ compliance with the Order.

Respondents may require the Monitor Trustee or any of the Persons referred to in
Paragraph V.E. to sign a confidentiality agreement prohibiting the disclosure of any
information gained as a result of his or her role as Monitor Trustee to anyone other than
the Commission.

The Monitor Trustee shall have the authority to employ, at the cost and expense of
Respondents, such consultants, accountants, attomeys, and other representatives and
assistants as are reasonably necessary to carry out the Monitor Trustee's duties and
responsibilities. The Monitor Trustee shall account for all expenses incurred, including
fees for his or her services, subject to the approval of the Commission.

The Monitor Trustee shall serve, without bond or other security, at the cost and
expense of Respondents, on reasonable and customary terms commensurate with the
Monitor Trustee's experience and responsibilities. Respondents shall indemnify the
Monitor Trustee and hold the Monitor Trustee harmless against any losses, claims,
damages, liabilities, or expenses arising out of, or in connection with, the performance
of the Monitor Trustee's duties, including all reasonable fees of counsel and other
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expenses incurred in connection with the preparation for, or defense of any claim,
whether or not resulting in any liability, except to the extent that such liabilities, losses,
damages, claims, or expenses result from misfeasance, gross negligence, willful or
wanton acts, or bad faith by the Monitor Trustee.

The Monitor Trustee shall have no responsibility or obligation for the operation of
Respondents’ businesses.

The Monitor Trustee shall serve for the duration of this Order.

If the Commission determines that the Monitor Trustee has ceased to act or failed to
act diligently, the Commission may appoint a substitute Monitor Trustee who shall have
all the rights, duties, powers, authorities, and responsibilities described in this
paragraph. The Commission shall select the substitute Monitor Trustee, subject to the
consent of Respondents, which consent shall not be unreasonably withheld. If
Respondents have not opposed, in writing, including the reasons for opposing, the
selection of any proposed substitute Monitor Trustee within ten (10) days after notice
by the staff of the Commission to Respondents of the identity of any proposed
substitute Monitor Trustee, Respondents shall be deemed to have consented to the
selection of the proposed substitute Monitor Trustee. Within ten (10) days after the
appointment of the substitute Monitor Trustee, Respondents shall execute a trust
agreement that, subject to the prior approval of the Commission, confers on the
substitute Monitor Trustee all the power and authority necessary to permit the substitute
Monitor Trustee to monitor Respondents’ compliance with the terms of this Order in a
manner consistent with the purposes of this Order.

The Commission may on its own initiative or at the request of the Monitor Trustee issue
such additional orders or directions as may be necessary or appropriate to assure
compliance with the requirements of this Order.

The Monitor Trustee shall report in writing to the Commission concerning Respondents’
compliance with this Order thirty days after execution of the trust agreement and every
ninety days thereafter until the Order terminates.

VI.

IT IS FURTHER ORDERED that:

If Respondents have not entered into the Alternative Cable Broadband ISP Service
Agreements as required by Paragraphs I1.A.2. and I1.B.1 of this Order in any Cable
Division, the Commission may appoint a trustee (who may be the same individual
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named in Paragraph V of this Order), to enter into the Alternative Cable Broadband
ISP Service Agreements as described in Paragraphs I.A.3. or I1.B.2., as applicable to
that Cable Division. In the event that the Commission or the Attorney General brings
an action pursuant to § 5() of the Federal Trade Commission Act, 15 U.S.C. § 45()),
or any other statute enforced by the Commission, Respondents shall consent to the
appointment of a trustee in such action. Neither the appointment of a trustee nor a
decision not to appoint a trustee under this Paragraph shall preclude the Commission or
the Attorney General from seeking civil penalties or any other relief available to it,
including a court-appointed trustee, pursuant to § 5(J) of the Federal Trade
Commission Act, or any other statute enforced by the Commission, for any failure by
the Respondents to comply with this Order.

If a trustee is appointed by the Commission or a court pursuant to Paragraph VLA, of
this Order, Respondents shall consent to the following terms and conditions regarding
the trustee's powers, duties, authority, and responsibilities:

1. The Commission shall select the trustee, subject to the consent of Respondents,
which shall not be unreasonably withheld. If Respondents have not opposed, in
writing, including the reasons for opposing, the selection of any proposed
trustee within ten (10) days after notice by the staff of the Commission to
Respondents of the identity of any proposed trustee, Respondents shall be
deemed to have consented to the selection of the proposed trustee.

2. Within ten (10) days after appointment of the trustee, Respondents shall
execute a trust agreement that, subject to the prior approval of the Commission
and, in the case of a court-appointed trustee, of the court, transfers to the
trustee all rights and powers necessary to permit the trustee to enter into the
Alternative Cable Broadband ISP Service Agreements described by Paragraph
I1.A.3. and I1.B.2 of this Order for the applicable Cable Division.

3. Subject to the prior approval of the Commission, the trustee shall have the sole
power and authority to enter into the Alternative Cable Broadband ISP Service
Agreements as required by Paragraph I1.A.2 and I1.B.1. and as described in
Paragraph I1.A.3 and I1.B.2 of this Order for the applicable Cable Division.

4. The trustee shall have an additional ninety days after the period allowed by
Paragraphs IILA.2 or I1.B.1. has expired in the applicable Cable Division to
enter into the Alternative Cable Broadband ISP Services Agreements, required
by Paragraphs II.A.2 or I1.B.1, applicable to that Cable Division; the Non-
affiliated ISP and the Alternative Cable Broadband ISP Services Agreement
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shall be subject to the applicable requirements of Paragraph IL.A. and ILB.,
and shall be subject to the prior approval of the Commission.

The trustee shall have full and complete access to the personnel, books,
records and facilities related to the Cable Broadband ISP Services
Agreements required by Paragraph II. of this Order or to any other relevant
information, as the trustee may request. Respondents shall develop such
financial or other information as such trustee may reasonably request and shall
cooperate with the trustee. Respondents shall take no action to interfere with
or impede the trustee's ability to perform his or her responsibilities under this
Order. Any delays caused by Respondents shall extend the time for entering
into the Cable Broadband ISP Services Agreements as required by Paragraph
I1. of this Order in an amount equal to the delay, as determined by the
Commission or, for a court-appointed trustee, by the court.

The trustee shall serve, without bond or other security, at the cost and expense
of Respondents, on such reasonable and customary terms and conditions as the
Commission or a court may set. The trustee shall have the authority to employ,
at the cost and expense of Respondents, such consultants, accountants,
attorneys, and other representatives and assistants as are necessary to carry out
the trustee's duties and responsibilities. The trustee shall account for all
expenses incurred, including fees for his or her services, subject to approval of
the Commission.

Respondents shall indemnify the trustee and hold the trustee harmless against
any losses, claims, damages, liabilities, or expenses arising out of, or in
connection with, the performance of the trustee's duties, including all reasonable
fees of counsel and other expenses incurred in connection with the preparation
for, or defense of any claim, whether or not resulting in any liability, except to
the extent that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by the
trustee.

If the trustee ceases to act or fails to act diligently, a substitute trustee shall be

appointed in the same manner as provided in Paragraph VL. A. and VLB.1. of
this Order.

The Commission or, in the case of a court-appointed trustee, the court, may on
its own initiative or at the request of the trustee issue such additional orders or
directions as may be necessary or appropriate to accomplish the requirements
of Paragraph II. of this Order.
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10.  The trustee shall report in writing to Respondents and the Commission every
thirty (30) days conceming the trustee's efforts to accomplish the requirements
of Paragraph II.

IT IS FURTHER ORDERED that

A.

Within thirty (30) days after the date Respondents execute the Consent Agreement,
every thirty (30) days thereafter until Respondents have complied with their obligations
pursuant to Paragraphs II.A. and II.B. of this Order, and every ninety (90) days
thereafter until termination of this Order, Respondents shall submit to the Commission
(with a copy to the Monitor Trustee) a verified written.report setting forth in detail, the
manner and form in which they intend to comply, are complying, and have complied
with this Order. Respondents shall include in their compliance reports a full description
of the efforts being made to comply with this Order, including, but not limited to:

(1) a list by Cable Division of (i) all ISPs with whom Respondents have entered
into a Cable Broadband ISP Service Agreement, including name of ISP and the
telephone number of contact person, (ii) the date of execution of the agreement
with the ISP, (iii) the date service is made Available to Subscribers by ISP, (iv)
the date Respondents Offer Affiliated Cable Broadband ISP Service to
Subscribers, (v) the identity of all ISPs with whom Respondents are negotiating
Cable Broadband ISP Service Agreements, all who have expressed interest in
negotiating Cable Broadband ISP Service Agreements with Respondents but
with whom Respondents have refused to negotiate, including the reasons why
Respondents have refused to negotiate, and all whom Respondents have
contacted but have expressed no interest in negotiating or entering into a Cable
Broadband ISP Service Agreement, (vi) the identity of all ISPs with whom
Respondents have declined to negotiate or to enter into an agreement to
provide Cable Broadband ISP Service, including the reasons why Respondents
declined to do so;

(2) a description of the negotiations with each ISP, including submission of the
latest draft of any Cable Broadband ISP Service Agreement; and

(3) copies of all agreements with ISPs to provide Cable Broadband ISP
Service on Respondents’ Cable Holdings (other than Cable Broadband ISP
Service Agreements approved by the Commission pursuant to Paragraphs IL.A.
and II.B.).
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B. One (1) year from the date this Order becomes final, annually for the next succeeding
four (4) years on the anniversary of the date this Order becomes final, and at other
times as the Commission may require, Respondents shall either include in the report
submitted pursuant to Paragraph VILA. above or submit to the Commission (with a
copy to the Monitor Trustee) an additional verified written report setting forth in detail a
description of all complaints from any Non-affiliated Broadband ISP or television
programmer made in writing to the General Counsel of Respondents relating to the
failure of Respondents to make available-content, or to carry interactive signals, triggers
or content, including a copy of all such written complaints, the identification of the Non-
affiliated Broadband ISP or television programmer, the name of a contact person from
the Non-affiliated Broadband ISP or television programmer, a description of the
original request if not contained in the written complaint, and Respondents' response to
the original request.

VIIL.

IT IS FURTHER ORDERED that Respondents shall notify the Commission at least thirty
(30) days prior to any proposed change in the corporate Respondents such as dissolution, assignment,
sale resulting in the emergence of a successor corporation, or the creation or dissolution of subsidiaries
or any other change in the corporation that may affect compliance obligations arising out of the Order.

IX.

IT IS FURTHER ORDERED that, for the purpose of determining or securing compliance
with this Order, and subject to any legally recognized privilege, upon written request with reasonable
notice to Respondents, Respondents shall permit any duly authorized representatives of the
Commission:

A. Access, during office hours upon reasonable notice and in the presence of counsel, to
inspect and copy all books, ledgers, accounts, correspondence, memoranda and other
records and documents in the possession or under the control of Respondents relating
to any matters contained in this Order; and

B. Upon five (5) business days' notice to Respondents and without restraint or interference

from Respondents, to interview officers, directors, or employees of Respondents, who
may have counsel present, regarding such matters.
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IT IS FURTHER ORDERED that:

A This Order shall terminate on April 17, 2006; provided, however, that if Respondents
abandon their plans to consummate the proposed Merger and so notify the
Commission, this Order shall terminate on the day after the date Respondents withdraw
their respective Notification and Report-Forms filed pursuant to Section 7A of the
Clayton Act, 15 U.S.C. § 18a, and the regulations promulgated thereunder, 16
C.F.R.§§ 800 et seq. in connection with the proposed Merger.

B. Obligations in this Order applicable to any Cable Division shall terminate upon the
disposition of Respondents' Control over such Cable Division.

By the Commission.

Donald S. Clark
Secretary
SEAL

ISSUED: April 17, 2001
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